Napa Valley Community College District
Administrative Regulations to Policy D1130, Section 5

Handling Complaints of Unlawful Discrimination
D1130 AR (5)

Introduction and Scope

These are the written procedures for filing and processing complaints of unlawful discrimination at
the Napa Valley Community College District. The policy (D1130) and these associated
administrative regulations incorporate the legal principles contained in nondiscrimination provisions
of the California Code of Regulations, Title 5, sections 59300 et seq., as well as other state and
federal substantive and procedural requirements.

A copy of the board policy and these administrative regulations on the handling of complaints of
unlawful discrimination will be displayed in a prominent location in the District's main administration
building and in the main administration area of each satellite center, or in areas where notices
regarding the institution’s rules, regulations, procedures, and standards of conduct are posted.

Board Policy D1130 was adopted by the Napa Valley Community College District Governing Board
on March 27, 2003 in accordance with the procedures of the Board.

Authority: 20 U.S.C. § 1681 et seq.; Ed. Code, §§ 66270, 66271.1, 66281.5; Gov. Code, §§ 11135-11139.5; Cal. Code
Regs., Tit. 5, § 59326. Reference: Cal. Code Regs., Tit. 5, §8 59300 et seq.; 34 C.F.R. § 106.8(b).

Retaliation

It is unlawful for anyone to retaliate against someone who files an unlawful discrimination
complaint, who refers a matter for investigation or complaint, who participates in an investigation of
a complaint, who represents or serves as an advocate for an alleged victim or alleged offender, or
who otherwise furthers the principles of this unlawful discrimination policy.

Authority: 20 U.S.C. 88 1681 et seq.; 34 C.F.R. § 106; Cal. Code Regs., Tit. 5, 88 59300 et seq.; Revised Sexual
Harassment Guidance: Harassment of Students by School Employees, Other Students, or Third Parties, Title IX, Office
for Civil Rights, January 19, 2001.

Responsible District Officer

The Napa Valley Community College District has identified the Dean of Human Resources to the
State Chancellor’'s Office and to the public as the single District Officer responsible for receiving all
unlawful discrimination complaints filed pursuant to Title 5, section 59328, and for coordinating
their investigation. Informal charges of unlawful discrimination should be brought to the attention of
the Responsible District Officer, who shall oversee the informal resolution process pursuant to
section 59327. The actual investigation of complaints may be assigned to other staff or to outside
persons or organizations under contract with the District. Such delegation procedures will be used
whenever the Officer designated to receive complaints is named in the complaint or is implicated
by the allegations in the complaint.*

Administrators, faculty members, other District employees, and students shall direct all complaints
of unlawful discrimination to the Responsible District Officer.

Authority: Cal. Code Regs., Tit. 5, § 59324; 34 C.F.R. § 106.8.

! The Federal Office for Civil Rights (OCR) advises educational institutions to give one official responsibility for oversight
and coordination of all sexual harassment complaints to insure consistent practices and standards in handling complaints
as well as coordination of record keeping. This will help ensure that the educational institution can and will resolve
recurring problems and identify students or employees who have multiple complaints filed against them. The State
Chancellor's Office advises that having the Responsible District Officer, named pursuant to Title 5, section 59324,
coordinate both sexual harassment and other unlawful discrimination complaints satisfies OCR’s instruction on this
subject.



Informal/Formal Complaint Procedure?
When a person brings charges of unlawful discrimination to the attention of the District’s
Responsible Officer, that officer will:

(1) Undertake efforts to informally resolve the charges;

(2) Advise the complainant that he or she need not participate in informal resolution;

(3) Notify the person bringing the charges of his or her right to file a formal complaint and
explain the procedure for doing so;

(4) Assure the complainant that he or she will not be required to confront, or work out
problems with, the person accused of unlawful discrimination;

(5) Advise the complainant that he or she may file a nonemployment-based complaint
with the Office for Civil Rights of the U.S. Department of Education (OCR) where such
a complaint is within that agency’s jurisdiction;

(6) If the complaint is employment-related, the complainant should also be advised that
he or she may file a complaint with the U.S. Equal Employment Opportunity
Commission (EEOC) and /or the California Department of Fair Employment and
Housing (DFEH) where such a complaint is within that agency’s jurisdiction.

Efforts at informal resolution need not include any investigation unless the Responsible District
Officer determines that an investigation is warranted by the seriousness of the charges. Selecting
an informal resolution does not extend the time limitations for filing a formal complaint. Efforts at
informal resolution may continue after the filing of a formal written complaint, but after a complaint
is filed an investigation is required to be conducted pursuant to Title 5, section 59334, and will be
completed unless the matter is informally resolved and the complainant dismisses the complaint.
Even if the complainant does dismiss the complaint, the Responsible District Officer may require
the investigation to continue if he or she determines that the allegations are serious enough to
warrant an investigation. Any efforts at informal resolution after the filing of a written complaint will
not exceed the 90-day period for rendering the administrative determination pursuant to Title 5,
section 59336.

In employment-related cases, if the complainant files with the Department of Fair Employment and
Housing, a copy of that filing will be sent to the State Chancellor's Office requesting a
determination of whether a further investigation under Title 5 is required. Unless the State
Chancellor's Office determines that a separate investigation is required, the District will discontinue
its investigation under Title 5 and the matter will be resolved through the Department of Fair
Employment and Housing or the U.S. Equal Employment Opportunity Commission.

The District will allow for representation where required by law and may allow for representation for
the accused and complainant in other circumstances on a case by case basis.

Authority: Cal. Code Regs., Tit. 5, 8§ 59327, 59328, 59334, 59336, and 59339; NLRB v. Weingarten, Inc. (1975) 420
U.S. 251.

2 The purpose of the informal resolution process is to allow an individual who believes she/he has been unlawfully
discriminated against or sexually harassed to resolve the issue through a mediation process rather than the formal
complaint process. Typically, the informal process will be invoked when there is a simple misunderstanding or the
complainant does not wish to file a formal complaint. Resolution of an informal complaint may require nothing more than
a clarification of the misunderstanding or an apology from the respondent and an assurance that the offending behavior
will cease. However, the District is responsible for maintaining a safe and discrimination free educational environment
and serious allegations may need to be investigated even if the complaining party considers the matter resolved. In an
informal process the District Officer shall advise the complainant of his or her rights and responsibilities under both the
formal and informal processes. If the complainant declares his or her preference for the informal process, the
Responsible District Officer shall present the complainant with a document that describes the informal/formal process
that contains the basics of complainant’s allegations of unlawful discrimination. This document will clearly indicate that
the complainant opted for the informal resolution process and should be signed and dated by the complainant. The
informal resolution process will not be made a predicate to the process and investigation of a formal complaint. If a
formal complaint is filed, an investigation must be completed within the time required unless it is voluntarily rescinded by
a complainant as a result of a successful informal resolution.



Filing of Formal Written Complaint

If a complainant decides to file a formal written unlawful discrimination complaint against the
District, he or she must file the complaint on a form prescribed by the State Chancellor. These
approved forms are available from the District and also at the State Chancellor’s website, as
follows:

http://www.cccco.edu/SystemOffice/Divisions/Legal/Discrimination/tabid/294/Default.aspx

The completed form must be filed with the District representative or mailed directly to the State
Chancellor’s Office of the California Community Colleges.

Once a complaint is filed, the individual(s) accused of engaging in prohibited discriminatory
conduct should be advised of that filing and the general nature of the complaint. This should occur
as soon as possible and appropriate under the circumstances. The District will also advise the
accused that an assessment of the accuracy of the allegations has not yet been made, that the
complaint will be investigated, that the accused will be provided an opportunity to present his/her
side of the matter, and that any conduct against the complainant or any witnesses must be avoided
if it could reasonably be viewed as retaliatory by a person of the same protected status as the
complainant.

Authority: Cal. Code Regs., Tit. 5, §8 59311 and 59328.

Threshold Requirements Prior to Investigation of a Formal Written Complaint
When a formal written complaint is filed it will be reviewed to determine if the complaint meets the
following requirements:

e The complaint must be filed on a form prescribed by the State Chancellor's Office.

e The complaint must allege unlawful discrimination prohibited under Title 5, section
59300.

¢ The complaint must be filed by one who alleges that he or she has personally suffered
unlawful discrimination or by one who has learned of such unlawful discrimination in his
or her official capacity as a faculty member or administrator.

¢ |n any complaint not involving employment, the complaint must be filed within one year
of the date of the alleged unlawful discrimination or within one year of the date on
which the complainant knew or should have known of the facts underlying the specific
incident or incidents of alleged unlawful discrimination

e In any complaint alleging discrimination in employment, the complaint shall be filed
within 180 days of the date the alleged unlawful discrimination occurred, except that
this period will be extended by no more than 90 days following the expiration of that
180 days if the complainant first obtained knowledge of the facts of the alleged
violation after the expiration of 180 days.

Authority: Cal. Code Regs., Tit. 5, § 59328.

Defective Complaint

If a complaint is found to be defective it will be immediately returned to the complainant with a
complete explanation of why an investigation will not be initiated under California Code of
Regulations, Title 5, section 59300 et seq. The notice will inform the complainant that the
complaint does not meet the requirements of section 59328, and shall specify in what requirement
the complaint is defective. A copy of the notice to the complainant will also be sent to the State
Chancellor's Office.

Authority: Cal. Code Regs., Tit. 5, 8§ 59328, 59332.



Notice to State Chancellor or District

A copy of all formal complaints filed in accordance with the Title 5 regulations will be forwarded to
the State Chancellor's Office immediately upon receipt, regardless of whether the complaint is
brought by a student or by an employee. Similarly, when the State Chancellor's Office receives a
complaint a copy will be forwarded to the District.

Authority: Cal. Code Regs., Tit. 5, § 59330.

Administrative Determination

In any case not involving employment discrimination, within 90 days of receiving a complaint, the
District shall complete its investigation and forward a copy of the investigative report required
pursuant to section 59334 to the Chancellor, a copy or summary? of the report to the complainant,
and written notice setting forth all of the following to both the complainant and the Chancellor:

(a) the determination of the chief executive officer or his/her designee as to whether there
is probable cause to believe discrimination occurred with respect to each allegation in
the complaint;

(b) a description of actions taken, if any, to prevent similar problems from occurring in the
future;*

(c) the proposed resolution of the complaint; and

(d) the complainant's right to appeal to the District governing board and the State
Chancellor. Chancellor pursuant to sections 59338 and 59339.

In any case involving employment discrimination, within 90 days of receiving an unlawful
discrimination complaint filed under Title 5, sections 59300, et seq., the Responsible District Officer
will complete the investigation and forward a copy or summary® of the report to the complainant,
and written notice setting forth all the following to the complainant:

(a) the determination of the chief executive officer or his/her designee as to whether there
is probable cause to believe discrimination occurred with respect to each allegation in
the complaint;

(b) a descGription of actions taken, if any, to prevent similar problems from occurring in the
future;

(c) the proposed resolution of the complaint; and

(d) the complainant's right to appeal to the District governing board and to file a complaint
with the Department of Fair Employment and Housing.

The District will keep these documents on file for a period of at least three years after closing the
case, and make them available to the State Chancellor upon request.

3 It is within the District's discretion to choose not to include the entire investigative report; however, a summary of an
investigative report should, at the very least, include all of the following:
(a) a description of the circumstances giving rise to the complaint;
(b) a specific finding as to whether there is probable cause to believe that discrimination occurred with respect to each
allegation in the complaint;
(c) a summary and analysis of the relevant evidence (documents, data, or witness testimony) on which the
determination rests; and
(d) any other information deemed appropriate by the District.

* I it is determined that discrimination did occur, possible remedies to prevent similar problems from occurring in the
future include all the standard District disciplinary actions for students and employees, ranging from undocumented

reprimand to termination or expulsion. If formal disciplinary action is inappropriate, other possible remedies include

training in the pertinent area(s) of unlawful discrimination, apology, and restricting or forbidding contact between the
perpetrator and victim.

® See footnote 6.

6 See footnote 7.



The Napa Valley Community College District recognizes the importance of and is therefore
committed to completing investigations and resolving complaints as quickly as possible, consistent
with the requirements for a thorough investigation.

Authority: Cal. Code Regs., Tit. 5, § 59336.

Complainant’s Appeal Rights

Complainants have appeal rights that they may exercise if they are not satisfied with the results of
the District’'s administrative determination. At the time the administrative determination and
summary is mailed to the complainant, the Responsible District Officer or his/her designee shall
notify the complainant of his or her appeal rights as follows:

o First level of appeal: The complainant has the right to file an appeal to the District’s
governing board within 15 days from the date of the administrative determination. The
District’s governing board will review the original complaint, the investigative report, the
administrative determination, and the appeal.

e The District’s governing board will issue a final District decision in the matter within 45
days after receiving the appeal. Alternatively, the District's governing board may elect
to take no action within 45 days, in which case the original decision in the administrative
determination will be deemed to be affirmed and shall become the final District decision
in the matter. A copy of the final decision rendered by the District’s governing board will
be forwarded to the complainant and to the State Chancellor's Office.

e Second level of appeal: The complainant has the right to file an appeal with the
California Community College Chancellor’s Office in any case not involving
employment-related discrimination within 30 days from the date that the governing
board issues the final District decision or permits the administrative determination to
become final by taking no action within 45 days.” The appeal must be accompanied by
a copy of the decision of the governing board or evidence showing the date on
which the complainant filed an appeal with the governing board, and a statement under
penalty of perjury that no response was received from the governing board within 45
days from that date. In any case involving employment discrimination, the complainant
has the right to file a complaint with the Department of Fair Employment and Housing
(DFEH) where the case is within the jurisdiction of that agency.

Complainants must submit all appeals in writing.
Authority: Cal. Code Regs., Tit. 5, §8 59338 and 59339.

Provision of Information to State Chancellor
In any case not involving employment discrimination, within 150 days of receiving a complaint, the
Responsible District Officer will either:

Forward the following to the State Chancellor:

e A copy of the final District decision rendered by the governing board or a statement
indicating the date on which the administrative determination became final as a result of
taking no action on the appeal within 45 days.

e A copy of the notice of appeal rights the District sent the complainant.

e Any other information the State Chancellor may require; or

" The Department of Fair Employment and Housing (DFEH) has final jurisdiction over employment-related cases. In
addition, Title 5, section 59339(b) does not provide appeal rights to the State Chancellor in employment-related
discrimination cases.



Notify the State Chancellor that the complainant has not filed an appeal with the District governing
board and that the District has closed its file.

The District will keep these documents on file for a period of at least three years after closing the
case, and in any case involving employment discrimination, make them available to the State
Chancellor upon request.

Authority: Cal. Code Regs., Tit. 5, 8§ 59338 and 59340.

Extensions

If for reasons beyond its control, the District is unable to comply with the 90-day or 150-day
deadlines specified above for submission of materials to the complainant and the State
Chancellor's Office, the Responsible District Officer will file a written request that the State
Chancellor grant an extension of the deadline. Where an extension is deemed necessary by the
District, it must be requested from the State Chancellor regardless of whether or not the case
involves employment discrimination. The request will be submitted no later than 10 days prior to
the expiration of the deadlines established by Title 5 in sections 59336 and/or 59340 and will set
forth the reasons for the request and the date by which the District expects to be able to submit the
required materials.

A copy of the request for an extension will be sent to the complainant, who will be advised that he
or she may file written objections with the State Chancellor within 5 days of receipt.

The State Chancellor may grant the request unless delay would be prejudicial to the investigation.
If an extension of the 90-day deadline is granted by the State Chancellor the 150-day deadline is
automatically extended by an equal amount.

Authority: Cal. Code Regs., Tit. 5, § 59342,

Confidentiality of the Process
Investigative processes can best be conducted within a confidential climate. Therefore, the District
does not reveal information about such matters except as necessary to fulfill its legal obligations.

Potential complainants are sometimes reluctant to pursue a complaint if their names will be
revealed. The inability to reveal the name of a complainant or facts that are likely to reveal the
identity of the complainant can severely limit the ability of the District to respond. Complainants
must also recognize that persons who are accused of wrongdoing have a right to present their side
of the matter, and this right may be jeopardized if the District is prohibited from revealing the name
of the complainant or facts that are likely to disclose the identity of the complainant.

If a complainant insists that his or her name not be revealed, the Responsible Officer should take
all reasonable steps to investigate and respond to the complaint consistent with the complainant’s
request as long as doing so does not jeopardize the rights of other students or employees.

It is also important that complainants and witnesses understand the possibility that they may be
charged with allegations of defamation if they circulate the charges outside of the District’s
process. In general, persons who are participating in a District investigative or disciplinary process
that is related to a charge of discrimination are protected from tort claims such as defamation.
However, persons who make allegations outside of these processes or who discuss their claims
with persons outside of the process may expose themselves to tort charges. Complainants,
witnesses, and those accused of discrimination will all be asked to sign a confidentiality
acknowledgement statement.

When an investigation reveals the need for disciplinary action, the complainant may wish to have
information about what disciplinary actions the District took. However, the privacy rights of the
persons involved often prevent the District from providing such information. In student disciplinary



actions for sexual assault/physical abuse charges, Education Code section 76234 provides that the
victim shall be informed of the disciplinary action, but that the victim must keep the information
confidential. Disciplinary actions taken against employees are generally considered confidential.®

Authority: Cal. Const. Art. I, § 1; Civil Code 8§ 47; Ed. Code, 8§ 76234 and 87740; Silberg v. Anderson (1990) 50
Cal.3d. 205; Revised Sexual Harassment Guidance: Harassment of Students by School Employees, Other Students, or
Third Parties, Title 1X, Office for Civil Rights, January 19, 2001.

Notice, Training, and Education for Students and Employees

Napa Valley Community College District’'s Responsible Officer shall make arrangements for or
provide training to employees on the District’s unlawful discrimination policy and procedures.
Faculty members, members of the administrative staff, and members of the support staff will be
provided with a copy of the District’s written policy on unlawful discrimination on an annual basis.

All District employees will receive a copy of the unlawful discrimination policies and procedures
upon initial employment at individual and group orientations. Because of their special
responsibilities under the law, supervisors will undergo mandatory training within six months of
assuming a supervisory position and every two years thereafter. In years in which a substantive
policy or procedural change has occurred, all District employees will attend a training update
and/or receive a copy of the revised policies and procedures.

A training program or informational services will be made available to all students at least once
annually. The student training or informational services will include an explanation of the policy,
how it works, and how to file a complaint. In addition, a copy of the District's written policy on
unlawful discrimination, as it pertains to students, will be provided as part of any orientation
program conducted for new students at the beginning of each quarter, semester, or summer
session, as applicable.

Authority: Ed. Code, § 66281.5; Cal. Code Regs., Tit. 5, §8 59324 and 59326. Reference: Cal. Code Regs., Tit. 5, §§
59300 et seq.; 34 C.F.R. § 106.8(b).

Academic Freedom

The Napa Valley Community College District Governing Board reaffirms its commitment to
academic freedom, but recognizes that academic freedom does not allow any form of unlawful
discrimination. It is recognized that an essential function of education is a probing of opinions and
an exploration of ideas that may cause some students discomfort. It is further recognized that
academic freedom insures the faculty’s right to teach and the student’s right to learn. Finally,
nothing in these policies and procedures shall be interpreted to prohibit bona fide academic
requirements for a specific community college program, course or activity.

When investigating unlawful discrimination complaints containing issues of academic freedom, the
Napa Valley Community College District will consult with a faculty member appointed by the
Academic Senate with respect to contemporary practices and standards for course content and
delivery.

Reference: Cohen v. San Bernardino Valley College (1995) 883 F.Supp. 1407, 1412-1414, affd. in part and revd. in
part on other grounds, (1996) 92 F.3d 968; Cal. Code Regs., Tit. 5, § 59302.

8 Complainants must trust the District to take appropriate action and must understand that the District is generally not at
liberty to discuss personnel or student matters, particularly disciplinary matters. In some disciplinary cases, the
complainant may be required to testify at a hearing, and would therefore be aware of the proposed disciplinary action.



Record Retention

Unlawful discrimination records that are part of an employee’s employment records may be
classified as Class-1 Permanent records and retained indefinitely or microfilmed in accordance with
Title 5, California Code of Regulations, section 59022. Unlawful discrimination records of a student
that are deemed worthy of preservation but not classified as Class-1 Permanent may be classified
as Class-2 Optional records or as Class-3 Disposable records. Class-2 Optional records shall be
retained until reclassified as Class-3 Disposable Records. Class-3 Disposable Records shall be
retained for a period of three years after being classified as Class-3 Disposable records.

Records related to a student discrimination complaint will be deemed worthy of preservation if, at
the end of the three years after the case is closed, a complaint on similar grounds has been filed
against the same employee. In such cases, the records shall continue to be classified as Class-2
records and shall not be reclassified as Class-3 Disposable Records until complaints against that
particular employee have been resolved.

Authority: Cal. Code Regs., Tit. 5, § 59020.
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