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Lord Justice Underhill : 

INTRODUCTION 

1. Mr Mohamed Nurmohamed, who is the respondent to this appeal, but to 

whom it is convenient to refer as the Claimant, is an estate agent.  From 

January 2008 until his dismissal on 17 October 2013 he was employed by 

Chesterton Global Ltd (“Chestertons”), latterly as Director of its Mayfair 

office.  Following his dismissal he brought proceedings in the employment 

tribunal against Chestertons alleging that he was unfairly dismissed.  He 

claimed that his dismissal was because he had made protected disclosures 

within the meaning of the Employment Rights Act 1996 – i.e., in the usual 

shorthand, for being a whistleblower – with the result that it was automatically 

unfair by reference to section 103A of the Act; but he also claimed for 

“ordinary” unfair dismissal by reference to section 98.  In addition, he claimed 

to have suffered various detriments, besides his dismissal, because he had 

made the same disclosures, contrary to section 47B of the Act: the latter claim 

was made against both Chestertons and its HR Director, Mr Neal Verman.  I 

will refer to Chestertons and Mr Verman as the Respondents, though they are 

the appellants before us. 

2. Chestertons in its ET3 acknowledged that it was liable for ordinary unfair 

dismissal, but both it and Mr Verman disputed the claims based on the 

whistleblower provisions.  By a judgment sent to the parties on 4 June 2014 an 

employment tribunal chaired by Employment Judge Walker upheld both 

claims.  By a judgment handed down on 8 April 2015 the Employment Appeal 

Tribunal (Supperstone J sitting alone) dismissed the Respondents’ appeal.  

This is an appeal against that decision. 

3. There were issues before the ET as to whether the Claimant made the 

disclosures that he alleged; whether, if so, they were protected within the 

meaning of the Act; and whether in any event they constituted the principal 

reason for his dismissal or a ground for the detriments of which he 

complained.  But only the second of those issues is live before us.  More 

particularly, the issue is whether the ET was entitled to find that the Claimant 

had made the disclosures in question in the reasonable belief that they were 

“in the public interest”, which is one of the elements in the definition of a 

protected disclosure.  That requirement was introduced by amendment in 2013 

and has not previously been the subject of any consideration in this Court.  

Accordingly the charity Public Concern at Work (“PCaW”) has been given 

permission to intervene.   

4. The Claimant has been represented before us by Mr James Laddie QC and Ms 

Alice Mayhew; the Respondents by Mr David Reade QC; and PCaW by Mr 

Thomas Linden QC and Mr Thomas Kibling.  In the ET and the EAT the 

Claimant was represented by Ms Mayhew and the Respondents by Mr Martin 

Palmer.  The quality of the submissions before us was very high. 
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THE STATUTORY PROVISIONS AND THEIR HISTORY 

INTRODUCTORY 

5. The scheme of whistleblower protection was created by the Public Interest 

Disclosure Act 1998.  This introduced into the 1996 Act, as Part IVA, a new 

concept of a “protected disclosure”.  Section 47B, introduced into Part V of 

the Act, gave workers the right to complain to the employment tribunal of 

being subjected to a detriment, other than dismissal, on the ground that they 

had made such a disclosure.  So far as dismissal is concerned, the 1998 Act 

introduced into Part X, at section 103A, a new form of unfair dismissal in 

cases where the reason, or principal reason, for the dismissal of an employee 

was that they had made a protected disclosure.  Establishing a claim of unfair 

dismissal under this head has three potential advantages: the protection is 

available from the beginning of the employment, instead of only after a 

qualifying period; the cap on compensation at section 124 of the Act is 

disapplied; and in an appropriate case a claim can be made for interim relief.   

6. The term “protected disclosure” is defined in sections 43A-43H of the 1996 

Act.  The basic structure of those provisions is as follows: 

(1) Section 43A defines a protected disclosure as a “qualifying disclosure” 

which is made by a worker in accordance with any of sections 43C to 

43H. 

(2) Section 43B defines a qualifying disclosure essentially by reference to 

the subject-matter of the disclosure: I set it out in full below. 

(3) Sections 43C to 43H prescribe six kinds of circumstances in which a 

qualifying disclosure will be protected, essentially by reference to the 

class of person to whom the disclosure is made.   

Both section 43B and sections 43C to 43H (with the exception of 43D) were 

amended by the Enterprise and Regulatory Reform Act 2013; but the overall 

structure remained unchanged. 

SECTION 43B: QUALIFYING DISCLOSURE 

7. As originally enacted, section 43B (1) read as follows: 

“In this Part a 'qualifying disclosure' means any disclosure of 

information which, in the reasonable belief of the worker 

making the disclosure, tends to show one or more of the 

following— 

(a) that a criminal offence has been committed, is being 

committed or is likely to be committed, 

(b) that a person has failed, is failing or is likely to fail to 

comply with any legal obligation to which he is subject, 
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(c) that a miscarriage of justice has occurred, is occurring or 

is likely to occur, 

(d) that the health or safety of any individual has been, is 

being or is likely to be endangered, 

(e) that the environment has been, is being or is likely to be 

damaged, or 

(f) that information tending to show any matter falling within 

any one of the preceding paragraphs has been, is being or 

is likely to be deliberately concealed.” 

The case-law tends to use the term “wrongdoing” as a shorthand label for the 

matters listed at (a)-(e), and I will do the same.1   

8. Those provisions were subject to some exegesis by this Court in Babula v 

Waltham Forest College [2007] EWCA Civ 174, [2007] ICR 1026.  Two 

points in particular are emphasised in that case, though in truth both are clear 

from the terms of the section itself: 

(1) The definition has both a subjective and an objective element: see in 

particular paras. 81-82 of the judgment of Wall LJ (pp. 1045-6).  The 

subjective element is that the worker must believe that the information 

disclosed tends to show one of the six matters listed in sub-section (1).  

The objective element is that that belief must be reasonable.   

(2) A belief may be reasonable even if it is wrong.  That is well illustrated 

by the facts of Babula, where an employee disclosed information about 

what he believed to be an act of criminal incitement to religious hatred, 

which would fall within head (a) of section 43B (1).  There was in fact 

at the time no such offence, but it was held that the disclosure 

nonetheless qualified because it was reasonable for the employee to 

believe that there was. 

9. Section 43B was amended by section 17 of the 2013 Act, with effect from 25 

June 2013, by the insertion of the words which I have italicised into the first 

part of sub-section (1) as follows: 

“In this Part a 'qualifying disclosure' means any disclosure of 

information which, in the reasonable belief of the worker 

making the disclosure, is made in the public interest and tends 

to show one or more of the following - … .” 

10. It was common ground before us, and is in any event clear from the 

Parliamentary materials to which I refer below, that the object of the 

amendment was to reverse the effect of the decision of the EAT in Parkins v 

Sodexho [2001] UKEAT 1239/00, [2002] IRLR 109.  In that case an employee 

                                                 
1  Arguably the shorthand is not quite accurate, because it tends to suggest a degree of 

fault, and it may be possible to conceive of cases where one of the heads is engaged 

without anyone being at fault.  But it will do as a label. 
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was dismissed because he had complained of having to operate a particular 

machine without supervision, which he said was both a breach of his contract 

of employment and “a matter of health and safety”.  One issue was, as Judge 

Altman put it at para. 14 of his judgment: 

“Where … one of the possible qualifying disclosure, is 

described as being the reasonable belief that a person has 

failed, is failing or is likely to fail to comply with any legal 

obligation to which he is subject, does that term 'legal 

obligation' refer to legal obligations arising out of the contract 

of employment?” 

The EAT held, at para. 16: 

“... we can see no real basis for excluding a legal obligation 

which arises from a contract of employment from any other 

form of legal obligation. It seems to us that it falls within the 

terms of the Act. It is a very broadly drawn provision.” 

The result was that, whenever an employee made a disclosure about what he 

reasonably believed was a breach of his contract of employment (and that 

would include the wide-ranging “trust and confidence” term – see Malik v 

Bank of Credit and Commerce International SA [1998] AC 20), the disclosure 

would, without more, “qualify” and accordingly be potentially protected. 

11. It was widely believed that Parkins v Sodexho extended the scope of 

whistleblower protection beyond what had been intended by Parliament when 

enacting the 1998 Act.  Paras. 102-103 of the Explanatory Notes to the 2013 

Act read as follows: 

“102. The Public Interest Disclosure Act 1998 (“PIDA 1998”) 

inserted a new Part 4A into the ERA 1996 to provide 

protection, in certain circumstances, for whistleblowers (i.e. 

those who expose evidence of wrongdoing by employers or 

third parties in the context of the workplace). The ERA 1996 

defines the type of disclosures that are protected and also seeks 

to regulate to whom the disclosures can be made. The relevant 

provisions came into force on 2 July 1999. 

103. The Employment Appeal Tribunal decision in Parkins v 

Sodexho Ltd [2002] IRLR 109 raised the possibility that any 

complaint about any aspect of an individual’s employment 

contract could lay the foundation for a protected disclosure. 

This has led to claims being lodged at employment tribunals 

that would not otherwise have been brought and is contrary to 

the intention of the legislation.” 

12. The inclusion in section 43B of a reference to the public interest was intended 

to restore the original intention of the Act.  The thinking was explained by the 

responsible Minister, Mr Norman Lamb (the Parliamentary Under-Secretary 

for Business, Innovation and Skills), while the bill was in the committee stage. 
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An amendment had been proposed to head (b) of section 43B (1), excluding 

from the legal obligations there referred to “a private contractual obligation 

which is owed solely to that worker”.  The Minister opposed that amendment.  

I should quote the following passages from his speech in the Public Bill 

Committee on 3 July 2012 (cols. 385-388), italicising certain key phrases: 

“Setting out the issue that the Government seek to address 

might be helpful. The original aim of the public interest 

disclosure legislation was to provide protection to individuals 

who made a disclosure in the public interest—otherwise known 

as blowing the whistle. The clause seeks to make that public 

interest clear, and the hint is in the title of the original 

legislation, which was designed to deal with public interest 

disclosure—that is what we are talking about.”  

… 

“The Bill’s sponsor, Lord Borrie, said in the House of Lords: 

‘… As I hope I have made clear, this measure will encourage 

people to recognise and identify with the wider public 

interest and not just their own private position …’.” 

… 

“... [T]he decision in the case of Parkins v  Sodexho Ltd has 

resulted in a fundamental change in how the Public Interest 

Disclosure Act operates and has widened its scope beyond what 

was originally intended. The ruling in that case stated that there 

is no reason to distinguish a legal obligation that arises from a 

contract of employment from any other form of legal 

obligation. The effect is that individuals make a disclosure 

about a breach of their employment contract, where this is a 

matter of purely private rather than public interest, and then 

claim protection, for example, for unfair dismissal.”  

… 

“… [B]y widening the scope of the Public Interest Disclosure 

Act to allow claims of a personal nature, the effectiveness and 

credibility of the legislation is, in my view, called into 

question.” 

“The clause will remove the opportunistic use of the legislation 

for private purposes. It is in the original spirit of the Public 

Interest Disclosure Act that those seeking its protection should 

reasonably believe that their raising an issue is in the public 

interest. Including a public interest test in the Bill deals with the 

Parkins v. Sodexho case in its entirety. Therefore there is no 

need to disallow claims based on an individual’s contract, as 

suggested in the amendment.” 
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He went on to say that the proposed amendment would in fact be contrary to 

the purpose of the Act since it was not intended to deny protection to workers 

who made disclosures relating to their own contractual rights which were also 

in the public interest.  He said:  

“… [A]lthough our aim is to prevent the opportunistic use of 

breaches of an individual’s contract that are of a personal 

nature, there are also likely to be instances where a worker 

should be able to rely on breaches of his own contract where 

those engage wider public interest issues. In other words, in a 

worker’s complaint about a breach of their contract, the breach 

in itself might have wider public interest implications.” 

He also observed that a focus purely on disclosures about contractual breaches 

was misconceived since  

“… [t]he issue in [Parkins v Sodexho] itself could have been 

reframed as a health and safety issue, with similar issues then 

arising in relation to disclosures of minor breaches of health 

and safety legislation, which are of no interest to the wider 

public.” 

13. It will be noted that the effect of Parkins v Sodexho which it was intended to 

reverse was repeatedly stated by the Minister as being the according of 

protection to disclosures made to pursue the worker’s “private” or “personal” 

interest as opposed to the public interest.  It was common ground that it was 

permissible for us to take note of those passages as confirming the mischief at 

which the amendment of section 43B was directed.   

SECTIONS 43C-43H: CIRCUMSTANCES ATTRACTING PROTECTION 

14. Sections 43C-43H are less central to the issue before us, but I need to say 

something about them.  As already noted, they set out a range of 

circumstances in which a qualifying disclosure will be protected, depending 

principally on the identity of the person to whom disclosure is made.  Section 

43C, which is the relevant section in this case, is concerned with disclosures to 

the worker’s employer. 

15. As originally enacted, it was an element in each of sections 43C-43H (except 

section 43D, which covers disclosures for the purpose of obtaining legal 

advice) that the disclosure in question be made “in good faith”.  The meaning 

of that phrase in this context was considered in Street v Derbyshire 

Unemployed Workers Centre [2004] EWCA Civ 964, [2005] ICR 97.  In 

summary, it was held that a disclosure was not made in good faith if the 

predominant purpose of making it was something other than what Auld LJ 

referred to, at para. 56 of his judgment (p. 114 C-D), as “the declared public 

interest purpose of this legislation”, such as out of personal antagonism.  As 

Wall LJ put it at para. 73 (p. 118 A-B), a worker will not be making a 

disclosure in good faith if: 
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“… his or her predominant motivation for disclosing 

information was not directed to remedying the wrongs 

identified in section 43B, but was an ulterior motive unrelated 

to the statutory objectives.” 

16. The requirement of good faith was removed by section 18 of the 2013 Act, 

also with effect from 25 June 2013.  However a new sub-section (6A) was 

introduced into both section 49 and section 123 of the 1996 Act giving the 

employment tribunal power to reduce any compensatory award for unlawful 

detriment or unfair dismissal by up to 25% if it found that the disclosure in 

question was not made in good faith.  In other words, the question of good 

faith is no longer relevant to liability in a whistleblowing case but it remains 

relevant to remedy. 

17. The purpose behind the changes effected by section 18 is not apparent from 

the Explanatory Notes or any other material that we were shown.  It might at 

first sight be thought that the draftsman regarded the introduction of the public 

interest requirement as rendering the good faith requirement redundant, but 

counsel were unaware of any explicit indication to that effect (and Mr 

Linden’s clients at least might be expected to know if there were).  It is, 

however, clear that the draftsman contemplated that a disclosure which was 

made in the reasonable belief that it was in the public interest might 

nevertheless be made in bad faith, since otherwise the new sections 49 (6A) 

and 123 (6A) would never bite: I return to this below.   

THE FACTS 

18. Given the limited nature of the issue before us, I need only set out the facts (as 

found by the ET) relating to the disclosures which were the basis of the 

findings of liability.  I can do so fairly shortly, though there was a good deal 

more factual material relevant to the other issues with which we are not 

concerned.   

19. The background is that in 2011 a new group of investors acquired a 

shareholding in Chestertons, which is not a publicly quoted company.  Their 

involvement prompted a review of the system for payment of commission to 

the sales staff, in the light of concerns that they were calculated only by 

reference to revenue and without regard to profitability.  A new commission 

system was introduced at the beginning of 2013: this related commission to a 

substantial extent to the achievement of budgeted profits for the relevant 

department – in the Claimant’s case the Mayfair office.  The Claimant 

believed that the new system would have a serious adverse impact on his 

earnings.  He objected, but in February 2013 he agreed to the new system 

subject to some modifications. 

20. Against that background, the Claimant monitored Chestertons’ internal 

accounts over the following months.  At a meeting on 14 August 2013 with 

Ms Patricia Farley, the director responsible for the London area, he 

demonstrated a number of what he said were discrepancies in the monthly 

accounts which appeared to show that the profitability of the Mayfair office 

was being artificially suppressed so as to reduce the level of commission 
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payable.  Two examples to which the Tribunal referred (though the Claimant 

apparently gave others) were that a depreciation charge had been made which 

was higher than that budgeted for; and that a figure was included for “staff 

bonus” when none had been paid.  The Claimant described this to Ms Farley 

as “manipulating the accounts to the benefit of the shareholders”.  The 

Tribunal found that he genuinely believed that such manipulation was 

occurring and that his belief was reasonable – though it made it clear that it 

was making no finding that it was correct. 

21. The Claimant repeated what appear to have been essentially the same 

allegations to Mr Verman on 24 September 2013 and to Ms Farley again on 8 

October.  As regards the latter meeting, the Tribunal at para. 144 of its 

Reasons recorded the Claimant’s evidence as follows: 

“… he expressed these concerns with reference to monthly 

management accounts, commission modellers, year to date 

accounts, and explained how the commission accountant was 

being supplied with wholly inaccurate profit and loss figures to 

calculate commissions, transitional payments and profit bonus 

calculations.  He says he told Miss Farley that this affected over 

100 senior managers earnings and he believed the Respondent 

was deliberately misstating between £2 and £3 million of actual 

costs and liabilities throughout the entire office and department 

network.  We consider this points to the fact that the primary 

focus of his statements was that this affected over 100 senior 

managers earnings.” 

It is clear from the following paragraphs that it accepted that evidence.  Later 

in para. 144 it expressly rejected a contention by the Respondents “that all Mr 

Nurmohamed was doing was arguing about the impact on his own 

commission”. 

THE REASONING OF THE EMPLOYMENT TRIBUNAL 

22. The ET’s Reasons are thorough and carefully structured.  The only part with 

which we are concerned – apart from the findings of fact, which I have 

sufficiently summarised above – comes under the heading “Did the Claimant 

make the disclosures in the reasonable belief that they were in the public 

interest ?”.  Paras. 146-148 read as follows: 

“146   Miss Farley says that the figures were being manipulated 

for the benefit of the shareholders2 and as we have noted the 

Claimant says he told her that 100 senior managers were 

affected. 

147   We are not aware of any case law in existence as yet, 

which identifies the proper meaning of public interest.  In the 

circumstances we have had to consider for ourselves what it 

                                                 
2  Clearly what the Tribunal means is that this is what the Claimant was saying to her. 
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might mean.  It is clear to us that it cannot mean something 

which is of interest to3 the entirety of the public since it is 

inevitable from the kind of disclosures which arise from time to 

time such as disclosures about hospital negligence or 

disclosures about drug companies that only a section of the 

public would be directly affected.  With this in mind, it is our 

view that where a section of the public would be affected, 

rather than simply the individual concerned, this must be 

sufficient for a matter to be in the public interest. 

148   In this case, the two potential groups of people who might 

be affected would be the 100 senior managers or anybody who 

relied on the accounts which had been incorrectly stated to the 

benefit of shareholders.” 

23. Slightly confusingly, the Tribunal then goes on, at paras. 149-150, to refer to 

the second of the two groups identified in para. 148, i.e. “anybody who relied 

on the accounts”.  It acknowledges that it was possible that in the event of a 

sale of Chestertons’ business potential purchasers might be misled by mis-

statements in the accounts, but it discounts this group at the end of para. 149 

because “we have no evidence that Mr Nurmohamed had that issue in mind at 

the time”. 

24. At para. 151 the Tribunal reverts to the first of the two groups affected, the 

“100 managers”.  The paragraph reads: 

“Bearing all this in mind we conclude that the disclosures were 

made in the belief of Mr Nurmohamed at the time that it was in 

the interest of the 100 senior managers.  We conclude that that 

is a sufficient group of the public to amount to being a matter in 

the public interest.  We also conclude that that belief was 

reasonable.  The over inflation of the costs set against the office 

budgets would have decreased their profits and potentially 

reduced bonuses for all the senior managers.  We are cognisant 

that the person Mr Nurmohamed was most concerned about 

was himself and that the recent amendments to the public 

interest legislation mean that there must be a public interest 

question and not a personal one.  However, we are satisfied that 

Mr Nurmohamed did have the other office managers in mind.  

He referred to the central London area for which Ms Farley was 

responsible and suggested to Ms Farley that she should be 

looking at other central London office accounts.  Therefore we 

conclude that this aspect of the test is satisfied.” 

25. The ultimate issue for us, as it was for the EAT, is whether the reasoning of 

the ET was bad in law.  That being so, and meaning no disrespect to 

Supperstone J, I will not lengthen this judgment by setting out his analysis.   

                                                 
3  The phrase “of interest to” is not quite right, because it suggests what the public 

might find interesting, which is of course a wholly different matter.  But it is clear 

from the rest of the paragraph that this was only a verbal slip. 
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THE APPEAL 

PRELIMINARIES 

26. The issue in this appeal turns on the meaning, and the proper application to the 

facts, of the phrase “in the public interest”.  But before I get to that question I 

would like to make four points about the nature of the exercise required by 

section 43B (1).   

27. First, and at the risk of stating the obvious, the words added by the 2013 Act 

fit into the structure of section 43B as expounded in Babula (see para. 8 

above).  The tribunal thus has to ask (a) whether the worker believed, at the 

time that he was making it, that the disclosure was in the public interest and 

(b) whether, if so, that belief was reasonable. 

28. Second, and hardly moving much further from the obvious, element (b) in that 

exercise requires the tribunal to recognise, as in the case of any other 

reasonableness review, that there may be more than one reasonable view as to 

whether a particular disclosure was in the public interest; and that is perhaps 

particularly so given that that question is of its nature so broad-textured.  The 

parties in their oral submissions referred both to the “range of reasonable 

responses” approach applied in considering whether a dismissal is unfair under 

Part X of the 1996 Act and to “the Wednesbury approach” employed in (some) 

public law cases.  Of course we are in essentially the same territory, but I do 

not believe that resort to tests formulated in different contexts is helpful.  All 

that matters is that the Tribunal should be careful not to substitute its own 

view of whether the disclosure was in the public interest for that of the worker.  

That does not mean that it is illegitimate for the tribunal to form its own view 

on that question, as part of its thinking – that is indeed often difficult to avoid 

– but only that that view is not as such determinative. 

29. Third, the necessary belief is simply that the disclosure is in the public 

interest.  The particular reasons why the worker believes that to be so are not 

of the essence.  That means that a disclosure does not cease to qualify simply 

because the worker seeks, as not uncommonly happens, to justify it after the 

event by reference to specific matters which the tribunal finds were not in his 

head at the time he made it.  Of course, if he cannot give credible reasons for 

why he thought at the time that the disclosure was in the public interest, that 

may cast doubt on whether he really thought so at all; but the significance is 

evidential not substantive.  Likewise, in principle a tribunal might find that the 

particular reasons why the worker believed the disclosure to be in the public 

interest did not reasonably justify his belief, but nevertheless find it to have 

been reasonable for different reasons which he had not articulated to himself at 

the time: all that matters is that his (subjective) belief was (objectively) 

reasonable.4 

                                                 
4  This being so, Mr Laddie observed that the tribunal may have been wrong in para. 

148 of its Reasons (see para. 23 above) to exclude from its consideration potential 

buyers of Chestertons’ business simply on the basis that the Claimant did not have 

them in mind: if, as it found, he believed that his disclosure was in the public interest, 
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30. Fourth, while the worker must have a genuine (and reasonable) belief that the 

disclosure is in the public interest, that does not have to be his or her 

predominant motive in making it: otherwise, as pointed out at para. 17 above, 

the new sections 49 (6A) and 103 (6A) would have no role.  I am inclined to 

think that the belief does not in fact have to form any part of the worker’s 

motivation – the phrase “in the belief” is not the same as “motivated by the 

belief”; but it is hard to see that the point will arise in practice, since where a 

worker believes that a disclosure is in the public interest it would be odd if that 

did not form at least some part of their motivation in making it. 

31. Finally by way of preliminary, although this appeal gives rise to a particular 

question which I address below, I do not think there is much value in trying to 

provide any general gloss on the phrase “in the public interest”.  Parliament 

has chosen not to define it, and the intention must have been to leave it to 

employment tribunals to apply it as a matter of educated impression.  

Although Mr Reade in his skeleton argument referred to authority on the 

Reynolds defence in defamation and to the Charity Commission’s guidance on 

the meaning of the term “public benefits” in the Charities Act 2011, the 

contexts there are completely different.  The relevant context here is the 

legislative history explained at paras. 10-13 above.  That clearly establishes 

that the essential distinction is between disclosures which serve the private or 

personal interest of the worker making the disclosure and those that serve a 

wider interest.  This seems to have been essentially the approach taken by the 

Tribunal at para. 147 of its Reasons. 

THE ISSUE 

32. The particular issue that arises in this appeal is whether a disclosure which is 

in the private interest of the worker making it becomes in the public interest 

simply because it serves the (private) interests of other workers as well.  Mr 

Reade, for the Respondent, submits that that was the approach taken by the 

Tribunal in this case: the Claimant’s disclosure was found to be in the public 

interest (or, more accurately, his belief that it was was found to be reasonable) 

essentially only because 99 other employees were in the same boat.  In his 

submission, that approach was wrong: mere multiplicity of workers sharing 

the same interest is not enough.  In order for a disclosure to be in the public 

interest, the interests served have to “extend outside the workplace”, in the 

sense that the disclosure furthers the interests of person other than the workers 

themselves qua workers.  To take the example of holiday pay given by the 

Minister when discussing the 2013 amendment, a disclosure that a large 

employer was systematically miscalculating the amounts of holiday pay due to 

its employees could not reasonably be regarded as a disclosure made in the 

public interest simply because thousands of workers were affected by it: the 

interest was inherently personal in nature.  Mr Reade emphasised that it was 

not his position that a disclosure affecting the personal rights of a worker 

could not also, on the facts of a particular case, be in the public interest, as 

indeed the Minister made clear.  A disclosure, say, which tended to show that 

                                                                                                                                            
it was open to him to advance additional reasons supporting the reasonableness of 

that belief after the event.  However, he accepted that the point had not been raised in 

the Respondent’s Notice either in the EAT or before us. 
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hospital doctors were being required to work excessive hours might well be in 

the public interest, as well as in the personal interests of the doctors 

themselves, because of the risk to patients; but that would be because of the 

nature of the disclosure, not because of the number of doctors affected. 

33. For PCaW Mr Linden took a starkly opposite position.  Parkins v Sodexho had 

been concerned with a case of an individual employee whose grievance was 

unique to him and was not understood to have any wider ramifications.  It was 

unnecessary to treat the amendments introduced by the 2013 Act as excluding 

from protection any other kind of disclosure.  It was highly desirable that there 

be a bright-line rule enabling workers and those advising them to know with 

reasonable certainty when a disclosure would be protected.  That could only 

be achieved by treating any disclosure as being “in the public interest” if it is 

in the interests of anyone else besides the worker making the disclosure. 

34. Mr Laddie, for the Claimant, took a position between those two extremes.  He 

accepted that the mere fact that the disclosure was in the interest of other 

workers besides the worker making it was not in itself enough to bring it 

within section 43B (1); but he did not accept that numbers were irrelevant, nor 

that the disclosure need always be in the interests of persons “outside the 

workplace” in Mr Reade’s sense.  He contended that a disclosure of pay 

irregularities affecting the entirety of the NHS workforce (over a million 

employees) would plainly be in the public interest; or, if that case were sought 

to be distinguished on the basis that the NHS is a public authority, that the 

same would be the case for Royal Mail (a plc) or indeed the John Lewis 

Partnership (a private company).  The disclosure in such a case would be in 

the public interest simply because of the number of employees affected.  He 

said that in any case the tribunal in deciding whether a disclosure was in the 

public interest would have to consider all the circumstances, but he suggested 

that the following factors would normally be relevant (I have paraphrased 

them slightly): 

(a) the numbers in the group whose interests the disclosure served – see 

above; 

(b) the nature of the interests affected and the extent to which they are 

affected by the wrongdoing disclosed – a disclosure of wrongdoing 

directly affecting a very important interest is more likely to be in the 

public interest than a disclosure of trivial wrongdoing affecting the 

same number of people, and all the more so if the effect is marginal or 

indirect; 

(c) the nature of the wrongdoing disclosed – disclosure of deliberate 

wrongdoing is more likely to be in the public interest than the 

disclosure of inadvertent wrongdoing affecting the same number of 

people; 

(d) the identity of the alleged wrongdoer – as Mr Laddie put it in his 

skeleton argument, “the larger or more prominent the wrongdoer (in 

terms of the size of its relevant community, i.e. staff, suppliers and 

clients), the more obviously should a disclosure about its activities 
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engage the public interest” – though he goes on to say that this should 

not be taken too far. 

Adopting that approach, he submitted, the Tribunal’s conclusion was plainly 

open to it.  It had not based its decision entirely on the numbers of employees 

affected by Chestertons’ alleged manipulation of the accounts.  It had also 

taken into account the fact that the alleged manipulation was deliberate and 

that it involved the mis-statement of the accounts by between £2m-£3m.  

Disclosure of such wrongdoing, by a well-known national estate agent, was 

plainly capable of being regarded as in the public interest. 

DISCUSSION AND CONCLUSION 

35. I am satisfied that Mr Linden’s submission on behalf of PCaW is wrong.  An 

approach to the concept of “public interest” which depended purely on 

whether more than one person’s interest was served by the disclosure would 

be mechanistic and require the making of artificial distinctions.  It would be 

extremely unsatisfactory if liability depended on the happenstance of the 

circumstances of other employees.  If Mr Linden were right a disclosure by a 

worker about the calculation of his holiday pay would be unprotected if he 

were the only employee affected but would have attracted protection the 

following day if another employee had been recruited who was affected in the 

same way.  It is in my view clear that the question whether a disclosure is in 

the public interest depends on the character of the interest served by it rather 

than simply on the numbers of people sharing that interest.  That is in my view 

the ordinary sense of the phrase “in the public interest”; but if there were any 

doubt about the matter the position is clear from the legislative history.  The 

essence of the “Parkins v Sodexho error” which the 2013 Act was intended to 

correct was that a worker could take advantage of “whistleblower protection” 

where the interest involved was personal in character.  Such an interest does 

not change its character simply because it is shared by another person.  The 

advantage of achieving a bright line cannot be obtained by distorting the 

natural meaning of the statutory language. 

 

36. It might be thought to follow from my rejection of Mr Linden’s argument that 

I should accept Mr Reade’s opposite submission that mere multiplicity of 

persons whose interests are served by the disclosure of a breach of the contract 

of employment can never, by itself, convert a personal interest into a public 

interest: if the essential question is the character of the interest served, why 

should that character be changed by the fact that the number of individuals 

whose interests is engaged is 200 or 2,000 any more than when it is two ?  I 

see the logical attraction of that argument, and I was initially minded to accept 

it.  However, on reflection, I do not think it would be right to take that 

position.  The statutory criterion of what is “in the public interest” does not 

lend itself to absolute rules, still less when the decisive question is not what is 

in fact in the public interest but what could reasonably be believed to be.  I am 

not prepared to rule out the possibility that the disclosure of a breach of a 

worker’s contract of the Parkins v Sodexho kind may nevertheless be in the 

public interest, or reasonably be so regarded, if a sufficiently large number of 

other employees share the same interest.  I would certainly expect employment 
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tribunals to be cautious about reaching such a conclusion, because the broad 

intent behind the amendment of section 43B (1) is that workers making 

disclosures in the context of private workplace disputes should not attract the 

enhanced statutory protection accorded to whistleblowers – even, as I have 

held, where more than one worker is involved.  But I am not prepared to say 

never.  In practice, however, the question may not often arise in that stark 

form.  The larger the number of persons whose interests are engaged by a 

breach of the contract of employment, the more likely it is that there will be 

other features of the situation which will engage the public interest.   

37. Against that background, in my view the correct approach is as follows.  In a 

whistleblower case where the disclosure relates to a breach of the worker’s 

own contract of employment (or some other matter under section 43B (1) 

where the interest in question is personal in character5), there may nevertheless 

be features of the case that make it reasonable to regard disclosure as being in 

the public interest as well as in the personal interest of the worker.  Mr 

Reade’s example of doctors’ hours is particularly obvious, but there may be 

many other kinds of case where it may reasonably be thought that such a 

disclosure was in the public interest.  The question is one to be answered by 

the Tribunal on a consideration of all the circumstances of the particular case, 

but Mr Laddie’s fourfold classification of relevant factors which I have 

reproduced at para. 34 above may be a useful tool.  As he says, the number of 

employees whose interests the matter disclosed affects may be relevant, but 

that is subject to the strong note of caution which I have sounded in the 

previous paragraph.  

38. Turning to the Tribunal’s reasoning in the present case, if one takes para. 151 

of its judgment by itself, there is force in Mr Reade’s submission that this is a 

case where it found the disclosure to be in the public interest simply because 

of the numbers of employees affected.  But if one looks at its earlier findings, 

and specifically at para. 144, there are other features in the situation which 

might be said to render disclosure in the public interest.  Specifically, the 

disclosure was of what was said to be deliberate wrongdoing, and the alleged 

wrongdoing took the form of mis-statements in the accounts to the tune of 

£2m-£3m.6  If the accounts in question were the statutory accounts, even of a 

private company, the disclosure of such a mis-statement would unquestionably 

be in the public interest.  The fact that the accounts in question were only 

internal makes the position less black-and-white; but internal accounts feed 

into the statutory accounts, and we are dealing here with a very substantial and 

prominent business in the London property market.  It is debatable whether the 

Tribunal, which was navigating uncharted waters, fed those factors into its 

assessment that it was reasonable to regard disclosure as being in the public 

                                                 
5  Although disclosures tending to show breaches of the worker’s own contract are the 

paradigm of disclosures of a “private” or “personal” character, they need not be the 

only kind: see the Minister’s reference to disclosures “of minor breaches of health and 

safety legislation … of no interest to the wider public”. 

 
6  It is fair to say that it is not wholly clear what the figure of £2m-£3m referred to in 

para. 144 represents; but the Claimant was evidently alleging manipulation on a 

substantial scale. 
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interest even though it did not expressly say so.  But, even if it did not, I 

believe that they would only have reinforced the conclusion to which it came 

based on the numbers alone, so that any error of law in its reasoning was 

immaterial. 

39. For those reasons I do not believe that there was any error of law in the 

Tribunal’s decision, and I would dismiss the appeal. 

Lord Justice Beatson: 

40. I agree with my Lord, Underhill LJ, that the correct approach to the test for 

determining whether a disclosure is made in the public interest is the one he 

sets out at paragraph 37 of his judgment, which I have seen in draft, and this 

appeal should be dismissed. I add some observations of my own because I did 

not share his initial attraction to the approach advocated by Mr Reade because 

I consider that it has similar disadvantages to the approach advocated by Mr 

Linden.  

41. Mr Reade and Mr Linden argued that the approaches for which they contended 

would provide certainty. Both approaches are binary. Both, albeit from 

different ends of the spectrum, suffer from the disadvantages of binary 

approaches: in their different ways, they can ignore substance and lead to 

undue formalism. Mr Linden’s does so for the reasons given by my Lord with 

which I agree: it would be mechanistic and require the making of artificial 

distinctions. But Mr Reade’s does so as well. He argued that the interests of 

persons other than the workers themselves qua workers must be furthered.  If 

mere multiplicity of persons whose interests are served by the disclosure of a 

breach of the contract of employment can never, by itself, convert a personal 

interest into a public interest and there is a need positively to show the 

presence of an interest of a different nature, a virtually dispositive effect is 

given to a factor which, while of major importance, should not have such an 

effect. I have in mind the example of disclosure that an employer of thousands 

of workers was systematically miscalculating the amounts of holiday pay due 

to them.  Excluding the factors identified by Mr Laddie (see para. 34 above) 

would, in my judgment, have an undesirable “chilling effect” on the operation 

of provisions which, broadly speaking seek to encourage disclosures by 

employees to employers.   

42. Certainty is undoubtedly important, and some formalism is often a necessary 

price for the increased certainty that can be obtained from “bright line” rules 

such as those for which Mr Reade and Mr Linden argue. But the achievement 

of certainty can be a chimera, and the disadvantages of binary approaches 

should not be forgotten. “Bright line” rules can deflect attention from the 

underlying purpose served by legislation which uses open textured terms such 

as “public interest”. This may be particularly so in a context such as the 

present where the legislation seeks to protect the reasonable beliefs of the 

person who makes a disclosure.  

43. The interpretations for which Mr Reade and Mr Linden argue minimise the 

need for choice in the application of the amendment to section 43B of the 

Employment Rights Act 1996 enacted by section 17 of the Enterprise and 
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Regulatory Reform Act 2013 to individual cases. This is because they fasten 

on a feature or features present in a plain case and insist that these are both 

necessary and sufficient either for another case to fall within the scope of the 

provision or to prevent it from doing so. As Professor H.L.A. Hart stated in his 

discussion of formalism and rule-scepticism in The Concept of Law (1961, pp. 

126-7): 

“To do this is to secure a measure of certainty or 

predictability at the cost of blindly prejudging what is to 

be done in a range of future cases, about whose 

composition we are ignorant. We shall thus indeed 

succeed in settling in advance, but also in the dark, 

issues which can only reasonably be settled when they 

arise and are identified. …  The rigidity of our 

classifications will thus war with our aims in having or 

maintaining the rule.”  

44. In my judgment, these considerations are relevant in interpreting section 43B 

as amended. They explain why I agree with the more nuanced approach that is 

reflected in Mr Laddie’s submissions and in my Lord’s judgment and why that 

would neither produce undesirable uncertainty nor undermine the purpose of 

the amendments made to section 43B by the 2013 Act to address the effect of 

Parkins v Sodexho. 

Lady Justice Black: 

45. I too agree with my Lord, Underhill LJ, that the appeal should be dismissed, 

essentially for the reasons that he gives. I also find myself in sympathy with 

the observations of my Lord, Beatson LJ, about the disadvantages of the 

approaches put forward by Mr Linden and Mr Reade. 

 

 


