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SUPREME COURT OF THE UNITED STATES

No. 19-1502
THOMAS E. DOBBS, STATE HEALTH OFFICER OFTHE MISSISSIPPI DEPARTMENT OF HEALTH,ET AL, PETITIONERS v. JACKSON WOMEN'SHEALTH ORGANIZATION, FT AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OFAPPEALS FOR THE FIFTH CIRCUIT
obruary_ 2022)

JUSTICE ALITO delivered the opinion of the Court.
Abortion presents a profound moral issue on which Amer.icans hold sharply conflicting views. Some belive forventlythat a human person comes into being at conception andthat abortion ends an innocent life. Others feel just asstrongly that any regulationofabortion invades a woman'sright to control her own body and prevents women fromachieving full equality. Still others in a third group thinkthat abortion should be allowed under some but not all cir-cumstances, and those within this group holda variety ofviews about the particular restrictions that should be im-posed.
For the first 185 yearsafter the adoptionof the Constitu.tion, each State was permitted to address this issue in ac.cordance with the viewsofits citizens. Then, in 1973, thisCourtdecidedRoe v. Wade, 410 U. S. 113. Even though theConstitution makes no mentionofabortion, the Court heldthat it confers a broad right to obtain one. It did not claimthat American law or the common law had ever recognized
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such a right, and its survey of history ranged from the con-
stitutionally irrelevant (e.g. its discussionof abortion in an.
tiquity) to the plainly incorrect (c.g, its assertion that abor-tion was probably never a crime under the common law).After cataloguing a wealth of other information having nobearing on the meaning of the Constitution, the opinion
concluded with a numbered set ofrules much like those that
‘might be found in a statute enacted bya legislature.Under this scheme, cach trimesterof pregnancy was reg-ulated differently, but the most critical line was drawn atroughly the endofthe second trimester, which, at the time,corresponded to the point at which a fetus was thought toachieve “viability,” ic., the ability to survive outside thewomb. Although the Court acknowledged that States had
a legitimate interest in protecting “potential life,” it foundthat this interest couldnot justify any restriction on previ-ability abortions. The Court did not explain the basis forthis line, and even abortion supporters have found it hard
to defend Roe's reasoning. One prominent constitutionalscholar wrote that he “would vote for a statute very much
like the one the Court endfed) up drafting”if he were “alegislator,” but his assessment of Roe was memorable and
brutal: Roe was “not constitutional law” at all and gave al-
most no sense of an obligation to try to be.”
At the timeofRoe, 30 States still prohibited abortion at

all stages. Tn the years prior to that decision, about a thirdof the States had liberalized their laws, but Roe abruptly
ended that political process. It imposed the same highlyrestrictive regime on the entire Nation, and it effectivelystruck down the abortion lawsofevery single State? As
Justice Byron White aptly put it inhisdissent, the decision

1 Boe, 410 U.S. at 163.21. Ely, Tho Wagesof Crying Wolf: A Comment on Roo v. Wade, 82Yale J. 920,926, 947 (1973) (Ely).#1. Tribe, Foreword: Toward A ModelofRolosin the Dus Process ofLifeand Law, 87 Harv. L. Rev. 1, 2 (1973) (Tribe).
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represented the “exercise of raw judicial power,” 410 U. S.,at 222, and it sparked a national controversy that has em.bittered our political culture for a half-century.Eventually, in Planned Parenthoodof Southeastern Pa. v.Casey, 505 U. S. 833 (1992), the Court revisited Roe, but themembers of the Court split three ways. Two Justices ex-pressed no desire to change Roe in any way.® Four otherswanted to overrule the decision in its entirety.s And thethree remaining Justices, who jointly signed the controllingopinion, took a third position” Their opinion did not en-dorse Roe's reasoning, and it even hinted that one or moreofits authors might have “reservations” about whether theConstitution protects a right to abortion. But the opinionconcluded that stare decisis, which calls for prior decisionsto be followed in most instances, required adherence towhat it called Roe's “centralholding"—that a State may not
constitutionally protect fetal life before “viability’—even ifthat holding was wrong? Anything less, the opinionclaimed, would undermine respect for this Court and therule of law.
Paradoxically, the judgment in Casey did a fair amountof overruling. Several important abortion decisions were

«Soo R. Ginsburg, Spoaking in a Judicial Voice, 67 N.Y. U. L. Rev.1185, 1208 (1992) Coe... halted a political process that was movingiaa reform direction and thereby, I believed, prolonged divisiveness anddeforred stablo settlementofthe isuc.).© See 505 U.S, at 911 (Stevens, J., concurringinpart and dissentinginpart), id, at 932 Blackmun, J., concurring in part, concurringin thejudgmentin part, and dissonting in part).©See 505 U.S, at 944 (Rehnquist, C.J, concurring in the judgmentin part and dissenting in paro); id, at 979 (Scali, J, concurring in thejudgmont in part and dissenting ia part).See 505 U.S, at 843 (plurality opinion of O'Connor, Kennedy, andSouter, 11).$505 U.S. at 853.#505 U.S. ut 860 (plurality opinion).
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overruled in toto, and Roeitself was overruled in part.©* Ca-sey threw out Roe's trimester scheme and substituted a newrule of uncertain origin underwhich States were forbiddento adopt any regulation that imposed an “undue burden” ona woman's right to have an abortion.!! The decision pro-vided no clear guidance about the difference between a“due” and an “undue” burden. But the three Justices whoauthored the controlling opinion “callled] the contendingsides of a national controversy to end their national divi.sion” by treating the Court's decision as the final settlementof the questionofthe constitutional rightto abortion. 12As has become increasingly apparent in the interveningyears, Casey did not achieve that goal. Americans continueto hold passionate and widely divergent views on abortion,and state legislatures have acted accordingly. Some haverecently enacted laws allowing abortion, with few re-strictions, at all stages of pregnancy. Others have tightlyrestricted abortion beginning well before viability. And inthis case, 26 States have expressly asked this Court to over-rule Roe and Casey and allow the States to regulate or pro-hibit pre-viability abortions.Before us now is one such state law. The State of Missis-sippi asks us to uphold the constitutionality of a law thatgenerally prohibits an abortion after the fifteenth week ofpregnancy—several weeks before the point at which a fotusis now regarded as “viable” outside the womb. In defendingthis law, the States primary argument is that we shouldreconsider and overrule Roe and Caseyandonce again allowcach State to regulate abortion as ts citizens wish. On theother side, respondents and the Solicitor General ask us to
505 U.S, at 861, 870, 873 (overruling Akron v. Akron Center forReproductive Health, Tne. 462 U.S. 416 (1983), and Thornburgh v.American College of Obsitricians and. Gynecologists, 476 U.S. 7471586),£1505 U. S., at 874 (plurality opinion).2Casey, 505U.S, at 567.
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reaffirm Roe and Casey, and they contend that the Missis-sippi law cannot standif we do so. Allowing Mississippi toprohibit abortions after 15 weeks of pregnancy, they argue,“would be no different than overruling Casey and Roe en:tirely.” Brief for Respondents 43. They contend that “nohalfmeasures” are available and that we must cither rea-firm or overrule Roe and Casey. Id., at 50.‘We hold that Roe andCasey must be overruled. The Con-stitution makes no reference to abortion, and no such rightis implicitly protected by any constitutional provision, in-cluding the one on which the defenders of Roe and Caseynow chiefly rely—the Due Process Clauseofthe FourteenthAmendment. That provision has been held to guaranteesome rights that are not mentioned in the Constitution, butany such right must be “deeply rooted in this Nation's his-tory and tradition” and “implicit in the concept of orderedliberty.” Washington v. Glucksberg, 521 U. S. 702, 721
(1997) (internal quotation marks omitted)The right to abortion docs not fall within this category.Until the latter part of the 20th century, sucha right wasentirely unknown in American law. Indeed, when the Four-teenth Amendment was adopted, three quarters of theStates made abortiona crime at all stages of pregnancy.The abortion right is also critically different from any otherright that this Court has held to fall within the FourteenthAmendment's protectionof “liberty.” Roe's defenders char-acterize the abortion right as similar to the rights recog-nized in past decisions involving matters such as intimatesexual relations, contraception, and marriage, but abortionis fundamentally different, as bothRoe and Casey acknowl-edged, becauseit destroys what those decisions called “fetallife” and what the law now before us describes as an “un-
born human being"
Stare decisis, the doctrine on which Casey's controlling
5 Miss CodeAnn.S414L191(40).
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opinion was based, does not compel unending adherence to
Roe's abuse of judicial authority. Roe was egregiously
wrong from the start. Its reasoning was exceptionally
weak, and the decision has had damaging consequences.
And far from bringing about a national settlement of the
abortion issue, Roe and Casey have enflamed debate and
deepened division.

It is time to heed the Constitution and return the issue of
abortion to the people's elected representatives. “The per-
missibility of abortion, and the limitations, upon it, are to
be resolved like most important questions in our democ-
racy: by citizens trying to persuade one another and then
voting.” Casey, 505 U.S. at 979 (Sealia, J, concurring in
the judgment in part and dissenting in part). That is what
tho Constitution and the rule of law demand.

1
The law at issue in this case, Mississippi's Gestational

Age Act, see Miss. Code Ann. §41-41-191, contains this
central provision: “Except in a medical emergency or in the
case ofa severe fetal abnormality, a person shall not inten-
tionally or knowingly perform or induce an abortion of an
unborn human beingifthe probable gestational ageof the
unborn human being has been determined to be greater
than fifteen (15) weeks.” §4().1
To support this Act, the legislature made a series of fac-

tual findings. Tt began by noting that, at the timeofenact-
ment, only six countries besides the United States “per-
mitfted] nontherapeutic or elective _abortion-on-demand
after the twentieth week of gestation.”'* §2(a). The legisla-
ture then found that at five or six weeks’ gestational age an
4 ThoAct defines ‘gestationalage”tobo “tho agoofan unborn humanbeing ascalculatedfrom the firsdayofthelast menstrual periodof hopregnant woman.” $300.15 Those other six countries woro Canad, China, the Netherlands,North ores, Singapore, and Vietnam. Soo A. Baglin, Charlotte Lorier
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“unborn human beings heart begins beating?” at eight
weeks the “unborn human being begins to move in the
womb” at nine weeks “all basic physiological functions are
present;” at ten weeks “vital organs begintofunction,” and
“[hair, fingernails, and toenails begin to form;” at leven
weeks “an unborn human beings diaphragm is developing,”
and he or she “may move about freely in the womb;" and at
twelve weeks the “unborn human being” has “taken on the
human form in all relevant respects.” §2()G) (quotingGonzales v. Carhart, 560 U. S. 124, 160 (2007). It foundthat most abortions after fifteen weeks employ “dilation
and evacuation procedures which involve the useof surgical
instrumentsto crush and tear the unborn child,” anditcon-
cluded that the “intentional commitment of such acts fornontherapeutic or elective reasons is a barbaric practice,dangerous for the maternal patient, and demeaning to the
medical profession.” §2(b)Gi).
Respondents are an abortion clinic, Jackson Women's

Health Organization, and one ofits doctors. On the day the
Gestational Age Act was enacted, respondents filed suit in
federal district court against. various Mississippi officials,
alleging that the Act violated this Court's precedents estab-
lishing a constitutional right to abortion. The District
Court granted summary judgment in favor of respondents
and permanently enjoined enforcement of the Act, reason-
ing that “viability marks the earliest point at which the
State's interest in fetal lif is constitutionally adequate to
justify a legislative ban on nontherapeutic abortions’ and
Institute, Gestational Limits on Abortioninthe United States Comparedto International Norms, 6.7 (2014) Is th United Statesoneofseven coun-tries that ‘alow elective abortions aftr 20 weeksofpregnancy? Wash.Post (Oct. 8, 2017) (stating that the claim made by the Mississippi Log.lature and the Charlotce Loior Institute was “backed by data”). Amoro recent compilation from tho Center for Reproductive Rights indiecates that Leeland and Guinca- Bissau are now also similarly permisaive‘SosTho World's Abortion Laws, Cont or ReproductiveRight (Fe, 23,2021) Gast accessed Jan. 16, 2022),
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that fifteen weeks’ gestational age is “prior to viability.”
349 F. Supp. 3d. 536, 539-540 (SD Miss 2019) (internal quo-
tation marks and citation omitted). The Fifth Circuit af.
firmed. 945 F. 3d 265 (CAS 2019).
We granted certiorari to resolve the question whether “all

pre-viability prohibitions on elective abortions are uncon-
stitutional.” Pet. for Cert. at i. Petitioners’ primary defense
ofthe Mississippi Gestational Age Act is that Roe and Casey
‘were wrongly decided and that ‘the Act is constitutional bo-
cause it satisfies rational-basis review.” Brieffor Petition-
ers 49. Respondents answer that allowing Mississippi to
ban pre-viability abortions “would be no different than over-ruling Casey and Roe entirely.” Brief for Respondents 43.
They tell us that “nohalfmeasures” are available: we must
either reaffirm or overrule Roe and Casey. Id., at 50.

mn
‘We begin by considering the critical question whether the

Constitution, properly understood, confers a right to obtain
an abortion. Skipping over that question, the controllingopinion in Casey reaffirmed Roe's “central holding” based
solely on the doctrineof stare decisis, but as we will explain,‘proper application of stare decisis required an assessment

ofthe strength of the grounds on which Roe was based. See
infra, at_~_.
We therefore turn to the question that the Casey plurality

did not consider, and we address that question in three
steps. First, we explain the standard that our cases have
used in determining whether the FourteenthAmendment's
reference to “liberty” protects a particular right. Second,we examine whether the right at issue in this case is rooted
in our Nation's history and tradition and whether it is an
essential component of what we have described as “ordered
liberty.” Finally, we consider whether a right to obtain an
abortion is supported by other precedents.






















































































































































































