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PREFACE 

THE  purpose  of  the  present  work  is  to  approach  the  theory 
of  ethical  evolution  through  a  comparative  study  of  rules  of 
conduct  and  ideals  of  life.  In  this  branch  of  evolutionary 
science  theory  arid  fact  sometimes  tend  to  fall  apart.  Hypo 
theses  may  be  formed  by  the  method  of  brilliant  conjecture 
without  any  firm  basis  in  the  actual  history  of  the  moral  con 
sciousness,  while  that  history  as  revealed  in  the  mass  of  recorded 
customs  and  doctrines  concerning  conduct  sometimes  tends  to  be 
lost  in  a  mass  of  anthropological  detail  wherein  it  is  impossible 
to  see  the  wood  for  the  trees.  The  attempt  made  in  these 
volumes  is  to  ascertain  the  main  features  of  development,  and  by 
piecing  them  together  to  present  a  sketch  in  which  the  essentials 
of  the  whole  process  will  be  depicted  in  outline. 

In  this  method  of  handling  the  subject,  no  hypothesis  as  to 
the  causes  of  evolution  is  required.  Even  the  hypothesis  of 
evolution  itself  is  not  strictly  necessary.  Our  object  is  to 
distinguish  and  classify  different  forms  of  ethical  ideas — a 
morphology  of  ethics  comparable  to  the  physical  morphology 
of  animals  and  plants.  The  results  of  such  a  comparative 
study,  if  firmly  based  on  recorded  facts,  would  remain  standing 
if  the  theory  of  evolution  were  shattered.  At  the  same  time, 
here  as  elsewhere,  the  results  of  classification  when  seen  in 

the  light  of  evolutionary  theory  acquire  a  wholly  new  signifi 
cance  and  value.  They  furnish  us  with  a  conception  of  the 
trend  of  human  development  based  not  on  any  assumption 
as  to  the  underlying  causes  at  work,  but  on  a  matter-of-fact 
comparison  of  the  achievements  reached  at  different  stages 
of  the  process  itself. 
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Little,  therefore,  will  be  said  here  of  the  psychological  forces 

which  underlie  the  ethical  consciousness;  little  of  the  socio 

logical  and  other  factors  which  accelerate  or  retard  development. 
These  lie  for  the  most  part  outside  our  immediate  province. 

It  is  the  essential  facts  of  development  itself  that  we  are 

seeking  to  ascertain.  Such  an  inquiry  encounters  many  diffi 
culties  of  its  own.  Vast  and  complex  subjects  must  be  handled 
with  a  brevity  which  to  one  specially  interested  in  them  will 

appear  quite  inadequate.  The  conclusions  of  a  hundred  special 
isms  must  be  used  by  one  who  from  the  nature  of  the  case 
cannot  himself  be  a  specialist  in  any  of  them.  Hence  the 

openings  alike  for  error  of  detail  and  for  disproportion  of  general 
handling  are  great.  Nor  is  it  possible  to  avoid  subjects  of 
controversy.  For  the  study  of  development,  the  ethics  of 
civilization  are  not  less,  but,  if  anything,  more  important  than 

those  of  savagery,  and  have  therefore  received  closer  attention 
in  this  work.  But  the  complexities  of  civilized  ethics,  inter 

woven  as  they  are  with  religious  and  political  doctrines,  can 
only  be  treated  within  the  limits  of  a  general  sketch  by  keeping 
strictly  to  what  is  distinctive  and  fundamental  in  each  system, 
and  of  this  only  so  much  is  selected  for  discussion  as  is  deemed 

to  have  a  bearing  on  ethical  development.  In  such  selection 

the  general  philosophic  bias  of  the  inquirer  is  only  too  apt  to 
have  an  influence.  Further,  it  is  a  part  of  the  plan  of  the  work 
to  estimate  critically  the  position  of  each  system  in  the  line  of 
ethical  development,  and  in  such  criticism  it  is  still  harder  to 

put  aside  all  preconceived  opinions.  The  alternative  would  be 

to  omit  the  ethics  of  Christendom  and  the  problems  of  modern 
thought  altogether.  This  I  felt  would  mutilate  the  inquiry, 
and  I  have  accordingly  endeavoured  to  treat  these  subjects 
precisely  on  the  same  footing  and  in  the  same  spirit  as  others, 
that  is  to  say,  as  phases  of  development  to  be  critically  but  quite 
impartially  examined.  In  the  sketch  of  modern  philosophy, 
however,  I  have  briefly  set  forth  the  analysis  of  the  fundamental 
problems  which  expresses  my  own  views,  and  in  the  final  chapter 
I  have  drawn  some  broad  conclusions  from  the  general  trend 
of  ethical  development. 

My   obligations   to   other  writers   are,   I    hope,   adequately 
acknowledged   in   detail.     Dr.  Westermarck's  important  work 
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on  the  Orif/in  and  Growth  of  the  Moral  Ideas  would  have  been 

of  immense  value  to  me  had  it  appeared  a  little  earlier.     It  is 

particularly  satisfactory  to  me  to  find  that  so  far  as  we  cover 

the  same  field  my  results  generally  harmonize  with  his,  and 

this  notwithstanding  a  material  divergence  in  ethical  theory. 

On  almost  every  page  of  some  of  my  chapters  references  to  his 

volume   might   be    added  to    my   footnotes,   and    with    certain 

questions  raised  by  his  inquiry  I  have  dealt  in  an  appendix. 

I    have  to  thank  many  friends  for   advice    as  to    reading  on 

special    subjects.     Among  them    I    should    like    to    name    Mr. 

Hat'berg  Wright  of  the  London  Library,  Mr.   LI.  Griffith,  and 

the  late  Mr.  W.  T.  Arnold.     Prof.  VinogradorF  and  Dr.  Estlin 

Carpenter  have    most  kindly  read   large   portions   of  the  MS., 

and  suggested  many  valuable  criticisms,  though  of  course  neither 

of  them   is  to  be   held  responsible   for  anything  that  is  here 

printed.     Lastly,  I  have  to  thank  Dr.  Slaughter,  Secretary  of 

the  Sociological  Society,  and  Miss  M.  Harris,  for  undertaking 

the  heavy  and  responsible  task  of  verifying  the  references. 

L.  T.  HOBHOUSE. 
Wimbledon,  June  1906. 
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THE  SCOPE  AND  METHOD  OF  COMPARATIVE  ETHICS         .  1 
(1)  The  guidance  of  life  by  acknowledged  principles  is  peculiar 

to  humanity  ;  (2)  Yet  throughout  the  organic  world  action 
is  regulated — in  the  lowest  stages  by  hereditary  structure  ; 
(3)  As  such  it  takes  the  form  of  Reflex  Action,  or  of  Instinct. 
(4)  Among  the  higher  animals  instinctive  action  is  modified 
by  the   intelligent  use  of  experience.    (5)  In  man  instinct 
appears  as  hereditary  character,  the  operation  of  which  is 
largely  shaped  by  tradition.    (6)  Traditional  custom  arises 
from  the  interaction  of  personal  forces  ;  (7)  and  the  morality 
which  it  embodies  is  imperfect ;  (8)  but  must  from  the  tir>t 
correspond  roughly  with  the  essential  conditions  of  social 
life,  and  as  intelligence  grows    is  re-modelled    by   a  more 
distinct  conception    of  the   good.     (9)  The   history  of  the 
conception  of  the  good  is  the  proper  subject  of  Comparative 
Ethics.     Religious  and  social  developments  must  be  traced  so 
far  as  they  affect  this  conception  ;  (10)  and  without  writing 
a  history  of  conduct  we  must   distinguish  between  ideals 
and  \vork-a-day  rules  of  action.    (11)  Dilliculties  in  applying 
the  Comparative  Method  due  to  the  blending  of  similarity 
with  difference  in  ethical  conceptions.     (12;  Our  first  aim 
must   be  a  classification  of  ethical  types  which   we  must, 
next,  compare  with  different  stages  of  general  development  ; 
(13)  dealing  first  with  the  Standard  of  action  and  then  with 
the  Basis  we  may  finally  approach  the  question  whether 
there  is  or  is  not  a  discernible  line  of  Ethical  development. 

CHAPTER    II 

FORMS  OF  SOCIAL  ORGANIZATION   42 
(1)  Social  organization  if  never  wholly  lacking,  is  in  some  cases 

very  rudimentary  ;  (2)  as  among  the  Veddahs  (3)  and  the 
Yahgans.  (4)  Forms  of  Social  organization  may  be  classified 
in  accordance  with  the  principle  of  union  which  lies  at  their 
base.  In  early  societies  kinship  is  the  most  important 
principle  ;  (5)  The  development  of  the  clan  and  tribe  ; 

ix 
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(6)  resting  on  the  double  tie  of  kinship  through  desce
nt  and 

intermarriage ;  (7)  Character  of  the  Commune ;  (8)  The 

principle  of  authority  blending  the  right  of  the  stra
nger 

with  certain  ethical  conceptions ;  (9)  The  principle  of 

citizenship,  personal  rights  and  the  common  good  ;  (10)  ine 

city  state  and  its  limitations;  (IV  The  modern  state  and its  relation  to  Humanity. 

CHAPTER  III 

70 
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(1)  Civilized  justice  is  the  result  of  a  long  evolution ;  (S)  H 

primitive  societies  public  punishments  are  in  the  main  limited 
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(3)  while  private  wrongs  are  redressed  by  vengeance  leading 
to  the  blood  feud.  Vengeance  at  first  takes  the  form  oi 

retaliation,  (4)  which  gives  way  to  composition  ;  (5)  The 

blood  feud  (a)  ignores  wrongs  to  outsiders,  and  (6)  tends 

to  hold  the  whole  group  responsible  for  each  member ; 

(6)  and  as  a  consequence  tends  to  ignore  questions  of  moral 

responsibility  ;  (7)  The  growth  of  public  justice ;  (8)  The 
oath  and  the  ordeal;  (9)  The  substitution  of  justice  for 

vengeance,  (10)  accompanied  at  first  by  severity  in  inquir 

ing  into,  (11)  and  punishing  crime  ;  (12)  The  reform  of the  criminal  law. 

CHAPTER   IV 

MARRIAGE  AND  THE  POSITION  OF  WOMEN  •     134 

(1)  The  position  of  women  mainly  turns  on  the  conception  of 
marriage  ;  (2)  Types  of  marriage— monogamy,  polygamy, 
polyandry ;  (3)  The  question  of  group-marriage ;  (4)  The 
looser  forms  of  union  commoner  among  uncivilized  peoples  ; 
(5)  Restrictions  on  marriage,  complex  and  extensive  in  early 
society,  tend  to  be  simplified  and  reduced  in  the  civilized 
world  ;  (6)  They  are  to  be  explained  as  serving  certain 
social  and  ethical  functions  ;  (7)  The  stability  of  marriage 
varies  in  every  possible  degree.  Among  uncivilized  peoples 
the  looser  forms  on  the  whole  predominate  ;  (8)  Marriage 
by  capture,  purchase,  service  and  consent ;  (9)  All  the  fore 
going  variations  are  closely  connected  with  the  evolution  of 
the  family  as  an  ethical  union.  Stages  in  this  development. 
(10)  The  growth  of  father-right  and  the  consolidation  of  the 
family  are  not  favourable  to  the  position  of  women  ;  (11)  Yet 
it  is  a  mistake  to  imagine  a  golden  age  of  woman  under 
mother-right ;  (12)  The  position  of  women  in  early  society 
varies  from  many  causes,  but  on  the  whole  is  one  of  inferior 
rights. 
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ANALYSIS   OF   CONTENTS  xi 

PAGE 
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CHAPTER  VIII 
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(1)  Rights  of  property  not  uniformly  developed  in  early  society  ; 
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the  poor  and  helpless   varies  greatly  in  early  societies  ; 
(6)  Insistence  on  almsgiving  in  the  Oriental  civilizations  ; 
(7)  Provision  for  the  poor  in  Greece  and  Rome  ;  (8)  Mediaeval 
charity  and  modern  poor  la\vs. 

SUMMARY   364 
The  two  sides  of  development,  social  duty  and  personal  right 

at  times  appear  to  conflict,  but  in  their  full  development 
are  mutually  dependent.  Their  reconciliation  the  principle 
of  the  highest  social  organization. 
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MORALS  IN  EVOLUTION 

CHAPTER  I 

GENERAL   CHARACTERISTICS   OF   ETHICAL   EVOLUTION 

1.  THE  object  of  the  present  work  is  to  trace  the  evolution  of 
the  ethical  consciousness  as  displayed  in  the  habits  and  customs, 
rules  and  principles,  which  have  arisen  in  the  course  of  human 
history  for  the  regulation  of  human  conduct.  In  no  part  of  the 
world,  and  at  no  period  of  time,  do  we  find  the  behaviour  of 
men  left  to  unchartered  freedom.  Everywhere  human  life  is  in 
a  measure  organized  and  directed  by  customs,  laws,  beliefs,  ideals, 
which  shape  its  ends  and  guide  its  activities.  As  this  guidance 
of  life  by  rule  is  universal  in  human  society,  so  upon  the  whole 
it  is  peculiar  to  humanity.  There  is  no  reason  to  think  that  any 
animal  except  man  can  enunciate  or  apply  general  rules  of  con 
duct.  Nevertheless  there  is  not  wanting  something  that  we  can 
call  an  organization  of  life  in  the  animal  world.  How  much  of 
intelligence  underlies  the  social  life  of  the  higher  animals  is 
indeed  extremely  hard  to  determine.  In  the  aid  which  they  often 
render  to  one  another,  in  their  combined  hunting,  in  their  play, 
in  the  use  of  warning  cries,  and  the  employment  of  "  sentinels," 
which  is  so  frequent  among  birds  and  mammals,  it  would  appear 
at  first  sight,  that  a  considerable  measure  of  mutual  understand 
ing  is  implied,  that  we  find  at  least  an  analogue  to  human  custom, 
to  the  assignment  of  functions,  the  division  of  labour,  which 
mutual  reliance  renders  possible.  How  far  the  analogy  may  be 
pressed,  and  whether  terms  like  "  custom  "  and  "  mutual  under 
standing,"  drawn  from  human  experience,  are  rightly  applicable to  animal  societies,  are  questions  on  which  we  shall  touch  pre 
sently.  Let  us  observe  first  that  as  we  descend  the  animal  scale VOL.  I. 
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the  sphere  of  intelligent  activity  is  gradually  narrowed  down, 
and  yet  behaviour  is  still  regulated.  The  lowest  organisms  have 
their  definite  methods  of  action  under  given  conditions.  The 
Amceba  shrinks  into  itself  at  a  touch,  withdraws  the  pseudo- 
podium  that  is  roughly  handled,  or  makes  its  way  round  the  small 
object  which  will  serve  it  as  food.  Given  the  conditions,  it  acts 
in  the  way  best  suited  to  avoid  danger,  or  to  secure  nourishment. 
We  are  a  long  way  from  the  intelligent  regulation  of  conduct 
by  a  general  principle,  but  we  still  find  action  adapted  to  the 
requirements  of  organic  life. 

2.  Thus  in  the  lowest  grades  of  the  organic  world  behaviour 
is  already  regulated,  and  regulated  to  some  purpose.  It  will 
repay  us  to  consider  very  briefly  the  method  of  this  regulation,  and 
to  observe  how  it  changes  as  we  ascend  the  organic  scale.  In 
the  lowest  grades  of  life,  then,  whether  plant  or  animal,  we  find 
behaviour  pretty  rigidly  determined  by  the  structure  of  the 
organism  itself.  The  sensitive  plant  or  the  protozoon  does  not 
act  at  random,  but  it  is  so  constructed  that  when  stimulated  in 
a  particular  way  by  some  outer  object  it  responds  to  this 
stimulus  by  some  definite  motion.  In  this  way,  for  example, 

the  tentacles  of  the  Venus'  Flytrap  close  over  the  luckless 
insect  which  has  settled  upon  its  leaf,  a  touch  on  any  one  of 

the  spines  of  the  leaf  causing  the  two  halves  of  the  leaf-end  to 
fold  inward  as  on  a  hinge.  The  insect  is  thus  enclosed,  and 
certain  glands  upon  the  leaf  secrete  the  digestive  juice  to  aid 
in  its  assimilation.1  In  the  same  apparently  mechanical 
manner  the  tentacles  of  a  sea-anemone  close  over  a  small 

object  which  lodges  among  them.  Actions  of  this  kind,  which 
may  generically  be  called  reflexes,  for  the  most  part  serve  a 
function  which  we  can  readily  discover  and  assign  in  the  life  of 
the  organism ;  for  example,  in  the  instances  mentioned  they 
secure  its  food.  But  though  they  serve  this  purpose  it  is 
almost  certain  that  we  should  be  mistaken  in  regarding  them 
as  purposeful  or  intelligent  in  character.  Reflexes  of  this  type 

1  Lloyd  Morgan,  Animal  Intelligence,  p.  26.  Observe  that  innutritions 
objects,  such  as  particles  of  sand,  do  not  cause  a  regular  contraction  of  the 
tentacles,  though  their  impact  is  followed  by  a  secretion.  In  other  words, 
the  re-action  only  follows  in  its  completeness  in  cases  where  it  serves  a 
purpose. 



proceed  with  equal  certainty  and  regularity,   whether   in  the 
particular  case  they  happen  to  be  good  or  bad  for  the  organism. 
We  can  most  easily  understand  their  character  by  considering 
any  one  of  the  numerous  reflex  actions  which  we  ourselves 
perform.     If  a  small  foreign  object — a  speck  of  dust  or  a  crumb 
of  food — gets  into  our  windpipe,  we  cough ;  that  is  to  say,  a 
series  of  muscular  contractions  is  set  up  whereby  the  foreign 
body  is  expelled.     This  serves  a  purpose  which  is  very  useful 
to  us,  but  it  is  not  done  by  the  aid  of  our  intelligence.     It  is 
done  by  our  nerves  and  muscles  upon  their  own  account  without 
the  aid  of  our  will,  and  even,  as  we  know,  sometimes  against  our 
will.     Similarly,  if  an  object  comes  straight  at  our   eyes,  we 
blink,  and  we  do  so  even  though  we  know  we  are  not  going  to 
be  hit.     The  blink  normally  serves  the  purpose  of  protecting 
the  eyes,  but  the  number  of  people  who  can  refrain  from  blink 
ing  when  it  is  known  to  be  useless  is  comparatively  small.     We 
blink  on  any  given  occasion,  not  because  as  intelligent  persons 
we  wish  to  protect  our  eyes,  but  because  a  certain  structure  of 
nerves  and  muscles  exists  in  us,  which,  being  touched  as  it  were 
by  the  stimulus  of  something  coming  straight  at  the  eyes,  is 
brought  into   operation  automatically.     This  structure  is  ordi 
narily  useful  to  us.     Similarly,  it  was  useful  to  our  ancestors, 
and  the  biological  theory  is  that  it  has  grown  up  and  been 
perpetuated  in  us  because  from  generation  to  generation  it  has 
on  the  balance  been  found  useful.     Those  in  whom  it  failed  would 
be  likely  to  lose  their  sight,  and  with  their  sight  they  might  well 
lose  their  lives,  and  losing  their  lives  they  would  fail  to  leave  de 
scendants,  and  so  their  stock  would  become  blotted  out.  Conversely, 
the  same  conditions  would  favour  the  perpetuation  and  increase  of 
a  stock  in  which  the  structure  was  well  developed.     This  ex 
planation  may  be  applied  to  all  the  simplest  methods  of  adjust 
ing  responses  to  stimulus.     In  every  generation  those  individuals 
who  best  responded  to  the  circumstances  in  which  they  were 
placed  from  time  to  time  would  tend  to  survive  in  the  largest 
numbers.      The  physical  structure  best  suited  to   give  these 
responses  would  thus  be  perpetuated,  and  while  the  variations 
for  the  worse  would  be  eliminated  the  variations  for  the  better 
would  be  preserved.     In  this  way,  according  to  the  biological 
theory,  physical  structures  arise  which  fixedly  determine  the 
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most  suitable  kind  of  response  to  the  kind  of  stimuli  which 

most  frequently  affect  organisms  of  any  given  species.  Thus, 
without  the  exercise  of  any  intelligence  on  the  part  of  any 
individual  organism,  without  the  formation  of  the  idea  of  a 

purpose  at  any  single  point  in  the  whole  history,  certain  funda 
mental  purposes  are,  nevertheless,  served,  and  the  conditions 

which  secure  that  they  should  be  served  are  perpetuated.  Here, 
then,  we  have  a  form  of  the  regulation  of  behaviour  proceeding 

without  the  intervention  of  any  intelligent  agency.1 

3.  As  judged  from  the  point  of  view  of  its  efficiency  in 
preserving  the  race,  this  method  of  regulating  conduct  has 
many  defects.  It  is  excessively  rigid  and  excessively  narrow. 
If  a  given  contraction  must  follow  a  given  touch,  the  results 
may  upon  the  whole  be  good,  but  they  may  also  in  many  in 
stances  be  bad.  Poisonous  substances  may  be  swallowed  instead 
of  nutritious  food ;  dangerous  enemies  may  be  approached  as 

though  they  were  prey.  Observation  of  young  animals  reveals 
many  instances  of  this  want  of  adaptation,  and  many  of  the 
actions,  which  at  first  sight  so  wonderfully  dovetail  into  one 
another  as  to  suggest  a  marvellous  foresight  of  what  the  animal 
will  require,  turn  out  on  further  investigation  to  be  blind  re 

sponses  to  a  physical  stimulus  which  very  often  lead  to  fatal 

results.  One  instance  may  suffice  here : — The  larva  of  the 
Sitaris  beetle  provides  for  its  future  career  by  attaching  itself 
to  a  bee  which  finds  it  in  all  necessaries.  But  it  is  not  any 

knowledge  of  the  bee  and  what  the  bee  will  do  for  it  which 
impels  the  larva,  for  it  will  similarly  attach  itself  to  any  hairy 

object  which  may  come  near — for  example,  to  any  other  hairy 

insect ;  and  probably  a  large  number  perish  in  this  manner.2 
The  larva  is  so  constructed,  in  fact,  that  contact  with,  or 

proximity  to,  a  hairy  insect  sets  up  the  motions  requisite  for 
attaching  the  larva  to  that  insect.  In  a  sufficiently  large  pro 
portion  of  cases  the  insect  thus  clung  to  is  a  bee,  and  by  this 
means  this  particular  structure  enables  the  Sitaris  beetle  to 
perpetuate  itself.  But  it  can  easily  be  seen  that  action  will  be 

1  I.  e.   in  the  evolving   organisms   themselves.      Whether    the    whole 
"  plan "   of  evolution  implies  a   "  planning "  Mind  is  a  deeper  question 
which  I  do  not  raise  here.     I  touch  on  it  below ;  Part  II.  ch.  8. 

2  Cambridge,  Natural  History,  vi.  p.  272. 
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far  more  efficiently  regulated  if  the  inherited  structure  can  make 

some  allowance  for  the  difference  of  circumstances,  if  some  plas 
ticity,  some  capacity  for  modification  should  arise,  and  this  in 
point  of  fact  we  find  when  we  pass  from  the  mechanical  reflexes 

which  we  have  hitherto  considered  to  the  instincts  of  higher 
animals. 

Instinct  is  a  relatively  permanent  condition  of  an  animal, 

which  will  set  it  upon  a  train  of  actions,  and  in  carrying  out 
these  actions,  considerable  variations  may  be  possible  according 
to  the  particular  circumstances  in  which  the  animal  finds 
itself  placed.  Thus  in  the  springtime  it  is  the  instinct  of  birds 

to  pair,  to  build  nests,  to  tend  their  eggs  and  feed  their  young. 
There  is  no  doubt  at  all  on  a  survey  of  the  whole  evidence  that 
the  impulse  to  build  nests  and,  broadly  speaking,  the  method 
of  building  them  are  hereditary.  But  though  hereditary,  they 

are  also  modifiable.  The  method  of  nest-building  is  varied,  the 
materials  used  are  varied.  The  old  bird  builds  his  nest  better 

than  the  young  one,  showing  that  even  here  practice  makes 
perfect.  The  oriole,  which  usually  conceals  its  nests  from  snakes 

and  hawks,  builds  quite  openly  in  villages  where  these  enemies 
arc  not  to  be  feared.1  The  orchard  oriole  builds  a  shallow  nest 

on  stiff  branches,  but  on  the  slender  twigs  of  the  weeping 
willow  builds  deep,  so  that  the  young  are  not  thrown  out  by 
the  swaying  of  the  nest.  Even  in  the  feeding  of  the  young, 
cases  are  recorded  in  which  apparently  intelligent  adaptation  of 
the  ordinary  practice  through  some  special  circumstances  proves 
to  be  well  within  the  power  of  the  bird. 

As  opposed  to  reflex  actions,  and  as  opposed  to  the  popular 
idea  of  instinct,  the  facts  show  that,  particularly  as  we  ascend 
the  animal  scale,  instincts  are  not  perfect  at  birth,  but  are 

improved  by  practice.  They  are  not  rigid,  but  are  capable  of 
adaptation  to  varying  circumstances ;  they  are  not,  as  it  were, 
planned  out  by  the  inherited  nature  of  the  individual  in  all 

their  detail.  Yet  nevertheless  they  rest  upon  a  hereditary 
basis  which  has  grown  up  under  those  same  conditions  which 

we  have  already  seen  laying  down  and  fixing  the  structure 
which  determines  reflex  action.  It  is  important  here  to  observe 
closely  what  these  conditions  are.  We  must  bear  in  mind  that 

1  A.  R.  Wallace,  Natural  Selection,  p.  114,  etc. 
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it  is  not  the  survival  of  the  individual  which,  upon  the 
principles  laid  down  by  the  biologists,  will  determine  the  growth 
of  that  structure  upon  which  reflex  action  and  instinct  alike 
depend.  If  we  personify  Natural  Selection,  we  may  say  that 
what  it  has  in  view  is  not  the  individual  but  the  stock,  or  if  we 
avoid  personification  and  thereby  lengthen  our  statement,  we 
must  say  that  the  conditions  which  determine  the  growth  and 
perpetuation  of  a  given  structure  are  not  that  that  structure 
should  preserve  the  life  of  each  individual  in  which  it  exists, 
but  that  it  should  tend  to  preserve  the  breed  of  that  individual. 
In  the  main  these  two  objects  fall  into  one,  since  it  is  only  by 
having  its  own  life  preserved  for  a  certain  time  that  an  individual 
can  bring  young  ones  into  existence ;  but  where  they  diverge, 
the  young  should,  according  to  the  logic  of  the  argument,  get 
the  preference  from  natural  selection,  and  so,  in  point  of 
fact,  the  act  of  procreation  is  in  some  instances  fatal,  and 
throughout  the  animal  world  the  actions  necessary  for  repro 
duction  are  as  important  and  as  closely  determined  by  the 
structure  of  the  individual  as  the  actions  necessary  for  the 
maintenance  of  its  own  life.  But  on  this  point  a  very  important 
difference  emerges  as  we  ascend  the  animal  scale.  In  the  lower 
layers  of  organic  creation,  the  maintenance  of  the  stock  is 
principally  secured  by  the  vast  numbers,  running  up  even  to 
millions,  of  individuals  which  may  spring  from  a  single  individual 
in  the  course  of  one  season.  In  the  higher  ranks  of  animal  life 

the  birth-rate  rapidly  diminishes.  Each  individual  produces  a 
few,  or,  in  the  end,  a  single  young  one  annually,  or  perhaps  not 
even  annually,  and  makes  up  for  its  infertility  by  the  care 
which  it  devotes  to  the  rearing  of  its  more  limited  family. 
There  is  every  reason  to  regard  this  parental  affection,  which 
begins  in  such  elementary  methods  as  the  attachment  of  eggs 

to  a  suitable  object  and  proceeds  from  the  very  rough  nest- 
building  found  among  a  few  species  of  fish  and  among  the  lower 
birds  to  the  high  degree  of  parental  affection  shown  by  the 
most  intelligent  birds  and  mammals,  as  instinctive  in  character 
and  based  upon  hereditary  impulses.  The  cat  tends  its  young 
by  instinct  just  as  truly  as  it  hunts  mice  by  instinct,  and, 
broadly  speaking,  the  conditions  under  which  each  instinct  has 
arisen  are  the  same.  Each  fulfils  the  requirements  of  race 
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maintenance  and  enables  the  animal  to  leave  behind  it  progeny 
like  itself. 

Precisely  the  same  account  may  be  given  of  the  gregarious 

tendencies  -which  become  more  developed  and  more  useful  to 
the  species  as  we  ascend  the  animal  scale.  Not  only  the  social 
insects  whose  case  presents  peculiar  difficulties,  but  many  of  the 

higher  birds  and  mammals  live  in  societies  which  are  much  larger 
than  the  natural  family,  and  these  societies  are  in  a  rudimentary 

way  organized,  that  is  to  say,  the  members  help  one  another. 

They  play  together,  sometimes  they  hunt  together ;  in  a  large 
number  of  interesting  cases  they  employ  sentinels  who  warn 

them  of  danger  by  an  alarm  note.  "Ibex,  marmots  and  moun 
tain  sheep  whistle,  prairie  dogs  bark,  elephants  trumpet,  wild 

geese  and  swans  have  a  kind  of  bugle-call,  rabbits  stamp  on  the 
ground,  sheep  do  the  same,  and  wild  ducks,  as  the  writer  has 
noticed,  utter  a  very  low  caution  quack  to  signify  the  enemy  in 
sif-lit."  1  Here  ao-ain  there  is  no  reason  to  doubt  that  the  basis O  O 

of  behaviour  is  instinctive,  but  the  instinct  is  modified  as  life 

proceeds.  Strange  as  it  may  seem,  young  animals  have  no 

special  instinct  which  bids  them  follow  their  own  mothers. 

They  will  follow  any  large  animal  moving  as  their  mothers  do. 
They  do  not  even  know  by  instinct  how  to  suck.  A  young 
lamb,  for  instance,  will  take  whatever  comes  nearest  into  its 

mouth,  say,  a  tuft  of  wool  on  its  dam's  neck,  and  it  is  only  by 
degrees,  guided  perhaps  by  smell,  that  it  acquires  the  right 

method  of  feeding  itself.2 

4.  Thus,  though  the  basis  of  the  family  and  social  life  of  the 
hio-her  animals  is  laid  in  certain  tendencies  or  characteristics O 

inherited  from  their  forbears,  these  tendencies  do  not  set  down 

rigid  lines  of  behaviour  which  are  perfect  from  the  outset,  but 

rather  supply  a  kind  of  basis  upon  which  the  experience  of  the 
individual  itself  may  operate.  This  brings  us  accordingly  to  a 
new  factor  in  the  regulation  of  behaviour.  When  a  young  chick 
has  emerged  from  the  egg  it  will  peck  readily,  and  on  the  whole 
with  surprising  accuracy,  at  any  small  object  lying  on  the  ground 
that  catches  its  eye.  Some  of  the  things  that  it  pecks  at  it  will 

1  Cornish,  Animals  at  Work  and  I'ltty,  p-  48. 
2  Lloyd  Morgan,  Habit  and  Instinct,  pp.  114,  116. 
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swallow — yolk  of  egg,  for  example,  gratifies  its  cannibal  tastes, 
and  having  once  swallowed  a  bit  of  yolk  it  will  peck  at  another 
with  increased  avidity.     This  pecking  we  may  regard  as  a  reflex 
and  ascribe  to  an  inherited  mechanism  which  is  set  going  by  the 
stimulus  administered  to  the  eye  by  the  sight  of   the  object. 
But  if  instead  of  yolk  of  egg  the  chick  happens  to  peck  at  a 

piece   of  orange-peel,  or   at   a  certain   caterpillar   which   has 
apparently  an  unpleasant  taste,  it  will  check  itself  in  mid-career, 
or,  if  too  late  to  do  so,  will  swallow  the  object  with  gestures 
which  we  take  as  signs  of  disgust,  and  we  have  some  ground  for 

this  interpretation  because  after  a  very  few  experiences — some 
times  indeed  a  single  instance — the  chick  learns  to  avoid  objects 
of  that  kind ;  it  continues  to  peck  at  the  yolk,  but  rejects  the 
caterpillar.    Here,  then,  a  new  factor  has  intervened.    The  chick 

started  with  its  hereditary  mechanism  wound  up,  as  it  were,  for 
the  purpose  of  pecking  at  any  small  object  that  it  came  across, 
but  its  own  experience  has  an  effect  upon  this  mechanism.     It 
stops  its  working  in  relation  to  certain  objects  while  it  permits 
or  even  encourages  and  perfects  it  in  relation  to  others.    On  the 
strength  of  our  human  experience  we  attribute  to  the  chick 
pleasurable  and  painful  feelings.     We  assume  that  the  taste  of 
the  one  object  was  pleasant  and  that  of  the  other  disgusting. 
Whether  we  have  a  right  to  draw  this  inference  is  a  question 
which  need  not  be  argued  here.    Our  main  point  for  the  present 
is  that  experience  modifies  an  inherited  mode  of  reaction,  and  it 

will  be  convenient  to  call  this  experience  pleasurable  or  painful 
according  as  it  tends  to  encourage  and  perfect  the  reaction,  or  to 
discourage  and  finally  put  a  stop  to  it.     Clearly,  the  power  of 
thus  learning  by  experience  will  be  of  immense  advantage  to  a 
species  in  the  way  of  making  its  behaviour  more  plastic  and 
adapting  it  more  closely  to  the  requirements  of  its  life.     But  the 
utility  of  this  new  mode  of  regulating  conduct  will  depend  upon 

one  condition — the  feelings  of  the  animal  must  in  the  main 
correspond  with  the  actual  requirements  of  its  life.     If  all  the 
distasteful  food  were  nutritious  and  all  the  pleasant  food  poison, 
the  only  result  of  the  operation  of  experience  would  be  to  bring 
the  chick  to  a  premature  grave.     But  the  feeling  which  the 
chick   experiences   is   as   much   determined   by  the   inherited 
structure  of  its  brain  and  nerve  organism  as  was  the  original 
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tendency  to  peck.  This  inherited  structure  has  grown  up  under 

precisely  similar  conditions,  that  is  to  say,  it  must  upon  the 
balance  have  assisted  the  ancestors  of  the  chick  in  maintaining 

their  stock  and  not  tended  to  their  destruction.  What  has 

happened,  therefore,  is  that,  in  addition  to  a  mere  tendency  to  peck, 
the  chick  also  inherits  the  structure  which  enables  it  to  feel,  and 

to  feel  in  the  main  in  a  way  that  accords  with  the  requirements 

of  its  life.  The  feelings  of  the  individual,  then,  become  the 

means  by  which  within  certain  limits  the  behaviour  of  that 
individual  is  regulated,  and  thus  far  greater  plasticity  is  gained 
for  the  behaviour  itself.  The  animal  which  can  thus  learn  by 

experience  can  afford  to  make  its  mistakes,  and  the  more  so  as 
it  has  the  fostering  care  of  a  mother  to  protect  it  from  those 
mistakes  which  would  be  fatal. 

Thus  the  range  of  adaptation  has  increased.  In  place  of  the 

direct  response  coming  mechanically,  whether  well  or  ill  suited 

to  circumstances,  in  reply  to  some  direct  physical  stimulus  and 

persisting  without  variation  through  the  life  of  the  organism, 
there  is  room  for  a  variation  of  behaviour  according  to  the 

nature  of  the  object  with  which  the  animal  is  brought  into 

contact,  as  revealed  by  the  experience  of  previous  dealings  with 

similar  objects.  The  result  is  that  a  larger  class  of  objects  can 
be  dealt  with,  and  behaviour  can  be  adequately  adapted  to  the 

needs  of  the  organism  over  a  wider  field.  It  is  easy  to  see  how 

this  greater  adaptability,  arising  from  the  power  of  the  animal 
to  utilize  its  own  experiences,  will  work  in  with  that  plasticity 

of  adaptation  which  we  saw  in  the  higher  instincts.  Instinct 

is  always  pressing  the  animal  along  the  course  which  will  satisfy 
it.  If  it  can  learn  by  experience  what  things  satisfy  and  what 

things  do  not,  it  will  be  so  much  the  better  able  to  choose  that 
course. 

Now  the  kind  of  experience  thus  far  described  does  not  carry 

the  animal  beyond  the  direct  and  immediate  results  of  a  given 
reaction.  One  kind  of  act  gives  pleasure  and  another  pain,  and 

these  pleasures  and  pains  must,  it  would  seem,  be  feelings  of 

the  agent  itself;  and  though  the  act  is  suited  to  the  feeling  so 
as  to  secure  the  pleasure  or  avoid  the  pain,  we  cannot  yet  say 
that  the  animal  acts  with  the  intelligent  purpose  of  securing 

the  pleasurable  or  avoiding  the  painful  experience.  The  full 
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reasons  for  this  caution  need  not  be  given  here.  It  is  sufficient 
to  say  that  this  method  of  learning  by  experience  retains  many 
of  the  features  of  a  mechanical  process,  and  where  an  animal 
can  learn  so  much  and  no  more,  we  are  to  regard  its  behaviour 
rather  as  determined  by  the  results  of  its  past  experience 
operating  upon  its  brain  structure  than  by  an  intelligent  appre 
hension  of  the  future  experiences  which  its  action  will  secure 
for  it.  We  shall  best  regard  acts  of  this  kind  as  still  within  the 
region  of  impulse,  and  as  only  one  step  upon  the  way  to 

behaviour  regulated  by  an  idea  of  what  is  to  happen  in  "the 
future,  and  by  desire  or  aversion  for  that  happening.  But  we 
should  remark  that,  still  within  the  animal  world,  the  capacity 
for  learning  by  experience  reaches  a  higher  level.  The  dog, 
for  example,  which  is  scolded  or  beaten,  let  us  say,  for  lying 
with  its  dirty  paws  upon  a  sofa,  learns  to  avoid  that  sofa  in  the 
presence  of  its  master  for  the  future.  But,  in  so  doing,  the  dog 
will  show  a  somewhat  higher  grade  of  intelligence  than  we  find 
in  the  chick,  for,  as  we  know  only  too  well,  it  will,  if  possessed 
of  an  ordinary  measure  of  canine  obstinacy,  avail  itself  of  the 
sofa  if  nobody  is  looking  on,  and  make  a  hurried  descent  if  it 
hears  somebody  coming.  There  is  in  this  an  element  of  intelli 
gence  which,  when  all  the  evidence  is  put  together,  appears  to 
carry  us  beyond  that  simple  modification  of  an  inherited  method 
of  action  which  we  find  in  the  case  of  the  chick.  The  dog  does 
not  simply  avoid  the  sofa,  he  does  not  merely  and  stupidly 
associate  a  sofa  with  the  beating,  he  continues  to  like  the  sofa 
and  to  get  what  he  can  out  of  it ;  he  knows  that  it  is  some 
particular  person  who  will  punish  him,  and  he  may  even  dis 
regard  the  presence  of  those  members  of  the  household  whom 
experience  has  shown  him  to  be  less  strict.  In  a  word,  his 
action  has  all  the  appearance  of  being  intelligently  adapted  to 
obtaining  one  result  and  avoiding  another.  He  seems  to  project 
himself  into  the  future  by  however  short  a  distance,  and  to 
know  what  will  happen  to  him  under  certain  conditions;  and 
thus,  as  the  result  which  he  achieves  appears  to  be  the  deter 
mining  factor  in  his  action,  we  may  admit  that  action  to  be 
definitely  purposive.  He  not  merely  learns  to  prefer  what  is 
pleasurable  in  itself,  and  avoid  what  is  painful  in  itself,  but  to 
do  things  which  experience  shows  would  have  pleasurable 
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results  in  the  future,  and  avoid  things  which  have  painful 

results.  We  may  say  that  he  desires  the  one  and  has  aversion 

for  the  other,  and  though  it  would  not  be  strictly  accurate  to 

say  that  he  desires  pleasure,  it  is  true  to  say  that  he  desires 

what  is  pleasant  and  has  an  aversion  for  what  is  painful,  and  in 

this  sense  pleasurable  and  painful  feelings  are  still  the  guides, 

or  indirectly  the  guides,  of  his  action. 

But  the  dog's  behaviour  is  not  determined  by  his  own  feel 

ings  alone.  The  same  intelligence  which  enables  him  to  make 

this  "modest  forecast  of  the  future,  also  endows  him  with 

the  power  to  recognize  the  individuals  about  him.  Ho 
knows  his  master  and  his  mistress ;  he  distinguishes  friends  and 

enemies,  human  or  animal,  and,  as  we  know,  he  is  ready  to  fly 

to  the  assistance  of  the  one  or  to  the  destruction  of  the  other. 

He  has  every  appearance  of  entering  into  the  moods,  as  far 

as  he  can  appreciate  them,  of  those  around  him,  and  if  we 

are  sometimes  inclined  to  an  uncritical  over-estimate  of  the 

dog's  understanding,  still  a  fair  consideration  of  the  whole  of 
the  facts  leaves  no  reason  to  doubt  that  substantially  we  are 

correct  in  attributing  to  him  knowledge  of  other  individuals, 

and  interest  in  what  they  do  or  suffer. 

It  is  by  no  accident  that  the  evidence  of  attachment  and 
affection  to  other  individuals  and  of  attention  to  the  mate  arid 

the  young  in  its  higher  developments,  belongs  almost  exclusively 

to  animals  of  the  grade  at  which  this  higher  form  of  intelligence 

begins  to  appear.  Though  the  love  for  the  young  and  the 
attachment  to  comrades  have  instinct  for  their  basis,  yet,  as  we 

have  already  seen,  that  instinct  is  highly  plastic  in  its  methods 

of  effecting  its  ends,  and  in  that  plasticity  evidences  of  intelli 

gence  frequently  appear.  Thus  we  shall  not  go  wrong  in 

attributing  to  the  higher  animals  in  their  simple  social  life,  not 

only  the  elementary  feelings,  the  loves  and  hates,  sympathies 

and  jealousies  which  underlie  all  forms  of  society,  but  also  in  a 

rudimentary  stage  the  intelligence  which  enables  those  feelings 

to  direct  the  operations  of  the  animal  so  as  best  to  gratify 
them. 

5.  Thus,  when  we  come  to  human  society  we  find  the  basis 

for  a  social  organization  of  life  already  laid  in  the  animal  nature 
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of  man.  Like  others  of  the  higher  animals,  man  is  a  gregarious 
beast.  His  interests  lie  in  his  relations  to  his  fellows,  in  his 

love  for  wife  and  children,  in  his  companionship,  possibly  in  his 

rivalry  and  striving  with  his  fellow-men.  His  loves  and  hates, 
his  joys  and  sorrows,  his  pride,  his  wrath,  his  gentleness,  his 

boldness,  his  timidity — all  these  permanent  qualities,  which  run 
through  humanity  and  vary  only  in  degree,  belong  to  his  in 
herited  structure.  Broadly  speaking,  they  are  of  the  nature  of 
instincts,  but  instincts  which  have  become  highly  plastic  in 
their  mode  of  operation,  and  which  need  the  stimulus  of 
experience  to  call  them  forth  and  give  them  definite  shape. 

The  mechanical  methods  of  reaction  which  are  so  prominent 
low  down  in  the  animal  scale  fill  quite  a  minor  place  in  human 

life.  The  ordinary  operations  of  the  body,  indeed,  go  upon  their 
way  mechanically  enough.  In  walking  or  in  running,  in  saving 
ourselves  from  a  fall,  in  coughing,  sneezing  or  swallowing,  we 

re-act  as  mechanically  as  do  the  lower  animals ;  but  in  the  dis 
tinctly  human  modes  of  behaviour,  the  place  taken  by  the 
inherited  structure  is  very  different.  Hunger  and  thirst  no 
doubt  are  of  the  nature  of  instincts,  but  the  methods  of  satis 

fying  hunger  and  thirst  are  acquired  by  experience  or  by 
teaching.  Love  and  the  whole  family  life  have  an  instinctive 

basis,  that  is  to  say,  they  rest  upon  tendencies  inherited  with 
the  brain  and  nerve  structure ;  but  everything  that  has  to  do 
with  the  satisfaction  of  these  impulses  is  determined  by  the 
experience  of  the  individual,  the  laws  and  customs  of  the  society 
in  which  he  lives,  the  woman  whom  he  meets,  the  accidents  of 

their  intercourse,  and  so  forth.  Instinct,  already  plastic  and 
modifiable  in  the  higher  animals,  becomes  in  man  a  basis  of 
character  which  determines  how  he  will  take  his  experience,  but 
without  experience  is  a  mere  blank  form  upon  which  nothing  is 

yet  written. 
For  example,  it  is  an  ingrained  tendency  of  average  human 

nature  to  be  moved  by  the  opinion  of  our  neighbours.  This 
is  a  powerful  motive  in  conduct,  but  the  kind  of  conduct  to 
which  it  will  incite  clearly  depends  on  the  kind  of  thing  that 
our  neighbours  approve.  In  some  parts  of  the  world  ambition 
for  renown  will  prompt  a  man  to  lie  in  wait  for  a  woman  or 
child  in  order  to  add  a  fresh  skull  to  his  collection.  In  other 
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parts  he  may  be  urged  by  similar  motives  to  pursue  a  science 

or  paint  a  picture.     In  all  these  cases  the  same  hereditary  or 

instinctive  element  is  at  work,  that  quality  of  character  which 

makes  a  man  respond  sensitively  to  the  feelings  which  others 

manifest  towards  him.     But  the  kind  of  conduct   which  this  • 

\  \  sensitiveness  may  dictate  depends  wholly  on  the  social  environ- 

'jment  in  which  the  man  finds  himself.     Similarly  it  is,  as  the  ' 

ordinary  phrase  quite  justly  puts  it,  "in  human  nature"   to 
stand  up  for  one's  rights.     A  man  will  strive,  that  is,  to  secure 
that  which  he  has  counted  on  as  his  due.     But  as  to  what  he 

counts  upon,  as  to  the  actual  treatment  which  he  expects  under 

given  circumstances,  his  views  are  determined  by  the  "  custom 
of  the  country,"  by  what  he  sees  others  insisting  on  and  obtain 

ing,  by  what  has  been  promised  him,  and  so  forth.     Even  such 

an  emotion  as  sexual  jealousy,  which  seems  deeply  rooted  in  the 

animal  nature,  is  largely  limited  in  its  exercise  and  determined 

in  the  form  it  takes  by  custom.     A  hospitable  savage,  who  will 

lend  his  wife  to  a  guest,  would  kill  her  for  acting  in  the  same 

way  on  her  own  motion.     In  the  one  case  he  exercises  his  rights 

of  proprietorship ;  in  the  other,  she  transgresses  them.    It  is  the 

maintenance  of  a  claim  which  jealousy  concerns  itself  with,  and 

the  standard  determining  the  claim  is  the  custom  of  the  country. 

In  human  society,  then,  the  conditions  regulating  conduct  are 

from  the  first  greatly  modified.     Instinct,  becoming  vague  and 

more  general,  has  evolved  into  "character,"  while  intelligence 
finds  itself  confronted  with  customs,  to  which  itvhas  to  accom 

modate  conduct.     But  how  does  custom  arise  ?     Let  us  first 

consider  what  custom  is.     It  is  not  merely  a  habit  of  action ; 

but  it  implies  also  a  judgment  upon  action,  and  a  judgment 

stated  in  general  and  impersonal  terms.     It  would  seem  to 

imply  a  bystander  or  third  party.     If  A  hits  B,  B  probably  hits 

back.     It  is  his  "habit"  so  to   do.      But  if  C,  looking   on, 

pronounces  that  it  was  or  was  not  a  fair  blow,  he  will  probably 

appeal  to  the  "  custom  "  of  the  country— the  traditional  rules  of 

fighting,  for  instance,— as  the  ground  of  his  judgment.    That  is, 

he  will  lay  down  a  rule  which  is  general  in  the  sense  that  it 

would  apply  to  other  individuals  under  similar  conditions,  and 

by  it  he  will,  as  an  impartial  third  person,  appraise  the  conduct 

of  the  contending  parties.     The  formation  of  such  rules,  resting 
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as  it  does  on  the  power  of  framing  and  applying  general  concep 
tions,  is  the  prime  differentia  of  human  morality  from  animal  be 

haviour.1  The  fact  that  they  arise  and  are  handed  on  from  genera 
tion  to  generation  makes  social  tradition  at  once  the  dominating 
factor  in  the  regulation  of  human  conduct.  Without  such  rules 
we  can  scarcely  conceive  society  to  exist,  since  it  is  only  through 
the  general  conformity  to  custom  that  men  can  understand  each 
other,  that  each  can  know  how  the  other  will  act  under  given 
circumstances,  and  without  this  amount  of  understanding  the 
reciprocity,  which  is  the  vital  principle  of  society,  disappears. 

6.  How  custom  grows  and  how  it  is  related  to  individual 
character  may  in  a  general  way  be  understood  by  considering 
how  the  process  goes  on  amongst  ourselves.  Consider  for  a 
moment  the  judgments  that  we  pass  on  our  neighbours  or  on 
public  men,  and  see  how  they  are  formed  and  how  they  operate. 
Many,  indeed  it  is  to  be  feared  by  far  the  larger  portion,  are 
made  parrot  fashion  by  the  application  of  the  first  rough  and 
ready  rule,  the  simplest  and  shortest  formula  that  leaps  to  our 
lips.  We  approve  and  condemn — generally  condemn — in  the 
patter  of  the  tram-car  or  the  railway  carriage,  fitting  on  modes 
of  judgment  that  are  flying  about  from  mouth  to  mouth  and 
scarcely  obtain  a  lodgment  in  the  brain.  In  these  cases  we  are 
at  best  accepting  and  passing  on  what  we  find  ready  made  for 
us  by  society.  But  how  did  it  come  to  be  made,  since  society 
is  after  all  ourselves  and  those,  not  so  greatly  differing  from  us, 
who  went  before  ?  This  points  us  to  a  deeper,  more  original 
source  of  the  moral  judgment,  and  this,  in  fact,  we  find  in  our 
selves  in  that  smaller  number  of  cases  in  which  the  subject  of 

1  It  implies  all  the  growth  that  is  involved  in  the  formation  of  general 
rules  of  conduct  as  opposed  to  memories  or  anticipation  of  particular  events, 
and  on  the  moral  side  is  the  growth  of  will  as  opposed  to  desire,  and  the 
formation  of  objects  of  permanent  interest — relatively  stable  sources  of 
happiness — as  opposed  to  objects  of  temporary  pleasure.  By  desire  we  are 
to  understand  impulse  informed  by  the  anticipation  of  an  event.  By  will, 
a  reaction  of  character  to  ends  in  which  a  relatively  stable  and  permanent 
satisfaction  is  found.  Its  authority  over  desire  we  call  self-control,  but  it 
is  rather  control  by  the  self  as  a  whole  of  one  or  other  of  the  impulses 
which  conflict  with  its  permanent  tendency.  It  is  only  when  this  relatively 
stable  and  balanced  adoption  of  permanent  ends  or  abiding  principles  is 
psychologically  possible  that  the  inculcation  of  general  rules  could  have 
any  meaning. 
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discussion  stirs  some  impulse  within  us,  touches  some  spring  of 
our  own  nature,  moves  some  hidden  sympathy  or  antipathy  that 

dissipates  the  patter  of  the  street  and  speaks  out  for  itself. 
Whenever  this  happens  we  ourselves  originate  a  moral  judgment, 
and  we  do  not  need  to  be  told  that  this  judgment  has  its  imme 
diate  source  in  some  feature  of  our  own  character,  our  sense  of 

justice,  our  love  of  our  country,  our  hatred  of  meanness  or 

cruelty,  or  whatever  it  may  be.  According  as  one  or  another  of 
these  elements  is  strong  in  us,  so  do  we  become,  as  it  were, 

centres  from  which  judgments  of  one  kind  or  another  radiate, 

from  which  they  pass  forth  to  fill  the  atmosphere  of  opinion,  and 

take  their  place  among  the  influences  that  mould  the  judgments 

of  other  men.  For  no  sooner  has  the  judgment  escaped  us — a 

winged  word  from  our  own  lips — than  it  impinges  on  the  judg 

ment  similarly  flying  forth  to  do  its  work  from  our  next-door 

neighbour,  and  if  the  subject  is  an  exciting  one  the  air  is  soon 

full  of  the  winged  forces  clashing,  deflecting  or  reinforcing  one 

another  as  the  case  may  be,  and  generally  settling  down  towards 

some  preponderating  opinion  which  is  society's  judgment  on  the 
case.  But  in  the  course  of  the  conflict  many  of  the  original 

judgments  are  modified.  Discussion,  further  consideration,  above 

all  the  mere  influence  of  our  neighbour's  opinion  re-acts  on  each 
of  us,  with  a  stress,  that  is  proportioned  to  various  mental  and 

moral  characteristics  of  our  own,  our  clearness  of  vision,  our 

firmness  or,  perhaps,  obstinacy  of  character,  our  self-confidence, 
and  so  forth.  Thus,  the  controversy  will  tend  to  leave  its  mark, 

small  or  great,  on  those  who  took  part  in  it.  It  will  tend  to 

modify  their  modes  of  judgment,  confirming  one,  perhaps,  in  his 

former  ways,  shaking  the  confidence  of  another,  opening  the 

eyes  of  a  third.  Similarly,  it  will  tend  to  set  a  precedent  for 

future  judgments.  It  will  affect  what  men  say  and  think  on 

the  next  question  that  turns  up.  It  adds  its  weight,  of  one  grain 

it  may  be,  to  some  force  that  is  turning  the  scale  of  opinion  and 

preparing  society  for  some  new  departure.  In  any  case,  we 

have  here  in  miniature  at  work  every  day  before  our  eyes  the 

essential  process  by  which  moral  judgments  arise  and  grow. 

Here  we  have  the  individual  with  his  spontaneous  utterance 

springing  from  his  own  character,  guided  by  what  lights  he  has. 

Here  again  we  have  the  clash  of  judgments  so  delivered,  the 
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war  of  ideas,  the  resultant  opinion  of  society,  the  consequent 

re-modelling  of  their  first  judgment  in  individuals,  the  growth 
in  society  of  a  certain  way  of  looking  at  things,  in  short,  of  a 
tradition.  Individual  impulse  and  social  tradition  are  thus  the 

two  poles  between  which  we  move. 
Deep  as  are  the  contrasts  between  modern  society  and  primitive 

life,  we  have  no  reason  to  doubt  that  there  too  the  same  forces  were 

at  work.  The  process  would  be  far  slower,  thought  infinitely 
less  mobile,  and  custom  once  formed  far  more  set  and  crystallized. 
But  the  prime  factors  are  the  same.  There  is  always  the 
character  of  each  individual  as  it  has  grown  up  under  the  con 
ditions  of  heredity,  with  its  sympathies  and  antipathies,  its 
impulses  social  and  selfish,  its  susceptibilities  and  feelings  in 
which  the  relations  of  human  being  to  human  being  play  so 
prominent  a  part,  uttering  itself  in  judgments  which  praise  or 
condemn  conduct,  forming  conceptions  of  good  and  bad,  right 
and  wrong,  as  things  jump  with  its  feelings  or  displease  them. 
There  is  always  the  influence  of  the  society  in  which  each  man 
is  born,  the  interaction  between  mind  and  mind  and  the  shaping 
of  individual  opinions  into  a  social  standard,  the  modelling  of 
each  new  generation  by  the  heavy  hand  of  the  past. 

7.  That  the  moral  standard  of  man  is  based  on  the  character 

of  man,  though  it  sounds  like  a  truism,  is  a  principle  which  has 
been  but  little  understood  in  modern  ethics.  It  has  generally 
been  assumed  that  the  alternative  lay  between  resolving  the 

moral  code  into  something  essentially  non-moral,  e.g.  self-interest, 
or  admitting  an  authoritative  mode  of  judgment,  intuitive  or 
rational,  the  deliverance  of  which  could  admit  of  no  further 

analysis.  Even  the  admission  that  morality  has  an  instinctive 
basis  might  seem  to  remove  it  from  criticism,  in  view  of  the 
common  conception  of  instinct  as  universal,  infallible,  and  essenti 

ally  non-rational.  A  juster  conception  of  instinct  as  something 
which  throughout  the  animal  world  is  found  to  vary  greatly  in 
individuals,  to  be  quite  fallible,  often  imperfect  and  capable  from 
an  early  stage  of  employing  elementary  reasoning  in  its  service, 
enables  us  to  see  the  genesis  of  morality  in  a  different  light.  The 
instinctive  element  in  human  morality  is  by  no  means  an  un 

failing  power  implanted  by  nature  in  all  men  to  distinguish 
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right  from  wrong.     It  is  a  name  for  human  character  as  it  grows  - 
up  under  the  conditions  of  heredity,  and  it  is  from  this  character, 
with  all  the  faults  and  foibles  along  with  the  virtues  thereof  that 
the  moral  judgment  issues.     Human  morality  is  as  blind  and 
imperfect  as  man  himself. 

With  some  writers  the  view  has  found  favour  that  sympathy  1 

is  the  basis  of  morality  and  of  society.  There  is  an  element  of  ' 
truth  in  this,  but  it  is  too  simple  a  statement.  First,  it  is  not 
sympathy  alone  that  draws  men  together.  Men  have  need  of 
each  other,  physical  need,  and  also  a  moral  need  for  which 
sympathy  is  too  simple  an  expression.  Men  may  bo  drawn 
together  by  hate,  by  the  passions  of  pride,  by  the  love  of  com 

petition — by  a  thousand  motives  which  are  far  from  being  purely 
sympathetic  or  wholly  good.  Even  love  and  affection,  though  at 

their  best  they  imply  sympathy,  are  not  as  such  the  same  thing — 
otherwise  passionate  love  would  not  so  often  be  selfish.  Secondly, 
if  we  take  the  actual  as  opposed  to  the  ideal  codes  of  mankind 
pure  sympathy  is  certainly  not  their  sole  basis.  It  is  a  factor  in 
them.  They  enjoin  mutual  support,  mutual  forbearance,  they 

express  in  some  degree  the  desire  of  the  impartial  on-looker  to 
side  with  the  man  who  is  wronged.  Yet  in  average  morality 

there  is  a  very  strong  dose  of  the  opposite  quality.  The  work-a-day 
rules  of  conduct  belong  to  the  morals  of  strife,  of  actual  warfare 
it  may  be,  or  it  may  be  of  peaceful  but  not  less  deadly  competition. 
In  the  mere  apportionment  of  praise  and  blame  the  blame  is  apt 
to  be  by  far  the  more  interesting  part  of  the  matter  and  the 
exercise  of  censorship  has  made  the  very  name  of  moralist  one 
to  flee  from.  The  rude  mind  thoroughly  enjoyed  the  time  when 

"  the  villain  had  his  flogging  at  the  gangway  and  we  cheered." 
To  the  more  cultivated  a  moral  flagellation  is  no  less  acceptable. 
It  is  only  the  highest  ethical  thought  which  rises  above  the  cate 

gories  of  praise  and  blame  to  the  clear-eyed  vision  of  humanity 

wherein  to  "judge  "  men  means  merely  to  learn  how  to  deal  with  | 
them  so  that  they  may  serve  and  not  mar  the  common  good. 

Let  us,  then,  understand  that  human  morality  from  the  first 
rests  on  the  antagonisms  as  well  as  the  sympathies,  the  corrup 
tions  and  foibles  as  well  as  the  excellences  of  human  nature.  It 
does  not  follow  that  it  is  a  form  of  selfishness  based  on  the 

desire  for  reciprocal  benefits.     Such  a  genesis  would  be  out  of 
VOL.  i.  o 
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keeping  not  only  with  the  content  of  morality  itself,  but' with  all 
that  we  know  of  the  origin  of  instinct.  Reciprocity  undoubtedly 

has  a  weighty  influence  in  the  shaping  of  conduct.  It  tends  to 

set  the  average  standard.  A  upon  the  whole  will  be  content  to 
do  for  B  what  B  has  done  for  him,  and  moreover  C  will  expect  as 
much  of  A.  If  he  does  less  he  is  mean,  if  more  he  is  generous. 

In  the  absence  of  selfish  motives,  again,  the  standard  is  apt  to 
run  down.  Men  do  not  become  dead  to  obligation,  but  they 

interpret  it  laxly,  and  in  the  absence  of  criticism  give  all  the 

doubtful  points  in  their  own  favour.  Where  there  is  no  compul- 

I  sion  to  give  anything,  the  donor  of  a  penny  may  swear  that  he 
has  done  more  than  was  required  of  him.  Hence  (incidentally) 

the  importance  in  many  matters  of  public  ethics  of  substituting 

legal  obligation  for  the  good-will  of  individuals.  The  best  men 

do  their  duty  already  of  their  own  motion.  True — but  make 

what  they  do  the  law.  The  result  is  to  raise  the  whole  stan 

dard.  The  worst  are  worked  up  to  it,  the  best  find  still  better 

things  to  do.  All  this  may  prove  that  selfish  considerations 

sway  mankind,  but  of  the  doctrine  of  self-interest  as  the  primary 

and  only  genuine  human  motive,  it  is  sufficient  to  say  that  it 
bears  no  relation  to  the  facts  of  human  nature,  and  implies  an 

incorrect  view  of  the  origin  of  instinct. 

8.  Instinct  we  saw  arose  under  the  conditions  of  animal  life, 
and  is  therefore  bound  in  the  main  to  subserve  and  not  to  hinder 

the  needs  of  the  living  animal.  There  is  an  analogous  condition 

limiting,  and  indirectly  shaping,  the  moral  judgment,  for  if  the 

{  standard  of  conduct  were  so  perversely  formed  as  to  favour 
i  actions  tending  to  the  dissolution  of  the  social  bond,  it  would  in 
the  end  be  self-destructive.  The  society  which  should  habitu 

ally  favour  such  conduct  would  perish  by  its  inherent  vices,  and 

thus,  as  Plato  urges,  the  saying  that  there  must  be  honour  even 

among  thieves  expresses  a  very  important  truth.  But  the  limit 

thus  imposed  is  a  very  elastic  one,  and  this  factor  by  no  means 
works  so  uniformly  for  good  as  might  be  supposed.  To  begin 

with,  society's  shoulders  are  broad,  and  they  can  bear  many  a 
burden  imposed  by  human  perversity  without  breaking  down. 

Many  injurious  customs  may  arise  and  flourish  as  long  as  they 

.'  do  not  touch  the  social  life  in  a  vital  spot.  Secondly,  the  prin- 
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ciple  cuts  both  ways,  as  the  example  of  the  thieves  itself  suggests. 
If  the  thieves  become  too  honourable  they  would  give  up  thieving 
and  their  particular  form  of  society  would  break  down.     This 
same  consideration  holds  of  all  class  morality.     The  members  of 
a  privileged  class  must,  if  they  are  to  remain  a  privileged  class, 
carefully  resist  the  encroachment  of  wider  conceptions  of  the 
public  good.     They  must  combat  such  conceptions  not  only  in 
principle  but  in  their  detailed  application.     They  must  extirpate 
any  mode  of  thought  which  they  find  rising  among  their  mem 
bers  in  which  a  dangerous  implication  may  be  detected.     Or 
failing  to  extirpate  it  they  must  employ  some  of  those  methods 
of  interpretation  which  long  experience  has  proved  useful  in 
drawing  the  sting  out  of  higher  ethical  truth.     The  study  of 
these  methods,  however,  is  not  our  immediate  purpose.     All  we 
have  to  remark  is  that  while  the  requirements  of  the  social 
union  are  an  underlying  condition  limiting  the  movement  of 
the  ethical  consciousness,  these  requirements  themselves  vary 
according  to  the  nature  of  each  society,  and  while  there  are  some 
changes  which  would  destroy  society  altogether — as  e.g.  if  a 
doctrine  of  universal  celibacy  were  to  prevail — there  are  others 
which  would   merely  destroy  the  existing  form  of  society  by 
transmuting  it  into  something  different,  perhaps  worse,  perhaps 
better.      Historically   both   the   fundamental   requirements   of 
the   social   order   and   the   more  occasional  requirements  of  a 
given  stage  in  social  evolution  have  deeply  influenced  ethical 
growth.     But  the  influence  is  for  the  most  part  unconscious. 
Men  feel  in  that  dim  fashion  which  is  popularly  called  instinctive 
that  a  given  change  is  pregnant  with  consequences  that  would 
deeply  affect  the  social  order,  and  without  thinking  the  matter 
out,  they  are  prejudiced  for  or  against  the  change,  according  as 
they  are  dissatisfied  or  contented  with  things  as  they  are.     The 
bearings  of  any  new  judgment  on  the?  general  framework  of 
social  life  must  therefore  be  set  down  as  a  most  important  factor 
in  determining  its  acceptance  or  rejection,  though  the  working 
of  this  factor  may  be  obscure  and  indirect,  and  may  indeed  be 
fully  accomplished  without  the  deliberate  agency  of  any  single 
individual  who  has  thought  the  whole  matter  out. 

But,  in  fact,  as  human  intelligence  expands,  these  underlying 
conditions  of  ethical  movement  are  no  longer  left  to  work  out 
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their  effects  slowly  and  indirectly  in  the  sphere  of  the  uncon 
scious.  On  the  contrary,  the  requirements  of  social  welfare  are 
deliberately  taken  into  account  in  dealing  with  new  questions, 
and  even  established  customs  and  traditions  are  criticized  in  the 

light  of  experience.  Here  emerge  some  of  the  broad  differences 
between  primitive  and  more  advanced  societies. 

To  Primitive  Man  custom,  as  such,  is  sacred.     It  is  true  that 
;  it  often  has  some  theory  to  back  it.     It  may  be  that  it  was  a 
rule  received  from  the  heroes  of  old,  or  brought  down  graven  on 
stone  from  Sinai,  that  its  violation  would,  as  the  Australians 
hold,  produce  a  variety  of  bodily  ailments,  or,  as  the  ancient 
Babylonians  held,  expose  the  offender  to  the  malevolence  of 
witch  or  demon.   But,  in  reality,  the  customary  is  sacred  because 
it  is  customary,  and  Sophocles  is  nearer  the  true  feeling  of  the 
ordinary  mind  when  he  makes  Antigone  declare  that  the  moral 

law  is  sacred,  "  because  it  is  not  of  to-day  or  yesterday,  but  lives 
for  ever,  and  none  knows  whence  it  sprang."     To  the  primitive 
mind — and  in  all  of  us  there  is  a  good  deal  of  the  primitive — it 
is  only  the  mysterious  that  is  impressive,  and  custom  would 
lose  half  its  force  if  its  origin  and  meaning  could  be  rationally 
explained  and  logically  justified.     But  thought  does  not  remain 
permanently  at  this  level.     As  we  follow  the  ethical  movement 
in  its  advance,  we  shall  find  more  and  more  that  the  interest 
shifts  from  the  tradition  which  men  follow  half  mechanically  to 

the  deliberate  attempt  to  re-organize  conduct  on  the  basis  of 
some  distinct  theory  of  life.     A  religious  movement,  a  new  con 

ception  of  God  or  the  future  life,  a  philosophical  theory  of  man's 
place  in  nature,  a  fresh  analysis  of  human  society,  shifts  the 
basis  and  so  affects  the  standard  of  conduct.     At  the  same  time 

the  converse  truth  must  never  be  lost  sight  of.     The  existing 
structure  of  society,  the  character  of  physical  environment,  and 
the  views  current  in  his  surroundings  of  the  duties  of   man, 
insensibly   affect   the   thought   of  the    profoundest   and   most 
original  prophet  or  thinker.     Nowhere  is  the  feat  of  escaping 
from  one's  own  shadow  harder  than  in  the  world  of  ethical  and 
religious  thought.     Thus  in  ethics  custom  and   theory  are  in 
constant  and  close  interaction,  and  our  subject,  the  comparative 
study  of  ethics,  must  embrace  them  both.     It  would  include, 

were  it  within  one  man's  power  to  treat  it  exhaustively,  at  the 
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one  extreme  the  quasi-instinctive  judgment  based  on  the  un 

thinking  acceptance  of  tradition,  on  the  other  the  profoundest 

theory  of  the  thinker  seeking  a  rational  basis  of  conduct  and  an 

intelligible  formula  to  express  the  end  of  life,  and  between  these 

two  the  influences  rational  and  half  rational  which  are  at  work 

with  increased  assiduity  as  civilization  advances,  re-modelling 

custom  and  substituting  deliberately-accepted  principle,  whether 

true,  half  true,  or  false,  for  blind  tradition.  The  one  thing 

common  to  both  extremes  and  all  the  intermediate  region,  is 

that  there  are  things  that  men  approve  and  disapprove— 

conduct,  character,  purposes,  results— that  they  judge  "good" 
or  "bad."  The  subject  of  ethics  may  therefore  be  defined  in] 

the  broadest  "terms  as  thoTnquiry  into  the  Conception  of  the 
Good,  and  the  business  of  comparative  ethics  is  to  determine 

lire  generic  character  and  principal  specific  variations  of  this 

conception  as  actually  held  by  men  in  different  places  at  different 

times.  Finally  it  must  inquire  whether  among  these  concep 

tions  there  is  anything  that  can  be  called  development. 

9.  Thus  the  conception  of  the  Good  is  the  central  point  of 

ethics,  and  whatever  belongs  essentially  to  this  conception  we  call 

ethical.  Variations  in  the  conception  of  the  good,  for  instance, 

we  call  ethical  variations ;  development  in  it,  if  such  there  be, 

ethical  development.  The  essential  conditions,  such  as  human 

character,  on  which  the  conception  depends,  are  the  "  ethical " 
factors  in  life. 

Now  the  conception  of  the  Good  is  the  logical  founda 

tion  of  every  rule  of  action,  that  is  of  the  whole  standard  of 

conduct.  But  it  is  important  to  observe  from  the  outset,  as 

bearing  on  the  limits  of  our  inquiry,  that  the  standard  of  conduct 

may  be  affected  by  causes  which  are  not  ethical  in  origin  though 

they  may  come  to  have  ethical  consequences.  On  one  and  the 

same  conception  of  the  good,  for  example,  the  same  conduct 

may  be  differently  judged,  merely  because  its  results  were  once 

believed  to  be  good,  and  are  shown  by  a  later  experience  to  be 

other  than  was  at  first  supposed.  For  example,  a  magical  rite 

may  be  prescribed  as  a  duty  because  it  is  believed  to  be  effica 

cious  in  averting  a  calamity  to  one's  self,  one's  family,  one's 
society,  as  the  case  may  be.  If  the  belief  in  magic  disappears, 
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the  performance  of  the  rite  will  cease  to  be  obligatory,  although 
there  may  be  no  change  in  the  current  conception  of  the  duties 
to  society,  family  or  self.     From  this  simple  example  we  can 
understand  that  rules  of  conduct  are  affected  by  the  general 

I1  level  of  intelligence  and  knowledge.     The  whole  character  of 

man's  outlook  on  the  world,  the  degree  in  which  he  understands 
the   forces   which  surround  him,  will  naturally  affect  his  be 
haviour  in  many  directions.      It  may  be  said   that   this  has 
nothing  to  do  with  ethics,  but  turns  on  the  obvious  distinction 
between  means  and  ends.     The  end,  which  is  what  men  really 

conceive  as   "  good,"  is  the  same,  only  advancing  knowledge 
alters  their  view  as  to  the  means  of  securing  it.      But    the 
relationship  is  in  reality  far  more  intricate  and  subtle  than  this. 
Not  merely  the  working  rules  of  behaviour,  but  the  actual  con 

ception  of  what  is  good  or  bad  is  profoundly  influenced  by  the 

ideas  current  of  man's  place  in  nature  and  of  the  forces  which 
surround  him,  while  conversely  the  conception  of  the  good  that 

he  has  formed  influences  man's  ideas  about  the  world  and  the 
,  agencies  which  control  it.     What  the  gods  ordain  comes  to  be 

thought  right,  and  so  to  influence  character  ;  while,  again,  if  men 
come  to  see  that  what  the  gods  have  ordained  is  wrong,  their 
conception  of  the  gods  is  altered  and  a  religious  revolution  is 
brought  about.     Here  even  the  silence  of  the  ethical  conscious 
ness  is  instructive.     If  a  barbarous  practice,    such  as  human 
sacrifice,  is  tolerated  as  a  part  of  religion,  the  mere  fact  that  the 

moral  sense  does  not  rise  in  revolt  against  it  is  painful  evidence 
of  the  stunted  growth  of  that  side  of  human  nature.  But  though 
ethical  conceptions  thus  influence  and  are  influenced  by  the 
general  condition  of  knowledge  and  the  conception  that  man 
forms  of  the  world  in  which  he  lives,  we  cannot  say  that  ethical, 
intellectual  and    religious   development   are   the   same   thing. 
Many  advances  in  knowledge  may  be  made  without  affecting 
the  conception  of  the  good  in  the  smallest  degree.     Many  re 
ligious  conceptions  have  no  bearing  for  good  or  evil  upon  ethics. 
It  is  best  to  regard  these  factors  of  development  not  as  iden 
tical   but.   as   closely   correlated.      In    particular,    ethical   and 
religious  evolution  are  closely  intertwined,  and  we  shall  have  to 
trace  the  second  in  so  far  as  it  is  essential  to  the  first. 

Again,  individual  conduct  may  be  determined  not  by  a  con- 
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ception  of  the  good  but  by  the  compulsion  of  law.     Here  there 

is  at  first  sight  another  non-ethical  influence,  controlling  be 

haviour,  but  here,  again,  when  we  look  further,  we  see  that  the 

relation  is  more  intimate.     Not  only  are  laws  founded  upon 

some  one's  conception  of  the  good  (though  not  always  that  of  the 

subject  who  obeys  the  law),  but  law  in  turn  affects  the  concep 

tion  of  the  good  itself,  and  as  with  law  so  with  changes  of  the 

social  structure  generally.     Now  such  social  changes  take  place 

for  the  most  part  without  any  planning  or  designing  on  the  part 

of  the  society  which  experiences  them.     Just  as  the  individual 

grows  with  no  effort  on  his  own  part,  and  with  only  a  very 

limited  power  of  regulating  his  physical  development,  so  society 

grows,  changes,  and  it  may  be  decays,  in  ways  and  from  causes 

of  which  it  is  for  the  most  part  quite  unaware.    It  is  only  in  the 

later  stages  of  culture  that  men  begin  to  study  systematically 

the  nature  of  social  forces  and  the  conditions  of  growth,  arrest 

and  decay.     No  doubt  the  efforts  of  the  teacher  or  the  statesman 

to  resist  glaring  evils  or  develop   beneficent  tendencies  have 

their  effect,  and  the  part  played  by  deliberate  reform  increases 

as  culture  develops.     Yet  the  forces  which  move  society  and  are 

ever  changing  the  mutual  relations  of  its  members  are  so  vast 

and  so  intricate  that  they  still  in  great  measure  elude  the  grasp 

of  the  wisest  minds,  and,  as  every  one  knows,  the  reforms  most 

deliberately  planned  and  most  carefully  thought  out   have  a 

hundred  unexpected  reactions  over  and  above  the  direct  effect 

which  they  were  designed  to  produce.      Now  these  slojt^and_ 

silent   changes  of  society    are   always   modifying   the   ethical 

standard   as   expressed   in   the    customs    of    society.      Purely 

economic  changes,  for  example,  will  tend  to  raise  one  class  and 

depress  another.     A  community  in  which  comparative  equality 

has  reigned  may  give    way  to  one  divided  between  rich  and 

poor,  and  from  such  a  division  some  form  of  class  morality  is 

almost  certain  to  arise.     That  is  to  say,  the  difference  in  social 

power  will  be  represented  by  a  differentiation  in  the  social  code 

between  the  behaviour  due  to  a  member  of  the  more  powerful 

class  and  that  due  to  "  inferiors."    Such  causes  as  the  accumula 

tion  of  capital  and  the  rise  of  large  urban  markets  have  at  times 

made  slave  labour  especially  profitable,  and  slavery  has  accord 

ingly  received  a  great  extension,  while  the  class  of  free  citizens 
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has  declined.  In  such  cases  the  society  affected  appears  to  the 

on-looker  to  have  undergone  a  distinct  moral  deterioration.  So 
perhaps  it  has,  but  it  is  important  to  observe  that  the  origin  of 
the  decline  is  not  moral  but  economic.  The  true  account  of  the 

change  in  most  of  these  cases  is  probably  that  a  lowered  sense 
.  of  the  value  of  human  life  or  a  degradation  of  the  ideal  of 
citizenship  has  come  about  from  the  rise  or  extension  of  slavery, 
not  that  slavery  has  come  about  from  a  lowered  sense  of  the 
value  of  human  life.  For  what  we  call  practical  purposes, 
which  too  often  mean  simply  for  unscientific  purposes,  the  dis 
tinction  may  seem  unimportant.  But  let  us  look  a  little  further. 
We  have  assumed  a  case  in  which  the  deterioration  proceeds 
unchecked.  Suppose,  instead,  that  it  awakes  a  protest,  as 
among  the  Hebrews  the  sharpening  contrasts  of  wealth  and 
poverty  awoke  the  prophets.  Suppose  the  protest  successful 
and  the  deterioration  arrested.  Here  a  distinctly  ethical  ideal, 
a  judgment  of  right  and  wrong,  an  expression  of  character,  has 
prevailed,  and,  instead  of  being  passively  shaped  by  the  social 
tendencies,  has  subdued  the  social  tendencies  to  itself.  How 
should  we  account  for  the  difference  between  this  case  and  the 

last  ?  We  should  have  to  admit  that  though  at  the  outset  both 
communities  held  the  same  standard  of  social  justice,  yet  they 
held  it  after  a  very  different  fashion.  To  one  it  was  a  principle, 
or  at  any  rate  was  capable,  when  challenged,  of  becoming  a 
principle.  To  the  other  it  was  a  custom  merely,  due  rather 
to  the  favour  of  circumstances  than  to  the  wisdom  or  moral 

qualities  of  the  citizens — it  was  the  innocence  preserved  only 
through  the  want  of  temptation.  Thus  it  is  not  difficult  to 

see  that  it  may  make  a  great  difference,  "practical"  as  well 
as  scientific,  whether  a  good  custom  owes  its  existence  to 
social  circumstances  or  to  a  deliberate  acceptance  of  it  as  wise 
and  right. 

Thus,  sociological  development  is  not  the  same  thing  as 
ethical  development.  Social  growth  may  produce  a  set  of 
institutions  of  a  certain  value  which  no  brain  created,  no  human 
being  planned,  and  which  even  those  who  enjoy  them  do  not 
sufficiently  appreciate  to  maintain  them  against  attack.  This  is 
the  element  of  the  unconscious  in  social  life.  On  the  other 

hand,  changes  may  arise  from  the  growth  of  character  or  of  a 
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reasoned  conception  of  the  good,  and  so  far  they  are  due  to  an 

ethical  development.  From  the  ethical  point  of  view  institu 

tions  depending  on  a  certain  degree  of  ethical  advance  are  of 
much  more  value  than  precisely  similar  institutions  reached  by 

another  road,  and  the  difference  is  likely  to  emerge  in  their 

subsequent  history.  For  as  the  non-ethical  changes  of  society 
affect  the  standard  of  conduct,  HO  ethical  ideas  may  in  their 

turn  re-act  upon  social  organization.  Such  a  re-action  has  made 

a  large  part  of  the  history  of  the  modern  world,  and  analogies 
can  be  traced  in  ancient  times,  particularly  when,  as  in  the 

instance  quoted  among  the  Hebrews,  a  tenacious  tribe  adheres, 

amid  the  growth  of  civilization,  to  the  ideals  of  a  simpler  life 

and  a  primitive  social  equality.  An  interaction  of  this  kind  is 

the  chemistry  out  of  which  come  great  explosions — social, 
religious  and  ethical. 

Thus  the  whole  mass  of  rules  and  regulations  whereby 

humanity  seeks  to  guide  its  life  is,  on  the  face  of  it,  interesting 

to  the  inquirer  into  comparative  ethics.  These  rules  are  not  all 

necessarily  ethical  in  origin,  nor  do  all  those  which  arc  recognized 

in  any  given  society  necessarily  express  the  living  character  of 

human  beings  in  that  society  at  the  moment.  But  as  showing 
both  what  the  ethical  consciousness  has  done,  and  what  it  has 

failed  to  do,  they  are  full  of  interest  and  significance  for  com 

parative  ethics.  Social  changes  proceeding  insensibly  through 
the  strengthening  offerees  in  one  direction,  and  their  weakening 
in  another,  affect  the  moral  standard  for  good  or  evil.  Beliefs 

concerning  the  agencies  underlying  nature's  operations  supply 
grounds  good  or  bad  for  many  judgments.  These  are  the  main 

forces  which  impinge  on  the  conception  of  the  good,  shaping  and 
shaped  by  it  in  accordance  with  the  degree  of  intelligence  with 
which  it  has  been  formed,  and  the  firmness  with  which  it  is 

held.  We  shall  accordingly  have  to  deal  not  only  with  custom 
and  law,  but  also  with  the  principal  forms  of  social  organization 
on  the  one  hand,  and  of  religious  thought  upon  the  other.  Only 
with  these  before  us  shall  we  be  in  a  position  to  trace  the  out 
line  of  ethical  evolution. 

10.  We  have  defined  our  subject  as  the  study  of  ethical  con 

ceptions.  It  might  be  suggested  that  ethics  should  rather  study 
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the  history  of  conduct  itself.  Such  an  inquiry,  however,  would 
be  as  unfruitful  as  it  would  be  limitless.  We  may  hope  with 

very  considerable  difficulty  to  present  a  fair  comparison  of  the 
different  moral  codes  that  have  been  accepted  at  sundry  times 

and  divers  places.  But  to  attempt  to  estimate  how  far  the 
conduct  of  men  has  conformed  to  those  codes  would  be  quite 
another  thing.  There  is  no  social  measuring  rod  by  which  we 

could  compare  degrees  of  obedience  to  law.  Civilized  societies, 
with  their  records  of  criminal  statistics,  might  indeed  repay 

investigation  from  this  point  of  view,  though  there  is  no  depart 
ment  in  which  statistics  are  more  apt  to  mislead,  and  that  is 

saying  a  good  deal.  But  if  we  were  to  take  ruder  societies  into 
account,  the  means  of  investigation  would  wholly  fail.  All  that 
we  can  hope  to  do  in  comparing  different  stages  of  growth  is  to 
deal  with  recognized  customs,  accepted  maxims,  and  ideas  ex 
pressed  in  mythology,  in  literature,  or  in  art.  In  other  words, 
we  could  only  hope  to  give  the  history  of  those  ethical  concep 
tions  which  are  recognized  as  rules  of  conduct,  and  we  must  give 
up  as  wholly  beyond  our  power  the  investigation  of  the  degree 
in  which  conduct  itself  conforms  to  those  rules. 

But  this  is  not  so  much  as  to  say  that  we  are  dealing  with 
ideas  only,  and  not  with  practice  at  all.  In  Ethics  there  are 
principles  and  principles,  and  the  distinction  between  them  is 
often  clear  enough.  A  rule  of  conduct  may  be  a  genuine 
expression  of  what  people  actually  feel  and  think,  or  it  may  be 
an  ideal  bearing  as  little  relation  to  common  practice  as  the 
Sermon  on  the  Mount  to  the  code  of  the  Stock  Exchange.  In 
other  words,  there  is  a  difference  between  the  rule  to  which 

society  expects  you  to  conform  and  the  rule  which  it  keeps  for 
Sunday  use  only.  Both  are  rules  and  both  may  be  broken. 
Hence  to  record  either  of  them  is  to  record  not  what  conduct 

always  is,  but  what  it  is  thought  it  ought  to  be.  But  there  is 
this  immense  difference  that  one  rule  has  behind  it  the  forces 

of  society,  and  so  becomes  in  fact  the  normal  conduct  of  the 
average  man,  while  the  other  rests  on  the  teaching  of  the 

idealist  and  is  perhaps  practised  only  by  the  best  men  in  their 
best  moments.  This  broad  distinction  we  must  keep  in  mind, 

if  we  would  not  immensely  over-rate  the  morals  of  the  civilized 
world,  which,  unlike  the  savage  and  barbarian  world,  has  almost 
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invariably  a  double  code,  one  for  use  and  the  other — as  a  cynic 
would  say — for  ornament. 

Indeed  the  modern  European  has  not  one  or  two,  but  many 

codes  claiming  his  allegiance — the  code  of  religion,  the  code  of 
honour,  the  code  of  his  profession,  perhaps  the  code  of  his  class,  \ 
and  it  may  be  the  theories  and  ideals  which  he  has  imbibed 
from  his  own  favourite  teachers.  All  these  codes  may,  and  not 

infrequently  do,  conflict.  The  comparative  student  has  no  baro 
meter  to  measure  adequately  their  relative  efficacy.  All  he  can 
do  is  to  apply  his  broad  test  and  ask  whether  they  are  or  are 
not  working  codes,  i.  e.  rules  expressing  the  average  conduct 
which  society  expects  and  enforces,  or  rules  which  it  is  safer  to 
disregard  than  to  deny.  But  it  by  no  means  follows  that  when 
he  has  applied  the  test  he  may  proceed  to  leave  the  highest 

ideals,  "  the  high  which  proved  too  high,  the  heroic  for  earth  too 
hard,"  altogether  out  of  his  account.  That  men  have  held  these O 

views  is  a  fact  of  great  significance  for  ethical  science.  It  is 
also  a  fact  of  scarcely  less  significance,  that  society  which  cannot 

practise  them  is  yet  forced  to  do  lip-service  to  them.  The 

historian's  point  of  view  is  here  quite  opposed  to  the  cynic's. 
If  indeed  we  were  to  look  at  the  conduct  of  modern  society  in 
some  relations,  and  in  those  relations  only,  we  should  be  apt  to 

say  that  it  cloaked  under  fine  words  actions  not  less  savage  than 
those  of  our  rude  and  barbarous  ancestors.  But  let  us  be  quite 
fair  to  ourselves,  and  admit  that  the  necessity  which  we  feel  for ; 

clothing  base  actions  in  the  language  of  high  principles  is  after 
all  a  proof  that  those  principles  have  begun  to  germinate  and 

take  root.  The  Assyrian  king  surveys  Avith  complacency  the  ! 
number  of  prisoners  he  has  flayed,  impaled,  or  burnt,  and  takes 
it  all  as  a  proof  of  the  special  goodness  of  Ashur  to  him  and  his 
house.  We  could  hardly  do  the  thing  so  baldly.  The  white  man 
has  no  doubt  committed  great  barbarities  upon  the  savage,  but 
he  does  not  like  to  speak  of  them,  and  when  necessity  compels 
a  reference  he  has  always  something  to  say  of  manifest  destiny, 
the  advance  of  civilization,  and  the  duty  of  shouldering  the 

white  man's  burden,  in  which  he  pays  his  tribute  to  a  higher 
ethical  conscience.  It  may  be  said  that  the  amalgam  is  a  degree 

more  detestable,  and  that  Sargon  or  Assur-Natsir-Pal  had  at 
least  the  merit  of  frankness.  But  this  would  be  historically 
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false.  There  was  not  the  smallest  merit  in  the  Assyrian  king's 
frankness,  because  he  saw  nothing  to  be  ashamed  of.  The  white 

man's  hypocrisy  is  more  revolting  in  itself,  but,  historically  con 
sidered,  is  a  hint  of  better  things.  The  ethical  conception  has 
a  certain  value  in  itself,  and  the  fact  that  it  commands  even  a 

theoretical  allegiance  is  not  without  its  encouraging  side.  What 
men  already  know  to  be  true  will  go  near  to  be  thought  shortly. 

Our  subject,  then,  must  include  the  ideal  of  the  apostle  as  well 
as  the  working  rule  of  the  lawyer.  Its  lower  limit  is  the  tradi 

tional  custom  followed  by  the  half-unconscious  savage.  Its 

upper  limit  is  the  philosopher's  reasoned  and  rounded  theory  of 
life.  Between  these  extremes  all  the  judgments  that  men 
form  about  conduct  fall  within  its  scope.  Only  we  must  bear 
in  mind,  that  there  are  maxims  and  laws  which  state  what 

average  men  do,  and  expect  others  to  do,  and  there  are  maxims 
which  lay  down  what,  on  the  basis  of  some  ideal  doctrine,  they 
ought  to  do.  Both  alike  belong  to  our  subject,  but  of  any  given 
law  we  must  know  to  which  class  it  belongs,  and  so  far  as  this 
distinction  carries  us — but  only  so  far — we  are  dealing  not 
merely  with  ethical  conceptions  but  also  with  the  facts  of  human 
conduct. 

11.  So  far  for  the  limits  of  our  subject.  A  word  must  now 
be  said  as  to  methods.  The  nature  of  the  evidence  at  the  dis 

posal  of  the  historian  of  Ethics  is  fragmentary,  and  often  most 
unsatisfactory.  The  difficulty  is  at  its  height  in  relation  to 
primitive  and  savage  tribes.  Our  object  is  to  deal  with  ethical 
evolution,  and  to  do  this  in  fulness,  we  should  naturally  desire 
to  have  a  continuous  ethical  history  of  mankind  throughout  the 
ages.  This  of  course  is  not  available,  and  the  anthropologist 
seeks  to  eke  out  the  gaps  in  his  knowledge  of  the  past  by  com 
parison  with  the  present,  the  assumption  being  that  in  the 
existing  savage  and  barbarous  tribes  we  have  survivals  of  the 
state  of  things  common  to  the  ancestors  of  civilized  man.  How 
far  that  assumption  holds  good  it  is  not  possible  to  say  with 
certainty.  It  is  well  to  remember  that  a  contemporary  savage 
has  been  the  subject  of  an  evolution  neither  longer  nor  shorter 
than  that  which  our  own  race  has  gone  through.  Although  the 
rate  of  change  has  been  presumably  slower,  it  is  not  certain  that 
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there  has  been  DO  change  at  all.  But  without  being  hyper 

critical  upon  this  point,  and  admitting  that  by  comparison 
between  what  we  know  of  the  contemporary  savage  and 
what  we  know  of  the  ancestors  of  civilization  we  get  the 

most  probable  view  attainable  of  the  earlier  epochs  of  man 
kind,  we  have  still  to  deplore  the  fact  that  our  information 
about  the  contemporary  savage  is  itself  in  a  fragmentary,  ob 
scure,  and  sometimes  contradictory  condition.  These  defects 

arise  in  part  from  difficulties  which  are  readily  intelligible  in 
obtaining  accurate  information  from  people  speaking  a  foreign 
language  as  to  modes  of  life  differing  greatly  from  any  of  those 
with  which  the  observer  is  familiar.  There  are,  however,  cer 

tain  special  difficulties  in  the  use  of  the  material,  arising  from 
the  nature  of  ethical  evolution,  which  deserve  mention  here. 

When  we  compare  very  different  stages  of  culture  we  are  apt 
to  find  a  bewildering  mixture  of  sameness  and  difference.  We 
find  some  tribe  like  the  Dyaks  of  Borneo  with  whom  the 
traveller  tells  us  it  is  a  delight  to  dwell,  so  courteous  are  they, 
so  hospitable,  so  full  of  brotherly  kindliness.  We  begin  to 
think  there  is  truth  in  the  idyllic  picture  of  savage  life  so 

popular  in  the  days  of  our  great-grandfathers,  until  we  stumble 

upon  the  fact  that  these  same  Dyaks  are  inveterate  head- 
hunters,  and  make  a  practice  of  murdering  not  men  only,  but 
women  and  children  in  satisfaction  of  the  duty  of  blood- 
vengeance,  and  to  obtain  the  magic  virtues  inherent  in  an 

enemy's  skull.1  At  once  the  demon  picture  takes  the  place  of 
the  angel,  and  the  savage  world  is  seen  as  a  Gehenna  rather 
than  a  Paradise.  We  forget  the  inconsistencies  of  our  own 
civilized  codes,  and  can  hardly  believe  that  men  capable  of  acts 
so  fiendish  can  have  any  trace  of  genuine  humanity  about 
them.  The  fairer  view  about  them  is  that  the  Dyaks  have  a 
morality  of  their  own,  for  many  purposes  as  good  as  ours,  but 
limited  by  the  conditions  of  their  life  and  coloured  by  their 
rdeas  of  the  supernatural.  To  be  judged  fairly,  in  short,  both 
their  virtues  and  their  vices  must  be  taken  in  connection  with 
their  life  as  a  whole.  What  are  at  first  sight  the  same  ideas, 
the  same  institutions,  are  in  reality  of  different  value  and 

1  See  Eatzel,  History  of  Mankind,  i.  448. 
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meaning  in  different  surroundings,  and  this  possible  source  of 
error  must  always  be  allowed  for  in  drawing  comparisons. 

In  particular  we  must  guard  against  misunderstandings  arising 
from  the  obscurity,  the  inarticulateness,  of  primitive  thought. 
Ideas  quite  familiar  to  us  are  often  unintelligible  to  the  savage, 
and  for  the  words  which  we  use  to  express  them  no  precise 
equivalent  can  be  found  in  his  language,  but  it  is  a  mistake  to 
infer  at  once  that  nothing  corresponding  to  our  idea  exists  in 
the  savage  mind.  If  we  look  at  his  actions  we  may  find  reason 
to  think  differently.  He  acts  as  though  he  had  the  idea,  and 
yet,  it  may  be,  he  can  give  no  intelligible  account  of  it.  Hence 
at  one  moment  we  are  tempted  to  assert  that  he  holds  the  idea 
just  as  we  hold  it,  at  another  we  begin  to  deny  that  he  holds  it 
at  all.  Now  this  is  a  difficulty  which  we  find  all  along  the  line 
in  the  study  of  mental  evolution.  It  is  felt  even  more  acutely 
in  animal  psychology.  Here  we  are  constantly  tempted  to 
believe  that  an  animal  is  guided  by  clear  ideas,  while  the 
evidence  when  all  put  together  goes  to  prove  that  it  is  moving 
towards  an  end  without  clearly  and  fully  apprehending  what 
that  end  is.  And  when  we  have  once  grasped  the  possibility  of 
this  pseudo-purposive  action,  we  are  tempted  to  generalize  it 
and  deny  intelligent  purpose  in  all  cases.  As  in  animals,  so  at 

!,'  a  higher  remove  in  man  the  primitive  mind  is  guided  by 
;  feelings,  by  impulses,  by  necessities,  which  it  can  but  vaguely 
'  understand  or  formulate.  Under  their  influence  it  builds  up 
customs  which  to  the  inquirer  seem  logically  to  imply  certain 
ideas  and  rules  of  conduct,  but  the  savage  himself  when  tested 
fails  to  understand  these  ideas.  He  practises  them,  yet,  to  the 
bewilderment  of  the  observer,  he  knows  not  what  they  are. 

This  difference  between  rude  and  developed  thought  has  an 
important  application  to  Ethics.  For  example,  statements  are 
sometimes  met  with  that  this  or  that  tribe  is  destitute  of  any 
conception  of  the  distinction  between  right  and  wrong,  and  such 
statements  are  made  by  men  who  by  experience  should  be  well 
qualified  to  speak.  Allegations  of  this  kind  arise,  I  think,  from 
the  kind  of  confusion  just  mentioned.  It  may  be  difficult  or 
impossible  to  bring  a  savage  to  understand  the  meanings  of  the 
terms  which  we  use  to  express  right  or  wrong,  virtue  or  vice, 
good  or  evil.  Indeed,  if  we  take  highly  civilized  races  at 
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different  periods  from  our  own,  we  find  a  certain  difficulty  in 
fitting  their  ethical  terms  to  ours.     There  is  no  word  in  Plato O 

or  Aristotle  by  which  we  could  translate  the  English  term 

"  duty/'  for  instance,  but  it  would  be  an  extremely  unfair  and 
unwarranted  inference  that  the  Greeks  of  Plato's  or  Aristotle's 
time  were  destitute  of  the  sense  of  duty  in  practice.  Aristotle 

has  no  word  to  use  corresponding  to  our  term  "  rights "  and 

the  Roman  "jura,"  but  he  desiderates  such  a  word,  showing 
thereby  how  far  developing  thought  may  outrun  language. 
When  we  come  to  the  savage  we  can  well  understand  that  even 

the  simplest  ethical  conceptions  may  be  beyond  his  power  to 
grasp  as  ethical  conceptions,  but  it  does  not  follow  that  he  is 
without  a  practical  sense  of  right  and  wrong.  In  point  of  fact, 
although  very  few  generalizations  indeed  may  be  hazarded  in 
the  whole  of  our  subject,  we  were,  I  think,  justified  in  assuming 
above  that  no  society  can  maintain  itself,  unless  certain  lines  of 
conduct  are  laid  down  as  binding  by  prevailing  custom.  If 
men  are  to  live  together  at  all  they  must  know  what  they  may 
expect  and  what  is  expected  of  them  under  given  conditions. 
The  merest  game  cannot  be  carried  on  without  some  degree  of 
mutual  understanding,  still  less  the  more  complicated  business 
of  social  life.  We  shall  meet  a  little  later  with  certain  primitive 
tribes,  which  are  to  all  appearance  wholly  destitute  of  any 
regularly  established  means  of  maintaining  order  or  enforcing 
penalties.  13ut  even  in  these  tribes  there  is  nevertheless  a 
certain  body  of  custom,  and  something  corresponding  to  what 

we  should  call  "  public  opinion "  tending  to  enforce  these 
customs.  For  example,  the  sentiment  of  the  neighbours  or  of 
the  tribe  backs  a  man  who  avenges  a  murder  and  frowns  upon 
a  breach  of  the  marriage  laws.  It  is  probably  true,  as  a 
generalization,  that  there  is  no  existing  tribe  without  some 
belief  in  unseen  powers,  but  it  is,  I  think,  a  more  certain 
generalization  that  there  is  no  existing  tribe  without  rules  of 
conduct  backed  by  the  general  approval  of  the  community. 

We  may,  I  think,  go  a  step  further,  and  say  that,  generally 
speaking,  the  effect  of  these  rules  is  to  extend  a  certain  measure 
of  protection  to  what  we  ourselves  regard  as  the  fundamental 
rights  both  of  person  and  property,  to  encourage  mutual  aid 
and  maintain  something  of  a  social  life.  In  these  broad  outlines 
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ethical  principles  do  not  greatly  vary.  Indeed  the  comparative 
study  of  Ethics,  which  is  apt  in  its  earlier  stages  to  impress  the 
student  with  a  bewildering  sense  of  the  diversity  of  moral 
judgments,  ends  rather  by  impressing  him  with  a  more  funda 
mental  and  far-reaching  uniformity.  Through  the  greatest 
extent  of  time  and  space  over  which  we  have  records,  we  find 
a  recurrence  of  the  common  features  of  ordinary  morality 
which,  to  my  mind  at  least,  is  not  less  impressive  than  the 
variations  which  also  appear.  Some  of  the  earliest  funeral 
inscriptions  in  existence  might  well  bear  comparison  with  those 
eulogies  which  were  popular  a  generation  or  two  ago  among 
ourselves.  Thus  upon  some  of  the  Memphite  tombs  of  the 
earliest  Egyptian  dynasties,  we  find  it  recorded  that  the  deceased 

had  been  "  the  friend  of  his  father,  beloved  of  his  mother,  sweet 
to  those  who  lived  with  him,  gracious  to  his  brethren,  loved  of 
his  servants,  and  that  he  had  never  sought  wrongful  quarrel  with 
any  man ;  briefly,  that  he  spoke  and  did  that  which  was  right 

here  below."  Let  us  hope  that  it  was  so.  At  any  rate  the  pious 
record  of  the  dead  man's  relations  testifies  to  the  virtues  which 
they  considered  it  appropriate  to  mention. 

Again,  if  from  remote  but  civilized  antiquity  we  pass  to 
contemporary  savage  races,  we  find  observers  praising,  sometimes 
no  doubt  with  undue  partiality,  those  fundamental  qualities 
without  which  society  hardly  holds  together.  Of  the  North 
American  Indians,  for  example,  so  experienced  an  observer  as 

Catlin  was  able  to  write,  "  It  would  be  untrue,  and  doing  an 
injustice  to  the  Indians,  to  say  they  were  in  the  least  behind 

us  in  conjugal,  in  filial,  or  in  paternal  affection."  1  Other  writers 
in  this  case  no  doubt  give  less  favourable  judgments,  and  we 
must  allow  something  for  individual  bias,  but  when  all  is  said 
and  done,  we  can  hardly  deny  to  any  race  of  men  or  any  period 
of  time  the  possession  of  the  primary  characteristics  out  of 
which  the  most  advanced  moral  code  is  constructed.  Nor  is 

primitive  morality  merely  negative  morality.  Primitive  man 
is  free  in  giving,  ready  to  share  the  little  he  has  with  his  friend 
and  neighbour,  while  of  hospitality  he  makes  a  superstition. 

The  duty  of  charity  in  the  sense  of  sharing  one's  goods  with 
others  is  in  no  sense  pre-eminently  a  modern  or  a  civilized  virtue. 

1  Catlin,  i.  121. 
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Yet  with  this  identity  there  is  a  far-reaching  difference  not 
only  in  the  actual  rules  of  conduct,  but  in  the  way  in  which 
those  rules  are  understood  and  applied,  their  mental  framework, 
the  basis  of  thought  on  which  they  repose.     We  have  spoken  of 
the  protection  given  in  primitive  custom  to  rights  of  person  and 
property.     But  we  must  understand  that  in  primitive  thought 
these  are  not  regarded  as  "  rights  "  in  our  sense  of  the  term. 
They  do  not  hold  unconditionally,  nor  is  it  necessarily  "  wrong  " 
to   violate   them.     But  there  are   conditions,   to   our  thinking 
perhaps    quite    irrelevant    conditions,    under    which    they   arc 
generally  respected,  and  the  neighbours  will  sympathize  with, 
and  perhaps  actively  support,  an  injured  man  who  is  avenging 
their  violation.     Take  as  an  illustration  the  case  of  property. 
In  many  peoples  it  is  honourable  to  steal,  but  not  honourable 

to  steal  from  a  guest.     We  all  know  the  story  of  "  the  divine 

Autolycus"  in  Homer,  who  excelled  all  men  in  thieving  and false  swearing,  an  excellence  which,  as  the  bard  is  careful  to 
relate,  was  conferred  upon  him  by  the  special  grace  of  Hermes. 

But  I  have  no  doubt  that  Autolycus'  thieving  and  false  swearing 
were  all  in  accordance  with  rule.     Probably  he  observed    the 
oath  when  duly  taken,  and  cheated   under  certain   prescribed 
forms  which  would  avert  the  vengeance  of  the  gods,  and  it  was 
no  doubt  his  special  excellence  that  he  knew  those  forms  to 
a  nicety.     He  was  evidently  a  man  in  good  repute,  and  was 
doubtless  honourable  to  those  to  whom  he  considered  himself 
to  owe  a  duty.     There   arc  tribes  to   this  day  in   which    the 
robbing  of  a  guest  is  prohibited  as  long  as  he  remains  in  the 
house,  but  if,  after  speeding  him  upon  his  journey,  you  can 
catch  him  up  in  the  field,  his  belongings  are  lawfully  at  your 
disposal.     These  instances  may  serve  to  illustrate  some  of  the 
difficulties  which  confront  the  student  of  comparative  Ethics. 
He  meets  with  the  familiar  ideas  of  civilized  morality  in  early 
ethics,  but  he  recognizes  them   with  difficulty;    they  are  the 
same,  yet  not  the  same.     The  broad  explanation  is  that  he  is 
dealing  with  the  unfolding  of  a  germ,  and  not  with  an  accretion 
of  new  elements. 

If,  that  is  to  say,  there  is  ethical  progress  (and  whether  there 
is  such  is  after  all  our  main  question),  it  is  to  be  found,  not  in 
the  development  of  new  instincts  or  impulses  of  mankind  or  in VOL.  I. 
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the  disappearance  of  instincts  that  are  old  and  bad,  but  rather 
in  the  rationalization  of  the  moral  code  which,  as  society  ad 
vances,  becomes  more  clearly  thought  out  and  more  consistently 
and  comprehensively  applied.    For  as  mental  evolution  advances, 
the  spiritual  consciousness   deepens,  and  the  ethical  order  is 
purged  of  inconsistencies  and  extended  in  scope.     The  deity, 
who  is  at  first  much  less  than  a  man,  becomes  progressively 
human  and  then,  in  the  true  sense  of  the  word,  superhuman. 
Blind  adherence  to  custom  is  modified  by  an  intelligent  per 
ception  of  the  welfare  of  society,  and  moral  obligation  is  set 

upon  a  rational  basis.     These  changes  re-act  upon  the  actual 
contents  of  the  moral  law  itself,  what  is  just  and  good  in  custom 
being  sifted  out  from  what  is  indifferent  or  bad,  and  the  purified 

moral  code  re-acts  in  turn  on  the  legislation  by  which  more 
advanced  societies  re-model  their  structure.     The  psychological 
equipment  of  human   beings  on  the  one  side  and   the  actual 
needs  of  social   life  on   the  other  are  the  underlying  factors 
determining  rules  of  conduct  from  the  lowest  stage  upwards, 
but  it  is  only  at  the    highest  grade  of  reflection  that   their 
operation  enters  fully  into  consciousness  so  that  the  mind  can 
understand    the  grounds  and  value  of  the  laws  which  it  has 
itself  laid  down.     The  true  meaning  of  ethical  obligations — 
their  bearing  on  human  purposes,  their  function  in  social  life — 
only  emerges  by  slow  degrees.     The  on-looker,  investigating  a 
primitive  custom,  can  see  that  moral  elements  have  helped  to 
build  it  up,  so  that  it  embodies  something  of  moral  truth.     Yet 
these  elements  of  moral  truth  were  perhaps  never  present  to 
the  minds  of  those  who  built  it.     Instead  thereof  we  are  likely 
to  find  some  obscure  reference  to  magic  or  to  the  world  of  spirits. 
The  custom  which  we  can  see  perhaps  to  be  excellently  devised 
in  the  interests  of  social  order  or  for  the  promotion  of  mutual 
aid  is  by  those  who  practise  it  based  on  some  taboo,  or  preserved 

from  violation  from  fear  of  the  resentment  of  somebody's  ghost. 
The  ghost  or  the  taboo   in  that  case  is  in  a  sense  the  form 
which  moral  obligation  takes  at  a  certain  stage.     It  supplies 
the  savage  with  a  theory  of  the  moral  basis,  an  explanation 
of  custom  and   a   sanction.     How    far    it    really    determines 
custom,  or  how  far  it  arises  as  it  were  ex  post  facto  to  justify 
modes  of  conduct  to  which  the  savage  feels  himself  impelled 
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without  knowing  why,  are  questions  of  extreme  intricacy,  and 
the  answer  would  probably  be  different  in  different  cases.  At 
this  stage  it  may  suffice  to  remark  that  in  order  to  understand 
ethical  development,  we  must  not  only  know  what  men  are 
bidden  to  do  by  law  and  custom  at  each  stage,  but  also  the 
reasons  which  they  themselves  assign  for  doing  it.  We  must 
investigate  the  basis  as  well  as  the  standard  of  morale.  It  will 
be  convenient  to  take  the  standard  first,  to  trace  the  actual 

rules  of  conduct  laid  down  by  different  peoples  at  different 
stages  of  culture,  and  proceed  from  the  practice  to  the  theories 
of  conduct.  When  both  aspects  of  development  are  before  us, 

we  may  hope  to  form  a  just  if  an  imperfect  conception  of 
ethical  evolution. 

12.  If  our  data  are  to  throw  any  light  on  this  evolution,  it 
must  be  through  the  adoption  of  some  methods  of  classification 

distinguishing  the  more  from  the  less  undeveloped  ethical 
conceptions.  But  here  we  touch  our  greatest  difficulty.  Moral 
progress  (to  assume  provisionally  that  it  is  a  reality)  does  not 
proceed  continuously  in  a  straight  line.  It  does  not  affect  all 
branches  of  the  moral  law  simultaneously,  nor  does  it  advance 
step  by  step  with  the  growth  of  civilization.  Though  it  may 
be  true  that  the  highest  civilization  possesses  the  highest  ethical 

code,  it  is  certainly  not  true  of  every  intervening  stage  in  the 
growth  of  civilization  that  it  witnesses  a  corresponding  moral 
advance.  On  the  contrary,  as  has  been  already  hinted,  the 
very  conditions  of  the  development  of  society  have  in  some 
cases  been  hostile  to  moral  development  for  the  time  being. 
An  advance  in  the  arts  of  life  may  well  work  retrogression  in 
the  ethical  sphere.  Were  we  to  take  some  of  the  tests  which 
are  often  put  forward  as  the  special  characteristics  of  civilized 
morality,  we  should  be  surprised  to  find  how  often  a  ruder 
society  comes  well  out  of  the  comparison  when  measured 
against  one  that  is  more  advanced.  Take,  for  example,  the 
position  of  women.  We  are  often  told  that  this  is  a  true  test 

of  civilized  morality,  yet  in  point  of  fact  it  would  be  by  no 
means  true  to  allege  that  the  status  of  woman  varies  in  all 
cases  directly  as  the  civilization  of  the  society  to  which  she 

belongs.  In  the  English  law  of  Blackstone's  day,  for  example, 
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a  married  woman  can  scarcely  be  said  to  have  had  a  legal 
personality,  so  great  is  the  number  of  her  disqualifications  as 
to  the  holding  of  property,  as  to  capacity  to  give  evidence,  as  to 
the  custody  of  her  children,  even  as  to  her  legal  responsibility 
for  crimes ;  and  many  of  these  disqualifications  lasted  on  down 
to  the  present  generation.  If  we  turn  to  the  oldest  code  of  laws 

in  the  world,  the  recently-discovered  laws  of  Hammurabi,  we 
shall  find  that  few  of  these  disqualifications  applied  to  married 
women  in  Babylonia  some  2000  years  before  Christ;  yet  it 
would  be  unfair  to  infer  that  the  civilization  of  England  in  the 
eighteenth  and  nineteenth  centuries  was  on  the  whole  inferior 
to  that  of  Babylonia  in  the  third  millennium  before  Christ. 
Among  many  tribes  of  the  lowest  savagery,  the  position  of 
women  is  relatively  good,  whereas  a  step  higher  in  development 
the  family  becomes  more  consolidated,  and  concurrently  the 
position  of  the  husband  becomes  supreme,  while  that  of  the  wife 
deteriorates  into  a  state  little  removed  from  complete  slavery. 
The  closer  organization  of  the  family,  in  short,  tended  for  a 
long  while  to  a  deterioration  in  the  legal  position  of  the  wife 
and  children.  In  the  same  way  slavery,  the  most  direct  denial 
of  those  elementary  rights  which  form  the  central  point  of 
civilized  ethics,  is  an  institution  which  scarcely  begins  to  flourish 
except  with  the  rudiments  of  civilization.  Below  the  level  of 
slavery  we  come  to  a  stage  in  which  the  conquering  tribe  seizes 
its  prisoners,  not  for  the  sake  of  their  labour,  but  for  the 
purposes  of  commissariat,  while  even  cannibalism  itself,  which 
to  our  ideas  may  be  said  to  mark  the  lowest  abyss  of  inhumanity, 
does  not  flourish  among  the  lower  savages.  In  some  cases  it  is 
entirely  absent,  in  others  its  presence  is  doubtful.  In  no  case 
does  it  reach  the  development  which  it  achieves  as  we  pass 
from  the  lower  savagery  to  the  intermediate  stage  of  barbarism. 

There  is  an  evolution  of  evil  as  well  as  of  good,  a  veritable 
fall  of  man,  not  accomplished  at  a  stroke  by  the  eating  of  an 
apple,  but  working  itself  out  progressively  through  the  develop 
ment  of  forces  which  bring  out  what  is  worst  in  human  nature 
among  the  germs  of  what  is  better.  It  would  be  hardly  too 
much  to  say  that  the  ethical  codes  which  are  most  shocking  to 
us,  looking  back  upon  the  whole  progress,  are  to  be  found  by  no 

means  at  the  beginning  of  tilings,  but  perhaps  one-third  of  the 
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way  up  the  ladder.  I  may  quote  in  confirmation  the  words  of 

the  able  historian  of  the  indigenous  American  civilization, — 

"  We  follow  with  a  sense  of  shame  and  horror  man's  advance 
through  the  middle  and  higher  barbarism  to  the  threshold  of 
civilization,  looking  back  almost  with  regret  to  the  period  of 
savagery  when  human  progress  exhibited  a  comparatively  mild 

and  beneficent  aspect."  l 
The  study  of  moral  advancement,  therefore,  is  no  tracing  out 

of  a  single  straight  line,  but  rather  the  following  of  a  very  I 
winding  curve.  But  even  that  does  not  express  the  full  diffi 
culty  for  the  student,  for  it  is  no  simple  or  single  curve  that  we 
have  to  follow.  We  have  not  to  deal  with  one  development 
only,  but  with  many ;  nor  with  a  uniform  evolution,  but  with  a 
luxuriant  diversity ;  nor  even  with  evolution  alone,  but  with 
dissolution  and  decay  as  well. 

How,  then,  are  we  to  arrange  our  data  ?  In  the  first  place,  we 
must  try  to  analyze  and  classify  the  conceptions  or  institutions 
which  we  find.  For  example,  we  can  take  the  multitudinous 
forms  of  the  marriage  tie  and  we  can  show  that  there  are  certain 
types  about  which  those  various  forms  group  themselves,  as 
though  radiating  from  so  many  distinct  centres.  And  so  with 
other  institutions.  There  are  distinct  types  by  describing  which 
we  can  mark  out  the  main  lines  of  classification.  Actual  insti 

tutions  conform  to  these  types  in  varying  degree,  and  the 
gradations  when  completely  filled  in  form  a  chain  connecting 
one  type  with  another.  This  sort  of  classification  is  the  first 
step. 

Our  next  task  will  be  to  consider  whether  the  types  of  each 
institution  tend  to  correspond  with  any  particular  stage  in  the 
development  of  social  culture.  We  shall  by  no  means  find  this 
an  easy  matter  to  determine.  It  may  as  well  be  said  at  the  out 
set  that  the  cases  in  which  we  can  say  universally  that  a  certain 

institution  belongs  to  a  certain  stage  of  social  culture  are  very 
rare.  On  the  other  hand,  we  shall  find  that  certain  types  of 
institutions  do  predominate  at  successive  stages,  while  above 
and  below  that  stage  they  grow  rarer  till  they  finally  disappear. 
What  is  meant  will  perhaps  be  best  explained  by  an  example. 
The  permission  of  polygamy  is  a  general  characteristic  of  races 

1  E.  J.  Payne,  History  of  the  New  World  called  America,  ii.  344. 
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which  fall  below  the  standard  of  European  civilization.  In  such 
races  the  custom  that  allows  it  is  predominant  over  the  cus 
tom  which  forbids  it.  Yet  of  such  races  there  are  many  in 
which  polygamy  is  rare.  There  are  some  in  which  it  is  replaced 
by  polyandry.  There  are  not  a  few  which  are  monogamous. 
There  are  some,  and  these  some  of  the  lowest,  in  which  mono 
gamy  is  as  strict  and  binding  as  in  Catholic  Europe.  Neverthe 
less  throughout  savagery,  barbarism  and  semi-civilization,  the 
permission  of  polygamy  is  the  ordinary  rule,  while  in  the  higher 
civilization  monogamy  is  the  rule.  In  this  limited  and  re 
stricted  sense  it  is  true,  after  all  exceptions  are  allowed  for,  to 
say  that  the  tendency  of  the  lower  culture  is  to  allow,  and  of 
the  higher  to  prohibit,  the  plurality  of  wives.  We  may  carry 
the  matter  a  step  further  and  say  that  polygamy  is  the  special 
characteristic  of  peoples  above  the  lowest  and  below  the  highest 
levels  of  civilization,  for  though  it  occurs  among  lower  savages 
it  is  less  frequent,  and  does  not  reach  so  extreme  a  development ; 
and  though  monogamy  occurs  within  the  zone  marked  out,  it  is 
rarer  within  that  zone  than  elsewhere.  Now  this  predominance 
of  given  types  of  institutions  at  given  levels  of  general  culture 
has  its  significance.  The  forces  economic,  ethical,  social,  intel 
lectual,  which  tend  to  shape  any  institution  are  multitudinous. 
Some  pull  in  one  direction,  others  the  contrary  way.  In  such 
cases  we  seldom  obtain  generalizations  which  hold  without 
exception.  The  matter  is  like  any  other  which  comes  under 
the  general  Law  of  Probabilities.  There  are  typical  cases 
representing  the  normal  balance  of  forces,  and  round  these  as  a 
centre  radiate  deviating  cases  where  the  ever  varying  forces 
have  gathered  strength  in  one  direction  or  another.  Further,  if 
there  is  any  influence  at  work  which  alters  the  distribution  of 
forces,  there  may  be  several  such  centres  corresponding  to 
different  degrees  in  the  working  out  of  that  influence.  This  is 
what  we  shall  find  in  ethical  institutions.  At  successive  stages 
of  general  culture  certain  types  predominate  without  being 
universal ;  that  is  to  say,  the  forces  making  for  a  given  type  are 
apparently  favoured  by  the  general  conditions  of  one  stage  and 

depressed  by  those  of  another.1 

1  Certain  difficulties  in  applying  this  method  should  be  noticed  here. 
The  first  is  the  vagueness  of  the  conception  of  general  culture.     It  may  be 
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13.  Jn  following  this  method  we  are  deserting  the  order  of 

time,'  We  are  seeking  only  to  classify  on  a  certain  basis. Whether  the  actual  advance  of  society  tends  to  move  along  the 

stages  which  we  make  to  succeed  one  another  in  our  scheme 
 is 

a  separate  question.  And  there  is  yet  another  question  
which 

is  distinct  from  all  of  them.  Are  we  to  allow  the  terms  higher 

or  lower  in  our  classification,  and  if  so,  on  what  principles 

are  we  to  justify  thorn  ?  In  relation  to  the  conception 
 of 

general  culture,  I  fear  the  terms  have  already  slipped  mto  the 

text.  They  are  implied  when  we  speak  of  grades  and  levels
. 

But  it  is  clear  that  in  applying  them  without  analysis,  we  run 

the  risk  of  arguing  in  a  circle.  We  are  so  ready  to  take  the 

ideas  of  our  own  time  as  necessarily  the  highest,  and  since  these 

are  also  the  latest— at  least  there  are  none  later— we  may  argue 

that  the  movement  of  society  has  on  the  whole  been  towards 

the  best.  To  avoid  intolerable  prolixity  of  description,  however, 

I  must  be  allowed  to  use  the  terms  provisionally.  I  shall 

asked  whether  in  the  term  moral  culture  is  not  included,  and
  if  so  whether 

we  are  not  arguing  in  a  circle  when  we  ascribe  a  cortam  stag
e  m  the  one  to 

a  corresponding  s^age  in  the  other.     The  reply  to  this  objection
  is  (1)  that 

as  has  already  been  pointed  out,  morality  does  not  m  point  
of  fact  advance 

Sep  by  step  with  the  other  aspects  of  culture,  and  (2)  tha
t  though  the  term 

needs  much  further  definition,  it  appears  in  the  ordinary  usa
ge  of  anthro 

pologists  to  contemplate  principally  the  state  of  the  
arts  of  1  te  and the 

degree  in  which  social  order  (outward  order,  a  very  differe
nt  thing  from 

morality)  is  maintained.     A  more  serious  objection  i.  that  no  sat
  factory 

method  of  distinguishing  grades  of  culture  has  yet  been
  carried  through. 

(See  for  a  brief  critique  of  successive  attempts,  Stemmetz,  L
Annee  Sociolo- 

qiaue,  vol.  iii.  137.)     But  though  the  accurate  grading  o
f  culture  leaves 

much  to  be  desired,  broad  distinctions  (as  ot  uncivilized  
and  civilized  or 

a-  'ain  of  certain  types  of  civilization)  are  generally  admitted,  a
nd,  for  on 

main  argument,  only  these  will  be  utilized       Steinmet
z  recognizes  the 

necessity  of  these  classes  (vogues  maisjustes  et  frls  pratiques,  p.  1
37). 

adds  the  class  of  Barbarian  as  intermediate,  and  the  term  wil
l  be  so  use 

hi   his  work,  though  it  must  be  admitted  that  the  limits  o
f  its  application 

are  ill  denned.     Anthropology  has  still  to  wait  for  the  comple
ted  system  of 

classification  which  alone  can  place  its  generalizations  on  a  farm  basi
s      A 

further  difficulty  is  that  no  statistical  method  exists  or  can
  be  de vised  for 

determining  accurately  the  percentage  of  cases  in  which  a
  given  institution 

is  found  at  a  certain  level.     In  this  respect  it  is  much  to  be 
 regret te  I  that 

no   systematic   attempt  has  been   made  to  follow  the  lead 
 ot   I 10  e 

Tylor  in  his  method  of  Investigating  the   Development
  of  Institution, 

(J   A          vol    xviii )    but   the    initial  difficulty  of  determining  what  is 

Se  else ̂   proved  too  great  for  Anthropology.     This  dif
ficulty ̂ restricts 

the  positive  argument  from  predominance  to  cases  where  
the  exceptions  are 

very  rare      In  other  cases,  i.  e.  where  '«  exceptions  "  are  fre
quent,  we  must 

content  ourselves  with  a  negative  and  allow  no  conclusion  to 
 be  drawn. 
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endeavour  to  justify  their  use  in  the  course  of  a  final  inquiry 
into  the  broad  trend  of  ethical  evolution.  If  then  these  terms 

are  provisionally  admitted,  our  classification  will  show  us  the 
lines  of  possible  evolution  from  lowest  to  highest.  How  far  in 
the  order  of  time  societies  have  moved  along  these  lines,  what 
has  furthered,  and  what  so  often  arrested  or  even  reversed  their 
course  are  further  questions.  Whether  there  is  any  broad  and 
general  tendency  in  historical  evolution  giving  meaning  and 
value  to  the  long  tragedy  of  human  development,  is  the  final 
and  vital  question  which  our  investigation  of  all  these  points 
may  help  us  to  approach.  But  it  will  hardly  be  possible  within 
the  limits  of  this  work  to  deal  fully  with  those  questions  of  the 
causation  of  social  change  which  suggest  themselves  here.  The 
utmost  that  we  can  hope  is  to  determine  the  question  of  fact. 
Has  the  actual  course  of  human  evolution  on  the  whole  been 

from  lower  to  higher,  and  if  so,  is  this  movement  based  on 
something  permanent  in  the  nature  of  things,  or  in  the  forces 
which  move  the  human  mind  ?  On  the  answer  to  this  question, 
in  which  as  it  were  all  the  results  of  science,  of  morals,  of  states 
manship,  are  summed  up  and  weighed  in  the  balance,  our  whole 
attitude  to  life,  to  social  affairs,  I  would  add  to  ethics  and  to 
religion,  must  very  largely  depend.  It  is  on  the  impartial  in 
vestigation  of  the  facts  of  mental  and  moral  life  that  the  answer 
must  ultimately  rest,  and  this  consideration  gives  to  the 
most  tedious  and  minute  investigation  in  these  fields  an  inestim 
able  value  in  the  sight  of  those  who  determine  their  attitude  to 
these  great  issues  not  by  guess  work,  but  by  science. 

To  sum  up.  Ethical  evolution,  which  is  our  subject,  is  not 
the  same  thing  as  Social  evolution,  but  it  is  intimately  con 
nected  with  it.  The  strictly  ethical  element  is  the  conception 
of  the  good,  whereby  man  seeks  deliberately  to  regulate  his 
conduct.  The  modifications  of  this  conception  are  connected 
by  countless  actions  and  re-actions  on  the  one  hand,  with  the 
economic  and  political  development  of  society,  and  on  the  other 
with  the  development  of  religion,  or  more  generally,  of  thought 

concerning  the  nature  of  the  world  and  man's  place  therein. 
The  object  of  comparative  ethics  is  to  distinguish  the  main 
types  of  ethical  conception,  and  classify  them  in  such  wise  as  to 
throw  the  greatest  light  on  the  conditions  and  character  of  their 
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development.  Among  ethical  conceptions  we  distinguish  broadly 
between  the  rule  of  action,  and  the  reason  given  for  obeying  it. 
The  first  is  embodied  in  custom  and  law,  and  with  these  our 

investigation  begins.  Our  object  will  be  to  describe  and  classify 

the  leading  types  and  customs  that  we  find  in  each  great 

department  of  social  life.  Further,  with  a  view  to  obtaining 

what  light  we  can  on  the  general  character  of  human  develop 

ment  we  shall  not  only  distinguish  the  various  forms  which 
custom  assumes,  but  shall  endeavour,  as  far  as  possible,  to  set 

forth,  with  due  note  of  exceptions,  the  type  of  institution  which 

predominates  at  each  stage  of  social  evolution. 
This  comparative  study  of  institutions  forms  the  first  part  of 

our  work.  Upon  this  follows  the  study  of  the  ideas  underlying 
the  social  or  ethical  order,  the  reasons  which  men  render  to 

themselves  for  making  and  obeying  laws  of  conduct.  This  will 
draw  us  to  the  comparative  study  of  religion,  and  of  the  great 
ethical  systems  of  history.  These  ideas  we  shall  have  to 
examine  and  classify  in  the  same  manner.  From  this  classifica 

tion  it  may  in  some  degree  appear  how  far  there  is  evidence  of 
an  advance  from  lower  to  higher  conceptions,  and  if  so,  how  far 
the  higher  ethical  and  religious  ideas  have  actually  moulded 
the  practice  of  men.  These  I  take  to  be  the  main  problems  of 
Comparative  Ethics. 

Our  first  business,  then,  will  be  with  the  ethical  institutions, 

that  is  to  say,  those  customs  and  laws  which  are  most  directly 
related  to  ethical  ideas.  We  have  to  take  these  institutions 

under  their  main  heads,  and  distinguish  and  classify  what  we  find. 

Lastly,  we  have  to  arrange  them  in  the  scale  of  the  general 
evolution  of  society.  For  this  latter  purpose  it  will  be  necessary 
to  form  some  outline  conception  of  the  social  framework  to  which 
all  institutions  belong,  and  in  the  next  chapter  I  shall  therefore 
attempt  to  distinguish  the  main  types  of  social  organization. 



CHAPTER   TI 

FORMS  OF  SOCIAL   ORGANIZATION 

1.  WHEN  we  set  out  to  classify  types  of  social  organization  the 
first  question  that  arises  is  whether  any  organization  at  all  is  a 
universal  characteristic  of  all  races  of  men.  I  do  not  mean  to 

suggest  that  there  ever  was  or  could  have  been  a  time  in  which 
individuals  lived  in  complete  isolation — the  relation  of  mother 
and  child,  to  go  no  further,  would  always  involve  the  rudiments 
of  family  organization,  and  the  necessities  of  defence  have  always 
no  doubt  secured  some  more  extended  co-operation.  But  from 
this  to  anything  like  a  regular,  permanent,  social  structure, 
resting  upon  any  distinct  customs  and  ideas,  there  is  a  consider 
able  step ;  and  it  is  simply  a  question  for  history  and  observation 
to  decide  whether  there  have  or  have  not  existed  any  races  of 
men  which  have  failed  to  make  this  primary  move  in  advance. 
As  to  this,  contemporary,  or  nearly  contemporary,  observation 
has  to  tell  us  that  there  are  certain  tribes  the  organization  of 
which  is,  to  say  the  least,  in  a  very  rudimentary  condition,  and 
before  turning  to  the  somewhat  complex  structure  which  will 
encounter  us  in  dealing  with  the  mass  of  savage  races,  it  may  be 
well  to  consider  some  of  these.  To  do  so  will  guard  us  against 
the  rash  assumption  that  those  institutions  which  we  find 
generally  prevalent  among  savages  are  necessarily  universal  or 
necessarily  primitive.  Further,  to  have  on  starting  an  outline 
picture  of  what  man  is  in  the  lowest  grade  of  culture  known  to 
us  will,  I  think,  assist  our  comparative  judgments  all  along  the 
line,  and  I  will  therefore  allow  myself  a  little  latitude  and  give 
a  summary  from  what  our  authorities  tell  us,  not  only  of  the 
social  life,  but  of  the  ideas  and  beliefs  of  a  couple  of  peoples  who 
stand  very  low  in  the  scale,  and  of  whose  life  we  have  clear, 
consistent,  and  authoritative  accounts. 

42 



FORMS   OF   SOCIAL   ORGANIZATION  43 

2.  I  will  take,  first,  the  Rock  Vcddalis  of  Ceylon,  as  described 

by  the  Herrn  Sarasin. 
The  Veddahs  consist  of  a  mere  handful  of  scattered  families 

living  sometimes  in  trees,  in  the  rainy  season  often  in  caves, 

though   they  are    capable    of  making  primitive  huts.      They 

are  hunters,  and  each  Veddah,  with  his  wife  and  family,  keeps 

his  hunting  ground  for  the  most  part  scrupulously  to  himself. 

These  very   primitive  folk,   we    read    with    some   surprise,  are 

strictly  monogamous,  and   have   the  saying  that    nothing  but 

death  parts   husband  and   wife.     Infidelity  among  them  is,  in 

fact,  rare,  and   is   generally   avenged    upon   the  paramour  by 

assassination  at  the  hands  of  the  husband.     The  looseness  of 

morals  which  prevails  apart  from  marriage  among  most  savages 

also  appears  to  be  rare  among  these  people ;  and  though  the 
husband  is  master  in  his  own  cave,  his  wife  is  well  treated  and 

is  in  no  sense  a  slave.     The  Veddahs  arc  credited  with  affection 

for  their  children,  and  the   children  with  attachment  to  their 

parents   after  they   have    grown    up.       There    is   no    sufficient 

evidence  of  the  prevalence  of  infanticide  among  them,  in  which 

they   are   also   honourably    distinguished    from    many   higher 

savages.     The  strict  monogamy  and  well-united  family  life  of 

the  Veddahs  is  partly  explained  by  the  fact  that  they  live  in 

great  measure  in  isolation.     In  the  dry  season  they  pass  their 

time  on  their  hunting  ground ;  in  the  wet  season  small  groups 

of  families  will  resort  to  some  hillock  which  is  the  centre  of  two 

or  three  hunting  grounds,  and  sometimes  two  or  three  families 

will  reside  together  for  a  time  in  one  cave.     This  little  group  of 

families  forms  a  clan  or  "warg,"  but  the  "warg"  appears  to 
be    small,    and    to   have   but    the   slightest    organization    and 

very  few  functions.     There  appears  to  be  a  certain  common 

property   in  the  hill  on  which  they   meet,  and  in  the  honey 
to  be  found  thereon.     Sometimes  also  the  leading  men,  or  it 

might  be  an  influential  old  woman,  in  the  clan  will  intervene 

to  compose  disputes.     Most  clans  have  only  a  dim  idea  of  the 

bare  existence  of  others,  and  in  consequence  there  is  no  ques 

tion  of  marriage  outsido  the  clan  which  is  so  common  a  feature 

of  the  next  higher  stage  of  development.     There  is  no  slavery, 

of  course    no  class   distinctions,  and    no    regular    war,    though 

sometimes  there  will  be  fighting  over  the  boundaries  of  hunt- 
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ing  grounds.  In  short,  if  we  put  all  these  points  together,  it 
appears  that  beyond  the  narrow  circle  of  the  family  there  is 
scarcely  any  organized  common  life.  The  family  group  is 
isolated.  It  is,  perhaps,  in  consequence  of  this  fact  that 
marriage  with  the  younger  sister  is  not  only  tolerated,  but 
apparently  common.  In  all  probability,  the  restriction  of  the 
Veddah  to  a  single  wife  is  partly  due  to  the  same  isolation.  A 
contributory  cause  is,  perhaps,  a  deficiency  in  the  number  of 
women.  In  several  settlements  the  Sarasin  brothers  found  53 

adults,  composed  of  30  males  and  23  women.  In  the  caves  of 
the  Danigala  they  found  4  men  and  2  women;  in  other  caves 
3  and  3,  and  in  yet  others  10  and  8.  The  census  of  the  whole 
population  in  1881  gave  1177  males  and  1051  females.  When 

we  compare  this  with  many  savage  tribes  in  which  polygamy 
prevails  we  shall  find  an  instructive  contrast  in  the  relative 
numbers  of  the  sexes. 

Of  the  religious  conceptions  of  the  Veddah  very  little  is  known. 
The  corpse  is,  or  used  to  be,  left  where  the  man  died  with  a  stone 

or  sticks  put  over  it.  If  his  death  occurred  in  a  cave  the  family 
would  leave  the  cave  for  a  season,  letting  the  skeleton  remain. 
No  fear,  however,  is  shown  of  skeletons,  and  funeral  offerings  and 
feasts  are  only  found  among  the  village  Veddahs  who  have  come 
under  the  influence  of  the  Singalese.  There  is  no  evidence  of  any 
conception  of  a  Creative  God,  but  there  are  traces  of  the  universal 
savage  belief  in  the  power  of  killing  men  and  animals  by  witch 
craft.  The  most  striking  and  distinctive  ceremony  is  a  dance 
round  an  arrow,  of  the  nature  and  meaning  of  which  little  seems 
to  be  known. 

The  description  which  the  Sarasins  give  of  the  intellectual 
powers  of  the  Veddahs  is  not  without  interest.  Their  intelli 

gence,  they  say,  is  normally  developed,  but  in  scope  far  below 
that  of  the  European.  Their  outlook,  and  therefore  the  scope  of 
their  thought,  is  extraordinarily  limited,  but  within  those  limits 
the  Veddah  moves  with  ease.  A  Veddah  untouched  by  foreign 
influences,  they  declare,  has  no  power  of  counting,  and  they 
mention  it  as  something  of  a  feat  that  one  Veddah  succeeded 
in  dividing  nine  potatoes  equally  between  three  individuals. 
They  have  no  names  for  days  or  months,  but  distinguish  the 
full  moon.  They  do  not  know  the  year.  They  express  size  and 
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height  by  gestures.  They  have  no  medicine,  but  have  acquired 
some  knowledge  of  surgery  and  the  binding  of  wounds  from  the 
Singalese.  They  are  contented,  and  we  are  not  surprised  to 
learn  that  they  combine  a  certain  instinctive  fear  of  strangers 
with  some  contempt  for  them.  For  the  rest,  they  are  said  to 
be  irritable  and  liable  to  be  infuriated  by  laughter.  On  the 
other  hand,  they  have  no  delight  in  bloodshed  and  never  kill 

except  as  a  punishment ;  they  are  not  cruel  even  to  animals, 
and  are  said  to  appear  annoyed  at  the  unnecessary  slaughter  of 
an  animal.  They  are  truthful,  unaggressive,  hospitable  and 

sympathetic  to  strangers  in  need,  grateful,  and  plucky  in  fight 
ing.  They  respect  the  property  even  of  strangers,  and  would 
not  even  take  a  few  leaves  from  a  banana  tree  without  coming 

to  ask  leave.  The  property  of  others  is  to  them,  our  authors 

say,  as  a  matter  of  course  inviolable. 
Such  in  brief  are  the  character,  attainments  and  social  life 

of  the  Veddahs,  in  many  respects  not  what  one  would  have  ex 

pected  of  one  of  the  most  primitive  races  of  men,  almost  without 

social  organization  but  with  a  strongly-developed  family  life,  far 
from  deficient  in  the  moral  qualities  upon  which  higher  forms  of 
social  life  are  built  up,  but  wanting  in  the  power  or  the  stimulus, 
or  both,  to  unite  in  larger  numbers,  and  in  the  more  complex 

and  far-reaching  purposes  upon  which  regular  societies  are 
founded.  In  them  among  existing  savages  we  perhaps  come 
nearest  to  the  idea  of  the  Homeric  Cyclopes,  of  whom 

"  each  rules  his  wife  ami  children,  nor  do  they  care  for  one 

another." 

3.  Not  much  more  highly  developed  are  the  Yahgans  of  Tierra 
del  Fuego,  as  described  by  Messrs.  Hyades  and  Deniker.  Here 
the  family  is  less  isolated,  and  perhaps  in  consequence  we  have 
neither  the  monogamy  nor  the  strict  fidelity  which  are  char 
acteristic  of  the  Veddahs.  The  girl  is  given  in  marriage  by  her 

parents,  as  is  usual  in  savage  society,  without  the  form  of  her 
consent,  and  though  a  single  wife  is  the  more  ordinary  rule, 

two,  three,  or  four  are  common.  Generally  the  newly-married 

couple  live  with  the  wife's  parents,  to  whom  the  husband  is  for 
the  time  a  servant ;  and  here  we  have  the  germ  of  marriage  by 
service  which  we  shall  find  a  common  characteristic  of  a  slightly 
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higher  stage.  Apart  from  marriage  there  are  no  restrictions 
upon  either  sex,  and  the  enforcement  of  the  marriage  tie  itself 
is  left  to  the  husband,  who  may,  however,  count  upon  a  certain 
support  from  the  neighbours  and  kinsfolk  in  avenging  his 
wrongs.  This,  indeed,  is  much  the  same  with  all  questions  of 
crime.  A  man  who  kills  his  wife  will  be  pursued  by  her  family, 
or  perhaps  by  a  group  of  families,  and  killed,  it  may  be  a  year 
or  two  later.  No  doubt  he  can  resist  in  fight,  but  he  will  obtain 
no  sympathy  or  support.  Justice  is  entirely  a  matter  which  the 

individual  must  vindicate  for  himself.  "Every  man,"  say  our 
authors,  "  is  a  redresser  of  wrongs,  and  does  justice  for  himself, 
without  knowing  any  law."  The  quarrels  of  a  few  families  can 
scarcely  be  dignified  by  the  name  of  wars,  and  indeed  there  is 
an  absence  of  the  organization  necessary  for  any  operation 
worthy  of  that  name.  There  are  no  chiefs,  just  as  there  are  no 
ranks  and  no  slaves. 

Our  authors  deny  to  the  Yahgans  any  sign  of  the  possession 
of  religion  except  a  belief  in  ghosts  or  phantoms,  from  whom 
they  fear  injuries  in  this  life.  In  particular  they  are  subject  to 

recurring  panics  due  to  cannibal  ghosts,  "  oualapatou,"  who  make 
night  attacks  upon  them  and  eat  men  and  children.  Other 
injurious  spirits  are  met  with  in  the  forests.  There  are  among 

them  sorcerers,  "  yakamouch,"  who  appear  to  address  incanta 
tions  to  a  mysterious  being  called  "  Aiapakal,"  and  to  hold  from 
a  spirit  named  "  Hoakils "  a  supernatural  power  of  life  and 
death.  The  yakamouch  narrates  that  he  has  eaten  some  one 
in  a  dream,  and  this  bodes  ill-luck  and  even  death  for  the 
person  dreamed  of.  Some  sorcerers,  however,  act  as  medicine 
men,  and  draw  out  the  causes  of  the  disease  from  the  body  in 
the  form  of  arrow  heads. 

Like  the  ancient  Hebrews,  they  "  cut  themselves  for  the 
dead,"  and  the  name  of  the  dead  man  becomes — to  use  a  phrase 
taken  from  another  part  of  the  world — tabooed.  It  would  not 
be  applied,  for  example,  to  any  place  or  person  which  bears  it. 

The  dead  man's  hut  is  burnt  down,  and  his  effects,  such  as  they 
are,  given  away — usages  which  rather  represent  fear  of  death 
and  all  that  pertains  to  it  than  any  definite  religious  belief, 
though  mutilation  as  a  ceremony  of  mourning  may  be  a  survival 
of  a  more  terrible  sacrifice  at  an  earlier  stage. 
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Notwithstanding  their  superstitious  character,  cannibalism  is 
not  imputed  to  the  Yahgans,  and  in  other  respects  their  moral 
qualities  do  not  appear  to  be  particularly  low.  They  hold 
human  life  sacred  with  the  exception,  common  among  savages, 
that  they  allow  infanticide.  This,  however,  does  not  prevent 
the  existence  of  strong  affection  for  the  children  who  are  allowed 
to  survive,  or  of  a  similar  feeling  on  the  part  of  the  children 
towards  their  parents.  Property  is  not  held  in  common,  but 
they  are  free  in  giving  and  hold  hospitality  a  duty.  They  are 
neither  cruel  nor  malicious,  but  they  do  not  regard  lying  as 
being  in  any  way  disgraceful. 

In  the  Yahgans  we  have,  to  sum  up,  another  example  of  a 
small  number  of  people — the  whole  population  is  less  than  one 
thousand — living  in  small  groups  of  three  or  four  families, 
without  any  regular  clan  organization,  though  with  fairly  well 
established  customs  to  which  the  feeling  of  the  community  lends 
support,  a  support  which  is  frequently  vindicated  by  force  of 
arms.  The  conception  of  the  supernatural  among  this  people  is 
scarcely  more  definite  than  their  social  order,  but  again  shows 
the  germ  of  beliefs  which  we  shall  sec  reaching  a  high 
development  at  a  further  stage. 

It  will  be  seen  that  these  two  peoples  differ  in  several  im 
portant  respects.  But  they  have  one  thing  in  common — the 
very  rudimentary  character  of  their  social  organization.  Their 
communities  are  small ;  in  the  case  of  the  Veddahs  there  seems 
to  be  scarcely  any  common  life  beyond  that  of  the  family.  They 
have  no  regular  organization  for  enforcing  order  or  maintaining 
the  customs  which  they  severally  follow.  Even  their  beliefs  are 
indefinite ;  and  if  some  of  this  indefiniteness  may  be  due  to 
difficulties  in  the  way  of  understanding  them,  there  is  no  reason 
to  set  it  all  down  to  that  cause.  The  one  thing  that  is  strongly 
marked  among  the  Veddahs,  their  monogamy,  seems  correlated 
with  the  absence  of  a  wider  clan  life.  Now  it  is  for  the  sake  of 

this  elementary,  inorganic  character  that  I  have  dwelt  on  these 
people  here.  Through  the  greater  part  of  the  savage  world  we 
find  institutions,  ideas,  an  organization  in  short,  which  is  not 
ours,  but  which  is  nevertheless  definite  and  often  complicated. 
It  is  perhaps  a  natural  tendency  on  the  part  of  anthropologists 
to  take  the  institutions  which  they  find  strongly  marked  in 
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these  low  grades  of  culture  and  assume  them  to  be  primitive,1 
treating  the  numerous  cases  in  which  such  institutions  are  but 

partially  developed  as  cases  of  "  survival,"  explaining  them,  that 
is,  as  due  to  the  partial  break  up  of  those  which  they  assume  to 
be  original.  But  another  alternative  is  at  least  equally  possible. 
It  may  be  that  in  the  lowest  grade  of  culture  no  institution,  and 

no  belief — not  even  that  in  witchcraft — is  very  strongly 
developed ;  that  the  elaborate  institutions  which  we  find  in  a 
great  part  of  the  savage  world  are  in  their  most  distinct  and 
characteristic  form  the  products  of  a  special  evolution,  and  that 
the  less  distinct,  less  marked,  forms  frequently  found,  which  are 
generally  treated  as  survivals,  are  to  be  regarded  rather  as  incom 
plete  developments.  This  possibility  should  be  borne  in  mind 
when  we  are  discussing  forms  of  social  organization,  and  when  we 
find  that  each  type  is  realized  in  many  different  grades  of  perfec 
tion  and  is  often  crossed  perplexingly  enough  by  tendencies  that 
set  towards  a  quite  different  type.  Bearing  this  in  mind  we  may 
now  proceed  to  pass  in  review  the  leading  generic  types  of  social 
organization. 

4.  The  deepest  distinction  between  different  forms  of  human 

society  turns  on  the  nature  of  the  social  bond  itself — the  tie 
which  keeps  the  members  of  a  society  together  while  separating 
them  in  a  greater  or  less  degree  from  the  rest  of  the  world.  Not 
that  the  bond  of  union  is  ever  simple  or  single.  The  motives 
that  make  men  live  and  act  together  are  diverse.  But  among 
the  conditions  which  keep  society  at  one  and  maintain  its  con 
stitution  in  vigour  certain  leading  forces  may  be  distinguished, 
and  at  different  stages  of  development  one  or  other  of  these  is 
often  so  prominent  as  to  dominate  the  remainder  and  give  its 
character  to  the  society  as  a  whole.  These  forces  may,  I  think, 
be  usefully  grouped  into  three  which,  we  may  say,  constitute  the 

leading  principles  of  social  union.  I  will  call  them : — 
(A)  The  principle  of  Kinship. 
(B)  The  principle  of  Authority. 
(C)  The  principle  of  Citizenship. 
It  might  be  expected  that  I  should  add  religion  as  a  fourth, 

1  In  particular,  it  is  natural  to  take  institutions  which  stand  in  strong 
contrast  to  our  own,  as  primitive.  This  is  well  pointed  out  by  Steinmetz, 
Annde  Sociologique,  1898-99,  pp.  50-51. 
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but  it  is  better  to  say  that  the  religious  factor  works  all  along 

the  line,  strengthening  each  of  these  three  in  turn  with  its 
authority,  though  there  are  some  cases  in  which  it  becomes  so 
dominant  as  to  give  a  special  character  to  the  bond,  and  these 
must  be  noted  in  their  place. 

(A)  Kinship,  as  a  bond  of  Social  Union. 
Now  primitive  and  savage  society  appears  to  rest  generally 

on  kinship.  Thus,  the  one  form  of  social  union  which  may 
with  entire  confidence  be  called  natural  and  universal  is  the 

relationship  of  mother  and  child.  But  as  the  children  grow  up 
and  form  families  of  their  own  the  old  relationship  is  not  neces 

sarily  broken.  They  may  remain  together,  combining  for  the  chase 
or  for  mutual  defence,  so  forming  themselves  into  something  of 
the  nature  of  a  clan.  Or,  though  wandering  away,  they  may 
retain  memories  of  kinship  and  preserve  certain  common  bonds, 

so  forming  a  tribe.  The  clan,  or  group,  organization,  with 
generally  something  of  a  wider  tribal  unity,  forms  the  normal 
society  of  the  primitive  world.  Let  us  consider  some  repre 
sentative  forms  of  such  a  social  organization. 

In  Australia  a  tribe  such  as  the  Wakelbura,  which  is  typical 

of  many,  occupies  exclusively  a  certain  well-defined  area,  This 
is  divided  into  lesser  areas  occupied  by  divisions  of  the  tribe,  and 
the  subdivision  may  be  followed  till  we  come  to  the  local  unit 

consisting  of  men  who  are  nearly  related  to  one  another,  along 

with  their  wives  who  are  "  brought  from  other  localities." ] 
This  is  one  way  in  which  the  tribe  is  divided.  But  there  is  a 
cross  division  dependent  upon  the  marriage  customs.  The 

whole  tribe  is  divided  into  two  moieties  which  are  "exogamous" 
— that  is  to  say,  people  must  marry  outside  their  own  moiety. 
These  moieties  again  are  divided  into  sub-classes,  and  the  sub 
classes  into  totems.  The  totem  is  a  class  of  objects,  e.g.  animals 
or  plants,  with  which  certain  human  beings  have  a  mysterious 
affinity.  The  animal  has  an  influence  over  the  human  being, 
the  human  being  can  control  or  affect  the  procreation  of  the 

animal.2  Among  the  Wakelbura  we  find  such  totem  names  as 

1  A.  W.  Ilowitt,  The  Organization  of  Australian  Tribes,  vol.  i.  part  2, 
1888,  p.  101. 

2  At  least  among  the  Central  Australians  (Spencer  and  Gillen,  i.  ch.  6). 
I  do  not  know  whether  this  holds  of  the  Wakelbura. 

VOL.  I.  E 
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the  Plain  Turkey,  Small  Bee,  Opossum,  Kangaroo,  Emu, 
Carpet  Snake,  etc.  The  totems  are  also  exogamous. 

Now  the  moiety  and  totem  divisions  go  by  "  mother-right,"  i.  e. 
they  are  inherited  through  the  mother,  and  it  will  be  seen  to 
follow  that  the  women  and  children  of  any  local  group  belong  to 
different  totems  and  the  opposite  moieties  to  their  husbands  and 
fathers.  For  example,  a  man  of  the  Plain  Turkey  totem  cannot 
marry  a  Plain  Turkey  woman.  His  wife  will  be,  say,  an  Emu. 
Her  children,  male  or  female,  will  also  be  Emus.  Hence  any 
single  local  group  must  contain  members  of  the  two  moieties  and 
of  different  totems.  It  follows  further  that  when  the  men  of  a 

group  are  nearly  related  and  are  therefore  of  one  totem,  to  find 
wives  they  must  go  to  another  totem,  that  is  to  another  locality. 
The  moieties  and  totems  will  accordingly  be  scattered  among 
the  different  local  divisions  of  the  tribe.  In  other  words  the  two 
kinds  of  division  will  cross  one  another.  On  the  one  hand  we 

have  the  local  division  corresponding  to  the  actual  grouping  of 
men  in  their  daily  life.  On  the  other  we  have  a  cross  division 
into  classes  and  totems  which  spread  all  over  the  tribe.  The 
magical  bond  of  totemism  and  the  practice  of  intermarriage 

connected  with  it l  constitute  a  strand  of  connection  holding  the 
district  local  groups  together. 

Considering  the  social  structure  as  a  whole,  we  find  a  smaller 

unit — the  local  group — based  on  near  kinship  and  maintained 
by  descent  from  parent  to  child,  and  a  wider  unity — the  tribe — 
the  parts  of  which  are  kept  in  close  relationship  by  intermarriage, 
the  whole  structure  being  permeated  by  what  at  a  higher  stage 
we  should  call  common  religious  beliefs,  though  here  the  beliefs 

are  really  not  so  much  religious  as  magical.2  These  appear  to 
be  the  typical  elements  in  early  society. 

5.  But  these  elements  admit  of  further  evolution.  The  Austra 

lian  tribe  takes  its  peculiar  character  from  the  matrimonial 

institutions  of  the  peoples  which  admit  of  very  little  develop- 

1  Members  of  the  same  totem  are  also  in  many  tribes  bound  to  mutual 
defence — not,  however,  among  the  Arunta  (Spencer  and  Gillen,  i.  211). 

2  Howitt,  op.  cit.,  pp.  98-103.     With  other  forms  of  Australian  social 
organization  and  the  stages  of  transition  to  a  higher  type  I  need  not  deal 
here.    See  Howitt,  I.  c.,  p.  102,  and  Tribes  of  South  East  Australia,  ch.  ii. 
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ment  for  the  family.1  In  other  peoples  we  find  groups  corre 
sponding  more  to  our  idea  of  a  clan — that  is  to  say,  a  kind  of 
enlarged  family.  In  the  clan  most  familiar  to  us  where  kinship 

is  based  on  ''father-right" — that  is,  where  the  child  inherits  its 
father's  name  and  status — the  government  rests  on  the  eldest 
male  ascendant.  A  man  and  his  wife,  their  sons  with  their  wives, 

their  grandchildren  and  great-grandchildren,  may  dwell  together 
or  near  at  hand,  all  ruled  by  the  common  progenitor.  This  is 

the  familiar  patriarchate  of  Genesis.  But  the  clan-structure  may 
also  be  built  up  on  mother-right,  in  which  case  the  organization 
is  a  degree  more  complex  and  less  compact.  Here  the  centre  of 

the  family  is  the  mother,  and  all  her  children  and  daughters' 
children  belong  to  it.  But  her  husband  is  not  a  member  of  it, 

neither  are  her  daughters'  husbands.  They  are  strangers  and 
sojourners  in  the  abode  of  their  wives,  and  often  have  to  visit 
them  in  secret  and  avoid  all  communication  with  their  wives' 
relatives.  This  is  the  form  of  society  known  formerly  as  the 
matriarch  ate,  but  the  term  was  a  misnomer,  since  the  cases  in 
which,  the  eldest  woman  rules  are  extremely  rare,  if  they  exist  at 
all,  while  mother-right  is  common.  The  headship  of  such  a 
clan  is  ordinarily  inherited  through  the  mother,  but  not  by  the 
mother,  passing  from  her  brother  to  her  son  and  from  her  son  to 

her  daughter's  son. 
The  clan,  whether  maternal  or  paternal,  has  certain  character 

istic  features.  Take  for  example  the  Malay  Suku,  the  unit  of 
the  original  Malay  Society.  Here  membership  of  the  Sukus 
goes  by  female  descent,  the  headship  is  partly  inherited  through 
the  mother  but  in  part  elective,  and  the  head  dispenses  justice 
except  in  the  grave  cases  for  which  an  assembly  of  heads  are 
gathered  together.  The  clan  owns  all  the  land  which  its 
members  occupy.  The  men  who  marry  into  it  cannot  touch 

their  wives'  property  without  the  consent  of  her  family.  It 
protects  and  avenges  its  members  and  is  collectively  answerable 

1  The  relationships  are  all  group  relationships,  i.  e.  no  distinction  in 
name  or  in  tribal  custom  is  drawn  between  the  blood  brother  and  the  tribal 
brother.  A  group  of  tribal  brothers  (a)  intermarrying  with  a  group  of  sisters 
(b)  will  have,  as  children,  brothers  and  sisters  of  a  third  group  (c).  This 
group  relationship  clearly  does  not  lend  itself  to  the  family  structure  which 
hinges  on  the  central  position  of  the  common  ancestor  or  eldest  male 
ascendant  as  representing  him. 
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for  their  misdeeds.  These  are  ordinary  features  of  clan-life,  though 

naturally  they  are  worked  out  with  many  differences  of  detail.1 
As  to  government,  for  example,  there  are  many  variations  in 

the  power  of  the  head  and  the  mode  of  his  appointment.  He 

may  have  absolute  powers  of  life  and  death  like  the  Roman 

father,  or,  to  take  an  example  from  the  domain  of  mother- 

right,  like  the  maternal  uncle  or  grandfather  among  some  African 

people,  such  as  the  Barea  and  Kunama.2  Or  he  may  have  little 
power  to  act  without  the  consent  of  the  clan.  Thus  in  the 
Indian  law  books  his  position  fluctuates  between  that  of  a 

patriarch  and  the  manager  of  a  joint  stock.3  He  may  have  the 
right  at  will  to  expel  his  son  from  the  family  as  apparently  in 
the  older  Babylonian  law,  or  this  right  may  be  expressly  limited 

as  in  Hammurabi's  code.4  Finally  he  may  himself  be  set  aside 

for  incompetence,  as  is  possible  at  the  present  day  in  the  joint 

family  of  the  Deccan  and  of  Montenegro,  and  could  be  done  by 

the  Phratry  under  Athenian  law.5 

Again,  the  extent  of  the  clan  may  vary  greatly.  Under  father- 
rio-ht,  for  example,  it  may  hold  together  only  while  the  common 

ancestor  lives,  or  it  may  continue  in  being  after  his  death,  his 

eldest  son,  or  next  brother,  succeeding  him,  or  the  succession 

perhaps  being  determined  by  free  choice.  Some  writers  dis 

tinguish  the  two  forms  as  the  Patriarchal  Family  and  Joint  Family 

1  Waltz,  Anthropologie,  5,  i.  pp.  139-142. 

2  The  theory  of  Manu,  Bk.  8,  416,  is  that  all  the  property  is  the  father's. 
Among  the  Kondhs,  too,  the  father  is  absolute,  the  sons  having  no  property, 
but  with  their  wives  and  children  sharing  the  common  meal.     (J.  D.  Mayne, 

A   Treatise  on  Hindu  Law,  p.  231  ;   Post,  Grundriss  der  Ethnologischen 
Jurisprudenz,  i.  p.  136.) 

3  Mayne,  255-298. 
4  I  assume  in  the  text,  for  the  sake  of  argument,  that  the  "  Sumerian 

Laws  "  do  represent  actual  custom  of  early  date.     According  to  the  third  of 

these  "  laws,"  the  father,  by  disowning  his  son,  could  expel  him  from  house 
and  "  wall."  (?)    The  mother  could  deprive  him  of  the  house  and  its  furni 
ture.     On  the  other  hand,  the  son,  for  disowning  his   father,   could   be 
thrown  into  chains  and  sold,  and  for  disowning  his  mother,  he  could  be 

driven  out  of  house  and  town.     (Meissner,  Beitrage  zum  Altbabylonischen 

Privatrecht,  p.  14.)     In  Hammurabi  (sections  168  and  169),  the  father  can 

only  disinherit  for  a  second  offence,  confirmed  by  the  judgment  of  a  court. 
In  contracts   of  the  period,  both  the  older  and  newer  usages  are  found. 

(Kohler  and  Peiser,  Hammurabi's  Gesetz,  p.  134  ff.)    If  the  Sumerian  Laws 
form  a  real  code,  they  are,  as  Kohler  and  Peiser  have  pointed  out,  distinctly 
more  archaic  than  Hammurabi. 

6  Post,  op.  tit.,  1.  pp.  137,  138, 
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respectively,  and  both  are  common  enough  in  modern  India. l 
There  is  no  necessary  limit  at  which  the  family  must  break  tip, 

though  naturally  the  disruptive  tendencies  increase  with  its  size. 

In  India  the  presumption  of  the  law  is  that  the  family  is  un 

divided,  but  this  presumption  is  naturally  weaker  in  proportion 

as  the  relationship  is  more  remote.  Often,  as  in  parts  of  the 

Malay  world,  among  the  Nairs  of  the  Malabar  coast,  and  among 

the  North  American  Indians,  a  vigorous  joint  family  system  grows 

up  on  the  basis  of  mother-right.  The  clan  occupies  a  single 

Long  House  in  which  each  constituent  family  has  its  own 

apartments.  Among  the  Iroquois  the  members  of  the  Long 
House  carried  out  their  harvest  in  common  and  had  a  common 

store  administered  by  the  elder  women  arid  distributed  by  them 

among  the  different  apartments." 

6.  But  how  docs  the  clan  grow  beyond  the  family  group,  and 
how  are  we  to  consider  it  as  linked  to  other  clans  so  as  to  form  a 

tribe,  a  community,  or  a  state  ?  In  the  first  place,  there  is  mere 

natural  growth  to  consider.  If  the  clan  is  fruitful  and  multiplies 
it  will  send  forth  branches  which  may  be  partially  independent 

and  yet  retain  a  sense  of  connection  with  the  parent  stock.  So 
far  common  descent  is  the  principle  of  union.  Secondly,  as 

already  seen  in  the  case  of  Australian  groups,  there  are  the 

connections  formed  by  intermarriage.  Sometimes  these  con 

nections  serve  to  bind  the  smaller  family  groups  into  the  clan ; 
sometimes,  the  whole  clan  being  sufficiently  held  together  by  the 
ties  of  common  descent,  to  bind  one  clan  to  another,  and  so 

build  up  a  tribe  or  community.  Lastly,  the  social  unity,  what 

ever  it  be,  finds  expression  and  consecration  in  some  form  of 

magic  or  religion. 

It  is  important  to  remark  that  the  effects  of  intermarriage  on 

the  social  structure  differ  materially  according  as  mother-right 

or  father-right  prevails.  Under  mother-right  the  result  of 

marriage  outside  the  clan — "  clan  exogamy  " — is  that  the  man 
will  always  belong  to  a  different  clan  from  that  of  his  wife  and 

1  Mayne,  223-32.     The  ruler,  after  the  father's  death,  may  be  the  eldest 
male— the  eldest  brother,  "by  consent,"  according  to  Narada,  or  he  may  be 
chosen,  as  among  the  Todas. 

2  Morgan,  Houselife,  pp.  03,  GO. 
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children,  who  are  accordingly  more  closely  dependent  on  the  wife's 
brother  than  on  her  husband.1  The  result  is  to  introduce  a  cross 
division,  a  cleavage  that  cuts  through  family  and  clan  life.  We 
have  seen  this  cross  division  at  work  among  the  Australians,  but 
there  we  thought  of  it  mainly  as  a  bond  of  union  between  little 
groups  of  low  organization.  In  relation  to  a  more  developed 
system  of  kinship,  however,  its  other  effects  become  important. 
The  bond  that  unites  separate  clans  mars  the  unity  of  the 
family  itself.  This  is  very  apparent  where,  as  among  the  North 
American  Indians,  exogamy  is  based  on  Totemism.  The  members 
of  the  totem  are  bound  to  mutual  defence,  and,  as  the  same  totem 

may  be  found  in  quite  remote  parts — as  e.  g.  there  will  be  Bears 
or  Beavers  all  over  North  America,  there  is  a  potential  bond  of 
union  over  a  wide  district.  But  equally,  since  the  totem  is 
exogamous,  no  one  totem  by  itself  can  form  a  society.  In  some 
cases  two  totems  are,  one  may  say,  married  collectively,  i.  e.  the 
men  of  one  must  take  wives  only  from  the  women  of  another. 

More  generally  there  is  no  such  restriction,  but  two  or  more 
totems  live  together  and  intermarry.  Thus  among  the  Iroquois 
there  were  eight  totems — the  Wolf,  Bear,  Beaver,  Turtle,  Deer, 
Snipe,  Heron  and  Hawk.2  All  or  most  of  these  were  found  in  each 
of  the  five  "  nations  "  or  local  communities  into  which  the  Iroquois 
were  divided.  In  each  "  nation  "  or  local  community  there  would 
be  Beaver  men  with  Bear  wives  and  children,  Bear  men  with 
Beaver  wives  and  children,  the  totem  bond  cutting  clean  across 
the  family  and  local  divisions. 

This  dual  relationship  became  a  means  of  achieving  a  higher 
political  Union.     The  famous  League  of  the  Five  Nations  was 

1  Thus  the  uncle  (or  whatever  other  relation  the  particular  constitution 
of  the  clan  may  designate)  will  have  the  right  of  protecting  or  punishing 
the  children,  giving  the  girls  in  marriage,  etc.     The  children  will  inherit 

from  him,  and  in  case  of  divorce,  they  remain  in  the  mother's  clan.    (For  ex 
amples,  see  Post,  i.  pp.  72-78.)    The  uncle  may  even  have  the  right  to 
protect  the  child  against  its  own  father,  e.  g.  among  the  Barea,  Bazen,  and 
Kunama.     Of.  Rivers,  in  The  Cambridge  Expedition,  p.  151.     In  the  Torres 

Straits  a  fight  would  be  stopped,  if  one  of  the  combatants  saw  his  mother's brother  on  the  other  side.     The  father  also  had  power  to  stop  a  fight,  but 
it  was  less  absolute.    (Ib.,  144,  145.) 

2  Originally  these  formed  two  exogamous  groups,  i.  e.  Wolf,  Bear,  Turtle 
and  Beaver  could  not  intermarry,  but  must  take  a  partner  from  one  of  the 
other  four  totems.    But  this  restriction  broke  down.    (Morgan,  League  of  the 
Iroquois,  p.  83.) 
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founded  on  the  fact  that  each  nation  contained  the  eight  totemic 
groups  enumerated  above,  and  that  the  totem  tie  was  held  as 
strong  as  the  local  tie — so  that  two  Hawks  of  different  nations O 

would  have  stood  together  against  a  Heron  or  a  Bear  of  their 
own  nation.  This  cross  division  formed  a  natural  basis  for 

union,  and  its  strength  was  attested  by  the  success  and  dura 
bility  of  the  League.  What  was  done  consciously  by  the 
Iroquois  was  perhaps  done  unconsciously  at  a  lower  stage,  and 
has  probably  contributed  in  large  measure  to  the  formation  of 
organized  society.  The  practice  of  marrying  outside  the  family 
group  would  cause  many  local  aggregations  of  peoples  to  consist 
of  individuals  belonging  to  two  family  groups  or  more,  and  while 

the  physical  tie  bound  the  husband  to  his  wife's  children  the totemic  tie  bound  both  him  and  them  to  other  families.  In  this 

we  may  perhaps  find  an  explanation  both  of  the  wide  prevalence  of 
varying  rules  of  exogamy  and  of  the  horrors  attending  its  breach. 
If  the  structure  of  any  society  were  bound  up  with  its  mainten 
ance  it  is  in  accordance  with  the  normal  processes  of  social 
evolution  that  a  strongly-felt  tradition  should  assist  to  safeguard 

the  practice  and  to  condemn  and  destroy  those  who  break  it.1 
Be  this  as  it  may,  let  us  note  the  form  of  social  union  arrived 

at  under  mother-right  and  totemism.  We  have  (1)  the  clan, 
the  enlarged  family,  living  together  and  connected  by  ties  of 
descent  through  the  female.  (2)  The  totem  cutting  across  the 
clans  and  with  the  rule  of  exogamy  grafting  the  sons  and 
brothers  of  one  clan  on  to  another  as  husbands  and  fathers.  On 

the  basis  of  this  connection  we  may  have  (3)  the  local  community 
of  several  intermarrying  clans  living  side  by  side,  and  (4)  a 
wider  tribal  union  so  far  as  the  unity  of  the  totem  extends. 
There  is  here  a  possible  basis  for  an  extensive  but  somewhat 
loose  organization,  the  totem  bond  tending  to  weaken  rather 
than  to  strengthen  that  of  the  clan. 

Under  father-right  the  development  is  simpler.  So  far  as 

exogamy  prevails  this  will  still  form  a  bond  of  connection 
between  separate  stocks,  but  the  wife  now  passes  out  of  her 
family  into  that  of  her  husband,  and  her  children  are  his. 
Hence  the  division  cutting  across  the  family  is  no  longer  to  be 

1  On  the  instinctive  element  underlying  exogamy,  see  below,  chapter  iv. 
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found.1  Without  it  the  family  group  is  more  closely  knit.  Yet 
the  tie  formed  by  intermarriage,  though  less  strong  than  under 
the  other  system,  would  still  be  very  real.  The  wife  becomes  a 
member  of  the  family  into  which  she  marries,  but  she  still 

retains  relationship  with  her  blood  kindred,  and  cognatio — 

relationship  through  either  parent — is  generally  recognized  by  the 

side  of  agnatio,  strict  male  kinship  alone.2  A  group  of  such 
intermarrying  families  therefore  forms  a  community  united  by 
countless  interwoven  strands  of  affinity  and  blood  relationship, 
while  the  component  units  would  be  more  compact  than  under 

mother-right.3 

1  Among  the  Australian  tribes  indeed  the  totem  (or  class)  divides  the 
family  as  much  under  father-right  as  under  mother-right.     In  either  case, 
one  parent  is  separated  from  the  children.     But  "  father- right "  at  a  stage 
when  the  family  is  so  little  developed,  means  much  less  than  the  father- 
right  of  the  clan  system. 

2  As  e.  g.  among  the  Celts  (Vinogradoff,  Growth  of  the  Manor,  pp.  10-1 2), 
and  still  more  strongly  among  the  primitive  Germans  (Ib.,  135,  136). 

3  It  is  probably  owing  to  the  importance  of  intermarriage  as  a  bond  of 
union  in  early  society    that  prohibitions  of   marriage   generally  extend 
over  a  wider  circle  of  relationships  in  primitive  than  in  advanced  peoples 
(Westermarek,  297  ff.),  and  that  they  are  often  highly  developed  under  the 
paternal,  no  less  than  under  the  maternal  system.     Thus,  in  early  Rome, 
marriage  was  forbidden  within  the  sixth  degree  of  cognatio  ;  (Westermarek, 
308)  in  Mann,  between  all  Sapindas,  i.e.  to  the  seventh  degree.     Manu 
further  opposes  marriage  between  all  relations  through  the  male  (Manu  iii. 
section  5.     The  law  is  not  stated  very  stringently — a  damsel  fulfilling  these 
conditions  is  recommended  to  twice-born  men).     The  law  re-appears  in  the 
minor  codes.     Apastamba,  ii.  v.  11,  15-16  ;  Gautama,  iv.  2-5  ;   Vasishtha 
viii.  1,  2 ;  Vishnu  xxiv.  §  9,  10.     According  to  J.  D.  Mayne,  pp.  87,  88, 
though  Manu  applies  the  rule  to  twice-born  men  only,  it  is  also  observed  by 
the  Kurumbas,  Meenas,  Kondhs  of  Orissa.  and  Dravidian  tribes  of  S.  India. 
In  China,  marriage  is  forbidden  to  all  of  the  same  name  (Alabaster,  177). 

Such  prohibitions  may  of  course  be  combined  with  clan  or  race  or  caste 
endogamy  (prohibitions  to  marry  outside  the  group  concerned).  The  union 
of  exogamy  in  one  relation  with  endogamy  in  another  leads  to  much  con 
fusion  in  the  discussion  of  the  subject,  and  obscures  the  functions  and 
tendencies  of  each  rule.  Thus,  the  suggestion  that  the  clan  is  built  up  by 
exogamy  may  be  countered  by  the  production  of  endogamous  clans.  This 
would  be  fallacious,  since  the  exogamy  which  helps  to  build  the  clan  is  the 
prohibition  of  marriage  between  near  kin,  not  that  of  marriage  within  the 
clan  itself.  But  the  working  of  endogamy  illustrates  by  contrast  the 
uniting  effects  of  intermarriage.  In  the  history  of  Rome,  each  step  towards 
a  wider  union  seems  to  have  been  accompanied  by  a  break-down  of  endo- 
gamous  rules.  Originally  marriage  seems  to  have  been  limited  to  the 

"  gens  "  (Westermarek,  quoting  Mommsen  and  Marquardt,  368),  or  perhaps 
the  "curia"  (see  Ihering,  Evolution  of  the  Aryan,  p.  334).  Then  the 
patrician  gentes  formed  a  circle  of  intermarrying  clans.  The  plebs 
obtained  the  jus  connubii  in  B.C.  445  (Mommsen,  I.  p.  297),  and 
henceforward  the  distinction  of  patrician  and  plebeian  faded  away. 
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Of  course  even  in  early  society  the  principle  of  kinship  is 

not  as  rigid  in  practice  as  it  is  in  theory.  It  admits  of  an 

element  of  fiction,  since  the  inclusion  of  strangers  and  slaves, 

which  is  seldom  wholly  unknown,  makes  the  community  of 

blood  in  part  at  least  imaginary.  But  it  is  altogether  in 

accordance  with  primitive  ideas  that  the  make-believe — if  the 

belief  is  properly  made  with  all  due  rites  and  conditions  fulfilled 

— is  just  as  good  as  the  reality,  and  so  the  adopted  son  fills  the 

Further  the  Latini  Prisci  had  the  jtis  conmdii  from  an  early  period  (Momm- 

sen  I.  p.  100  ;  Girard,  104),  and  the  extension  of  this  form  of  Latinitas  and 
still  more  of  Roman  citizenship,  meant  at  every  stage  a  widening  of  the 

circle  within  which  marriage  was  possible,  till  it  embraced  the  whole  free 

population  of  the  empire.  At  each  remove  endogamy  is  the  separator, 
intermarriage  the  bond  of  union. 

The  line  of  thought  developed  in  the  text  points  to  the  conclusion  that 
it  is  the  combination  of  the  tie  of  intermarriage  with  that  of  descent  that 

forms  the  basis  of  primitive  society.  But  to  lay  this  down  as  our  positive 

conclusion  would  be  to  go  beyond"  the  evidence.  There  are  rude  societies in  existence,  in  which  no  rule  of  exogamy  holds,  so  that  even  the  union  of 

parent  and  child  is  permitted.  (Several  instances  are  given  in  Wcstermarck, 

pp.  290,  291.)  On  the  other  hand,  Post  (Grundriss,  I.  p.  33)  justly  remarks 
that  close  unions  are  scarcely  ever  enjoined,  unless  to  preserve  the  purity 

of  blood  (as  among  the  Pharaohs  and  the  Incas),  or  possibly  to  preserve  the 

family  property.  Such  reasons  imply  a  society  that  is  already  well  estab 
lished,  from  which  the  need  of  intermarriage  to  maintain  the  social  bond 

has  already  fallen  away.  On  the  other  hand,  in  a  primitive  people  where 
the  social  order  was  only  in  the  making,  it  is  certainly  reasonable  to  sup 

pose  that  the  objection  to  marriage  between  those  of  the  same  stock  (on 
whatever  principle  kinship  be  reckoned)  would  tend  to  keep  society  to 

gether,  while  a  preference  for  such  marriages  would  tend  to  break  it  up. 
The  difference  may  be  illustrated  by  contrasting  the  sociable  group  life 

of  the  Andamanese,  a  people  of  exceedingly  low  culture,  who  forbid  marri 
age  within  the  known  kindred  (reckoned  moreover  on  the  classificatory 

principle),  and  the  unsocial  life  of  the  Veddahs,  where  men  frequently  marry 
their  sisters.  The  forces  binding  men  together  are  in  reality  complex,  but 

if  we  imagine  kinship  to  be  the  only  one,  and  then  conceive  two  families 

living  in  proximity,  first  with  an  exuganious,  and  then  with  an  endogarnous 
rule,  we  shall  be  able  to  understand  the  function  of  exogamy.  The  two 
intermarrying  families  will  form  in  all  essentials  the  nucleus  of  a  com 

munity.  The  two  which  do  not  intermarry  must  remain  permanently 
separate.  Each  may  grow,  but  if  the  in-and-in  tendency  persists,  kinship 
still  being  assumed  to  remain  the  sole  basis  of  union,  they  will  tend  con 
stantly  to  split  up,  the  ties  between  each  section  being  so  much  closer  than 
those  between  more  distant  kin.  Now  we  cannot  say  with  certainty  that 

some  measure  of  exogamy  was  essential  to  the  formation  of  society,  for  we 
find  societies  in  which  exogamic  rules  almost  wholly  fail,  and  to  assume  that 
these  are  cases  of  decadence,  the  normal  principle  having  prevailed  in  the 

buil  ding  of  the  society,  would  be  to  go  beyond  our  evidence.  But  we  can  say 
with  some  certainty,  that  exogamy  is  a  principle  of  union  between  other 
wise  distinct  groups,  just  as  endogamy  tends  to  cement  the  group  within 
which  it  prevails  while  isolating  it  from  the  rest  of  the  world. 
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place  of  a  real  son.  But  though  he  is  not  really  bound  by  the 
blood  tie,  the  fictions  used  to  constitute  him  one  of  the  family 
are  an  evidence  to  us  showing  how  strong  the  sense  of  the 

blood  tie  is.  This  sense  finds  its  expression  in  the  family 
worship,  the  funeral  feast  to  the  dead  kindred,  and  the  belief 
that  none  but  the  actual  kin  or  those  who  have  with  due 

formality  been  made  such,  may  lawfully  do  this  service  to  the 
dead.  Hence  the  fear  of  calamities,  of  troubles  from  unfed  and 

unpropitiated  ghosts,  if  the  family  should  ever  die  out.  Hence, 
again,  the  duty  of  maintaining  the  family  succession,  the  intense 

desire  for  male  descendants,  and  the  community  of  property 
out  of  which  the  funeral  feasts  are  served.  The  patriarchal 
family  is  in  ideal  an  undying  unity.  Unencumbered  by  the 

cross  currents  of  feeling  set  in  motion  by  mother-right,  it  carries 
the  tie  of  kinship  and  the  affections  of  the  household  to  their 
highest  development,  while  it  is  none  the  less  capable  of  utiliz 
ing  intermarriage  or  the  ramifications  of  descent  to  extend  the 
bonds  of  kinship,  and  so  build  up  a  wider  union.  Thus,  as  in 
the  case  of  the  Roman  gens,  the  clan  may  be  a  much  wider 
society  than  any  family  group  connected  by  a  known  common 
descent.  Again,  distinct  clans  may  be  parts  of  a  still  wider,  if 
looser  union,  bound  by  a  sense  of  kinship.  Thus  beyond  the 
Greek  yeVos  we  have  the  QpaTpta,  and  beyond  that  the  <f>vkov, 

each  maintaining  a  certain  bond  between  its  members  resting 

on  real  or  supposed  kinship.1 
Accordingly  the  paternal  clan  has  very  naturally  formed  the 

; ;  starting  point  for  the  development  of  the  civilized  races,  Aryan, 
Semitic  and  Mongol,  in  all  of  which  the  earlier  Totemism  and 

mother-right  have  left  the  merest  vestiges,  while  the  paternal 
clan  remains  in  many  cases  in  full  vigour,  and  in  all  has  left  its 
marks  deep  in  the  life  of  the  great  nations  which  have  arisen 
out  of  it. 

To  sum  up — Early  society  is  based  upon  the  blood  tie,  real  or 
fictitious.  This  tie  takes  the  two  forms  of  common  descent  and 

intermarriage.  Descent  may  be  reckoned  through  the  mother 
only,  or  through  the  father  only,  or  through  both  parents. 
Those  closely  related  form  groups  which  keep  together  for 
mutual  defence  and  other  common  purposes,  and,  when  organized 

1  Busolt,  Staats  und  Eechtsaltertumer,  p.  21  ff. 
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like  an  extended  family  under  the  eldest  male  or  some  one 

chosen  in  his  place,  form  a  clan.  The  clan  is  connected  with 

other  clans  in  part  by  multiplication  which  causes  subdivision, 

in  part  by  intermarriage,  so  as  to  form  a  tribal  or  quasi-national 
union.  Under  mother-right  the  ties  formed  by  intermarriage 

cross  and  conflict  with  those  of  the  family.  Under  father-right 

they  rather  supplement  one  another.  Both  forms  of  society 

are  consecrated  by  religious  or  magical  beliefs,  totemism  being 

specially  associated  with  the  maternal  clan,  and  father-right 
havino-  formed  a  basis  for  the  strong  development  of  ancestor 
worship. 

7.  A  primitive  group  of  nomads  will  have  a  territory  of  its 

own,  over  which  it  ranges  freely,  while  jealously  guarding  the 

boundaries  from  infraction  by  other  groups.  If  advancing  in 

internal  order  and  in  the  arts  of  life  the  people  build  fixed 

habitations  for  themselves,  and  begin  to  till  the  ground  and  to 

acquire  flocks  and  herds,  they  will  form  a  village  community.1 
Whether  indeed  this  is  the  sole  origin  of  the  village  community 

is  of  course  another  question,  and  it  is  again  a  separate  question 

whether  all  the  institutions,  for  example,  in  ancient  Germany 

or  in  medieval  and  modern  Europe,  which  are  interpreted  by 

many  authorities  as  pointing  to  a  communal  origin,  are  rightly 

so  interpreted.  Into  the  voluminous  controversies  surrounding 

this  question  we  have  not  to  enter.  We  have  only  to  state  in 
briefest  outline  what  form  of  social  organization  the  village 

community  constitutes,  and  how  it  is  related  to  other  forms. 
This  admits  of  statement  in  a  few  words.  The  village  com 

munity  is  a  group  governing  itself  in  accordance  with  ancestral 

custom  through  its  own  headman,  councils  or  meetings,  and 

exercising  an  eminent  ownership  over  the  land  within  its 

1  In  so  far  as  membership  of  the  village  community  is  obtained  by  ad 

mission  to  a  share  in  the  common  property,  and  this  may  be  given  to 

strangers,  the  principle  of  the  blood  tie  yields  in  strictness  to  that  of  pro 

perty  or  neighbourhood.  But  since  adoption  is  also  possible  in  the  clan, 

we  need  hardly  erect  community  of  property  or  neighbourhood  into  a 

distinct  principle  of  social  union,  separate  from  the  blood  tie.  Ihe  blood 

tie  gives  us  a  group  of  intermarrying  families  which  may  wander  over  a 

tract  of  land  as  nomads,  or  settle  down  on  it  as  agriculturists.  In  the  latter 

case,  as  long  as  they  retain  self-government  and  common  property  in  the  land, 
they  form  a  village  community. 



borders  on  a  portion  of  which  the  village  lies.1  This  community 
may  be  organized  as  a  clan,2  and  its  members  related  by  real  or 
supposed  descent  from  a  common  stock,  or  it  may  consist  of 
a  number  of  family  stocks,  which,  however,  we  may  suppose  to 
be  for  the  most  part  related  by  intermarriages.  The  family 

;  rather  than  the  individual  is  the  unit  of  which  such  a  com- 

!  munity  is  composed,3  and  each  family  as  a  rule  possesses  certain 
definite  rights  upon  the  common  property,  its  own  house,  its 
share  in  the  arable  land,  its  rights  upon  the  pasture  and  the 
woodland.  As  to  the  nature  of  these  shares  and  the  extent  to 

which  division  is  carried,  there  is  every  sort  of  variation.  The 
arable  land  may  be  farmed  in  common  and  the  harvest 

divided  when  reaped.4  More  often  the  arable  land  is  divided 
into  lots  which  are  assigned  to  separate  families,  while  the 
waste  land  and  perhaps  the  meadows  after  the  hay  has  been 

got  in  are  at  the  disposal  of  the  community.  The  "  lots  "  of 
the  arable  land  may  be  periodically  changed  as  in  the  Eussian 

Mir,5  in  Java,6  in  ancient  Peru  and  in  old  Japan.7  In  other 
cases  the  lots  have  become  hereditary,  as  generally  in  the  Aryan 

communes  of  India,8  but  the  cultivation  is  still  subjected  to 
minute  rules  prescribed  by  ancient  custom.  The  lot,  however, 
is  inalienable,  or  alienable  only  with  the  consent  of  the  com 
munity  as  a  whole,  which  on  this  point  still  exercises  its 
rights  of  eminent  ownership.  Such  alienation  may  introduce 

strangers  9  into  the  community,  and  these  may  also  be  admitted 
under  the  common  protection. 

\       Lastly  the  commune,  though  self-governing,  may  enter  into 
j  relation,  whether  through  ties  of  kinship  or  alliance,  with  other 

1  communes,  and  so  build  up  a  somewhat  larger  society.     Further 
tit  maintains  itself  with  much  tenacity  under  the  great  empires 
into  which  it  is  often  incorporated,  and  the  rulers  of  which 

1  Of.  Kovalevsky,  p.  92.   Maine's  Village  Communities,  p.  107,  etc.  Post, i.  p.  327,  seq. 
2  As  apparently  the  Peruvian  Marca.     (Post,  I.e.) 
3  See  Post,  p.  333. 
4  Instances  in  de  Laveleye,  p.  327,  and  Post,  i.  335,  336. 
5  Kovalevsky,  pp.  106,  110,  etc.  6  Laveleye,  p.  50. 
7  Post,  ib.  336.                                                       8  Maine,  p.  112. 
9  But  in  some  cases  land  can  only  pass  to  another  member  of  the  com 

munity  (see  Post,  i.  345).  Institutions  like  the  sabbatical  year  and  the 
later  year  of  Jubilee,  by  which  laud  passes  back  to  its  original  owners,  are 
attempts  to  prevent  alienation. 
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generally  find  it  necessary  to  make  terms  with  communal 
institutions  and  deal  with  the  village  through  its  own  head 

men  or  elders.  Thus  in  great  regions  of  the  East,  while  empires 

have  come  and  gone,  the  self-governing  village  has  maintained 

itself,  not  indeed  unchanged,1  but  undestroyed,  and  has  pre 
served  civilization  through  all  the  catastrophes  of  wars, 

invasions,  governmental  decay  and  dynastic  change. 
Such  in  briefest  outline  is  the  village  community,  a  simple 

and  spontaneous  form  of  social  organization,  belonging  essen 
tially  to  the  earlier  stages  of  agricultural  development,  flourish 
ing  to  this  day  throughout  Eastern  Europe,  civilized  Asia  and 
portions  of  Africa,  and  forming  in  all  probability  an  important 
stage  in  the  development  of  western  civilization. 

8.  (B)  The  Principle  of  Authority. 
The  types  of  social  organization  hitherto  described  may 

be  looked  upon  as  spontaneous  growths  resting  on  the 
natural  ties  of  blood  relationship,  intermarriage  and  neigh 

bourhood.  By  consequence  they  are  suited  to  small  societies. 
It  is  true  that  they  widen  out  into  broader  organizations; 

many  clans  form  one  tribal  union;  a  number  of  communes 
form  a  district,  and  perhaps  own  a  common  chief.  Sometimes 
even,  as  in  the  League  of  the  Iroquois,  these  unions  are  the 
deliberate  work  of  barbarian  statesmen,  so  that  something 

more  than  mere  spontaneous  semi-instinctive  social  forces  come 

into  play.  But  these  wider  ramifications  have  as  a  rule  been 

loosely  and  feebly  connected.  The  living  energy  remains  with 
the  small,  concentrated  unit.  How,  then,  are  larger  aggregations 

built  into  compact  societies  ?  The  most  direct  method  is  that  of 
forcible  subjection  to  a  single  chief  or  a  ruling  class.  In  the 

primitive  tribe  the  power  of  the  chief  is  seldom  great  or  even 
assured.  In  the  commune  the  headman  is  little  more  than  a 

chairman  of  the  folkmoot.  But  when  a  people  begin  a  career  of 

conquest  two  things  happen.  They  themselves  must  have  dis 

cipline,  arid  they  need  a  war-chief  with  unlimited  powers.  The 
war-chief  surrounds  himself  with  his  following,  his  comites,  who 

attach  themselves  to  his  fortunes,  and  is  a  simpleton  if  he 

1  In  China,  though  private  property  began  to  come  in  before  the 

Christian  era  (Laveleye,  p.  454),  the  commune  as  a  self-governing-  body is  still  the  most  living  part  of  the  social  order. 
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cannot  make  the  state  of  war  or  the  fear  of  war  so  permanent 
that  his  own  absolute  authority  becomes  indefinitely  prolonged. 
On  the  other  hand,  captive  prisoners  form  for  the  first  time  an 
important  slave  class,  or  perhaps  the  lands  of  conquered  peoples 
are  left  to  them  to  till  as  serfs  under  the  lordship  of  favoured 
individuals  from  the  comitatus  of  the  war-chief.  Hence  on  the 

•  one  hand  the  decay  of  free  institutions  among  the  conquerors, 
and  on  the  other  the  growth  of  classes  within  society.  All  the 
great  civilizations,  those  of  western  Europe,  of  the  far  East,  of 
Mexico  and  Peru,  of  ancient  Egypt  and  Babylonia,  seem  to  have 
experienced  this  stage  of  development.  But  it  should  be  noted 
that  the  despotic  system  arises,  and  in  some  respects  finds  its 
most  extreme  developments,  among  people  still  in  the  stage  of 
barbarism.  For  example,  in  West  Africa,  as  in  Dahomey  and 
Ashanti,  we  find  the  principle  pushed  to  the  point  that  the 
king  is  absolute  master  of  the  persons  and  property  of  every  one 
of  his  subjects.  He  can  put  any  one  to  death  at  pleasure,  any 
man  may  be  his  slave,  any  woman  taken  to  his  harem.  The 
political  exaltation  of  the  monarch  is  often  accentuated  by  a 
certain  phase  in  the  growth  of  religious  conceptions.  He  be 

comes  a  man-god  like  the  Pharaohs ;  his  person  is  sacred ;  no 
one  may  look  on  him  and  live — finally  he  becomes  taboo  and  so 
full  of  danger  to  his  subjects  that  he  has  to  be  secluded,  and  the 

almighty  being  ends  in  becoming  a  helpless  puppet  in  the 
hands  of  his  priests.  Perhaps  he  becomes  responsible  for  good 
and  evil  fortune,  for  sunshine  and  rain,  and  if  he  manages  the 
weather  badly,  his  absolute  power  will  avail  him  little  and  his 
spirit  stands  in  imminent  danger  of  a  compulsory  migration  to 
another  representative  of  the  royal  line.  Where  religion  is  too 

\  advanced  for  the  actual  deification  of  the  king,  as  in  western 

:  Europe,  he  may  yet  be  God's  representative,  and  so,  e.  g.  the 
theory  of  divine  right  arose  in  England  when  feudalism  passed 

''  into  absolutism  and  the  king  who  could  not  be  God  Himself 
proclaimed  himself  at  least  God's  vicegerent. 

The  personal  power  of  the  king,  whatever  the  theory  of  abso 
lutism  may  be,  is  limited  by  hard  facts  of  human  nature; 

monarchs,  whatever  their  courtier  priests  may  say,  are  not  gods, 
and  therefore  can  in  fact  rule  in  person  only  as  much  as  they 
can  themselves  oversee  and  understand.  Hence  personal  abso- 
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lutism  is  for  the  most  part  limited  to  a  narrow  circle.  A  Caesar 

or  Napoleon  may  really  supervise  the  affairs  of  a  great  empire, 
but  as  a  general  rule  the  absolute  monarchy  which  I  have 

described  has  effective  existence  only  over  a  comparatively 
small  area.  A  conqueror  of  a  wider  territory  has  after  all  to 
divest  himself  of  most  of  his  real  authority  over  it.  To  retain  a 
nominal  supremacy  he  must  parcel  it  out  among  his  followers, 
or  perhaps  leave  the  native  chiefs  in  possession  as  tributaries. 

In  either  case  the  ruler  of  the  subject  province  will  probably 
have  much  real  independence.  Where  the  native  prince 
remains  things  will  go  on  very  much  as  they  did  before.  The 
distant  great  king  will  be  known  as  one  who  exacts  a  tribute, 

but  in  no  other  capacity.  Where  the  king  institutes  one  of  his 

own  followers  or  a  great  noble  of  the  conquering  people  as  the 
local  Governor,  he  retains  at  first  a  more  direct  control.  But 

where  the  territory  is  large  and  the  means  of  communication 

rude,  the  position  of  the  man  on  the  spot  is  the  stronger.  The 
great  officer  acquires  much  practical  independence,  and  often 

succeeds  in  making  his  position  hereditary,  and  a  feudal  system 
replaces  absolute  monarchy. 

The  conflicts  between  the  two  principles  of  local  and  central 

authority  make  up  a  large  part  of  political  history.  At  the 
one  extreme  the  monarch  succeeds  in  governing  his  people 
through  officials  wholly  dependent  on  his  favour.  At  the 

other  he  sinks  into  the  position  of  being  merely  the  first 
in  rank  in  an  order  of  practically  equal  and  independent 
nobles.  The  latter  alternative  is  apt  to  be  the  more  depress 
ing  to  the  general  condition  of  the  people.  But  in  any  case 
the  masses  find  themselves  at  the  base  of  the  social  hierarchy 
which  has  now  arisen  to  replace  the  simpler  and  comparatively 
equal  conditions  of  the  earlier  social  order.  The  best  they  can 
hope  for  is  to  be  let  alone,  and  in  fact  throughout  the  East  the 
later  despotism  is  merely  superimposed  on  the  older  organiza 
tions  which  persist  beneath  its  sway  comparatively  undisturbed, 
and  maintain  their  vitality  while  empires  rise  and  fall.  Such  a 
state  of  civilization  may,  as  Egypt,  Babylonia  and  China  have 
shown,  persist  for  thousands  of  years  without  essential  change  in 
the  customs  of  the  people,  who  in  reality  take  too  small  a  part  in 
the  life  of  the  greater  community  to  which  they  belong  to  affect 
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or  be  gravely  affected  by  its  vicissitudes.  But  naturally  the 
tendency  of  despotic  organization  is  upon  the  whole  to  depress 
the  condition  of  the  masses  :  in  some  cases  large  slave  popula 
tions  are  formed  ;  in  others  a  caste  system  arises  ;  in  others  the 
tillers  of  the  soil  sink  into  one  or  other  of  the  many  forms  of 
serfdom,  while  the  conquering  race  are  the  lords  of  the  land. 
All  these  forms  of  class  subordination  should  be  reckoned  as 

expressions  of  the  despotic  principle  in  social  organization ;  it  is 
not  only  the  form  of  government  but  the  whole  social  structure 
which  is  infused  with  this  dominating  influence. 

We  are  not,  of  course,  to  suppose  that  any  society  rests  upon 
force  undiluted.  In  the  first  place,  as  already  remarked,  the 
old  forms  of  organization  generally  retain  a  measure  of  their 
vitality  in  spite  of  conquest.  The  conquerors  themselves  are 
united  by  ties  of  blood  by  the  Gentile,  the  tribal,  or  the  com 
munal  bond,  they  have  their  own  law  and  customs,  resting  not 

on  force  but  upon  the  deep-lying  social  principles  which  have 
bound  them  together  from  of  old,  and  which  guide  them  by 
some  principle  of  justice,  if  it  be  but  in  the  division  of  the 
booty.  In  the  second  place  they  find  similar  institutions  flour 
ishing  among  the  conquered  and  have  to  make  their  account 
with  these;  but  further,  and  in  the  third  place,  both  from 
enlightened  self-interest  and  from  the  inextinguishable  element o  o 

of  self- judgment  in  man  which  makes  him  cling  to  the  sem 
blance  of  right  most  of  all  when  he  is  rejecting  the  reality,  the 
conqueror  cannot  bear  to  rest  his  title  permanently  on  force 
alone.  He  seeks  to  transmute  force  into  authority.  For  this 
he  will  find  a  means  in  religion  and  an  instrument  in  the  priest 
hood.  But  at  the  same  time  the  ethical  element  has  its  oppor 
tunity,  and  insists  with  varying  degrees  of  clearness  and  emphasis 
that  the  real  authority  of  the  ruler  must  be  derived  from  his 
power  to  govern  for  the  good  of  the  people.  The  simple  but 
comprehensive  code  of  despotism  merely  lays  down  that  one 
man  is  divinely  appointed  to  determine  what  is  best  for  all 
others,  and  therewith  transmutes  arbitrary  power  into  righteous 
authority  and  slavish  subjection  into  loyal  service. 

As  to  the  way  in  which  the  duties  of  a  ruler  are  conceived, 
we  find,  of  course,  every  shade  of  difference  in  the  empires  and 
kingdoms  of  history.  Thus  a  military  tribe  of  barbarians  will 
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merely  raid  their  neighbours  for  slaves  or  for  human  sacrifice,  or 
they  will  conquer  them  for  the  sake  of  tribute.  But  where  a 
more  civilized  morality  prevails,  and  particularly  in  so  far  as 
conquest  ends  in  an  amalgamation  of  races,  and  a  kingdom 
comes  to  be  a  unity,  the  ethical  principle  of  the  common  "good asserts  itself,  and  is  enforced  by  religious  sanctions.  The  lord 
has  duties  to  his  serfs,  the  feudal  superior  to  his  vassals,  the 
king  to  all  his  subjects.  Such  duties  are  by  no  means  peculiar 
to  modern  and  Christian  communities.  We  find  them  hardly less  prominent  in  the  earliest  civilizations.  The  feudal  rulers  of 
Egypt,  for  example,  the  princes  of  the  Nornes,  always  take  a 
special  credit  for  their  uprightness  as  governors,  their  goodness 
to  the  poor,  their  mercifulness  to  the  weak.  A  deceased  governor 
under  the  12th  dynasty  asserts  that  he  was  "  the  staff  of  sup 
port  to  the  aged,  the  foster-father  of  the  children,  the  counsellor 
of  the  unfortunate,  the  refuge  in  which  those  who  suffer  from 
the  cold  in  Thebes  may  warm  themselves,  the  bread  of  the 
afflicted  which  never  failed  in  the  city  of  the  South."  l  The 
Chinese  Empire,  though  in  form  an  absolute  despotism,  is  in 
ethical  principle  an  empire  administered  by  a  divine  race  for 
the  good  of  the  governed.  The  duty  of  the  prince  to  his  people the  constant  theme  of  the  classical  moralists,  and  their  teach 
ing  takes  tangible  shape  in  the  right  of  freely  criticizing  the emperor  maintained  by  the  censors  chosen  from  the  educated 
class.^  Thus  in  the  settled  and  homogeneous  kingdom  we  have 
a  regime  in  which  government  originating  in  force  is  tempered by  moral  considerations  and  evolves  into  some  form  of  recognized 
hierarchical  authority.  The  law  emanates  not  from  society  as  a 
whole,  but  from  its  central  figure  and  chief  ruler.  It  expresses not  the  natural  conditions  of  social  life,  but  the  will  of  the 
supreme  lord,  the  representative  it  may  be  of  the  deity.  Or  it 

the  possession  of  a  priestly  caste  to  whom  it  has  been  en 
trusted  by  the  powers  that  rule  the  Universe.  The  essential  point 
is  that  law  is  imposed  by  the  ruler  upon  the  ruled,  it  is  a  com 
mand  from  a  superior  to  a  subordinate,  it  is  not  any  longer  con 
ceived  as  a  custom  arising  out  of  the  conditions  of  life  among those  who  have  to  conform  to  it,  neither  is  it  a  rule  of  action 
voluntarily  adopted  for  the  common  good. 

1  Masperu,  The  Dawn  of  Civilization,  p.  338 VOL.    I. 
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When  consolidated  by  history,  by  the  gradual  blending  of 

races,  and  perhaps  by  common  defence  against  the  foreigner, 

the  kingdom  gains  some  of  the  characteristics  of  a  free  com 

munity.  Having  done  so  it  may,  and  if  it  has  the  opportunity, 

probably  will,  start  afresh  on  a  career  of  conquest  beyond  its 
borders.  If  successful,  it  will  build  up  an  empire,  and  here, 

again,  there  will  be  many  gradations  in  the  tempering  of  force 

with  higher  social  and  moral  considerations.  Outside  their 

:  borders  the  great  kingdoms  of  the  ancient  East  appear  to  have 

|  conquered  largely  to  obtain  slaves  or  tribute,  and  the  principal 

duty  of  the  local  governor  was  to  collect  taxes,  and  forward  the 

produce  to  the  supreme  lord  at  Thebes,  Babylon  or  Nineveh. 

In  the  Persian  Empire  we  seem  to  recognize  the  beginning  of  a 

higher  stage.  At  least  its  kings  interested  themselves  in  the 

pure  administration  of  justice,  and  Cambyses  flays  the  corrupt 

judge  and  covers  the  judgment  seat  with  his  skin  to  be  a 

memento  and  a  warning  to  his  successor.1  The  Romans  went 
much  further,  and  developed  their  conquests  into  something 

more  nearly  resembling  a  commonwealth  by  developing  local 
institutions  and  throwing  down  barriers  between  conqueror  and 

conquered.  And  in  proportion  as  supernatural  sanctions  have 

lost  strength  the  modern  empire-states  have  still  more  distinctly 
felt  the  necessity  for  some  other  bond  than  that  of  naked  force 
or  self-constituted  authority  to  link  the  scattered  parts  together. 
Thus  the  furthest  development  of  the  principle  of  authority 

points  to  the  necessity  for  that  remaining  bond  of  social  union 
which  has  yet  to  be  described. 

To  sum  up  the  results  which  the  despotic  principle — whether 
we  regard  it  as  authority  resting  ultimately  on  force  or  as  force 

transmuted  into  authority — has  given  us  :— 
1st. — As  to  the  forms  of  Society,  we  have 

(a)  The  Absolute  Monarchy,  where  the  king  is  divine  and 
lord  without  restraint  of  the  persons  and  properties 

of  his  subjects.  This  form  has  most  vitality  in 
relatively  small  and  barbaric  communities. 

(b)  The  Feudal  Monarchy,  suited  to  wider   areas   where 

power  is  delegated,  and  the  governing  class  form  a 
hierarchy. 

1  Herodotus,  Bk.  v.  ch.  25. 
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(c)  The  Empire,  formed  by  the  aggregation  of  kingdoms, 
overstepping  national  boundaries  and  exhibiting  very 
varying  degrees  of  unity  and  of  local  freedom. 

2nd. — As  to  the  nature  of  Government,  the  conception  of  a 
moral  duty  to  the  governed  develops  in  proportion  to  the  degree 
of  unity  achieved,  but  throughout  law  is  conceived   as  based 

upon  authority  and  the  social  system  on  the  subordination  of 
class   to   class.     For  this  order  a  religious  sanction  is  found, 

generally  in  the  special  association  of  the  ruler  with  the  deity, 
often  also  in  the  semi-divine  character  of  the  rulinor   race  or O 

caste,  or  finally  in  the  belief  in  their  conquering  and  civilizing 
mission. 

If,  finally,  we  may  endeavour  to  sum  up  in  a  sentence  the 

function  of  this  principle  in  human  evolution,  we  may  say  that 
it  belongs  to  epochs  of  expansion  in  culture  and  improvements 
in  the  arts  of  life.  It  is  one  method  by  which  large  communities 

can  be  formed  with  greater  facilities  for  self-preservation  and 
for  the  maintenance  of  internal  order  than  the  primitive  clan  or 
village  commune  can  enjoy.  We  shall  also  find  that  on  certain 

sides  the  order  it  imposes  is  not  only  more  adequate  but 
ethically  higher  than  that  attained  by  the  clan.  On  the  other 

hand,  it  tends  to  perpetuate,  and  in  some  respects  to  deepen 
those  distinctions  between  man  and  man  which,  as  we  shall 

see,  it  is  a  main  function  of  the  ethical  spirit  to  overcome.  It 
avoids  this  error  in  as  far  as  it  embodies  or  makes  room  for 

something  of  the  third  principle  with  which  we  now  have  to 
deal. 

9.  (C)  The  Principle  of  Citizenship — Personal  Rights  and 
the  Common  Good. 

A  paternal  government  resting  ultimately  on  force,  but 
justifying  its  position  in  its  own  eyes  by  kindly  consideration 
for  the  good  of  its  subjects,  is  not  the  last  word  of  civilized 
society.  A  type  of  social  organization  exists  in  which  the  rela 
tions  of  government  and  governed  are  in  a  manner  inverted. 

Government  is  conceived  not  as  itself  the  source  of  unquestioned 
authority,  but  as  a  function  which  certain  individuals  are  dele 

gated  to  perform  as  servants,  "ministers"  of  the  public  as  a 
whole.  The  structure  of  the  laws,  the  acts  of  executive  govern- 
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ment,  are  not  so  many  commands  issued  by  a  superior  and 
obeyed  by  the  people,  but  are  customs  and  decisions  expressing 
the  character  and  depending  on  the  resolves  of  the  people  them 
selves.  The  subjects  of  a  government  have  become  citizens  of  a 
state,  and  the  citizen  has  rights  which  are  no  less  important 
than  his  duties.  These  rights  hold  good  as  against  the  govern 
ment  just  as  they  hold  against  other  individuals,  for  it  is  a 
prime  characteristic  of  the  state  based  on  citizenship  that  it 
establishes  the  reign  of  law,  and  subjects  its  own  officers  to  this 
impersonal  sovereign. 

On  this  side,  then,  the  state  stands  in  strong  contrast  with 
the  despotic  empire.  Its  government  rests  not  so  much  on  the 
authority  of  a  superior  as  on  the  consent  of  the  bulk  of  its 
members.  Compulsion,  of  course,  is  still  necessary  in  the  en 
forcement  of  law,  but  its  methods  are  less  violent  and  at  the 
same  time  more  effective.  The  severity  of  punishment 
diminishes,  political  offences  become  rarer,  and  free  discussion 
and  criticism  are  no  longer  found  incompatible  with  social 
order.  In  the  societies  which  have  advanced  furthest  in  this 

direction  all  classes  are  admitted  finally  to  a  share  or  a  voice  in 
the  government.  In  some  respects  this  description  recalls  the 
earlier  commune.  For  there,  too,  law  or  custom  was  the  direct 
expression  of  the  will,  or,  at  any  rate,  of  the  character  and 
traditions  of  the  people.  It  came  from  them  and  was  not  im 
posed  on  them.  So  it  is  not  wholly  without  reason  that  reformers 
struggling  with  the  weight  of  the  bureaucratic  machinery  under 
an  arbitrary  government  have  looked  back  on  primitive  life  as 
an  ideal  state  of  liberty  and  freedom  from  which  civilization  was 

a  luckless  departure.  But  this  is  only  a  half  truth — hardly 
even  so  much.  There  is  very  little  really  in  common  between 

the  "  liberty "  of  the  rude  commune  and  that  which  the  law 
secures  to  the  citizen  in  a  civilized  state.  For,  if  on  one  side 

the  state  rests  on  the  general  will,1  on  the  other  side  its  constitu- 

1  Even  under  this  aspect,  the,  state  does  not  really  resemble  the  primitive 
community  as  closely  as  it  appears  to  do.  la  the  latter,  custom  has  a 
magical  or  religious  sanction,  and  in  its  main  lines  is  unalterable.  In  the 
state  it  is  freely  modifiable  by  legislation.  Thus  in  the  primitive  tribe, 
though  the  social  structure  doubtless  rests  ultimately  on  the  character  of 
the  people,  it  does  not  express  their  free  deliberate  choice,  for  this  freedom 
of  the  general  will  is  not  yet  a  part  of  their  character. 
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tion  is  rooted  in  the  personal  rights  of  its  citizens.  Its  com 

ponent  members  or  units  are  not  groups,  but  individuals.  In 
the  clan  and  the  commune,  as  will  appear  more  fully  in  sub 
sequent  chapters,  the  individual  has  no  legal  position,  scarcely 
even  the  possibility  of  existence,  apart  from  the  body  to  which 
he  belongs.  The  family,  the  clan,  or  the  commune,  or  perhaps 
all  three,  are  responsible  to  him  for  his  safety,  responsible  to 
others  for  his  wrong-doing,  responsible,  we  may  almost  say,  for 
his  maintenance.  His  life  is  laid  down  by  his  place  in  them, 
his  property  is  in  the  main  a  share  in  their  property,  his  gods 
are  their  gods.  He  cannot  leave  them,  nor  can  he  enter  into 
obligations  which  will  have  the  effect  of  binding  them.  His 
position  in  the  group  is,  as  it  were,  an  exhaustive  account  of  his 
existence,  and  he  has  little  personal  life  apart  from  it.  In  the 
state  all  this  is  greatly  changed.  The  individual  is  now  a 
responsible  agent.  As  soon  as  he  comes  to  mature  years  he 
stands  or  falls  by  himself.  He  and  no  one  else  is  punished  if 
he  does  wrong,  and  his  engagements  place  no  liability  on  any 
one  except  those  who  are  directly  or  indirectly  parties  to  them. 
He  is  free  to  alienate  his  property,  to  enter  into  contracts  with 
whom  he  will,  to  quit  his  home,  and  even  to  emigrate  and 
abandon  his  allegiance  to  the  state  itself.  The  minor  groups  to 
which  he  belongs  are  either  mere  local  bodies  created  afresh  by 
the  state  which  delegates  to  them  some  of  its  rights  and  duties, 
or  they  are  voluntary  associations  which  the  citizen  himself 
forms  by  agreement  with  others,  and  which  fill  an  ever  larger 
part  in  public  and  private  life.  He  even  forms  his  own  church 
and  holds  his  own  creed,  and  his  gods  need  not  be  those  of 
the  state.  At  the  same  time,  the  responsibilities  of  the  old 

''natural"  groups  are  taken  over  and  are  even  amplified 
by  the  state,  which  owes  its  members  protection  in  the  exercise 
of  all  rights  which  it  recognizes,  and,  generally  speaking,  holds 
itself  bound  at  need  to  stand  between  them  and  sheer 

starvation.  In  a  word,  the  state,  and  particularly  the  modern 
state,  recognizes  the  claims  of  human  personality  as  neither 
the  commune  nor  the  monarchy  can  afford  to  do.  It  exists 
for  a  common  good,  but  its  function  is  to  maintain  private 
rig  1  its. 

There  lies  in  this  statement,  however,  a  speculative  as  well 
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as  a  practical  difficulty,  to  pause  upon  which  for  a  moment  will 
help  us  to  understand  the  nature  and  development  of  the  state. 

For  if  government  is  circumscribed  in  its  action  by  the  rights 
of  citizens,  it  would  seem  that  a  standard  of  conduct  is  being  set 
up  which  is  alien  in  origin,  and  may  at  any  time  be  opposed 
in  practice  to  the  common  good.  The  solution  is  found  by 
considering  in  what  the  common  good  consists,  and  what  is  the 
foundation  of  an  individual  right.  The  community  consists  of 
men  and  women,  who  find  their  happiness  in  the  life  which 
makes  the  most  of  their  capacities  as  thinking,  feeling,  active 

beings.  In  other  words,  the  "good  "  for  each  man  lies  in  the 
realization  of  what  is  in  him,  the  development  of  his  personality. 
Now  since  this  is  an  imperfect  world,  the  growth  of  one  per 
sonality  may  be  the  cramping  of  another.  But  fortunately 
there  is  another  possibility,  since  by  developing  certain  sides 
of  ourselves,  far  from  injuring  or  cramping,  we  stimulate  and 
assist  the  similar  development  of  others.  Now  what  form  of 
development  is  best  for  the  individual  is  a  question  of  the 
ultimate  basis  of  morals,  as  to  which  we  shall  have  something 
to  say  at  a  later  stage.  But  if  we  judge  from  the  point  of  view 
of  the  common  good,  as  we  are  now  doing,  our  choice  is  clear. 

We  can  see  that  one  kind  of  self-development  if  attempted 
by  everybody  will  be  eventually  destructive,  while  another  kind 
will  harmonize  with  itself  and  grow.  In  this  alone  is  there  the 

possibility  of  a  good  for  each  which  is  also  a  good  for  all — a 
common  good.  Calling  the  ba.sis  of  this  kind  of  self-develop 
ment  the  social  personality,  we  may  define  the  common  good  as 
consisting  in  the  development  of  the  social  personality,  and  in 
its  name  every  member  of  society  has  a  right  to  the  conditions 
requisite  for  such  a  development,  so  far  as  they  are  generally 
attainable  by  social  action.  On  the  other  hand,  no  rights  exist 
but  those  which  the  common  good  prescribes.  For  a  right  is  a 
claim  which  one  man  makes  on  the  actions  or  forbearance  of 

others,  and  which  is  sustained  by  an  impartial  judgment.  But 
an  impartial  judgment  is  one  which  looks  beyond  the  individual, 
and  recognizes  that  the  right  claimed  by  one  must  be  maintained 
for  all.  But  no  right  could  be  practically  maintained  for  all 
which  was  incompatible  with  the  safety  of  the  community,  nor 
could  any  right  be  desirable  for  all  which  inflicted  net  loss  on 
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the  community.     Hence  the  rights  of  each  are  such  as  it  is  for 

the  good  of  all  to  maintain.1 
The  generic  character  of  the  state,  then,  is  that  of  a  community 

whose  structure  and  character  depend  on  the  good-will  of  the 
bulk  of  its  members,  and  whose  welfare  rests  accordingly  on 

their  loyalty  and  public  feeling,  while  it  is  for  them  the  source 

and  guarantee  of  the  free  exercise  of  their  rights  as  citizens. 

Thus  the  citizen  is  a  fully  responsible  agent  with  assignable 

rights  and  duties  as  member  of  a  community.  So  far  as  the 

idea  of  the  community  is  carried  through,  i.e.  so  far  as  the 

common  good  really  is  common  to  all  belonging  to  it,  the 

rights  and  duties  must  fall  to  all  members  alike,  excepting  only 
as  the  needs  of  the  common  welfare  demand  a  difference.  That 

is  to  say,  privileges  of  whatever  kind  must  depend  on  the 

exercise  of  functions  which  they  encourage  or  render  possible, 

and  the  taking  up  of  such  functions  must  be  open  to  all  who 

are  capable  of  them.  Such  is  the  general  character,  in  the 

baldest  statement,  of  the  type  of  civic  community  or  state,  with 

its  two  main  features,  the  responsible  individual  fully  seized  of 

civic  rights  and  obligations,  and  the  responsible  government  ex 

pressing  the  will  of  the  whole  society  in  law  and  administration. 

Thus  security  under  law  and  the  power  of  the  community  to 

make  and  modify  the  law  express  the  bare  essentials  of  the  state. 

10.  How  far  the  idea  of  citizenship  is  pushed  is  a  question  of 

degree  on  which  a  great  deal  turns.  The  actual  number  of 

citizens  may  be  but  a  fraction  of  the  whole  number  of  people 

dwelling  in  a  given  territory,  and  while  as  between  these  there 

may  be  a  regime  of  perfect  legality  and  perfect  equality,  their 
relations  to  the  mass  of  the  people  may  be  as  frankly  based  on 

force  as  those  of  any  monarchical  despotism.  Again,  within 

the  circle  of  citizens  there  may  be  degrees  of  civic  rights.  These 

differences  can  only  be  justified  ethically  by  the  belief  in  an 

innate  and  ineradicable  difference  in  capacity  to  meet  civic 

responsibility  on  the  part  of  members  of  different  classes.  In 

proportion  as  this  belief  is  dissolved  by  experience  the  obligations 

1  That  is,  for  the  good  in  the  long  run.  There  may  often  be  a  conflict 
between  expediency  and  right  in  the  particular  case,  and  hence  it  is  that 
the  opposition  arises. 
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of  citizenship  become  universal,  and  the  idea  of  citizenship 
as  an  exclusive  right  merges  in  that  of  personality,  with  rights 
and  capacities  which  all  may  share  simply  as  human  beings. 
According  to  this  conception,  which  must  be  understood  from 
what  has  been  said  above  of  the  social  personality,  what  is  good 
in  life  consists  in  the  bringing  out  into  full  bloom  of  those 
capacities  of  each  individual  which  help  to  maintain  the  common 
life.  In  this  development  lies  a  form  of  happiness  for  each, 
which  does  not  conflict,  but  fits  in  with  and  promotes  that  of 
others,  and  does  not  tend  to  arrest,  but  to  maintain  and  carry 

forward  what  may  be  called  the  growth  of  the  collective  mind — 
the  expansion  of  faculty,  the  growth  of  achievement.  Every 
human  being  in  proportion  as  he  is  normally  developed  is  able 
to  enter  into  and  contribute  to  the  good  life  so  conceived,  and 
that  he  should  do  so  is  the  sum  and  substance  of  all  his  duties 

to  society  and  all  the  duties  of  society  to  him.  But  this  same 

principle  once  pushed  through,  annuls,  ethically  speaking,  the 
distinction  between  citizen  and  foreigner,  for  the  foreigner  may 
be  quite  equally  capable  of  the  same  life,  and  if  so,  is  morally 
seized  of  the  same  rights  and  duties,  and  if,  through  difference 
of  race,  he  is  not  always  equally  capable,  still  his  rights  and 
duties  cannot  fall  to  zero,  but  vary  only  with  the  degree  of  his 

incapacity.  Hence  the  fully-developed  state  in  which  the 
principle  of  personality  is  rigorously  carried  through,  must  also 
find  itself  in  definite  ethical  relation  to  humanity  as  a  whole. 

The  principles  thus  summarized  are  applied  with  greater  or 
less  of  thoroughness  in  the  forms  of  state  which  under  varying 
conditions  and  on  a  very  varying  scale  have  come  into  existence  at 
different  periods  of  history.  We  find  the  conception  of  a  govern 

ment  resting  on  civic  rights  in  the  city-state  of  ancient  Greece 
and  Italy  and  of  mediaeval  Europe ;  we  find  it  on  a  larger  scale 

in  the  country-state  of  the  modern  world.  The  Grasco-Italian 
city  was  more  than  a  clan,  a  tribe  or  a  village  community ;  it 

was  an  organized  political  society,  with  a  regular  government 
administering  written  laws.  But  the  government  was  not,  in 
relation  to  the  free  citizens,  in  any  way  despotic  ;  law  reigned, 
not  the  ruler,  and  sovereign  law  was  not  imposed  upon  the 
people  from  without,  but  expressed  their  own  traditional 
character  and  laid  down  rules  to  which  they  adhered  of  their 
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own  free  choice.1  The  obedience  of  the  Greek  to  law  was  a 

moral  obedience,  the  loyalty  of  free  men  to  an  authority  which 

they  recognized  as  a  moral  authority.  "Though  the  Lace- 

djEinonians  are  free,"  says  Demaratus  to  Xerxes,  "  yet  they  are 
not  free  in  all  things,  for  over  them  is  set  Law  as  a  master, 

whom  they  fear  much  more  even  than  thy  people  fear  thec. 

It  is  certain  at  least  that  they  do  whatsoever  that  master  com 

mands  ;  and  he  commands  ever  the  same  thing,  that  is  to  say, 
he  bids  them  not  flee  out  of  battle  from  any  multitude  of  men, 

but  stay  in  their  post  and  win  the  victory  or  lose  their  life." 2 
Thus  law  in  the  Greek  state  expressed  not  the  will  of  a 

superior  but  a  moral  authority,  freely  recognized  by  free  men, 

and  equally  binding  on  the  ruler  and  the  ruled.  On  this  side 

the  city  state  was  contrasted,  as  the  Greeks  were  fully  conscious, 

with  oriental  despotism.  On  the  other  hand,  in  its  many-sided 
development  of  judicial,  executive  and  legislative  organs,  it 
stood  far  removed  from  the  primitive  community.  The  archaic 

institutions  of  early  society — the  clan,  the  phratry  and  the 
tribe — gradually  lost  their  functions.  They  ceased  to  be  re 

sponsible  for  their  members,  and  the  entire  execution  of  justice 
passed  into  the  hands  of  the  state.  In  the  most  advanced  cities 
new  divisions  were  formed  on  a  territorial  basis  to  replace  the 

old  spontaneous  associations.  The  individual  was  responsible 
before  the  law  for  his  own  acts,  and — at  least  as  far  as  he  was 
a  free  citizen — could  carve  out  his  own  career.  He  was  eligible 

for  the  highest  office,  and  Aristotle  justly  defined  the  good 
citizen  as  the  man  who  could  both  rule  and  be  ruled  with  a  view 

to  life  at  its  best;  indeed,  in  no  other  political  system  have 

public  institutions  offered  greater  scope  for  individual  initiative, 
nor  have  collective  duties  been  more  generously  conceived  to 
meet  human  needs.  Aristotle  could  define  a  Greek  state  as  an 

association  for  maintaining  a  good  life  for  its  citizens.  The 

1  It  is  an  interesting  point,  as  illustrating  the  transition  from  the  primi 
tive  subjection  of  the  popular  will  to  tradition  to  the  later  stage  of  civic  free 
dom,  that  throughout  the  best  period  of  Greece  the  established  law  retained 
much  of  the  primitive  sanctity  attaching  to  old  custom,  so  that,  even  at 
Athens,  the  Assembly  could  not  finally  decide  upon  changes  in  the  law, 
but  had  to  refer  such  innovations  to  a  body  selected  from  the  sworn  jurymen 
for  the  year,  while  the  proposer  of  a  law,  held  by  them  to  be  unjustifiable, 
was  liable  to  prosecution.     (See  Sidgwick,  European  Polity,  pp.  175,  176.) 

2  Ilerodt.  7,  ch.  104  (Macauhiy  Tr.). 
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object  of  political  institutions  was  frankly  declared  to  be  "  that 
we  may  make  the  citizens  good."  Untroubled  by  any  conflict 
between  the  secular  and  the  spiritual  power,  the  Greeks  could 
readily  conceive  a  political  society  as  an  association  for  all  the 
principal  purposes  of  life  that  are  not  covered  by  the  smaller 
association  of  the  household.  On  this  side  their  ideal  of  the 

state  has  never  since  been  equalled. 
On  the  other  hand,  the  idea  of  association  was  not  pushed 

through.  The  state  was  limited  to  the  narrow  circle  of  the 
freemen,  and  even  within  the  freemen  the  oligarchies  drew 
sharp  distinctions.  Of  the  true  society  which  formed  the 
Spartan  state,  only  a  few  thousand  Spartiates  were  really 
members ;  the  Perioeci  and  Helots  had  nothing  to  do  with  the 
Spartan  constitution  except  to  conform  to  its  ordinances.  The 
democracies  opened  citizenship  to  a  wider  circle,  but  here  again 
the  great  fissure  between  freeman  and  slave  was  maintained. 
But  so  far  as  the  non-free  were  concerned  the  distinctive 
character  of  the  state  disappears.  The  free  Athenian  demos 

rules  the  enslaved  mass ; l  the  Spartiate  rules  the  Perioecus  and 
the  Helot  no  more  by  a  principle  of  right  than  the  Great  King 
his  motley  crowd  of  subjects.  So  far  as  the  state  includes  an 
unenfranchised  population,  it  abandons  the  principle  of  right 
and  falls  back  on  that  of  force.  But  this  was  not  the  only 

drawback  to  the  Greek  Tro'At?.  Its  limited  scale  and  the 
incapacity  of  the  Greeks  for  a  higher  form  of  union  proved  the 
opportunity  of  Macedon  and  the  destruction  of  Greek  freedom. 
At  Rome  the  incapacity  of  the  city  state  to  extend  its  borders 
and  yet  maintain  the  vigour  of  its  free  constitution  led  to  the 
extinction  of  the  Republic ;  the  Empire  could  only  be  consoli 
dated  by  a  bureaucracy.  The  medieval  cities  escaped  slavery. 
Indeed  as  providing  a  refuge  for  the  fugitive  serf  they  played  a 
part  in  the  movement  towards  general  freedom.  But  in  other 

respects  they  repeated  many  of  the  features  of  the  Greek  TTO'AIS. 
We  find  similar  conflicts  between  oligarchic  and  democratic 
tendencies.  There  is  the  struggle  of  the  crafts  as  against  the 
merchants,  and  the  counter  tendency  of  the  crafts  in  their  turn 

1  It  is  not,  however,  always  sufficiently  recognized  that  the  Athenian 
democracy  did  tend  to  make  the  position  of  slaves  more  tolerable.  (See 
below,  chapter  vii.) 
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when  once  fully  enfranchised  to  become  exclusive  corporations. 
There  are  difficulties  with  feudal  nobles  and  with  king  or 

emperor  from  which  the  Greek  state  was  free,  and  a  consequent 
exaggeration  of  the  troubles  of  faction  and  an  even  greater  tend 
ency  than  in  Greece  to  have  resort  to  the  plenary  powers  of  a 
tyrannis.  There  is  the  same  limitation  of  area,  and  the  same 

difficulty  of  combined  action — witness  the  inertness  of  the 
Dutch  cities  in  rendering  aid  to  one  another  against  Philip  as 

compared  with  the  determination  shown  in  the  defence  of  each 
city  individually.  Internal  faction  and  external  exclusiveness 
together  wrote  the  doom  of  the  mediaeval  city. 

11.  The  experiment  of  founding  a  state  was  to  be  tried  over 
again  in  the  modern  world  on  a  larger  scale,  when  the  concen 
tration  of  powers  in  the  hands  of  the  monarch  had  consolidated 
the  more  advanced  nations,  while  personal  freedom  had  on  the 
whole  been  secured  for  the  mass  of  the  people  and  the  religious 
schism  had  undermined  the  structure  of  ecclesiastical  authority. 
This  concentration  meant  in  the  first  instance  a  period  of  abso 

lutism,  and  the  re-action  against  absolutism  has  filled  the 
greater  part  of  the  modern  period.  Ethically  considered,  this 
re-action  has  two  sides.  On  the  one  hand,  the  government  comes 
to  recognize  that  its  position  is  only  justified  by  its  function  in 
serving  public  order  and  the  general  happiness.  The  doctrine 
of  the  plenary  power  of  the  king,  emerging  though  it  did  readily 

enough  from  the  feudal  conception  of  the  supreme  over-lord 
when  the  feudal  checks  were  removed,  was  nevertheless  alien 

to  the  temper  of  Europe  and  the  spirit  of  modern  Ethics.  The 
doctrine  of  the  ultimate  supremacy  of  the  people  and  the  dele 

gated  power  of  the  supreme  ruler  had  held  its  place  in  the  civil 
law  and  had  never  wholly  disappeared  from  the  academic  world, 

and  in  the  eighteenth  century  the  world  of  thought  was  fully 
ready  to  accept  the  doctrine  that  a  government  holds  power  only 

by  its  capacity  to  serve  the  people's  needs.  On  the  other  side,  the 
principle  of  personality  won  the  successive  recognition  of  one 

right  after  another — right  to  the  protection  of  the  tribunals  or 
immunity  from  arbitrary  punishment,  freedom  in  religious 
matters,  first  freedom  of  conscience,  afterwards  freedom  of  ex 

pression  and  of  public  worship,  the  right  to  discuss  and  criticize 
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acts  of  government,  the  right  of  meeting  and  association,  ulti 
mately  the  political  right  to  secure  these  liberties  by  an  indirect 
share  in  the  government  of  the  country— all  the  rights  which, taken  together,  make  the  modern  state  what  it  is. 

In  so  far  as  it  rests  on  these  and  similar  rights,  while  they  in 
turn  depend  on  the  guarantees  which  orderly  government  can 
give,  the  modern  state  depends  not  on  forcible  control,  but  on 
the  assent  of  the  great  bulk  of  the  governed.     Its  principle, 
needless  to  say,  is  not  always  consistently  carried  through.     In 
particular,  governments  have  almost  everywhere  waged  war  with 
the  spirit  of  nationality  where  it  has  come  in  their  way,  and  have 
preferred  to  wander  far  from  the  principles  of  equal  political 
freedom   rather   than    seek    some    method    of  accommodating 
themselves   to    an    inconvenient    but    very   hardy   sentiment. 
Otherwise  there  is  no  such  permanent  cause  of  internal  division 
as  marred  the  life  of  the  Greek  states.     Nor  has  faction  ever 
shown  itself  so  serious  in  our  world.     The  larger  scale  of  the 
modern  state  gives  it  more  prospect  of  permanence.     But  here, 
again,  its   ultimate   fate   must   depend  on  the  conduct  of  its 
external  relations.     The  internecine  feuds  which  ravaged  Hellas 
have  at  times  repeated  themselves  on  the  larger  scale  of  Europe, and  threaten  now  to  take  in  the  whole  civilized  world.      And  in 
modern,  as  in  ancient,  times  military  ambitions   and  internal 
liberty  are  hard  to  reconcile.     The  future  of  the  State  is  bound 
up  with  Internationalism.     If  the  rivalries  and  jealousies  of  the 
civilized  nations  can  be  so  far  overcome  as  to  admit  of  combined 
action  in  the  cause  of  peace,  there  is  every  reason  to  expect  that 
within  each  nation  the  rule  of  right  will  be  maintained  and 
developed.     If,  on  the  contrary,  wars  are  to  give  way  only  to 
periods  of  armed  peace,  each  country  alike  must  gradually  relapse 
into  the  rule  of  a  dictatorship.     The  country  state,  therefore,  can 
hardly  be  the  final  word  of  politics,  but  if  progress  continues  it 
must  consist  in  the  quickening  into  active  life  of  those  germs  of 
internationalism  which  the  best  statesmen  of  the  nineteenth 
century  helped  to  bring  into  a  precarious  existence. 

We  have  thus  distinguished  three  principles  of  social  union, 
each  tending  to  work  itself  out  in  more  than  one  form  of  social 
organization,  according  to  the  varying  conditions  upon  which  it 
operates.  We  have  had  : — 



FORMS  OF  SOCIAL  ORGANIZATION  77 

(1)  The  Blood  Tie,  Kinship,  and  Intermarriage,  from  which 
sprang  the  Clan  and  the  Tribe.     Of  these  there  were 
two  great  divisions  : 

(ci)  The  Maternal  Clan  and  its  child  the  Totem. 
(li)  The  Paternal  Clan,  the  Patriarchate. 

In  both  classes  we  find  the  Joint  Household,  which  may 
be  regarded  as  at  once  a  clan  and  a  family. 

(c)  The  Village  Community — the  union  of  inter 
marrying  family  groups  settled  in  joint  owner 
ship  of  a  piece  of  land. 

(2)  Despotism — the  Principle  of  Force  and  Authority. 

(«)  Personal — Military  or  Bureaucratic  Despotism. 
(6)  Feudal  Monarchy. 
(c)  The  International  Empire. 

(o)  The   Principle  of  Citizenship,  the    Common    Good  and 
Personal  Right,  from  which  spring 

(a)  The  City  State. 
(6)    The  National  State. 

The  types  of  social  organization  that  have  been  sketched 

are  not  mutually  exclusive.  A  despotic  oriental  monarchy  may 
rule  over  a  hundred  thousand  village  communities,  each  consist 
ing  of  a  dozen  or  a  score  of  patriarchal  households  in  which 

some  residual  traces  of  mother-right  and  toternism  may  still  be 
found.  An  independent  commune  may  rest  on  a  clan  system 

founded  on  mother-right,  and  such  clans  may,  like  the 
Iroquois,  build  up  a  federation  resting  on  assent  rather  than 
force,  and  so  correspond  rather  to  a  state  than  to  a  despotic 
kingdom.  What  we  have  distinguished  are  (1)  certain  principles 
of  organization  which  when  they  work  out  unencumbered  by 

other  principles  form  (2)  distinguishable  types  of  social  structure 

—types  which  we  may  take  as  landmarks  by  reference  to  which 
we  may  place  other  social  forms.  These  types  may  co-exist  as 
constituent  parts  of  a  larger  order,  or  may  be  blended  with  one 
another  in  various  ways.  It  follows  that  we  cannot  say  that 
one  of  these  forms  succeeds  another  in  serial  order  as  we  ascend 

the  scale  of  culture.  The  history  of  society  unfortunately  is 
not  so  simple.  All  that  we  can  say  with  some  confidence  is 
that  the  three  principles  distinguished  and  the  forms  of  social 

union  arising  out  of  them  preponderate  at  successive  stages  in 
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the  order  named.  That  is  to  say,  that  the  lowest  form  of  social 
organization  tends  to  fall  mainly  into  the  lines  of  the  maternal 
tribe;  that  the  paternal  clan  occupies  in  the  main  a  higher 
stage  and  in  turn  is  the  natural  foundation  of  the  commune, 
and  so  on.  There  is,  as  it  were,  a  mean  point  in  the  scale  of 
social  advance  belonging  to  each  principle,  and  though  it  ex 
tends  far  above  and  far  below  we  place  the  principle  in  the 
series  by  referring  it  to  this  point. 



CHAPTER   III 

LAW    AND     JUSTICE 

1.  To  the  civilized  man  it  seems  the  merest  truism  to  say  that 
the  business  of  Government  is  to  make  and  execute  laws,  to  see 
that  crime  is  suppressed,  and  that  its  subjects  are  maintained  in 
possession  of  their  just  rights.  Not  only  so,  but  the  broad  lines 
upon  which  justice  is  administered  are  to  him  so  familiar  and 
seem  so  clearly  marked  out  by  reason  and  common  sense  that  if 
he  were  to  think  of  their  origin  at  all  he  would  naturally  imagine 
that  here,  if  anywhere,  we  had  to  do  with  simple  and  elementary 
moral  ideas,  implanted  in  men  by  nature,  and  needing  no  training 
nor  experience  to  perfect  them.  Thus,  what  could  be  more 
obvious  to  begin  with  than  the  distinction  of  civil  and  criminal 
justice  ?  A  may  trespass  upon  the  rights  of  B,  but  he  may  do 
so  without  fraud,  violence,  or  any  criminal  intent.  In  such 
cases  the  loss  suffered  by  B  must  be  made  good,  but  no  further 
punishment  should  fall  upon  A.  That  is,  there  is  ground  for  a 
civil  action.  Or,  on  the  other  hand,  in  injuring  B,  A  may  have 
committed  an  offence  against  the  social  order.  In  that  case  he 
must  be  punished  as  a  criminal,  and  is  not  to  escape  merely  by 
making  good  the  loss  inflicted  on  B.  He  has  offended  society, 
and  society  insists  on  punishing  him.  But,  further,  if  A  is  a 
wrong-doer,  it  must  be  proved  that  he  is  a  responsible  agent. 
He  must  have  done  wrong  with  intention,  and,  if  so,  he  alone 
ought  to  suffer.  Socially,  no  doubt,  his  fall  must  affect  his 
innocent  wife  and  children,  but  this  is  a  regrettable  result,  not 
a  consequence  which  the  law  goes  about  to  inflict.  Lastly, 
whether  in  a  civil  or  criminal  case,  the  function  of  the  law  is  to 
set  up  an  impartial  authority,  before  whom  the  question  is 
argued.  Both  sides  are  heard.  Evidence  is  cited,  and  witnesses 79 
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called,  whose  testimony  the  court  is  free  to  sift  and  weigh. 
Formalities  and  rules  have  to  be  observed,  but  apart,  perhaps, 
from  some  which  are  archaic,  they  are  devised  mainly  as  safe 
guards  against  wrongful  decisions,  and  the  real  business  of  the 
inquiry  is  to  get  at  truth  as  to  the  material  facts.  In  the  end, 
the  decision  being  given,  the  court  can  freely  use  the  executive 
power  of  Government  to  enforce  it. 

Elementary  as  all  this  sounds,  it  is,  historically  speaking,  the 
result  of  a  long  evolution.  The  distinctjjMi.Jjfitwepji  jcivil-and 
criminal  law,  the  principle  of  strictlyTndividual  responsibility, 
the  distinction  between  the  intentional  and  the  unintentional, 

the  conception  of  tha  ™?nrt  ft*  W  impartial  authority  to  try 

the  merits  of  the  case,  the  exclusive  reliance  an~TvT(lence  and 
testimony,  the  preference  of  material  to  formal  rectitude,  the 

execution  of  the  court's  decision  _bj  a  public  force — all  are 

matters  very  imperFectIy~un3erstood  by  primitive  peoples,  and their  definite  establishment  is  the  result  of  a  slow  historical 

process.  Perhaps  no  other  department  of  comparative  ethics 
gives  so  vivid  an  idea  of  the  difficulty  which  humanity  has 
found  in  establishing  the  simple  elements  of  a  just  social  order. 

2.  The  growth  of  law  and  justice  is  pretty  closely  connected  in 
its  several  stages  with  the  forms  of  social  organization  that  have 
been  described.  In  quite  the  lowest  races  there  is,  as  we  have 
seen,  scarcely  anything  that  is  strictly  to  be  called  the  adminis 
tration  of  justice.  Private  wrongs  are  revenged  by  private 
individuals,  and  any  one  whom  they  can  get  to  help  them.  The 
neighbours  interfere  in  the  least  possible  degree,  and  how  far  a 

man's  family,  or  the  wider  group  to  which  he  belongs,  will  stand 
by  him,  is  a  question  which  is  decided  in  each  particular  case 
as  its  own  merits,  or  the  inclinations  of  those  concerned,  direct.1 
But  even  at  a  very  low  stage  this  uncertain  and  fitful  action 

1  See  the  account  of  the  Veddahs  and  Fuegians  above,  ch.  ii.  pp.  43-48. 
With  these  may  be  joined  the  Andamanese,  who  live  in  small  communities 
numbering  from  twenty  to  fifty  individuals,  and  have  no  distinct  institu 
tions  for  the  maintenance  of  order  or  the  settlement  of  disputes.  Each 
group,  indeed,  has  a  chief,  but  his  powers  are  extremely  limited,  extending 
to  little  beyond  the  right  of  calling  the  people  together  and  exercising  over 
them  what  influence  he  can.  There  is  no  form  of  covenant,  no  oath,  no 
form  of  trial,  no  ordeal.  Justice  is  left  altogether  to  the  aggrieved  party, 
who  shoots  an  arrow  at  his  enemy  or  throws  a  burning  faggot  at  him,  the 
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begins  to  take  a  more  definite  shape.     We  find  something  that 
corresponds  roughly  to  our  own  administration  of  justice,  and 
from  the  outset  we  find  it  in  two  broadly  distinct  cases.     There 

are  occasions  upon  which  a  whole  community  will  turn  upon  an 
offender   and    expel   him,  or  put   him  to  death.     Sometimes, 
indeed,  this  is  merely  a  kind  of  lynch  law  directed  against  a 
man  who  makes  himself  unbearable,  or  commits  some  crime 

which  touches  a  general  feeling  of  resentment  into  life.     But 
beyond  this  there  are  at  almost,  if  not  quite,  the  lowest  stages 
certain  actions  which  are  resented  as  involving  the  community 
as  a  whole  in  misfortune  and  danger.     These  include,  besides 
actual  treason,  conduct  which  brings  upon  the  people  the  wrath 
of  God,  or  of  certain  spirits,  or  which  violates  some  mighty  and 
mysterious  taboo.    The  actions  most  frequently  regarded  in  this 

liirht  are  certain  breaches  of  the  marriage  laws  and  witchcraft.1 

neighbours  playing  their  part  in  the  matter  by  running  away  until  the 
quarrel  is  over,  which  at  any  rate  prevents  the  spread  of  the  mischief.     The 
law  of  vengeance  is  not  developed.     A  relative  may  avenge  the  death  of  a 
murdered  man,  but  it  is  not  necessary  that  anything  should  happen.     The 
neighbours  are  afraid  of  the  murderer,  and  he  finds  it  desirable  to  absent 
himself  for  a  while.     Not  uncommonly  a  man  will  show  his  resentment, 
not  by  punishing  the  wrong-doer,  but  by  destroying  all  the  property  that 
he  can  lay  hands  upon,  including  his  own.     The  chiefs  property  alone  will 
be  respected.     In  other  words,  the  Andaman  Islander,  like  the  Malay,  is 
apt  to  run  amok,  and  such  men  are  not  resisted  because  they  are  held  to  be 
possessed.     Conjugal  fidelity  among  this  monogamous  people  is  enforced 
by  the  husband,  but  in  punishing  the  guilty  party  he  runs   the  risk  of 
retaliation.     There  appears,  however,  says  Mr.  Man,  feo  lie  an  understanding 
that  the  greater  the  provocation  offered,  the  less  is  the  risk  incurred  by  the 
injured  person  or  his  friends,  in  avenging  the  wrong — a  sentiment  which 

very  aptly  characterizes  the  degree  in  which  justice  is  'recognized  as  a  public matter  at  this  stage  of  social  development.     There  is  no  definite  redress, 
but  an  injured  man  may  hope  to  carry  the  support  of  the  neighbours  with 
him  in  rough  proportion  to  the  strength  of  his  case.     Injuries  done  by  a 
member  of  another  tribe  lead  to  more  regular  feuds  and  are  avenged  if 
possible  by  a  night  attack  upon  the  neighbouring  camp,  which,  if  successful, 
results  in  the  slaughter  of  the  males  and  the  destruction  or  appropriation 
of  the  property  of  the  vanquished.     The  women  of  the  enemy,  it  may  be 
noted,  are  not  deliberately  killed  ;  at  any  rate  their  death  is  not,  as  among 
some  more  advanced  peoples,  a  matter  for  boasting  ;  and  the  child  captive 

would  be  treated  kindly  with  a  view  to  its  adoption  by  the  captors'  tribe. 
Cannibalism,  the  frequent  concomitant  of  savage  warfare,  is  held  in  horror, 
but  is  attributed  by  the  southern  Andamanese  to  the  inhabitants  of  the 
northern  island.     (E.  H.  Man,  Journal  of  the  Anthropological  Institute, 
vol.  xii.  108,  seq.) 

1  Cf.  Steinmetz,  Ethnologisclie  Stwlien  %ur  errien  .Entwickeluny  der  Strafe, 
ii.  pp.  328-341). 

VOL.  I,  « 
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The  breaches  of  the  marriage  law  which  come  in  question  here 
are  confined  to  those  transgressions  of  the  prohibitions  of  inter 

marriage,  upon  which  primitive  races  lay  such  extraordinary 
stress.  A  mere  violation  of  the  marriage  tie  is  generally  in 

savage  society  a  private  matter,  avenged  by  the  husband  alone, 
or  by  those  whose  duty  it  is  to  help  him ;  but  a  breach  of  the 
rules  of  exogamy,  a  marriage  within  the  totem,  for  example,  or  a 
marriage  outside  the  permissible  class,  is  regarded  as  an  offence 
endangering  the  community  herself,  and  only  to  be  wiped  out 
by  the  extinction  of  the  offender.  A  Central  Australian  tribe, 
for  instance,  which  has  no  regular  means  of  enforcing  any  law, 

will  make  up  a  war  party  to  spear  the  man  and  woman  who 

have  married  in  defiance  of  these  customs.1  Similarly  common 
action  will  often  be  taken  to  protect  the  community  from  witch 

craft,  obviously  a  terrible  offence  in  a  society  which  firmly 
believes  in  it.  Among  the  North  American  Indians  a  public 
sentence  was  often  pronounced  and  carried  out  by  the  chiefs  in 
cases  of  sorcery,  and  sometimes  also  in  cases  of  cowardice  or 

breaches  of  the  marriage  customs.2  The  punishment  of  witch 
craft  is  as  widespread  as  the  fear  of  it,  and,  prompted  as  it  is  by 
the  sense  of  a  danger  to  the  whole  community,  is  often  peculiarly 
ferocious,  and  directed  to  the  destruction  of  every  one  connected 

with  the  offender.3 
The  object  of  the  community  in  exterminating  the  criminal  is 

not  so  much  to  punish  the  wicked  man  as  to  protect  itself  from 
a  danger,  or  purge  itself  from  a  curse.  Achau  takes  the  accursed 
thing,  the  thing  which  had  been  devoted  to  Jahveh.  The  taboo 
on  the  thing  devoted  is  at  once  communicated  to  Achan  himself 
as  though  it  were  a  poison  or  an  infection,  or,  to  take  another 
metaphor,  a  charge  of  electricity.  It  passes  from  the  spoil 

appropriated  to  the  appropriator,  and  no  resource  remains  but 
to  devote  Achan  with  all  his  family  and  belongings,  everything, 

1  Sometimes  the  old  men  of  the  tribe  will  invite  a  neighbouring  group  to 
execute  the  criminal.     Cutting  and  burning  are  sometimes  substitutes  for 
death.     (Spencer  and  Gillen,  Native  Tribes  of  Central  Australia,  p.  495.) 

2  Kohler,  Zeitschrift  fur  vergleichende  Rechtswissenschaft,  1897,  pp.  412- 
416.     For  the  punishment  of  sorcery,  see  Waitz,  iii.  p.  128. 

3  "The  punishments  affecting  sorcerers  can  scarcely  be  called  punish 
ments.     They  are  acts  of  annihilation."— Post,  ii.  p.  395,  where  numerous 
instances  are  given  from  all  parts  of  the  world.     In  some  cases,  the  whole 
family  of  the  offender  perishes  with  him. 
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in  fact,  which  the  accursed  thing  had  infected.  The  Roman 

criminal,  if  his  offence  bore  a  religious  character,  was  "  sacer  "- 

separated  from  men,  made  over  to  the  offended  deities.1  His 
goods  were  set  apart  (consecratio  bonorum),  for  they  were  involved 
in  his  impurity.  He  was  banished,  so  that  none  might  come 
into  contact  with  his  accursed  person.  He  was  cut  off  from  fire 
and  water,  not  primarily  because  fire  and  water  were  necessary 
to  his  life,  so  that  he  was  sentenced  to  death  by  being  deprived 
of  them,  but  rather  for  fear  that  his  accursed  touch  should  pollute 

the  sacred  elements  and  convey  the  pollution  to  others.  That 
the  criminal  suffered  in  consequence  was  a  satisfactory  collateral 
effect,  but  the  main  thing  was  to  secure  the  fire  and  water  from 

pollution.2 
Thus  far,  then,  public  punishments,  where  they  are  any  more 

than  an  explosion  of  indignant  feeling,  may  be  regarded  as  public 
action  taken  for  the  sake  of  public  safety.  The  community  is 

threatened  with  palpable  treason,  or  with  occult  magic  influence, 

or  by  the  wrath  of  the  gods.3  It  protects  itself  by  destroying 
the  traitor,  or  sacrificing,  or,  at  any  rate,  getting  rid  of,  the  witch. 
It  is  a  kind  of  public  hygiene  rather  than  a  dispensation  of 
justice  which  is  in  question. 

3.  Witli  the  redress  of  wrongs,  the  maintenance  of  private 
ights,  and  the  punishment  of  the  bulk  of  ordinary  offences,  it  is 
ifferent.     For  these  purposes  primitive  society  has  no  adequate 

1  Thus  the  luulutiful  son  is  "  .sacred  "  to  the  parental  deities.     "  Si  paren- 
tein  puer  verberit,  ast  olle   plorassit,  puer   divis   parcntum   sacer  esto." 
(Bruns,  Fontes  Juris  Hotwini  Antiqui,  p.    14.)     Treason  to  a  client,  or 

ploughing  up  a  neighbour's  landmark  would  also  render  a  man  "sacer." Cf.  the  curses  in  Deut.  xxvii.     At  bottom  the  idea  of  some  North  American 

Indians  is  similar,  among  whom  the  murderer  is  taboo,  because  haunted  by 
the  ghost  of  the  victim.     (Kohlcr,  Z.  f.  vyl.  liccMstrst.,  1897,  p.  408.) 

2  Ihering,  Geisi  des  Romischen  Iteclits,  i.  pp.  275-277,  etc. 
3  Among  the  German  tribes  the  worst  offenders  were  sacrificed  to  the 

gods,  unless  the  latter  showed  signs  of  grace,  in  which  case  the  offender 

became  a  slave  of  the  gods,  or  was  sold  into  slaver}-,  or  became  an  exile. 

The  great  ott'ences  were  :  —  breach  of  the  peace  of  the  temple,  the  army,  or 
the  meeting,  of  a  special  festival,  or  finally  of  the  house  ;  grave-robbing, 
treason,    raising   an   army  in   rebellion,   arson,    black  magic  ;   anti-social 
crimes  of  peculiar  depravity,  such  as  breach  of  a  sworn  peace,  unnatural 
desire,  and  acts  of  cowardice,  such  as  desertion  from  the  army  ;  concealed 
murder  and  theft,  in  opposition  to  open  murder  and  robbery.     (Schroder, 
Lehrbuch  der  Deutschen  Rechtsgeschichte,  pp.  74  and  76.) 
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organization.  Administration  of  justice  in  this  sense  is  in  the 
main  a  private  matter.  It  is  for  the  sufferer  to  obtain  redress 
or  to  revenge  himself,  and  in  the  lowest  stages  of  all  the  ven 
geance  is,  as  we  have  seen,  casual,  arbitrary  and  unsystematized. 
But  as  the  family  and  the  clan  acquire  definite  and  coherent 
structure  a  systematic  method  of  redress  grows  up.  The  leading 

characteristics  of  this  method  are  two — (1)  that  redress  is 
obtained  by  retaliation,  and  (2)  that  owing  to  the  solidarity  of  the 
family  the  sufferer  will  find  support  in  obtaining  the  redress  that 
he  seeks.  The  individual  man,  woman  or  child  no  longer  stands 
by  himself  or  herself,  but  can  count  with  considerable  certainty 
on  the  protection  of  his  relatives,  who  are  bound  to  avenge  a 
wrong  done  to  him,  or  to  stand  by  him  in  exacting  vengeance  by 
every  tie  of  honour  and  religion.  In  other  words,  this  is  the 

stage  of  the  blood  feud.  "  He  that  sheddeth  man's  blood,  by 
man  shall  his  blood  be  shed,"  is  the  earliest  law  given  in  the 
Old  Testament,  and  on  this  point  the  Old  Testament  may  be 
said  to  be  a  faithful  reflection  of  the  historical  facts. 

Though  the  blood  feud  is  an  expression  of  vengeance,  this 
vengeance  is  by  no  means  wholly  without  regulations  and  rules 
of  its  own.  There  is  a  rough  justice  recognizable  in  its  working, 
though  it  is  not  the  justice  of  an  impartial  third  person  surveying 
the  facts  as  a  whole.  There  is  no  question  of  a  just  judge 
rendering  each  man  his  due,  but  rather  of  a  united  kin  sympa 
thizing  with  the  resentment  of  an  injured  relation  when  expressing 
itself  in  certain  traditional  forms.  Justice  as  we  understand 

it — the  rendering  to  each  man  his  due  as  judged  by  an  impartial 
authority — is  not  distinctly  conceived  as  a  social  duty  in  primitive 
ethics,  and  that  is  what,  morally  speaking,  differentiates  the 
primitive  ethical  consciousness  from  the  ethical  consciousness  at 
a  higher  stage  of  development.  Yet  primitive  ethics  works  upon 
rules  in  which  a  certain  measure  of  justice  is  embodied.  Thus 
in  the  first  place  custom  prescribes  certain  rules  of  retaliation 
which  are  recognized  as  right  and  proper  and  have  the  approval 
of  the  neighbours  and  clansmen.  The  simplest  and  earliest  of 

these  rules  is  the  famous  Lex  Talionis,  "  An  eye  for  an  eye,  and 
a  tooth  for  a  tooth,"  familiar  to  us  from  the  chapter  of  Exodus, 
but  far  earlier  than  Exodus  in  its  first  formulation.  We  find  it, 

like  many  other  primitive  rules  of  law,  in  the  recently- discovered 
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code  of  King  Hammurabi,1  which  is  earlier  than  the  Book  of  the 

Covenant  perhaps  by  1300  years,  and  we  find  it  at  the  present 

day  among  people  sociologically  at  an  earlier  stage  of  develop 
ment  than  the  Babylonians  of  the  third  millennium  before  Christ. 

We  find  it  applicable  to  bodily  injuries,2  to  breaches  of  the 
marriage  law,3  and  perhaps  we  may  say  in  the  rules  of  the  two 
fold  restitution  for  theft  and  in  the  symbolic  form  of  mutilating 

the  offending  member  even  to  the  case  of  offences  against 

property.4  In  some  cases  the  idea  of  exact  retaliation  is  carried 
out  with  the  utmost  literalncss — a  grotesque  literalness  some 
times,  as  when  a  man  who  has  killed  another  by  falling  on  him 

from  a  tree  is  himself  put  to  death  by  exactly  the  same  method— 
a  relation  of  the  deceased  solemnly  mounting  the  tree  and,  much 

one  would  say  at  his  own  risk,  descending  upon  the  offender.5 
More  often,  of  course,  vengeance  is  simpler.  Stripes,  mutilation 
or  death  are  inflicted  without  any  attempt  to  imitate  the  original 

offence,  though  there  may  very  well  be  a  grading  of  the  vengeance 
in  proportion  to  the  original  wrong.  The  homicide  is  slain,  the 
adulterer  speared,  beaten,  or  mutilated,  the  thief  slain,  enslaved 
or  forced  to  make  restitution,  the  defaulting  debtor  enslaved  or 

1  Hammurabi,  §  195.     If  a  man  has  struck  his  father,  his  hands  one 
shall  cut  otf. 

196.  If  a  man  has  caused  the  loss  of  a  gentleman's  eye,  his  eye  one  shall cause  to  be  lost. 

197.  If    he   has    shattered  a  gentleman's   limb,   one   shall  shatter  his limb. 
200.  If  a  man  has  made  the  tooth  of  a  man  that  is  his  equal  to  fall  out, 

one  shall  make  his  tooth  fall  out,  etc. 
2  See  instances  in  Post,  ii.  pp.  240,  241. 
3  The  adulterer  has  to  yield  his  own  wife  to  the  injured  husband  (loc. 

cit.,  cf.  Waitz,  iv.  361). 
4  The  thief  loses  eye  or  hand.      Similarly  the  adulterer  or  ravisher  may 

be  castrated — and  with  this  we  may  perhaps  compare  the  punishment  of 
the  unchaste  wife  by  prostitution.     The  perjurer  loses  his  tongue  or  the 
"  Bchwurfinger."     (Post,  I.e.) 

6  In  the  Leycs  Henrici,  Pollock  and  Maitland,  vol.  ii.  pp.  470,  471. 
Mutilation  is  punished  by  retaliation  among  the  Barea  and  Kunama,  the 
VVhyclah,  Bogos,  and  Congo  people.  (Post  ii.  211.) 

K  E.  <j.  among  the  Cherokees  the  defaulting  debtor  was  tied  to  a  tree  and 
Hogged.  (Waitz,  iii.  p.  131.)  In  other  tribes  disputes  as  to  money  matters 
were  regulated  by  arbitrators  chosen  by  the  conflicting  parties.  Those 
who  were  prevented  by  illness  or  any  real  obstacle  from  paying  their 
debts,  were  not  compelled  to  do  so,  but  those  who  could  pay  and  did  not 
fell  into  general  contempt. 



86  MORALS  IN   EVOLUTION 

4.  But  at  a  fairly  early  stage  in  the  growth  of  social  order  a 
fresh  principle  is  introduced  tending  to  mitigate  the  blood  feud 
and  so  maintain  peace  and  harmony.  For  the  special  vice  of  the 
system  of  retaliation  is  that  it  provides  no  machinery  for  bring 
ing  the  quarrel  to  an  end.  If  one  of  the  Bear  totem  is  killed  by 
a  Hawk,  the  Hawk  must  be  killed  by  one  of  the  Bears,  but  it  by 
no  means  follows  that  this  will  end  the  matter,  for  the  Hawks 
may  now  stand  by  their  murdered  clansmen  and  take  the  life  of 
a  second  Bear  in  revenge,  and  so  the  game  goes  on,  and  we  have 
a  true  course  of  vendetta.  Accordingly  peaceable  souls  with  a 
view  to  the  welfare  of  both  families,  perhaps  with  the  broader 
view  of  happiness  and  harmony  within  the  community,  intervene 
with  a  suggestion  of  peace.  Let  the  injured  Bears  take  com 
pensation  in  another  form,  let  them  take  cattle  or  other  things 
to  make  good  the  loss  of  the  pair  of  hands  which  served  them. 
In  a  word,  let  the  payment  of  damages  be  a  salve  to  vindictive 
feelings.  In  that  way  the  incident  may  come  to  an  end  and 
peace  will  reign.  When  such  a  practice  becomes  a  customary 
institution  we  enter  upon  the  stage  of  composition  for  offences, 
a  stage  peculiarly  characteristic  of  the  settling  down  of  barbarous 
tribes  into  a  peaceable  and  relatively  civilized  state,  and  especially 
of  the  growth  of  the  power  of  a  chief  whose  influence  is  often 
exerted  to  enforce  the  expedient  of  composition  upon  a  reluctant 
and  revengeful  family.  As  the  institution  takes  shape  a  regular 
tariff  is  introduced,  so  much  for  an  injury,  so  much  for  the  loss 
of  an  eye,  so  much  for  a  life.  Often  a  distinction  between  classes 
of  crime  appears.  For  some  it  is  the  rule  that  composition 
should  be  accepted.  Others  are  recognized  as  too  grave  to  be 
washed  out  except  by  blood.  Thus  among  the  German  tribes 
murder  and  rape  excited  blood  revenge,  while  other  injuries  were 

punishable  by  fine,  and  the  fine  is  significantly  called  "faida," 
as  being  the  feud  commuted  for  money.1  The  distinction 
lasted  into  the  Middle  Ages,  even  in  a  period  when  the  fine  or  a 
part  of  it  went  to  the  king.  Our  Leges  Henrici  still  distinguish 
emend  able  offences,  in  which  sacrilege  and  wilful  homicide  with 
out  treachery  are  included,  from  unemendable  offences  such  as 
housebreaking,  arson,  open  theft,  aggravated  homicide,  treason 

1  Waitz,  Deutsche  Verfassungsgeschichte,  i.  p.  437,  who,  however,  denies 
that  the  fine  was  a  merely  buying  off  of  revenge. 
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against  one's  lord  and  breach  of  the  church's  or  the  king's  peace.1 
These  are  crimes  which  in  the  Anglo-Saxon  term  had  no  hot — 

no  hot  or  money  payment  atoned  for  them — they  were  bot-less, 
boot-less.  Even  when  the  bot  was  payable  it  stood  at  first  at 
the  discretion  of  the  injured  family  to  accept  or  reject  it,  and  we 
find  the  Germanic  codes  in  the  early  Middle  Ages  setting  them 

selves  to  insist  on  its  acceptance  as  a  means  of  keeping  the  peace.2 
If  the  fine  is  not  forthcoming  of  course  the  feud  holds. 

But  when  injuries  are  being  assessed,  not  only  must  there  be 
a  distinction  between  the  injuries  themselves,  but  also  between 

the  persons  injured.  There  must  be  a  distinction  of  rank,  age, 

sex;  a  free-born  man  is  worth  more  than  a  slave,  a  grown-up 
person  than  a  child,  generally  speaking  a  man  than  a  woman, 
a  chief  or  person  of  rank  than  a  free  man.  And  so  we  have 

the  system  of  "  wergilds  "  familiar  to  us  in  the  early  stages  of  our 
own  history,3  and  again  recognizable  in  the  code  of  Hammurabi.1 

1  Post,  Afrikanische  Jurisprudent,    ii.  30,  gives  a  list  of  ten  African 
peoples  iu  which  composition  is  allowed  for  all  offences.     In  three  others 
it  is  allowed  for  all  cases  except  the  gravest,  such  as  murder  ;  among  the 
Kimbundas,  for  all  except  sorcery  and  treason  ;  among  the  Barolong  for 
all  except  rebellion,  and  among  the  Kaffirs  for  all  except  treason,  sorcery, 
and  sometimes  murder.     In   mediaeval   England   there   was   much   local 
variation  in  the  fines.     At   Lewes  the  fine   for  bloodshed   was   7/4,  for 
adultery  8/4,  the  man  paying  the  King,  the  woman  the  Archbishop.     In 
Shropshire  the  fine  for  bloodshed  was  40/-.     In  Worcestershire  rape  was 
not  ernendable.     (Pollock  and  Maitland,  ii.  p.  457.) 

2  Charlemagne's  capitulary  of  802  forbids  the  kin  to  increase  the  evil 
by  refusing  peace  to  the  manslayer  who  craves  it.     (J  enks,  Law  and  Politics, 
p.  102.)     In  England,  down  to  the  ninth  and  tenth  centuries,  the  aggressor 
might  elect  to  bear  the  blood  feud,  but  by  an  ordinance  of  Alfred,  the 
injured  party  might  have  the  help  of  the  ealdorman  to  enforce  payment. 
(Pollock  and  Maitland,  i.  47.) 

3  Among  the    Germanic   peoples,   in   the  early   medieval  period,    the 
wergild  of  a  noble  was  generally  double  that  of  a  free  man.     A  post  in 
the  King's  service  trebled  the  wergild    of  the  official's  hereditary  rank. 
The  Liti  (Horige)  had  as   a  rule  half  the  wer  of  free  men,  whilst  slaves 
according  to  strict  principle  had  none,  but  only  a   valuation.     In  fact, 
however,  some  barbarian  codes  assigned  them  half   the  wer   of  a  litus. 
(Schroder,  pp.  345,  346.) 

4  Hammurabi  illustrates  two  subsidiary  points.     (1)  An  offence  against 
a  man  of  higher  rank  may  be  unemendable  (i.  e.  punished  by  retaliation), 
while  the  same  offence  against  a  man  of  lower  rank  is  commutable.     (2)  The 
rank  of  the  aggressor  may  influence  the  punishment  as  well  as  that  of  the 
sufferer.     Injuries  to  eye  or  limb  of  a  "gentleman"  are  punished  by  retali 
ation  (sections  196,  197),  but  in  section  198,:  '  If  he  has  caused  a  poor  man 
to  lose  his  eye  or  shattered  a  poor  man's  limb,  he  shall  pay  one  mina  of 
silver."   Further,  by  section  199,  the  slave  has  no  wer — for  the  same  injury 
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In  one  form  or  another  the  system  of  composition  prevails  or 
has  prevailed  almost  to  this  day  over  a  great  part  of  the 

barbaric  world,  among  the  North  American  Indians,1  in  the 
Malay  Archipelago,2  in  New  Guinea,  among  the  Indian  hill 
tribes,  among  the  Calmucks  and  Kirghis  of  the  steppes  of  Asia, 

the  aggressor  "  shall  pay  half  his  price."  Similarly  for  the  loss  of  a  tooth 
(sections  200,  201).  The  provisions  for  assault  and  homicide  are  as  follows : 

202.  If  a  man  has  struck  the  strength  of  a  man  who  is  great  above 
him,  he  shall  be  struck  in  the  assembly  with  sixty  strokes  of  a  cow-hide 
whip. 

203.  If  a  man  of  gentle  birth  has  struck  the  strength  of  a  man  of  gentle 
birth,  who  is  like  himself,  he  shall  pay  one  mina  of  silver. 

204.  If  a  poor  man  has  struck  the  strength  of  a  poor  man,  he  shall  pay 
ten  shekels  of  silver. 

205.  If  a  gentleman's  servant  has  struck  the  strength  of  a  free  man,  one shall  cut  off  his  ear. 
206.  If  a  man  has  struck  a  man  in  a  quarrel,  and  has  caused  him  a 

wound,  that  man  shall  swear,  "  I  do  not  strike  him  knowing,"  and  shall answer  for  the  doctor. 
207.  If  he  has  died  of  his  blows,  he  shall  swear,  and  if  he  be  of  gentle 

birth  he  shall  pay  half  a  mina  of  silver. 
208.  If  he  be  the  son  of  a  poor  man,  he  shall  pay  one-third  of  a  mina 

of  silver. 

209.  If  a  man  has  struck  a  gentleman's  daughter  and  caused  her  to  drop 
what  is  in  her  womb,  he  shall  pay  ten  shekels  of  silver  for  what  was  in 
her  womb. 

210.  If  that  woman  has  died,  one  shall  put  to  death  his  daughter. 
211.  If  the  daughter  of  a  poor  man  through  his  blows  he  has  caused  to 

drop  that  which  is  in  her  womb,  he  shall  pay  five  shekels  of  silver. 
212.  If  that  woman  has  died,  he  shall  pay  half  a  mina  of  silver. 
213.  If  he  has  struck  a  gentleman's  maidservant  and  caused  her  to  drop 

that  which  is  in  her  womb,  he  shall  pay  two  shekels  of  silver. 
214.  If  that  maidservant  has  died,  he  shall  pay  one-third  of  a  mina  of 

silver. 
218.  If  the  doctor  has  treated  a  gentleman  for  a  severe  wound  with  a 

lancet  of  bronze  and  has  caused  that  gentleman  to  die,  or  has  opened  an 
abscess  of  the  eye  for  a  gentleman  with  the  bronze  lancet  and  has  caused 
the  loss  of  the  gentleman  s  eye,  one  shall  cut  off  his  hands. 

219.  If  a  doctor  has  treated  the  severe  wound  of  a  slave  of  a  poor  man 
with  a  bronze  lancet  and  has   caused  his  death,  he  shall  render  slave  for 
slave. 

220.  If  he  has  opened  his  abscess  with  a  bronze  lancet  and  has  made  him 
lose  his  eye,  he  shall  pay  money,  half  his  price. 

1  Kohler,  Zeitschrift  fiir  vergl.  EechtsivissenscJtaft,  1897,  pp.  406,  407  ; 
Alvord  in  Schoolcraft,  v.  653  ;  Morgan,  League  of  the  Iroquois,  331,  332. 
(Failing  a  present  of  a  belt  of  white  wampum  the  family  of  the  deceased 
appointed  an  avenger.) 

2  Waitz,  v.,  p.  i.  143.     The  wergild  varies  from  200  to  1000  gulden, 
according  to  the  rank  of  the  dead  man.     In  case  of  poison,  the  poisoner 
becomes  the  slave  of  the  family.     A  paramour  may  be  enslaved  by  the 
husband  if  taken  in  the  act,  but  if  the  matter  is  brought  before  a  court, 
money  compensation  must  be  accepted. 
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among  the  rude  tribes  of  the  Caucasus,  the  Bedouins  of  the 

Arabian  desert,  the  Somali  of  East  Africa,  the  negroes  of  the 

West  Coast,  the  Congo  folk  of  the  interior,  the  Kaffirs  and 

Basutos  of  the  South.1 

5.  Primitive  vengeance,  then,  may  be  exacted  by  retaliation  or 

compounded  by  money  payments.     In  either  method  a  rough 

justice  is  embodied,  but  it  is  justice  enforced  by  the  strong  hand. 

Even   graver   differences   separating   barbaric   vengeance  from 

civilized  justice  have  now  to  be  mentioned.    These  differences  are 

inherent  in  the  nature  of  the  social  organization  upon  which  the 

blood  feud  rests.     For  the  blood  feud  is  retribution  exercised  by 

a  family  upon  a  family ;  it  rests  upon  the  support  which  each 

individual  can  count  upon  from  his  own  immediate  relations, 

possibly  from  his  whole  clan;  it   rests,  in    a  word,  upon  the 

solidarity  of  the  kindred.     But  the  effect  of  this  solidarity  upon 

the  working  of  retributive  justice  is  by  no  means  wholly  favour 

able.     In   the   first   place  it  has  the  effect  that  the  lives  of 

members  of  other  clans  are  held  indifferent.     A  perfect  illustra 

tion  is  afforded  by  the  Ungani  Nagas,  a  tribe  of  the  North-East 

frontier  of  India  who  live  in  villages  composed  of  two  or  more 

"  khels,"  as  their  clans  are  called,  which,  though  living  side  by 

side  and  intermarrying,2  are  for  purposes  of  defence  independent 

communities.     A  hostile  tribe   may  descend  upon  the  village 

and  massacre  all  the  members  of  one  "  khel "  while  the  other 

"  khels  "  sleep  peacefully  in  their  beds  and  do  not  raise  hand  or 

foot  to  protect  their  neighbours.     This  is  cold-blooded,  but  it  is 

not  without  a  certain  reason.     The  exterminated  "khel"  has 
incurred  a  feud  from  which  the  others  are  free.     If  they  rise  in 

its  defence  they  not  only  incur  the  danger  of  the  present  fight, 

but  they  also  involve  themselves  in  the  permanent  feud.3     Next, 

in  so  far  as  justice  rests  on  the  blood  feud,  and  the  blood  feud  is 

of  the  nature  of  a  private  war  between  distinct  families  or  clans, 

it  follows  that  public  justice  will  not  deal  with  offences  committed 

within  the  family.     These  do  not  excite  the  blood  feud.     In 

1  Post,  ii.  pp.  256,  257.  2  The  khel  is  exogamous.  _ 

3  Godden,  J  A.  I.,  xxvi.  p.  167.  Similarly  in  contemporary  Africa,  sc 

far  as  blood  revenge  holds,  the  slaying  of  any  one  outside  the  clan  is  no 

more  regarded  as  wrong  than  the  killing  of  an  enemy  in  battle  among  us. 
(Post,  Afrikanische  Jurisprudent,  i.  60.) 
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some  cases  no  fixed  punishment  appears  to  be  assigned  for 
them,  but  this  may  happen  not  only  because  they  do  not 
belong  to  the  province  of  public  custom,  but  also,  perhaps, 
because  they  are  too  rare  for  any  definite  custom  to  have  arisen 

for  dealing  with  them.  Like  parricide  among  the  Romans,  they 

represent  the  absolute  ultimate  of  human  wickedness.  ^Further, 
generally  speaking,  there  is  no  need  for  any  recognizable  general 
rule,  because  offences  within  the  family  are  dealt  with  by  the 
arbitrary  justice  of  the  paterfamilias  or  of  the  kin  collectively, 
who,  even  if  other  means  of  enforcing  authority  failed,  have 
always  the  ready  remedy  of  outlawry,  which  puts  the  offender  at 

the  mercy  of  the  firstcomer.1  Outlawry  from  tire  clan  is  the 
most  effective  of  all  weapons,  because  in  primitive  society  the 
exclusion  of  a  man  from  his  kinsfolk  means  that  he  is  delivered 

over  to  the  firstcomer  absolutely  without  protection.  An 

illustration  may  be  drawn  from  the  early  history  of  Mahommed's 

teaching,  when  the  Korais,  who  found  that  Mahommed's  gospel 
was  very  inimical  to  their  gains,  wanted  above  all  things  to  put 
him  out  of  the  way  and  made  the  most  strenuous  efforts  to 

induce  Mahommed's  uncle,  who  was  head  of  the  clan,  to  disown 
him.  Had  the  uncle  consented,  Mahommed  would  have  been 

left  without  protection  and  might  have  been  dispatched  by 
any  one  without  fear  of  consequences,  but  till  the  death  of  the 
uncle  the  clan  stood  by  him ;  and  the  leading  men  of  Mecca, 
powerful  as  they  were,  were  not  bold  enough  to  take  upon  them 

selves  a  blood  feud  with  Mahommed's  family.2  The  fear  of  the 
blood  feud  is  the  great  restraint  upon  disorder  in  primitive 
society,  and  conversely  he  whose  death  will  excite  no  blood  feud 
has  no  legal  protection. 

1  Among  African  peoples  there    is,  generally  speaking,  no  blood  feud 
for  homipide  within  the  clan.     But  among  the  South -Western  Arabs  the 
parricide  is  put  to  death,  and  for  fratricide  the  father  may  put  the  offender 
to  death  or  demand  the  blood  price.   (Post,  A.  J.,  i.  63.)  Among  the  Bogos 
the  slayer  of  brother  or  father  would  be  killed  on  the  spot  if  taken.     But 
if  he  escapes,  his  fate  will  depend  011  the  question  whether  his  victim  has 
or  has  not  left  children.     If  so  they  will  take  up  the  feud.     If  not  he  can 

make  his  peace  without  payment,  and  then  inherit  his  brother's  property 
and  widow.     (Ib.,  ii.  60.)     In  the  Malay  region  the  murder  of  a  relative 
is  dishonouring,  but  has  no  money  penalty.     (Waitz,  v.  i.  149.)     For  illus 
trations  of  the  variety  of  customs  under  this  head,  see  Steimnetz  ii.  153- 
176. 

2  Palmer,  Introduction  to  tJie  Koran,  pp.  24,  25. 
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So  far  the  negative  side  of  clau  justice.    The  positive  side  has 

peculiarities  not  less  startling  to  the  modern  mind,  for  since  it 

is  a  member  of  one  body  who  has  done  a  wrong  to  a  member 

of  another  body,  the  whole  body  to  which  the  offending  member 

belongs  is  held  responsible  by  the  whole  body  to  which  the  in 

jured  member  belongs ;  and  it  is  not  merely  the  original  criminal 

who  may  be  punished,  but  logically  any  member  of  his  family 

may  serve  as   a  substitute.       Responsibility  is    collective,  and 

therefore  also  vicarious.      Sometimes  the  whole  family  of  the 

offender  is  destroyed  with  him.1     Sometimes  any  relation  of  the 

offender  may  suffer  for  him  vicariously.     John,  who  has  done 

the   deed,  being   out   of  reach,  primitive   vengeance   is   quite 

satisfied  with  the  life  of  Thomas,  his  son,  or  brother,  or  cousin. 

Just  as  in  the  blindness  of  warfare  the  treacherous  act  of  an 

enemy  is  generalized  and  perhaps  avenged  in  the  next  battle 

by  a  retaliation  which  does  not  stay  to  ask  whether  it  is  falling 

ou  the  innocent  or  the  guilty,  so  in  the  primitive  blood  feud. 

The  wrong  done  is  the  act  of  the  family  or  clan  to  which  the 

aggressor  belongs,  and  may  be  avenged  on  any  member  of  that 

family  or  clan.2  Sometimes  the  retaliation  is  made  more  specific 

1  E.  y.  among  the  Kaffirs,  at  Loango,  and  among  the  Barolong,  the  relatives 

are  held  responsible  for  payment  by  the  accusers,  and  on  the  Gold  Coast 
the  relatives  of  the  sorcerer  are  slain  or  enslaved  along  with  him.  (Post, 

A.  J.,  i.  46.)  Among  the  North  American  Indians  the  family  and  the 

whole  tribe  were  held  responsible  for  a  murder  committed  by  one  of 

them.  (Wait/,  iii.  132.)  In  Anglo-Saxon  law  it  was  possible  for  a  tanuly 
to  be  enslaved  for  a  theft  by  the  father.  (Pollock  and  Maitland,  i.  56.) 

2  For  instances,  see  Post,  Grundnss,  i.  230  if.     Professor  Tylor  instances 

the  Bedouins,  Australians,  South  Sea  Islanders,  and  Kaffirs,  as  peoples 

amon.L,'  whom  the  blood  feud  involved  the  whole  clan.     (Contemp.  Review, 

1873  °p.  59  )     In  some  cases  the  wergild  involved  the  slaying  of  several 
persons   for   one.     Thus   by   Anglo-Saxon   law,   six   ceorls   must   die  lor 

one   thecm.     (Pollock   and   Maitland,   ii.   450.)     Edmund   set  himself  to 

suppress  feuds,  forbidding  attacks  on  the  kindred  unless  they  harbour  the 
homicide      Mahometan  law,  while  admitting  retaliation,  restricts  it  to  the 

offender.    (Post,  loc.  cit.)     But  the  kin  are  liable  for  money  composition 

(l)areste,  p.  64.)     In  many  African  tribes  a  creditor  will  sei/.e  and  ; 

as  a  slave  any  relation  of  the  debtor's  whom  he  can  find,  or  even  any 
member  of  the  same  town.     It  is  not  surprising  to  learn  that  this  method 

of  distraint  is  a  fruitful  source  of   war.     (Post,  A.  J".,  ii.  140.)     A  still 
wilder  development  of  vicarious  revenge  is  found  in  the  Gazelle  I  enirisul 

amom'  the  Papuas,  where  the  husband  whose  wife  has  been  stolen,  goes  into 

the  bush  and  kills  the  first  man  he  meets.     This  man's  kindred  do  the  same 

thing,  and  the  process  is  repeated  till  the  stroke  lights  upon  the  original 

offender,  whose  goods  have  to  pay  all  the  damage.   (Kohler,  Z.  d.  ml.  ttecktsw., 

1900,  p.  381.)     Gf.  a  similar  practice  in  S.  Guinea.     (Post,  A.  J.,  11.  22.) 
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by  a  fresh  application  of  the  Lex  Talionis,  and  to  the  rule  "  eye 

for  eye,"  there  is  the  pendant ' '  son  for  son,  daughter  for  daughter, 
slave  for  slave,  ox  for  ox."  You  have  slain  my  son  ?  Then  the 
true  and  just  retribution  is  that  I  should  slay  yours.1  It  is  my 
daughter  who  is  slain  ?  Then  it  is  with  your  daughter  that  you 
must  pay  for  her.  Sometimes  vengeance  is  specially  directed 
against  the  chief  as  representing  the  clan.  Sometimes  it  may 
be  visited  on  any  male,  or  even  on  any  adult  member  of  the 
clan,  children  alone  being  excluded.  Sometimes  this  last  shred 
of  humanity  is  torn  away.  The  principle  is  pushed  to  its  furthest 

and  most  revolting  development  among  the  head-hunting  tribes 
common  in  South-East  Asia,  in  which  magical  ideas  combine 
with  those  of  revenge,  and  the  skull  of  the  enemy  has  a  potency 
of  its  own  which  makes  its  possession  desirable  in  itself.  The 
head  of  a  child  or  woman  of  the  hostile  body  is  no  less  coveted 

an  object  than  that  of  the  fighting  warrior,  and  is  probably  easier 
to  obtain.  When  the  principle  of  composition  arises  collective 
responsibility  is  reduced,  by  a  less  barbarous  logic,  to  a  common 
pecuniary  liability.  The  clan  are  collectively  responsible  for  the 
blood  money  due  from  a  member,  and  by  the  same  logic  they 

are  the  collective  recipients  of  blood  money  due  to  any  member.2 
And  as  with  blood  money  so  with  other  debts.3  There  is  a  col 
lective  liability — a  conception  which  in  this  softened  form  has 
its  uses  in  the  social  order,  and  is  in  fact  enforced  and  applied 

1  The  most  astonishing  case  is  in  the  treatment  of  the  "builder  in  the 
code  of  Hammurabi,  229  : — "  If  a  builder  has  built  a  house  for  a  man  and 
has  not  made  strong  his  work,  and  the  house  he  built  has  fallen,  and  he 
has  caused  the  death  of  the  owner  of  the  house,  that  builder  shall  be  put 
to  death. 

230.  If  he  has  caused  the  son  of  the  owner  of  the  house  to  die,  one  shall 
put  to  death  the  son  of  that  builder. 

231.  If  he  has  caused  the   slave   of  the  owner  of  the  house  to  die, 

he  shall  give  slave  for  slave   to  the  owner  of    the  house."      Though 
barbaric,  these  sections  might  have  a  use  if  suitably  posted  in  modern 
suburbs. 

8  E.  g.  among  the  Bogos  and  Bedouins  (Post,  i.  253),  and  compare  Post, 
A.  J.,  i.  45  and  ii.  35.  For  collective  claims  on  the  blood  money,  cf. 
Tacitus,  Germania  (ap.  G.  Waitz,  Deutsche  Verfassungsgeschichte,  i.  32), 

"recipitque  satisfactionem  uni versa  domus." 
3  E.g.  at  Great  Bassam.  (Post,  A.  J".,  i.  45.)  Among  the  Yoruba,  Tshi, and  Ewe  speaking  peoples,  collective  responsibility  which  formerly  applied 

generally  is  now  restricted  to  debts.  (Ellis,  Yoruba- speaking  Peoples,  299.) 
Of.  Waitz,  iv.  306. — In  Yucatan  the  whole  family  is  responsible  for debt. 
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to  the  commune— though  in  right  it  belongs  rather  to  the  clan 

—by  many  Oriental  Governments.1 

6.  Further,  with  the  theory  of  collective  responsibility  goes 

almost  necessarily  the  failure  to  distinguish  between  accident 

and  design.     In  primitive  society  the  real  gravamen  of  a  charge 

against  an  aggressor  is  that  he  has  done  an  injury.    How  he  did 

the  injury,  whether  of  set  purpose  or  by  accident,  is  a  matter  of 

less  moment.      My  son,  or  brother,  or  cousin,  or  clansman,  is 

killed;  that  is  enough  for  me;  I  must  have  some  satisfaction  out 

of  the  man  who  did  it,  and,  what  is  more,  my  family  must  have 

some  satisfaction  out  of  his  family.      Furthermore,  the  whole 

distinction  between  design  and  accident  is  by  no  means  so  clear 

to  primitive  man  as  it  is  to  us,  for  though  it  needs  little  reflec 

tion  and  a  very  moderate  amount  of  self-knowledge  to  distinguish 

between  what  one  has  done  one's  self  by  accident  or  by  design, 

and  a  very  moderate  degree  of  reasoning  power  to  apply  the 

distinction  to  other  men— still,  the    nascent   reflection  of  the 

savage  is  strangled  at  birth  by  the  prevailing  theory  of  witch 

craft  and  possession.     If  a  tree  falls  upon  a  man's  head  the 

savage  holds  that  a  spirit  guided  it.    If  a  man,  cutting  a  branch 

from   a   tree,  dropped  his  axe  on   to   another's  head,    it   may 
not  have  been  the  man's  own  soul  which  guided  the  axe,  but  it 

was  another  soul  which   possessed    him  temporarily  ;    he  was 

possessed  by  some  spirit,  and  as  possessed  he  should  be  put  out 

of  the  way.2     The  treatment  of  the  subject  in  the  Hebrew  codes 

illustrates  the  difficulty  which  is  experienced  even  at  a  higher 

stage  in  strictly  distinguishing  between  the  two  spheres  of  de 

sign  and  accident.     Each  code  assigns  a  city  of  refuge  for  the 

excusable  homicide,  but  none  make  it  perfectly  clear  whether 

it  is  unintentional  or  unpremeditated    man-slaying  that  is  m 

view.     The  Book  of  the  Covenant  simply  says,  "  If  a  man  lie 

not  in  wait,  but  God  deliver  him  (the  victim)  into  his  hand, 

1  And  elsewhere  ;  e.  g.  at  Sierra  Leone  and  in  several  other  parts  of 

Africa,  responsibility  for  debt  extends  to  the  Commune.    (Post,  A.  J.,  i.  75.) 

In  the  Malay  constitution  the  family  is  responsible  for  its  members,  the 

snku  (clan)  for  its  families,  the  village  for  its  sukus,  the  district  tor  its 
villages.     (Waitz,  v.,  i.  141.) 

2  Post,  A  J.,  ii.  29.     In  West  Equatoria  the  man  who  injures  another  in 

cutting  down  a  tree  is  held  the  agent  of  an  indwelling  magical  power,  and 
must  submit  to  the  ordeal  of  Mbimdu  drinking.     (16.) 
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then  I  will  appoint  thee  a  place  whither  he  shall  flee.  And  if 
a  man  come  presumptuously  upon  his  neighbour  to  slay  him 
with  guile,  thou  shalt  take  him  from  mine  altar  that  he  may 

die." l  In  Deuteronomy  there  is  an  attempt  to  define  accident. 
The  city  of  refuge  is  appointed  for  "  whoso  killeth  his  neighbour 
unawares  and  hated  him  not  in  times  past."  The  first  qualifi 
cation  would  be  true  of  unintentional,  the  second  of  unpremedi 
tated  homicide.  Then  follows  a  somewhat  elaborate  illustration 

of  a  case  of  pure  accident.2  "  As  when  a  man  goeth  into  the 
forest  with  his  neighbour  to  hew  wood,  and  his  hand  fetcheth 
a  stroke  with  the  axe  to  cut  down  the  tree,  and  the  head  slippeth 
from  the  helve,  and  lighteth  upon  his  neighbour,  that  he  die, 
he  shall  flee  unto  one  of  these  cities  and  live  : "  and  then  it  is 

once  more  stated  that  the  slayer  ought  not  to  die,  "  inasmuch 
as  he  hated  him  not  in  time  past,"  which  would  be  true  of  any 
want  of  premeditation.  Furthermore,  even  in  this  relatively 
enlightened  code  the  unintentional  slayer  is  not  fully  protected. 

It  is  clearly  anticipated  that  the  "  avenger  of  blood  "  will  pursue 
him  "  while  his  heart  is  hot,  and  overtake  him  because  the  way 
is  long,"  and  smite  him  mortally,  and  there  is  no  hint  that  the 
avenger  will  be  punished.  Nor  was  the  alternative,  exile  to  the 
city  of  refuge,  a  merely  nominal  penalty.  Finally,  in  the  Priestly 
Code  there  is  an  elaborate  attempt  to  distinguish  different  cases. 

The  cities  of  refuge  are  appointed  for  every  one  that  "  killeth 
any  person  unwittingly,"  or,  as  the  margin  renders  it,  "  through 
error."  (An  attempt  is  made  to  render  the  meaning  clearer  by 
specifying  the  implements  used,  of  iron,  wood  or  stone.)  On  the 

other  hand,  he  who  has  killed  another,  "lying  in  wait"  or  "in 
enmity,".  A  to  be  put  to  death  by  the  avenger  of  blood  "  when 
he  meeteth  him."  In  intermediate  cases  the  congregation  shall 
judge.  "  But  if  he  thrust  him  suddenly  without  enmity,  or 
hurled  upon  him  anything  without  lying  in  wait,  or  with  any 
stone,  whereby  a  man  may  die,  seeing  him  not,  and  cast  it  upon 
him,  so  that  he  died,  and  he  was  not  his  enemy,  neither  sought 
his  harm:  then  the  congregation  shall  judge  between  the  smiter 

and  the  avenger  of  blood  according  to  these  judgments."  3  Even 
here,  then,  the  three  cases  of  accident  ("  seeing  him  not "),  assault 

1  Exodus  xxi.  13,  14.  2  Deut.  xix.  4-6. 
3  Numbers  xxxv.  15,  20,  21,  22-24. 
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without  intent  to  kill  ("  thrust  him  suddenly  ")  and  unpremedi 
tated  homicide  ("  without  lying  in  wait ")  seem  to  be  in  a 
measure  confused.  And  even  in  this  code  the  avenger  may 
slay  the  man-slayer  anywhere  outside  the  borders  of  the  city  of 
refuge  until  the  death  of  the  high  priest. 

Not  infrequently  in  early  law  we  find  the  distinction  that 
unintentional  homicide  is  atonable  by  paying  the  wergild,  while 
deliberate  murder  gives  rise  to  the  blood  feud.  Thus  in  the 
code  of  Hammurabi l  the  homicide  might  swear  that  the  blow 
was  unintentional  and  escape  with  a  fine.  So,  again,  though 
Germanic  law  begins  by  holding  a  man  equally  imputablo 
for  all  that  he  has  done,  it  is  an  ancient  mitigation  that  for 
unintentional  homicide  the  wcr  is  due,  and  the  blood  feud 

should  not  be  waged.'2  The  disentanglement  of  innocent  from culpable  homicide  was  a  very  gradual  achievement  in  mediaBval 
Europe  though  aided  by  the  Civil  and  Canon  Law,  and  the 
forfeiture  of  goods — the  direct  survival  of  the  wergild — remained 
in  theory  in  English  law  down  to  1828. 3 

It  is  a  natural,  though,  to  our  minds,  a  bizarre  consequence 
that  in  early  justice  animals  arid  even  inanimate  objects  may 
be  regarded  as  appropriate  subjects  of  punishment.  The  slaying 
of  oifending  animals  is  provided  for  in  the  Book  of  Exodus. 
Many  cruel  punishments  were  inflicted  upon  animals  in  the 
code  of  the  Zendavesta,4  and  the  same  thing  occurred  in  medi- 

*  Hammurabi,  200-208,  cited  above,  p.  88. 
-  Pollock  and  Maitland.  ii.  470  and  471.     In  many  cases,  however,  tlu: innocent  homicide  can  only  escape  by  a  recommendation  to  mercy.     In  the 

Anglo-Saxon  law  the  distinction  is  not  so  much  between  intentional  and 
unintentional  as  between  open  and  secret  slaying.     (Ib.,  i.  52.)    This  recalls 
the  difficulties  in  D^ut,  and  Numbers.     Generally  speaking,  abiding  to 
Post,  A.  J.,  ii.  28,  the  responsibility  of  the  a.geut  is  not  presumed  as  a 
ground  of  his  punishment  in  Africa.     P>ut  in  some  cases,  as  in  Aquapin  and 
Ashanti,  the  penalty  for  an  accidental  offence  is  reduced,  and  later  (in 
contradistinction  to  earlier),  Kaffir  law  imposes,  as  a  rule,  no  penalty  on accidental  homicide. 

3  Blackstone,  iv.  p.  ]  88.     In  practice  "  as  far  back  as  our  records  reach," the  defendant  could  obtain  a  pardon  and  writ  of  restitution.     The  clear 
demarcation  of  individual   responsibility  is  far  from  being  universal  in 
civilized  law.     In  the  Mahometan  world,  a  man's  family  is  collectively 
responsible  even  for  damage  done  by  him  involuntarily.     (Post,  Gnmdriss, 
u.  216,  cf.  Dareste,  p.  64.)     In  China  involuntary  offences  are  punished, 
though  on  a  reduced  scale.     In  the  Japanese  code  of  1871  accidental  injury to  parents  is  heavily  punished.     (Post,  ii.  p.  218.) 

4  Entirely,  no  doubt,  under  the  influence  of  magical  ideas. 
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seval  Europe,  where,  perhaps  under  the  influence  of  the  Mosaic 
legislation,  it  even  survived  in  isolated  cases  to  the  sixteenth  or 

seventeenth  century.1  The  punishment  of  animals  and  inanimate 
objects  was  no  mere  wreaking  of  blind  fury  on  innocent 
creatures.  Probably  to  the  primitive  mind  the  ox  that  gored 
a  man,  the  sword  that  slew,  and  the  murderer  that  wielded  it, 
were  much  more  on  one  level  than  they  can  be  to  us.  The 
animal  or  tool,  if  not  conscious  themselves,  might  be  endued 
with  a  magic  power  or  possessed  with  an  evil  spirit.  It  was 
well  to  get  rid  of  them  before  they  did  more  harm.  If  not 
destroyed  they  might  be  purified.  Thus  in  the  English  law  of 
Deodand,  which  was  not  abolished  till  the  middle  of  the  last 
century,  there  is  a  survival  of  the  view  that  anything  that  has 
killed  a  man  must  undergo  a  kind  of  religious  purification  ;  a 
cart,  for  instance,  which  ran  over  a  man,  or  a  tree  which  fell  on 

him,  was  confiscated  and  sold  for  charity — at  bottom  merely  a 
somewhat  humanized  version  of  the  ancient  Athenian  process 
whereby  the  axe  that  had  slain  a  man  was  brought  to  trial,  and, 
if  found  guilty,  solemnly  thrown  over  the  boundary.  It  need 
hardly  be  added  that  where  responsibility  is  extended  to  animals 
and  inanimate  objects,  it  is  apt  to  be  inadequately  defined  in 

the  case  of  idiots,  lunatics,  and  minors.2 
The  principle  of  collective  responsibility  does  not  necessarily 

disappear  with  the  rise  of  public  justice  under  central  authority. 
It  lingers  on,  partly  through  sheer  conservatism,  but  also  in 
many  cases  for  political  reasons,  to  a  late  date.  Thus  it  is  par 
ticularly  common  to  find  that  in  political  offences  the  family  of 
the  offender  suffers  with  him.  The  principle  of  collective 
responsibility  has  always  been  maintained  in  the  Far  East,  in 
China,3  in  the  Korea,  and,  under  the  influence  of  Chinese 

1  For  other  instances,  see  Post,  ii.  231. 
2  See  Post,  ii.  219,  and,  for  the  variation  of  custom  under  this  head, 

Westermarck,  Moral  Ideas,  pp.  265-277. 
3  Post,  ii.  p.  226.     With  this  is  associated  punishment  for  unintentional 

offences.     (16.,  217.)     In  Chinese  law,  accidental  parricide  is  still  capital, 
though  the  older  law  appears  to  have  been  mitigated.     A  man  who  acci 
dentally  killed  his  mother  in  attempting  to  defend  her,  was  sentenced  to 
the  lingering  death,  commuted  by  special  decree  to  decapitation,  subject 
to  the  Empress's  pleasure.     See,  for  various  instances,  Alabaster,  p.  159,  ff. 
A  wife  killing  her  husband  unintentionally  is  sentenced  to  decapitation. 
(It.,  192.)    A  misdeed  which  however  indirectly  caused  the  death  of  a 
senior  relation  is  also  punished,  if  the  relative  be  a  parent,  by  death.    (J6., 
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civilization,  in  Japan,  while  it  is  noteworthy  that  for  political 
offences  the  parents  and  children  might  be  punished  under 
French  law  right  down  to  the  time  of  the  Revolution.  Parallels 
could  be  found  in  the  laws  of  the  ancient  East,  of  ancient 

Persia,1  and  of  many  states  of  mediaeval  Europe.  It  is,  in  fact, 
only  the  decay  of  the  joint  family  system  and  the  rise  of  the 
free  individual  as  the  basis  of  the  modern  State  which  definitely 
does  away  with  this  principle,  so  fundamentally  irreconcilable 
with  the  strictly  ethical  notion  of  justice.  An  interesting 
transitional  phase  is  to  be  found  in  the  Old  Testament,  where 
the  visiting  of  the  sins  of  the  fathers  upon  the  children  is  very 
definitely  laid  down  as  a  piece  of  Divine  justice  in  the  earlier 
legislation  (I  mean  in  the  second  Commandment),  whereas  in 
the  time  of  Ezekiel  it  was  strongly  maintained  to  be  an  injustice 

that  when  the  fathers  had  eaten  sour  grapes  the  children's 
teeth  should  be  set  on  edge.  It  was,  in  fact,  part  of  the  ethical 
revolution  introduced  by  the  later  prophets  to  establish  morally 

for  the  Jewish  code  the  principle  of  individual  responsibility.2 

7.  With  the  evolution  of  social  order,  and  in  particular  with 
the  growth  of  central  authority,  the  redress  of  wrongs  begins  to 
take  the  form  of  an  independent  and  impartial  administration  of 
justice.  Let  us  trace  this  growth  in  outline  from  its  beginnings. 

320,  seq.)  A  senior  relative  is  punishable  for  a  junior's  offence,  even  if  he 
knows  nothing  of  it.  E.  g,  a  father  was  sentenced  to  one  hundred  blows 
because  (unknoAvn  to  him)  his  son  had  abducted  a  girl.  (Alabaster,  p.  152.) 
A  junior  relation  is  still  more  heavily  punishable  for  the  offence  of  a  senior. 
If  a  man  murders  four  members  of  one  family  he  suffers  the  lingering 
process,  and  his  male  children,  irrespective  of  age,  die  with  him  in  equal 
number  to  those  murdered.  In  the  case  of  Wang  Chih-pin  a  child  of  ten 
was  condemned  to  death  for  murders  by  his  father.  In  another  instance, 
the  children  were  condemned  to  be  castrated,  the  father  having  killed  three 

persons.  (Ib.,  164.)  The  motive  is  partly  to  punish  the  murderer's  spirit 
by  cutting  off  his  male  descendants,  on  whose  offerings  he  depends  in  the 
new  life.  (Ib.,  58.) 

1  Post,  ii.  227. 
2  Ezek.  xviii.  2  ;  Jer.  xxxi.  29.   The  result  is  embodied  in  Deut.  xxiv.  1C. 

"  The  fathers  shall  not  be  put  to  death  for  the  children,  neither  shall  the 
children  be  put  to  death  for  the  fathers  :  every  man  shall  be  put  to  death 
for  his  own  sin."     The  same  transition  is  found  in  the  law  of  the  Visigoths. 
"  Let  not  father  for  son,  nor  son  for  father,  nor  brother  for  brother  fear  any 
accusation,  but  he  alone   shall  be  indicted  as  culpable  who  shall  have 
committed   the  fault."     (Sutherland,    Origin  and   Growth   of  the   Moral 
Instinct,  ii.  168.)   By  Salic  law  a  man  might  cut  himself  off  from  his  family, 
but  then,  of  course,  he  also  lost  its  protection.     ( Ib.,  167.) 

VOL.  I.  H 
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The  blood  feud  proper  is  revenge  guided  and  limited  by 
custom.  It  is  not  justice.  It  is  waged  by  two  conflicting 
parties,  and  there  is  no  impartial  third  party  to  judge  between 
them.  But  even  in  barbaric  society  the  blood  feud  does  not  rage 
wholly  without  check.  The  public  opinion  of  the  group  is  always 

a  force  to  be  reckoned  with.  Every  man's  rights  and  obligations 
are  fixed  by  custom.  The  very  vengeance  taken  on  those  who 
infringe  them  is  a  custom,  and  directed  in  all  its  details  by 
tradition.  The  headman  or  the  elders  of  the  clan  or  village  are 
prepared  to  listen  to  complaints,  to  decide  whether  a  wrong  has 
been  done,  and,  if  so,  what  the  reparation  ought  to  be.  The 
injured  party  may  appeal  to  them  if  he  pleases,  and  it  may  be 
that  the  aggressor  will  abide  by  their  decision.  If  so,  the  affair 
is  arranged  perhaps  by  composition,  perhaps  by  a  stated  penalty. 

Otherwise  the  parties  will  fight  it  out  or  it  will  come  to  a  feud.1 
In  short,  there  is  an  effort  on  the  part  of  the  leading  men  to 
keep  the  peace  and  adjust  the  quarrel.  Sometimes  they  will 
intervene  of  themselves  if  a  feud  becomes  serious  and  threatens 

the  general  peace.2 

The  "  court,"  if  so  it  may  be  called,  appears  at  this  stage 
rather  as  peacemaker  than  judge.3  The  disputants  may  ignore  it, 
preferring  to  trust  to  their  own  strength  and  that  of  their  friends. 

Yet  it  is  from  the  first  the  avenger's  interest  to  have  public 
opinion  with  him.  He  relies  on  the  countenance  and  practical 
help  of  his  kindred  and  fellow-tribesmen.  At  least  he  must 
avert  their  opposition.  If  the  facts  are  peculiarly  flagrant  the 
neighbours  will  be  with  him  and  he  will  have  the  less  difficulty 

in  executing  vengeance.4  Perhaps  even  the  kindred  of  the 

1  For  illustrations,  see  Appendix  to  this  chapter,  p.  125,  etc. 
2  Thus  among  the  Esquimaux,  according  to  Reclus,  murder  was  avenged 

by  the  nearest  relative,  but   if  fresh  retaliation  ensued,  several  villages 
intervened  and  the  chief  men  pronounced  sentence,  otherwise  public  inter 
vention  was  very  rare.     (Primitive  Folk,  p.  85.) 

3  Thus  among  the  Kondhs  we  read  that  society  intervenes  to  prevent 
revenge  by  composition,  "  which  has  in  view  exclusively  the  private  satis 
faction  of  individuals,  not  the  vindication  of  any  civil  or  moral  rules  of 

right."     Hence,  notwithstanding  this  intervention,  retaliation  is  generally 
the  sole  remedy  for  wrongs  of  whatever  order.    (Macpherson,  Memorials  of 
Service  in  India,  p.  81.)     Cf.  Appendix  to  this  chapter,  p.  127. 

4  There  may  be  no  trial  and  no  set  form  of  justice,  but  merely,  as  among 
the  Central  Australians,  a  meeting  convened  by  the  elder  men  to  carry  out 
the  act  of  vengeance.    (See  Spencer  and  Gillen,  ii.  556-568.) 
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wrong-doer  will  refuse  to  stand  by  him.  Thus  it  becomes  the 
interest  of  the  avenger  to  make  his  case  plain  to  the  neighbours, 
and  they  in  turn  wish  to  hear  what  the  accused  party  has  to 
say.  A  palaver  is  held.  The  avenger  comes  with  his  kinsmen 
and  friends.  They  state  their  case  and  announce  their  in 
tention  of  seeking  revenge.  The  accused  is  also  present,  backed 
by  his  kin,  and  repels  the  demands  made  on  him.  It  may  be 
that  the  matter  is  settled  between  the  groups  concerned.  It 
may  be  that  the  neighbours  or  the  chief  give  sentence,  but 
even  so  it  does  not  follow  that  they  enforce  it.  They  may  give 
the  appellant  their  moral  support,1  and  leave  it  to  him  to  obtain 
satisfaction  as  best  he  can.  But  of  course  their  decision  helps 
him  to  get  the  opinion  of  the  tribe  on  his  side,  and  their  moral 
force  will  be  translatable  into  physical  force.  It  will  mean  so 
many  more  backers  for  him,  and  so  many  less  for  his  opponents. 
This  support  may  be  disdained  by  the  strong,  but  it  will  be 
valued  by  the  weak,  and  will  be  upheld  by  those  who  desire 
internal  peace.  Thus  even  under  the  clan  and  tribal  organiza 
tion  of  society  some  form  of  public  intervention  may  arise 
alongside  of  private  redress.  Feuds  are  averted  by  the  adjust 
ment  of  disputes,  or,  if  a  wrong  has  been  done,  by  getting  the 
complainant  to  accept  composition,  and  the  aggressor  to  undergo 
some  penalty  which  will  be  a  mitigated  form  of  revenge,  or  by 
bringing  the  two  parties  to  fight  it  out  under  the  regular  forms 
of  a  duel. 

Such  methods  of  mitigating  the  blood  feud  are  stimulated  by 
the  growth  of  the  kingly  power — that  is  to  say,  of  an  organized 
force  outside  the  contending  families  or  clans,  which  can 
summon  them  before  its  bar,  decide  their  cause,  and  require  them 
to  keep  the  peace.  The  king,  whose  duty  and  interest  it  is  to 
maintain  public  order,  treats  crime — or  certain  kinds  of  crime — 
no  longer  as  an  offence  against  the  individual  whom  it  primarily 
affects,  but  as  a  menace  to  public  tranquillity,  a  breach  of  his 

1  Thus  among  the  North  American  Indiana,  the  Ojibways  and  the Wyandots  and  other  tribes  have  a  council  before  which  the  avenger  gets  a 
judgment  in  his  favour.  He  then  demands  compensation,  and  that  failing 
takes  revenge.  (Kohler,  Z.  f.  V.  K,  1897,  p.  407.)  So  again  in  the  Malay 
region_  cases  come  before  the  chief  of  the  sukn,  or,  if  grave,  before  a 
gathering  of  chiefs,  but  the  execution  of  the  murderer  falls  to  the  nephew  of 
the  deceased.  (Waitz,  v.  i.  143.)  See  further,  Appendix,  pp.  124-7. 
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"  peace."  l  This,  if  he  is  strong  enough,  he  will  punish  directly ; 
if  not  sufficiently  strong,  he  will  deprive  the  offender  of  his 

protection,  put  him  outside  the  king's  peace,  and  compel  him  by 
fine  to  buy  back  what  he  has  lost.  Thus  we  find  crime  punish 

able  by  wite  as  well  as  by  bot — a  fine  to  the  king  side  by  side 

:  with  compensation  to  the  kinsfolk. 
But  from  moral  assistance  the  transition  to  physical  assist 

ance  is  not  very  difficult  in  idea,  however  slow  and  cumbrous  it 

may  have  been  in  practice.  There  is  more  than  one  method  of 
transition.  Sometimes  we  find  the  public  authority,  the  elders 

or  the  whole  body  of  the  neighbours,  or  later  the  regular 
magistrate,  exerting  themselves  to  arrest  the  offender  and  hand 
ing  him  over  to  the  avenger  of  blood  for  execution,  or  judging 

between  the  avenger  of  blood  and  the  man-slayer,  whose  act  was 

"  unwitting."  Thus  in  Deuteronomy,  if  the  deliberate  murderer 
flies  to  a  city  of  refuge,  "  then  the  elders  of  his  city  shall  send 
and  fetch  him  thence,  and  deliver  him  into  the  hand  of  the 

avenger  of  blood  that  he  may  die." 2  But  without  taking  an 
active  part  in  the  pursuit  and  capture  of  the  offender  the 

it  court  had  an  effective  weapon  in  the  power  of  outlawry.  Since 
in  accordance  with  early  ideas  all  personal  rights  depend  upon 

membership  of  a  society  united  for  mutual  protection,  it  follows 
that  the  man  excluded  from  the  group  is  in  the  position  of  a 

stranger  and  an  enemy ;  he  is  a  wolf's  head,  a  wild  animal  whom 
the  firstcomer  may  put  to  death  at  sight,  with  whom  nobody 

1  Common  in  Germanic  law.     See,  for  England,  Pollock  and  Maitland, 
ii.  451.     The  Kaffirs  distinguish  (1)  offences  against  the  king,  which  consist 
in  infringements  upon  his  property  or  the  number  of  his  subjects.     In 
these  they  include  treason,  sorcery,  murder,  cruelty,  rape,  and  abortion. 
(2)  Offences  against  private  people,  which  include  adultery,  immorality, 
theft,  injury  to  a  garden,  etc.     A  similar  distinction  is  found  among  the 

Kimbunda.   (Post,  A.  J".,  ii.  54. )   This  is  in  effect  a  rudimentary  distinction between  civil  and  criminal  justice,  and  shows  at  least  one  avenue  of  transition 
to  the  conception  of  public  crime.     The  notion  of  injury  to  an  individual 

is  applied  to  the  king,  but  owing  to  the  king's  special  relation  to  the  com 
munity,  the  notion  in  being  applied  to  him  is  unavoidably  extended  and 
modified.     In  fact,  potentially  it  covers  all  anti-social  action. 

2  Deut.  xix.  12.     So  still  in  the  priestly  code,  Numbers  xxxv.  12-25. 
The  law  of  the  Germanic  peoples  in  the  Frankish  period,  appears  in  a 
transitional    stage.      The    Eastern   Goths,   Burgundians,   Bavarians,  and 
Anglo-Saxons  left  execution  to  the  complainant.     The  law  of  the  Western 
Goths  excluded  private  execution  ;  the  Salic  law  gave  the  complainant  the 
choice.     (Schroder,  p.  371.) 
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may  associate,  to  whom  nobody  may  give  food  or  lodging. 
Outlawry  can  therefore  be  applied  either  as  a  punishment  or  as 

a  process — as  a  method  of  bringing  the  accused  into  court. 
What  more  reasonable  than  that  if  he  will  not  submit  to  law  he 

shall  lose  the  protection  of  the  law  ?  With  this  weapon,  potent 
in  proportion  as  the  social  order  is  developed,  the  court  of  early 
law  consolidates  its  authority,  and  from  being  a  casual  institu 

tion  of  voluntary  resort  for  those  who  wish  the  sympathy  of 
their  neighbours  in  avenging  their  wrongs,  becomes  an  estab 
lished  authority  with  compulsory  powers  before  which  either 
party  can  be  summoned  to  appear  at  the  instance  of  his 

opponent. 

8.  But  we  are  still  a  long  way  from  a  modern  Court  of  Justice. 
The  primary  function  of  a  court  thus  established  is  not  so  much 

to  discover  the  merits  of  the  case  and  make  an  equitable  award, 
as  to  keep  the  peace  and  prevent  the  extension  of  wild  and 
irregular  blood  feuds.  What  the  court  has  to  deal  with  is  the 

fact  that  a  feud  exists.  A  comes  before  it  with  a  complaint 
against  B  of  having  killed  his  kinsman,  or  stolen  his  cattle,  or 
carried  off  his  daughter.  Here  is  a  feud  which,  in  the  absence 

of  a  court,  A  will  prosecute  with  his  own  right-arm  and  that  of 
his  kinsmen  if  he  can  get  them  to  help  him.  B,  again,  will 
resist  with  the  help  of  his  kinsmen,  and  so  there  will  be  a 

vendetta.  The  court,  whose  primary  object  is  to  secure  a 

settlement,  does  not  go  into  nice  questions  as  to  the  precise 
merits  and  demerits  of  A  and  B,  but  it  can  prescribe  certain 
tests  whereby  the  appellant  or  the  defendant  may  establish 

his  case.  It  sets  the  litigant  "a  task  that  he  must  attempt. 
If  he  performs  it,  he  has  won  his  cause." 1  The  performance  of 
this  task  is  not,  to  our  minds,  proof  of  the  justice  of  his  cause. 
It  is  rather  the  compliance  with  a  legal  and  orderly  method  of 
establishing  a  case,  but  at  the  stage  we  are  considering  it  was 
probably  regarded  as  satisfying  justice,  at  least,  as  far  as  justice 
claimed  to  be  satisfied. 

What  task,  then,  would  the  court  award  ?     It  might  be  that 
the    litigant  should   maintain  his  cause  with   his  body.     The 
parties  would  then  have  to  fight  it  out  in  person   or  by  their 

1  Pollock  and  Maitland,  ii.  602. 
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champions.  Here  we  have  the  method  of  the  blood  feud,  but 
regularized,  limited,  and  transformed  into  the  judicial  duel. 
Again,  the  court  might  put  one  or  both  parties  to  the  oath. 
But  this  is  not  the  oath  of  the  modern  Law  Court — that 
is  to  say,  it  is  not  a  solemn  asseveration  of  the  truth  of  certain 
evidence  of  fact,  but  an  assertion  of  the  general  justice  of  the 
claim  alleged,  or  of  its  injustice,  as  the  case  may  be.  And  as 
the  feud  will  not  be  waged  by  the  individual  claimant  alone, 
but  with  the  aid  of  all  his  kindred,  so  the  court  will  expect  the 
kindred  to  come  and  take  the  oath  along  with  him.  Hence  the 

institution  of  oath-helpers,  the  compurgators,  who  are  in  point 
of  fact  the  fellow-clansmen,  all  bound  to  the  duty  at  this 
stage  of  swearing  their  friend  out  of  the  difficulty,  just  as  before 
they  were  bound  to  help  him  out  of  it  by  arms.  The 
compurgators  are  simply  the  clansmen  fighting  with  spiritual 
weapons  instead  of  carnal  ones.  Success  in  the  cause  will 
depend  not  on  the  opinion  formed  by  the  court  as  to  the  veracity 

•  of  one  side  or  the  perjury  of  the  other,  but  on  the  ability  of 
the  parties  to  get  the  full  number  of  compurgators  required, 
on  formal  correctness  in  taking  the  oath,  and  if  both  parties 
fulfil  all  conditions  and  no  further  means  are  available  for 

deciding  between  them,  on  certain  rules  as  to  the  burden  of 

proof.1 The  provision  of  such  further  means  of  deciding  between  the 
parties  is  logically  the  next  step.  So  far,  the  judicial  process 
has  appeared  merely  as  a  regularization  of  the  blood  feud,  but 
both  the  oath  and  the  judicial  combat  point  the  way  to  a  higher 
ideal.  The  court  itself  is  not  in  a  position  to  try  the  merits  of  the 
case  unless  it  be  some  very  simple  matter  of  the  criminal  caught 
red-handed,  but  it  may  refer  the  decision  to  the  Unseen  Powers, 
to  the  Gods,  or  to  the  magical  qualities  inherent  in  certain  things. 

1  Which  oath  prevailed  in  case  of  a  conflict,  would  be  decided  according 
to  the  custom  ruling  the  case.  One  party  would  be  "  nearer  to  the  oath  " 
than  the  other.  For  instance,  where  the  criminal  is  caught  in  the  act,  the 
oath  of  the  prosecutor  with  his  oath-helpers  is  conclusive  proof  and  the 
offender  has  no  opportunity  of  self-defence.  (Schroder,  p.  363  ;  cf.  Pollock 
and  Maitland,  ii.  579.)  Iiithe  Frankish  period  the  complainant  might  also, 
if  the  circumstances  allowed,  demand  the  ordeal ;  in  other  cases,  with  a 
few  exceptions,  the  burden  of  proof  was  on  the  opposite  side.  (Schroder, 
op.  cit.,  pp.  363-3(36.)  Where  the  oath  is  not  decisive,  the  parties  go  to  the 
duel  or  to  the  ordeal. 
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Thus  the  judicial  duel,  instead  of  being  a  mere  carnal  fight 

regularized  and  limited  by  certain  rules,  may  be  conceived  rather 

as  an  appeal  to  the  judgment  of  God,  and  the  victory  as  His
 

sentence  which  the  court"  hesitates  to  pronounce  on  the  basis  of 

its  merely  human  wisdom.  Similarly  the  oath— though^  less 

than  evidence  as  we  conceive  evidence— is  also  more,  for  it  is  an 

appeal  to  powers  in  which  primitive  man  implicitly  believes,  to 

take  vengeance  on  him  who  swears,  if  his  cause  be  not 

just.  Hence  the  form  of  the  oath  is  everything,  for  the 

Unknown  Powers  are  great  sticklers  for  form.  The  oath- 

taker  calls  down  their  punishment  on  himself  and  his  family 

by  a  set  formula  which  they  will  rigidly  obey.  If  in  the 

formula  he  can  leave  himself  any  loophole  of  escape  the  oath  is 

void  :  it  is'no  true  summoning  of  the  vengeful  powers,  ̂ and  the 

court  will  disregard  it,  but  if  it  is  complete  and  sound  in  point 

of  form,  then  there  is  no  escape.  One  of  two  things  must 

happen :  either  the  oath  was  true  or  the  curse  will  fall,  and  thus 

perjury  brings  its  own  punishment.1 
Hence  it  is  that  for  any  given  charge  the  law  may  call  upon 

a  man  to  purge  himself  by  oath,  or  perhaps  to  purge  himself 

along  with  a  specified  number  of  oath-helpers  who  will  suffer 

with  him  if  the  oath  is  false,  and  the  oath-helpers  required  may 

be  increased  according  to  the  seriousness  of  the  crime.  If  the 

oath  fails  the  prescribed  punishment  follows.  If  it  ̂ is  duly 

taken,  then  either  the  accused  was  innocent,  or  he  has  inflicted 

the  punishment  entailed  by  the  broken  oath  on  himself  and  his 

oath-helpers. 

But  the  consequences  of  a  false  oath  were  not  immediately 

apparent,  If  the  court  wished  to  have  the  judgment  of  the 

Unseen  Powers  before  it  some  more  summary  process  was  neces 

sary.  This  was  found  in  the  Ordeal,  a  test  to  which  both  parties 

could  be  submitted  if  necessary,  and  of  which  the  results  were 

immediate  and  manifest.  Probably  no  institution  is  more 

universal  at  a  certain  stage  of  civilization  than  that  of  testing 

the  truth  or  falsity  of  a  case  by  a  certain  magico-religious 

1  Thus  the  subsequent  misfortune  is  taken  as  proof  of  perjury,  and 

sometimes  with  a  certain  inconsistency  the  secular  arm  is  then  called  in  tc 

increase  the  penalty.  Thus  among  the  Kondhs  of  Orissa,  and  also  among 

the  Conjro  people,  if  the  curse  falls,  the  oath-taker  is  banished  along  with his  family.  (Post,  ii.  493.) 
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process — the  eating  of  a  piece  of  bread,  the  handling  of  burning 
iron  or  boiling  oil,  jumping  into  water,  walking  through  fire, 
exposure  to  wild  beasts,  and  so  forth.  The  details  vary,  though 
even  in  detail  resemblances  crop  up  at  the  most  remote  periods 
and  in  the  most  remote  places,  but  the  general  principle  is  still 
more  clearly  constant  through  the  ages  and  the  climes.  Truth 
cannot  at  this  stage  be  tested  by  human  evidence.  At  most  the 
criminal  caught  red-handed  may  be  summarily  dispatched  upon 
the  evidence  of  eye-witnesses  given  there  and  then,  but  the 
complicated  civil  or  criminal  processes  of  the  civilized  world 
imply  an  intellectual  as  well  as  a  moral  development  which 
makes  them  impossible  at  an  early  stage.  It  is  the  gods  who 
judge ;  the  man  who  can  handle  hot  iron  is  proved  by  heaven  to 
be  innocent ;  the  woman  whom  the  holy  river  rejects  is  a  witch  ; 
he  whom  the  bread  chokes  is  a  perjurer.  Nor  are  these  tests 
wholly  devoid  of  rational  basis ;  it  is  not  so  difficult  to  under 
stand  that  the  guilty  man  would  be  more  liable  to  choke  than 
the  innocent,  not  because  bread  is  holy,  but  because  his  nerves 
are  shaken.  It  is  quite  intelligible  that  in  a  credulous  age  the 
false  oath  would  bring  its  curse  in  the  form  of  a  will  paralyzed 
by  terror,  just  as  we  know  that  amongst  many  savages  witch 

craft  really  kills  through  the  sufferer's  intense  fear  of  it.  Lastly, 
if  the  criminal  may  be  ready  to  take  his  chances  of  the  curse  in 
preference  to  the  certainties  of  the  scaffold,  he  may  find  it 
difficult  to  get  compurgators  to  stand  by  him,  and  in  the  face  of 
their  plain  knowledge  involve  themselves  in  the  same  risk. 

9.  Thus  particularly  in  the  institution  of  compurgation  we  find 
the  beginnings  of  a  new  conception,  the  conception  that  it  is  the 
duty  of  the  court  to  try  the  case,  to  obtain  proof  of  facts,  to  give 
its  own  verdict  based  on  its  own  judgment,  and  execute  its  own 
sentence  by  its  own  officers.  The  steps  by  which  this  change  is 
achieved  belong  rather  to  the  history  of  jurisprudence  than  to 
that  of  Comparative  Ethics.  Only  certain  broad  features  of  the 
new  phase  concern  us.  Its  primary  condition  is  perhaps  not  so 
much  a  new  growth  of  moral  ideas  as  the  formation  of  an 
effective  organ  of  government.  The  elders  or  the  petty  chief  of 
the  village  community  hesitate  to  carry  out  a  death  sentence  or 
inflict  corporal  punishment  for  fear  of  involving  themselves  in 
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the  blood  feud.1  There  must  be  an  executive  power  with 

sufficient  force  behind  it  to  raise  its  officers  above  the  fear  of 

revenge  before  a  public  system  of  justice,  in  the  full  sense,  can 

arise.  Hence  the  decay  of  blood  revenge  and  the  rise  of  public 

justice  are  frequently  associated  with  the  growth  of  kingly 

power.  For  example,  in  Europe  in  the  early  MidtTfiTAges  we 
have  seen  that  certain  offences  were  treated  as  breaches  of  the 

king's  peace.  This  peace  was  a  protection  afforded  in  the  first 

instance  to  certain  places  and  times,  but  it  was  gradually 

extended,  largely  it  would  seem  through  the  king's  protection  of 

the  roads — "  the  king's  highway  " — to  all  places  and  all  times. 

Thus  the  act  which  had  been  a  breach  of  the  king's  peace, 

punished  by  the  withdrawal  of  his  protection  only  when  com 

mitted  at  certain  times  and  places,  now  became  an  offence 

against  him  at  all  times  and  places.  Its  punishment  was  still 

outlawry.  But  as  outlawry  deprived  a  man  of  all  rights,  it 

enabled  the  king  to  inflict  what  penalty  he  chose.  The  criminal, 

in  fact,  was  at  his  mercy :  any  penalty  short  of  death  with  for 

feiture  of  all  goods  would  be  an  indulgence,  and  hence  the  Royal 

Courts  could  fix  a  scale  of  punishments  at  their  pleasure.2 

With  the  growth  of  public  justice  the  function  of  the  courts  is 

changed  :  they  have  no  longer  to  supervise  the  feuds  of  hostile  It 

families,  but  to  maintain  public  order,  to  detect  and  punish  crime, 

and  to  uphold  innocent  people  in  their  rights.  This  involves 

numerous  changes.  In  the  first  place,  self-help,  the  obtaining 

of  satisfaction  by  the  strong  hand,  is  no  longer  necessary.  The 

injured  man  can  get  a  remedy  from  the  court,  and  vengeance  is 

forbidden.  The  victory  is  not  immediate,  and  often  the  State 

has  to  come  to  some  compromise  with  the  old  system.  _  For 

example,  vengeance  may  be  allowed  in  flayrante  delicto,  or  within 

a  certain  period  after  the  offence.  Where  state  justice  is  very 

weak,  an  asylum  may  be  granted  within  which  revenge  must 

not  be  executed;  in  other  cases  where  the  process  is  further 

1  So    Prof.   Kobertson   Smith    remarks  on  the  appearance  of  corporal 

punishment  in   Deuteronomy,  that  it  is  evidence    of  the  comparatively 
settled  state  of  the  country  and  the  growth  of  the  social  order  since  the 
time  of  the  Book  of  the  Covenant.     No  Arab  Sheik  would  inflict  corporal 

punishment  on  a  tribesman  for  fear  of  revenge.     (Deut.  xxv.  3.     Robertson 
Smith,  Old  Testament  in  the  Jewish  Church,  p.  3G8.) 

2  Jenks,  LOAD  and  Politics,  pp.  109-117  ;  Pollock  and  Maitland,  ii.,  pp. 
453,  463,  etc. 
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advanced  and  justice  is  getting  the  upper  hand,  revenge  is 

allowed  only  with  the  consent  of  a  court.1  Or  lastly,  excluded 
from  all  ordinary  cases,  revenge  is  tolerated  as  a  concession  to 
human  weakness  in  cases  where  strong  passions  are  excited — for 
example,  in  breaches  of  the  marriage  law  to  this  day  in  many 
civilized  countries.2  The  transition  was  the  harder  because  it 
involved  a  fundamental  ethical  change.  From  its  beginning,  as 
we  have  seen,  social  order  rested  on  the  readiness  of  every  man 
to  stand  by  his  kinsmen  in  their  quarrels.  Hence  the  duty  of 

avenging  the  injured  kinsman,  and  therefore  of  loving  one's 
neighbour  in  this  sense  and  hating  one's  enemy,  was  the  most 
sacred  of  primitive  principles,  bound  up  with  everything  that 
made  a  common  life  possible.  Public  justice  bade  men  lay  aside 
this  principle,  and  its  triumph  constitutes  one  of  the  greatest  of 
social  revolutions.3 

1  This, in  strictness,  is  Mahometan  law.  (Kohler,  quoted  in  Post,i.  p.  260.) 
2  For  instances  see  Post,  i.  pp.  260,  261.     Post  quotes  the  Japanese  Law 

Book   of  1873,   which  treats  premeditated   blood  revenue  as  murder,  but 
excuses  the  son  who  strikes  down  the  murderer  of  his  father  on  the  spot. 

3  The  existence  of  authoritative  public  courts  with  executive  powers, 
dealing  with  the  bulk  of  disputes,  may  be  taken  as  a  general  feature  of 
civilized  society,  but  in  the  lower  stages  of  civilization  we  find  more  or  less 
of  compromise  with  the  principles  of  private  vengeance.     In  the  code  of 
Hammurabi,  courts  exist  and  witnesses  are  mentioned,  but  that  punish 
ments  were  always  public,  except   in  the   case   of  the  erring   wife,  does 
not  seem   so   clear   as  Kohler  and    Peiser  think.     ( Hammurabfs   Gesetz, 
§  126.)     Certainly  the  provisions  for  punishment  are  saturated  with  the 

ideas  of  the  blood  feud  (cf.  above,  -pp.  85-88).     In  Manu  a  list  is  given 
of  eighteen  cases  with  which  the  courts  deal  (viii.    4-7),  but  self-help  is 
countenanced,  and  homicide  is  justifiable,    "  in  a  strife  for  the   fees  of 
officiating  priests,  and  in  order   to  protect  women  and  Brahmanas."     "  By 
killing  an  assassin  the  slayer  incurs  no  guilt,  whether  he  does  it  publicly  or 

secretly."     (Manu,  viii.  348-51  ;  cf.  Vasishtha,  iii.  15-18,  24,  who  among 
six  kinds  of  assassins  reckons  an  incendiary  and  the  abductor  of  another's 
wife.)     Chinese  tradition  places  the  first  public  execution  in  the  reign  of 
Huang- ti,  B.C.  2601,  before  which  time  chiefs  had  fought  with  one  another 
and  taken  no  prisoners.     (Alabaster,  52.)     In  the  present  law  vengeance 
and  composition  are  in  general  forbidden  (ib.,pp.  5,  6),  but  a  son  is  justified 

in  killing  his  father's  murderer  on  the  spot  (ib.,  165),  and  if  he  kills  him 
afterwards  will  only  be  bambooed.     Similarly  the  husband  may  kill  his 

wife's  lover  on  the  spot,  and  the  wife  herself  with  a  relatively  light  penalty. 
(Ib.,  251.)    In  Mahometan  law  retaliation  still  plays  a  considerable  part.     In 

Mahomet's  time  the  blood  feud  was  in  full  vigour.     Mahomet  imposed  the 
death  penalty  by  law  for  wilful  murder  and   enforced   composition  for 
involuntary  homicide,  the  wer  being  ̂   for  a  woman  and  T\  for  a  pagan,  all 
the  kin  bein^  responsible  for  it.    (Dareste,  p.  64.)    Wounds  are  also  punish 
able  by  retaliation  or  composition.     (Ib.,  and  Hughes,  Dictionary  of  Islam, 
p.  481.)     The  retaliation  is  executed  by  the  next  of  kin  (Hughes,  481),  but, 
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But  if  the  kindred  be  no  longer  allowed  to  avenge  themselves, 

the  corresponding  right  of  the  offender  to  make  peace  with  the 

kin  is  also  withdrawn.1  A  crime  is  now  a  public  affair,  and  in 

varying  degrees  according  to  time  and  country  the  public 

authority  takes  upon  itself  the  function  of  maintaining  order 

and  of  discovering  as  well  as  punishing  offenders.2  The  trial 

if  legitimate,  only,  it  would  seem,  with  the  judgment  of  a  court,  Private 

revenge  without  sanction  is,  however,  not  entirely  excluded.  (Post,  i.  260.) 
In  Rome,  while  the  earlier  system  of  retaliation  was  already  undergoing 

disintegration  at  the  period  of  the  Twelve  Tables  (Girard,  381),  in  the  form 

of  private  execution  self-help  lasted  long,  and  was  not  made  criminal  in 

principle  till  the  close  of  the  Republic,  by  the  Letjes  Juliae  de  ViPrivata  et 

PuUlca.  (Ihering,  Geint  ties  Bomischen  Rechts,  p.  166.)  The  full  substitution 

of  public  punishments  for  private  vengeance  was  completed  in  Attica 
between  the  Homeric  period  and  that  of  Draco.  Sparta  and  the  other  Greek 

States  went  through  a  similar  transition.  (Leist,  381.)  Nothing  marks  the 
re-barbarization  of  Europe  in  the  Early  Middle  Ages  so  strongly  as  the  fact 

that  the  system  of  public  justice  built  up  in  the  Grteco-Roman  civiliza 
tion  gave  way  to  the  barbaric  system.  On  the  other  hand,  the  services  of 
the  Mediaeval  Church  in  deprecating  vengeance  and  upholding  social  peace 

ought  not  to  be  forgotten.  So  great  a  change  as  the  suppression  of 
vengeance  by  justice  is  not  accomplished  but  by  slow  degrees,  and  in 

Europe  the  old  system  left  its  legacy  to  the  modern  world  in  the  form 
of  the  duel.  The  peculiar  notions  of  honour  engendered  by  militarism 
maintained  in  the  classes  wlio.se  trade  was  fighting  the  belief  _that  the 

stain  of  a  disgraceful  deed  could  be  wiped  out  by  superior  skill  in  sword- 
play,  while  it  was  the  bounden  duty  of  a  man  who  had  suffered  a  mortal 

injury  to  give  his  traducer  or  assailant  the  opportunity  of  also  killing  him. 
Such  beliefs,  so  deeply  rooted  in  the  habits  of  a  military  caste,  long  survived 

the  prohibitions  of  the  Church  and  the  edicts  of  kings.  (See  Decret.  Grat. 
G.  J.,  464,  referring  to  the  judicial  duel.)  In  the  Decret.  Grey.,  805,  a 

clerk  is  to  be  deposed  for  duelling,  and  tournaments  are  forbidden 

(p.  804).  The  latter,  however,  were  legalized  by  John  XXII.  (p.  1215).  The 
Council  of  Trent  threatened  not  only  duellists,  but  kings  or  feudal  lords 

who  allowed  duelling  in  their  territories  with  excommunication.  (C.J.,  pp. 

98.  99.)  In  England  the  duel  succumbed  to  the  cool  common  sense  of 

middle  class  juries.  On.  the  Continent,  though  undergoing  a  continual 

process  of  attrition,  it  is  maintained  in  a  dishonoured  old  age  among 

such  other  perquisites  of  the  military  class  as  the  right  to  run  unarmed 
citizens  through  the  body  for  an  alleged  insulting  word. 

We  cannot'  say  that  public  justice  with  individual  responsibility  and 
rational  procedure  is  confined  to  civilized,  or  the  blood  feud  to  barbaric 

society.  For  traces  more  or  less  important  of  the  blood  feud  remain  in 

civilized  justice,  and  in  barbaric  societies  in  which  a  strong  military  ruler 

has  arisen  the  king  acquires  judicial  powers.  But  we  can  say  that  public 

justice  is  predominant  in  the  one  case  and  private  vengeance  in  the  other, 
and  on  the  whole  the  transition  from  barbarism  to  civilization  appears  to 

be  more  closely  connected  with  the  rise  of  authoritative  tribunals  for  the 
redress  of  wrongs  than  with  any  other  single  change  of  institutions. 

1  See  Pollock  and  Maitland,  ii.  485. 
2  The  rise  of  impartial   public  justice  in  Europe  connects  itself  with 

"  Trial  by  Inquest."     Early  in  tho  Middle  Ages  the  Bishops  made  dioce,-an 
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ceases  to  be  a  milder  form  of  the  blood  feud.  The  complainant 
no  longer  exposes  himself  to  equal  punishment  by  way  of  retali 
ation  in  case  he  loses  his  suit.  What  was  previously  accusation 
now  becomes  denunciation.1  Again,  though  the  injured  party 
may  set  the  whole  process  in  motion,  the  result  will  differ  vitally 
according  to  the  nature  of  the  act  of  which  he  complains. 

.j  1  'Justice,  having  public  interests  in  view,  will  count  not  only  the 
1  magnitude  of  the  injury  suffered,  but  the  degree  of  culpability 

in  the  man  who  inflicted  it.  Vengeance,  the  object  of  the  older 
process,  breaks  up  into  the  two  distinct  ideas  of  punishment 
inflicted  by  the  judge,  and  restitution  assigned  to  the  com 
plainant.  Civil  and  criminal  justice  are  distinct.2 

10.  Once  become  serious  in  its  determination  to  investigate 
||  the  case  before  giving  sentence,  public  justice  could  not  long  be 

',  satisfied  with  the  older  supernatural  machinery.     In  mediceval Europe  it  was  early  a  matter  of  remark  that  the  battle  was  not 

always  to  the  just.     "  We  are,"  says  the  Lombard  King,  Luit- 
prand,  "uncertain  about  the  judgment  of  God,  and  have  heard 
that  many  through  the  battle  lose  their  cause  without  justice ; 

tours  and  held  inquests  into  public  morals,  and  in  the  ninth  century  they 
employed  a  "  jurie  d'accusation,"  who  indicated  delinquents.  These  were at  first  allowed  to  purge  themselves  by  oath,  but  this  right  was  withdrawn 
under  Innocent  III.,  and  the  court  was  allowed  to  proceed  per  inquisitionem, 
holding  an  inquiry,  and  requiring  not  purgation  but  defence.  The  accuser 
at  this  stage  is  a  public  authority,  not  merely  a  private  enemy  prosecuting 
a  feud.  A  corresponding  development  occurs  in  England  when  the  Grand 
Jury,  as  representing  the  common  knowledge  of  a  neighbourhood,  present  a 
list  of  criminals  for  trial.  The  accusation  could  not  any  longer  be  submitted 
to  trial  by  battle,  as  the  accused  could  not  fight  the  whole  Grand  Jury 
(Stephen,  i.  254),  and  as  ordeals  were  falling  into  discredit  the  only  resource 
was  the  Inquest.  This  was  a  method,  already  in  use  in  Norman  law,  of 
establishing  facts  by  the  sworn  judgment  of  a  number  of  men  (petty  jury) 

representing  "  the  verdict  of  the  country."  Thus  our  system,  though  'it has  retained  much  of  the  accusatory  character,  has  been  deeply  influenced 
by  the  Inquisition,  or,  as  we  call  it,  "  Inquest." 

1  Esmein,  p.  84.     The  "  accusatory  "  method  fell  into  disuse  in  France  in 
the  fourteenth  century.    But  the  penalty  of  retaliation  was  retained,  though 
softened  in  application.     (Ib.,  108.)     Denunciation  was  readily  concededm 
the  case  of  commoners,  while  nobles  still  retained  the  right  of  combat. 
(Ib.,  85.) 

2  The  distinction  is  not  affected  by  the  fact  that  both  results  may  be 
sought  by  a  single  process.     E.  g.  in  French  law  a  criminal  may  be  con 
demned  to  pay  damages  to  the  injured  party  by  the  same  sentence  which 
consigns  him  to  prison. 
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but  the  Law  itself,  on  account  of  the  custom  of  our  race  of 

Lombards,  we  cannot  forbid."1 
It  was  therefore  a  great  step  in  advance  when  ordeals,  which 

had  been  adopted  by  the  Church  after  the  barbarian  invasions, 
were  condemned  by  the  Lateran  Council  of  1215.  As  a  conse 

quence  they  disappear  in  England  after  the  reign  of  John,2  while 
the  oath  of  compurgators  is  gradually  converted  into  evidence  to 

character.  The  ordeal  by  battle  3  remained,  but  an  alternative 
was  offered  in  the  form  of  a  judicial  inquiry  with  witnesses  and 

evidence.  The  accused  might,  in  English  phrase,  "  put  himself 

upon  his  country,"  i.  e.  let  his  case  go  before  a  jury,  men  of  his 
neighbourhood  knowing  the  facts  and  prepared  to  testify  to 
them,  or  in  French  phrase  the  accused  could  be  offered  the 

"  eriqueste  du  pais."  And  this  alternative,  if  at  first  optional, 
soon  manifested  its  vast  superiority,  and  the  settlement  of  all 
disputes  and  all  accusations  by  an  impartial  tribunal,  which  has 
heard  what  both  sides  have  to  say,  becomes  an  integral  part  of 

the  civilized  order.4  But  even-handed  justice  is  not  reached  at 
one  stride.  The  public  authority  having  once  taken  up  the 
function  of  repressing  crime  are  more  bent  on  efficiency  in  the 
maintenance  of  order  than  on  nice  considerations  of  justice  to 

1  Charlemagne,  011  the   other  hand,   ordered  all   men  to   believe  the 
judgment  of  God  without  any  doubt.     (Schroder,  367.) 

2  Pollock  and  Maitland,  ii.  599.    In  France,  computation  and  unilateral 
ordeals  almost  completely  disappeared   in  the  thirteenth  century.     The 
oath  with  oath -helpers  was  still  not  uncommon  in  England,  but  the  view 
"  that  you  cannot  wage  your   law   about  facts   that   are   manifest "   was 
beginning  to  prevail.     (Pollock  and  Maitland,  ii.  634.) 

3  It  was  forbidden  in  France  by  St.  Louis  in  1260.     "  Nous  defendons  a 
tons  batailles  par  nostre  domengne  et  au  lieu  de  batailles,  nous  mettons 
preuves  de  tesmoins,"  but  this  ordinance  could  not  be  imposed  in  a  day  upon 
the  Signorial  courts.     Before  the  accession  of  Edward  I.  judicial  combats 
were   limited   to   felony,  but   one   of  the   parties   might  prefer   a  jury. 
Champions  for  hire  still  existed.     (Pollock  and  Maitland,  ii.   632,  633.) 

4  For  a  long  while  the  alternative  was  treated  as  optional  in  English 
law.     The  oath  and  the  ordeal  had  been  the  old  legal  methods  of  proof,  and 
"  no  one,"  say  the  Leges  Ilenrici,  with  the  air  of  resisting  a  monstrous  and 
novel  injustice,  "is   to   be  convicted   of  a  capital  crime  by  testimony." 
(Pollock  and  Maitland,  ii.  650.)     But   urged  by  manifest  necessity  the 
lawyers  found  indirect  methods  of  compulsion  ;  a  man  cannot  be  hanged 
for  murder  merely  because  he  is  proved  by  witnesses  to  have  committed 
it,  unless  he  first  agrees  to  stand  or  fall  by  what  they  say,  and  forego  his 

right  to  the  ordeal.     But  though  he'  cannot  be  compelled,  he  can  be  rigidly 
imprisoned  until  he  gives  his  consent,  and,  finally,  he  can  be  pressed  to 

death  by  the  "  peine  forte  et  dure." 
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individuals.  Their  tendency  is  to  treat  the  accused  man  as 
guilty,  and  means  of  proving  his  innocence  are  somewhat 
grudgingly  meted  out  to  him  as  privileges  rather  than  as  rights, 
while  deficiencies  of  evidence  are  boldly  supplemented  by  the 
use  of  torture.  In  English  law,  indeed,  torture  (except  in  the 
case  of  the  peine  forte,  et  dure)  never  seems  to  have  been  fully 
recognized  :  if  used  by  the  absolute  monarchy  it  was  as  a  political 
instrument  rather  than  as  part  of  the  ordinary  machinery  of  law. 
On  the  Continent,  on  the  other  hand,  owing  partly  perhaps  to  a 
stricter  theory  of  the  amount  of  evidence  necessary  for  proof, 
partly  to  the  fact  that  the  authorities  were  more  determined  to 
suppress  crime  than  to  protect  individuals  from  the  possibility  of 
undeserved  suffering,  torture  became  a  recognized  method  of 
supplementing  defective  evidence.  The  judicial  conscience  was 
easier  if  it  extorted  a  confession  from  a  man  before  condemning 
him,  than  if  it  acted  solely  on  evidence  undistorted  by  physical 

suffering.1  Even  where  torture  was  not  allowed  the  accused  was 
not  always  put  on  a  level  with  the  prosecution  as  to  the  right  of 
giving  evidence,  calling  witnesses  and  employing  counsel.  It  is 
not  until  all  these  conditions  are  fulfilled  that  a  Court  of  Justice 

can  be  said  to  come  up  to  the  ideal  of  a  place  in  which  the  full 
merits  of  the  case  are  investigated  before  a  verdict  is  given. 
Even  now  it  must  be  remarked  that  an  English  trial  preserves 
much  of  the  form  of  the  old  judicial  combat.  Its  method  of 
obtaining  a  verdict  is  still  that  of  pitting  attack  and  defence 
against  one  another.  It  may  be  that  this  is  the  best  method  of 

1  Torture  was  originally  applied  only  to  slaves  in  Roman  law,  but  was 
extended  to  freemen  in  cases  of  treason  and  afterwards  in  other  cases  as 
well.  It  was  originally  unknown  to  the  barbarians,  but  under  Roman 
influence  it  was  introduced  into  the  Salic,  Burgundian  and  other  laws  in 
application  to  slaves.  (Esmein,  p.  93  ;  Schroder,  p.  3G9.)  Fostered  by  the 
need  for  evidence  in  the  procedure  by  inquest,  and  by  the  determination 
to  repress  crimes,  it  gradually  became,  especially  in  Germany  and  Italy 
(Esmein,  p.  284),  a  flagrant  abuse.  All  the  guarantees  which  the  accused 
had  were  taken  from  him  by  degrees.  The  procedure  became  secret,  he 
was  not  allowed  to  employ  counsel  or  to  cite  witnesses.  In  this  direction 
the  inquisitorial  process  was  pushed  further  in  France  than  elsewhere  ; 
England  was  apparently  saved  from  it  by  the  gradual  change  which 
converted  the  jury  from  witnesses  into  judges  of  the  case.  It  is  noteworthy 
that  the  severity  of  the  French  procedure  was  accepted  by  the  public  and 
was  even  popular.  (Op.  cit.,  p.  158.)  The  public  feeling  of  the  period 
went  with  the  authorities  in  concerning  itself  more  for  the  suppression  of 
crime  than  for  supporting  the  rights  of  accused  individuals. 
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obtaining  truth  where  human  interests  and  passions  are  at  stake, 
and  that  the  advocate  must  always  retain  a  place  beside  the 
judge :  but  what  seems  clear  is  that  the  power  of  the  purse  in 
retaining  the  best  legal  skill  is  a  make-weight,  especially  in  civil 
cases,  of  no  slight  practical  importance ;  and  it  is  possible  that 
our  descendants  will  look  back  upon  a  system  which  allowed 
wealth  to  count  for  so  much  before  what  should  be  an  absolutely 
impartial  tribunal,  as  not  differing  so  much  as  we  should  like  to 
think  from  the  old  ordeal  by  battle.  The  fight  with  the  purse 
is  not  the  ideal  substitute  for  the  fight  with  the  person. 

11.  We  have  seen  that  public  justice  often  led  to  severity  in 
the  process  of  obtaining  truth ;  still  more  was  this  the  case  in 
the  punishment  of  crime.  Accompanying  the  growth  of  order 
in  a  barbarian  society  there  is,  as  has  been  remarked  above,  a 
tendency  to  substitute  a  system  of  composition  for  blood 
vengeance  by  a  money  payment.  This  system  made  for  social 
peace,  but,  particularly  with  the  increase  of  wealth  and  differ 
ence  of  rank,  it  lent  itself  to  frightful  abuses.  Crimes,  punished 
perhaps  too  fiercely  in  early  society,  became  for  the  well-to-do 

too  lightly  and  easily  atonable,  and  it  is  riot  surprising  that  at 
the  next  stage  of  social  development,  in  which  the  central 
power  has  consolidated  itself  and  the  executive  has  become 

strong  enough  to  dismiss  any  fear  of  the  blood  feud,  a  period  of 
severer  punishment  should  set  in.  Crime  now  becomes  a  revolt 

against  authority,  a  challenge  to  the  powers  that  be,  civil  and 

perhaps  ecclesiastical  as  well,  to  put  forth  all  their  strength  to 
subdue  it.  Moreover,  the  central  authority  at  its  best  acts  in 
the  interests  of  public  order,  and  on  the  whole  represents  the 
principle  of  impartial  judgment  as  between  disputants,  and  of 
progress  towards  internal  peace  and  the  reign  of  law.  On  the 
other  hand,  order  is  still  difficult  to  maintain  and  powerful 
families  are  recalcitrant.  From  such  causes  as  these  acting  in 
combination  the  criminal  law  now  reaches  the  acme  of  its 

rigour.  Death  penalties  or  savage  mutilations  are  inflicted  for 
offences  of  the  second  and  third  order,  torture  is  freely  used  to 
extort  confession,  and  the  brutality  of  the  mob  is  called  in  to 
supplement  that  of  the  executioner. 

As  to  the  severity,  or  rather  barbarity,  of  the  criminal  law  in 
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Europe  down  to  the  nineteenth  century  little  need  be  said,  as  the 
broad  facts  are  well  known.  In  England  death  was  theoretically 
the  penalty  for  all  felonies  except  petty  larceny  and  mayhem, 
from  the  Middle  Ages  down  to  1826.  This  rule  was  subject 

to  the  exceptions  based  on  "benefit  of  clergy,"  which  originally 
meant  the  right  of  a  clerk  to  be  tried  in  the  ecclesiastical  courts; 
then,  being  extended  to  all  who  could  read,  became  something  of 
the  nature  of  a  class  privilege,  and  finally  in  1705,  the  necessity 

for  reading l  being  abolished,  was  converted  into  a  means  of  grace. 

The  punishment  for  a  "  clergyable  "  offence  was  to  be  branded 
in  the  hand  and  imprisoned  for  not  more  than  one  year,  except 
in  the  case  of  larceny,  which  by  the  law  of  1717  was  punishable 

by  transportation  for  seven  years.2  From  the  fifteenth  century 
onwards  a  succession  of  statutes  excluded  more  and  more  offences 

from  benefit  of  clergy,  and  thus  at  the  end  of  the  seventeenth 

century  such  offences  as  arson,  burglary,  horse-stealing,  stealing 
from  the  person  above  the  value  of  a  shilling,  rape  and  abduction 

with  intent  to  marry,  were  all  capital  "  whether  the  offender  could 

read  or  not."  3  In  the  eighteenth  century  the  list  was  lengthened, 
but  transportation  was  often  substituted  for  the  death  penalty. 
Women  were  still  burnt  alive  for  the  murder  of  a  husband  or 

master,  or  for  coining.4  Both  men  and  women  were  whipped, 
the  men  publicly  through  the  streets,  the  women  as  a  rule 

privately,  for  petty  thefts.5  The  pillory  was  still  in  use  for 
perjury  and  other  offences.6  Meanwhile  the  state  of  the 
prisons,  where  innocent  and  guilty,  debtors  (often  with  their 
families)  and  convicted  criminals  were  all  huddled  together 
without  discrimination,  was,  when  Howard  began  his  work,  a 

scandal  of  the  first  magnitude.  Gaol-fever  raged,  prisons 
were  still  private  property,  and  the  prisoner,  innocent  or  guilty, 
had  to  fee  his  gaoler  and  pay  for  every  comfort  and  even 

for  necessaries.  In  the  Bishop  of  Ely's  prison  the  gaoler  pre 
vented  escapes  by  chaining  his  prisoners  on  their  backs  on  the 

1  Peers,  and  clerks  in  holy  orders,  however,  retained  special  privileges. 
2  Stephen,  i.  463,  etc.  3  Op.  tit.,  467. 
4  In  practice  they  were  generally  strangled  first,  but  this  depended  on 

the  executioner.  Even  the  torture  of  the  flames  did  not  prevent  an 
eighteenth  century  mob  from  pelting  and  jeering  at  the  victim.  See  the 
account  of  the  burning  of  Barbara  Spencer  for  coining  in  1721.  (Pike,  ii. 
287,  288.) 

6  16.,  380.  6  Till  1816.     For  perjury  till  1837.     (Ib.,  377.) 
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floor,  and  fastening  a  spiked  iron  collar  about  their  necks. 

"  Even  when  re-constructed  it  had  no  free  ward,  no  infirmary 
and  no  straw ;  and  debtors  and  felons  were  confined  together."  1 

12.  But  even  before  Howard's  time  a  new  order  of  ideas  was 
slowly  emerging.  As  society  becomes  more  confident  in  its 
power  to  maintain  order,  the  cruelty  and  callousness  that  are 
born  of  fear  are  seen  in  a  new  light.  More  humane  influences 
make  themselves  felt,  and  from  that  moment  excessive  severity 
begins  to  militate  against  the  proper  execution  of  the  law, 
especially  under  a  jury  system  like  ours.  With  the  advance  of 
civil  and  religious  liberty,  political  or  ecclesiastical  offences 
grow  rare,  and  a  breach  of  the  law  becomes  more  and  more 
synonymous  with  a  grave  moral  offence  against  society.  The 
whole  problem  of  criminal  justice  is  thus  transferred  to  the 
ethical  plane,  but  the  change  raises  problems  which  a  century 
has  been  too  short  a  time  to  solve.  The  general  right  to  punish 
may  be  derived  from  the  right  of  society  to  protect  itself. 
This  principle  taken  by  itself 2  might  be  held  to  justify  the 
barbarities  of  the  old  law,  had  not  experience  shown  that 
extreme  severity  was  not  in  reality  an  effective  instrument  of 
discipline,  while  it  undoubtedly  tended  to  harden  manners  and 
accustom  people  to  witness  suffering  with  indifference.  Its 
dealings  with  the  criminal  mark,  one  may  say,  the  zero  point 
in  the  scale  of  treatment  which  society  conceives  to  be  the  due 
of  its  various  members.  If  we  raise  this  point  we  raise  the 
standard  all  along  the  scale,  The  pauper  may  justly  expect 
something  better  than  the  criminal,  the  self-supporting  poor 
man  or  woman  than  the  pauper.  Thus  if  it  is  the  aim  of  good' 
civilization  to  raise  the  general  standard  of  life,  this  is  a 
tendency  which  a  savage  criminal  law  will  hinder  and  a  humane 
one  assist.  Moreover,  the  old  rigour,  so  far  as  it  rested  on 
reason  at  all,  was  based  on  a  very  crude  psychology.  People 

1  16.,  355. 
2  So  taken  it  is  a  one-sided  account.     Punishment,  like  other  actions,  can only  be  justified  as  doing  the  maximum  of  good  and  the  minimum  of  evil 

admitted  by  the  circumstances  to  all  concerned.     If  any  evil  (suffering  or 
loss  of  character)  is  inflicted  on  the   criminal   which   is   not   absolutely 
necessitated  _  by  social  security,  or  the  ultimate  welfare  of  the   criminal 
himself,  it  is  evil  inflicted  for  its  own  sake,  which  is  the  essence  of immorality. 

YOL.  I. 
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are  not  deterred  from  murder  by  the  sight  of  the  murderer 
dangling  from  a  gibbet.     On  the  contrary,  what  there  is  in  them 
of  lust  for  blood  is  tickled  and  excited,  their  sensuality  or  ferocity 
is   aroused,  and   the  counteracting   impulses,  the   aversion  to 
bloodshed,  the  compunction  for  suffering,  are  arrested.     Fear,  on 
which  the  principle  of  severity  wholly  relies,  is  a  master  motive 
only  with  the  weak,  and  only  while  it  is  very  present.     As 
soon  as  there  is  a  chance  of  escaping  detection  it  evaporates, 
and,  it  would  seem,  the  more  completely  in  proportion  as  the 
very  magnitude  of  the  penalty  makes  it  difficult  for  a  man  really 
to  imagine  himself  as  the  central  figure  in  so  terrible  a  drama. 
Finally,  the  infliction  of  heavy  penalties  for  secondary  crimes 
may  induce  a  reckless  despair,  and  the  saying  about  the  sheep 
and  the  lamb  was  but  too  apt  a  comment  on  the  working  of 
the  criminal  law  at  the  time.     Thus  the  first  step  of  reform 
was  to  abolish  the  ferocious  penalties  of  the  old  law.     In  this 
direction   a    long   list    of    well-known   and   honoured   names, 
Beccaria,  Howard,  Bentham,  Romilly,  Fowell  Buxton,  Elizabeth 
Fry,  indicate  roughly  the  intellectual  and  moral  influences  at 

work.     The  Society  of  Friends,1  French  Rationalists,  English 
Utilitarians  and  the  Evangelicals  played  their  part  in  this,  as  in 
so  many  of  the  changes  that  have  made  the  modern  world.     The 
movement  was  under  weigh  by  the  second  third  of  the  eighteenth 

century.     Beccaria's  book  was  published  in  1764  and  had  an 
immediate  success,  bearing  early  fruit  in  the  abolition  of  torture 
on  the  Continent.     Branding  was  abolished  in  England  in  1779. 
Capital  punishment  had  been  abolished  for  a  time  in  Russia  in 
1753,  and  the  purchase  of  prisoners  as  galley-slaves  was  forbidden 
by  Maria  Theresa  in  1762.     In  England  the  peine  forte  et  dure 
was  abolished   in    1772,   and  in   1770  a   House  of  Commons 
Committee  even  reported   that  there  were  some  offences  for 
which  the  death  penalty  might  with  advantage  be  exchanged 
for  some  other  punishment.     These  few  indications  show  that 
the  tide  was  beginning  to  turn.     In  France  the  movement  was 
hastened   by  the   Revolution.     The  Declaration  of  Rights  in 
1789  laid  down  the  controlling  principle  of  the  modern  theory 

1  Already  in  founding  Pennsylvania,  Penn  had  allowed  capital  punish 
ment  for  murder  alone.  The  Philadelphia  society  for  relieving  distressed 
prisoners  was  formed  in  1776.  (Wines,  142.) 
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that  "  the  right  to  punish  is  limited  by  the  law  of  necessity," and  this  was  supplemented  in  1791  by  the  declaration  of  the 
Assembly  that  "  penalties  should  be  proportioned  to  the  crimes 
for  which  they  are  inflicted,  and  that  they  are  intended  not 
merely  to  punish,  but  to  reform  the  culprit." l  In  accordance 
with  this  principle  the  Assembly  made  imprisonment  the  chief 
method  of  punishment,  and  founded  the  penitentiary  system  of 
France.  In  England  the  great  re-action  produced  by  the 
Revolution  retarded  the  reform  of  the  criminal  law,  but  through 
out  the  time  of  the  Revolutionary  Wars,  men  like  Romilly 
fought  an  uphill  fight.  He  succeeded  in  suppressing  the  death 
penalty  for  pocket-picking  in  1808,  but  his  subsequent  efforts 
to  abolish  capital  punishment  for  stealing  goods  of  the  value  of 
five  shillings  from  shops  were  frustrated  by  the  House  of  Lords.2 
Little  progress,  in  fact,  was  made  till  1832,  when  horse  arid  sheep 
stealing  ceased  to  be  capital,  and  from  this  time  onwards  the 
list  of  capital  offences  was  steadily  reduced,  till  in  18G1  murder 
was  for  all  practical  purposes  the  only  one  that  remained.3 

Meanwhile,  as  substitutes  for  the  old  savagery,  there  o-rew 
up  first  the  transportation  and  then  the  penitentiary  system. 
Regarded  as  a  means  of  giving  the  offender  a  fresh  start  in  life 
in  new  surroundings  remote  from  his  old  bad  associates  and  the 
memory  of  his  crimes,  transportation  has  much  to  recommend  it, 
but  it  was  clearly  incompatible  with  colonial  development.  It  was 
necessary  to  fall  back  on  the  prison  system,  and  the  efforts  of 
reformers  have  been  devoted  to  the  task  of  making  confinement 
—a  thing  soul-destructive  in  itself— as  nearly  compatible  as  may 
be  with  the  regeneration  of  the  prisoner.  These  efforts  have  hardly 
passed  the  experimental  stage,  yet  certain  results  have  emerged. 
The  necessity  for  a  classification  which  prevents  the  first  offender 
from  being  contaminated  by  the  hardened  gaol-bird,  the  benefits 
of  action  and  practical  employment,  the  superiority  of  hope  to 
fear  as  a  stimulus  to  good  conduct  and  the  consequent  advan 
tages  to  be  found  in  allowing  the  convict  means  of  improving 
his  position  and  even  shortening  his  sentence  by  good  behaviour^ 

p.,       -.f  -.  ">.e,  450. 
_  rike,  ib.  ;  Stephen,  i.  474.  Together  with  murder,  treason,  piracy 

with  violence,  and  setting  fire  to  dockyards  and  arsenals  remain  nominally 
capital  offences.  It  will  be  remembered  that  a  case  of  treason  was  recently tried  and  the  death  sentence  formally  passed,  but  very  shortly  commuted 
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are  matters  of  general  agreement.  But  it  is  clearly  necessary 
to  go  further  than  this.  The  plan  of  imprisoning  a  man  for 
a  longer  or  shorter  term,  and  then,  without  asking  what  effect 
his  experience  is  likely  to  have  had  on  him,  turning  him  loose 
again  upon  society,  a  broken  human  being  less  capable  than 
ever  of  earning  an  honest  living,  cannot  stand.  The  old  way 
of  hanging  at  least  rid  society  of  the  criminal.  It  stood  con 
demned  for  its  utter  barbarity,  which  was  indirectly  as  harmful 
to  society  as  it  was  cruel  to  the  sufferer.  The  modern  method 
is  still  a  terrible  penalty,  at  least  to  the  better  sort  of  criminals, 
and  far  from  relieving  society  of  their  presence,  tends  to  harden 
and  degrade  them  further.  Hence  judicious  thinkers  like 
Frederick  Hill,  in  his  report  of  1839,  soon  recognized  that  a 
more  thorough  system  was  required.  The  offender  must  be 
reformed,  and  at  need  he  must  even  be  detained  until  he  has 
given  good  promise  of  reformation,  and  society  must  help  him 

back  into  honest  ways.1  The  most  thoroughgoing  attempt  in 
this  direction  is  that  of  the  Elmira  system,  followed  now  in 
several  American  states,  in  which,  the  sentence  being  wholly  or 
within  limits  indeterminate,  the  fate  of  the  convict  depends  on 
his  own  exertions.  He  can  raise  himself  from  a  lower  to  a 

higher  grade  by  continued  good  behaviour,  and  finally  can  obtain 

liberation  on  parole.2 

13.  Whatever  the  outcome  of  these  experiments,  the  modern 
state  stands  committed  to  the  humane  method  of  criminal 

treatment,  and  could  not  revert  to  the  old  plan  save  at  the  risk 

of  a  general  re-barbarization.3  That  being  so,  it  is  necessary  to 
1  For  the  views  of  Frederick  and  Matthew  Davenport  Hill,  see  Wines, 

217,  etc. 
2  Wines,  p.  220,  etc. 
3  The  modern  reform  of  the  criminal  law  is  not  the  first  attempt  known 

to  history  at  a  mitigation  of  punishment.     The  Classical  Chinese   books 
condemn  excessive  corporal  punishment  as  an  innovation  (Shoo  King,  xxvii. 
3),  and  represent  the  practice  of  composition  as  a  measure  of  mercy.     It 
has,  unfortunately,  a  darker  side.    (See  Legge,  note,  pp.  608-9.)    Confucius 
continually   protests  against   governing   the  people  by  punishment,  and 
declares  that  within  100  years  a  series  of  good  rulers  would  be  able  to 
dispense  with   capital   punishment.     Under    Buddhist    influences    King 
Asoka   of    Magadha  abolished    capital   punishment,   at   first  for  certain 
crimes,  and  by  the  thirty-first  year  of  his  reign,  altogether.     (Duncker, 
iv.  535.)    In  the  tenth  and  eleventh  centuries  a  wave  of  feeling  against 
capital  punishment  passed  over  Europe,  but  the  feeling  was  religious  rather 
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push  the  now  method  through  and  to  treat  the  criminal  through 

out  as  a  "  case  "  to  be  understood  and  cured.  We  touch  here 

the  scientific  conception  underlying  the  modern  theory  of  punish 

ment.  Crime,  like  everything  else  that  men  do  or  suffer,  is  the 
outcome  of  definite  conditions.  Tlie.se  conditions  may  bo  psycho 

logical  or  physical,  persona,!  or  social.  They  arise  in  the  character 

of  the  agent  as  it  has  grown  up  in  him  from  birth  in  interaction 
with  the  circumstances  of  his  life.  We  may  recognize  them  in 

social  surroundings,  in  overcrowding  or  underfeeding,  in  the 

sense  of  despair  produced  by  the  denial  of  justice,  or  in  the 
overweening  insolence  of  social  superiority.  But  whatever  they 

may  be,  if  we  wish  to  prevent  crime,  we  must  discover  the 

conditions  operating  to  produce  crime  and  act  upon  them. 
This  does  not  destroy,  but  defines  personal  responsibility.  The 
last  link  in  the  chain  of  causation  which  produces  any  act  is 

always  the  disposition  of  the  agent  at  the  time  of  action,  and 

unless  dominated  by  ungovernable  impulse,1  this  disposition  is 
always  modifiable  by  the  introduction  of  a  fresh  motive  as  a 

weight  in  the  scale.  But  though  not  destroyed,  responsibility 
is  transformed  by  science,  and  with  it  the  whole  conception  of 

punishment.2  When  a  wicked  act  was  held  to  be  something 

than  humanitarian,  and  allowed  the  substitution  of  savage  mutilations. 
Henr-e  the  Conqueror's  edict,  "  Interdico  etiam  ne  quis  oceidatur  aut 

suspendatur  pro  aliqua  culpa,  sed  eruantur  oculi  et  testiculi  abscidantur." (Pollock  and  Maitland,  i.  88,  ii.  461.)  The  exchange  was  doubtful  gain,  and 
without  legislation  death  resumed  its  place  as  the  penalty  for  felony  by 
the  thirteenth  century.  Clerks  continued  to  have  difficulties  of  conscience  as 
to  drawing  up  capital  sentences  and  avoided  writing  the  decisive  words,  and 
the  tradition,  as  every  one  knows,  persisted  through  the  great  days  of  the 
religious  Inquisition.  What  distinguishes  the  modern  movement  ia  that  it 
rests  neither  on  the  mere  sentiment  of  mercy,  nor  on  any  theory  of  the 
intrinsic  wickedness  of  the  taking  of  life,  but  on  an  attempt,  however 
imperfect  as  yet,  to  render  a  scientific  account  of  the  causes  of  crime  and 
the  effects  of  punishment,  both  on  the  criminal  and  on  society  at  large. 

1  This  makes  no  exception  to  the  general  statement  that  character  is  the 
cause  of  action,  since  that  paralysis  of  the  will  which  leaves  a  man  the  sport 

of  impulse  is  itself  a  matter  of  character.     As  to  control  of  man's  conduct 
by  heredity  much  nonsense  is  talked.     Heredity  is  not  a  force  controlling  a 
man  from  without,  but  a  short  expression  for  the  supposed  antecedent 
causes  of  the  qualities  which  make  him  what  he  is,  and  by  what  he  is,  he  is 
to  be  judged,  so  far  as  he  is  judged  at  all. 

2  Responsibility,  properly  understood,  is  definable  as  the  capacity  to  be 
determined  by  an  adequate  motive.     A  man  is  responsible  who  knows  what  ,• 
is   expected   of  him,  understands  the  consequences  of  his  action,  and  is  j 
determined  therein  by  that  knowledge.     Reward  and  punishment,  praise 
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arising  in  a  spontaneous  arbitrary  manner  from  the  unmotived 
evil  choice  of  a  man,  the  vindictive  retribution  which  is  founded 
on  instinct  and  fostered  by  the  needs  of  early  society  seemed 
amply  justified.  When  good  and  evil  alike  are  seen  to  grow 
out  of  assignable  antecedents  by  processes  which  calmly  judging 

i  men  can  pretty  closely  foretell,  to  rest  on  laws  of  growth  and 
disease  which  apply  to  character  as  other  laws  apply  to  the 
physical  organism,  to  express  the  lack  of  imagination  or  low 
power  of  reasoning  which  makes  men  hard,  cruel  and  unjust, 
or  to  flow  from  the  over-excitement  or  insufficient  satisfaction 
of  physical  impulses  that  makes  them  a  prey  to  lust  or  alcohol, 
then  every  thinking  man  is  made  to  feel  in  a  new  sense  that 
but  for  the  grace  of  conditions  which  he  has  only  very  partially 
and  imperfectly  controlled,  there  where  the  criminal  passes  to 
disgrace  and  misery  goes  he  himself,  the  juryman,  the  judge, 
the  newspaper  reader  who  explodes  in  satisfaction  over  the 

\j  swinging  sentence.  No  one  can  fully  face  the  problem  of 
•  responsibility  and  become,  however  dimly,  aware  of  the  multi 
tudinous  roots  from  which  character  and  conduct  spring,  without 

i  feeling  the  utter  inadequacy  of  the  retributive  theory  of  punish- 
\ment.  Vindictiveness  has  its  natural  sphere  in  the  stage  at 
which  crime  is  only  known  as  an  injury  to  be  revenged.  As 
soon  as  it  becomes  a  wrong  act  to  be  punished,  the  nature  of 
wrong  and  the  meaning  of  punishment  have  to  be  re-considered. 
If  the  first  principle  of  rational  ethics  is  that  action  can  only  be 

'  justified  by  doing  good  to  those  whom  it  affects,  this  principle 
receives  a  striking  confirmation  from  the  one  quarter  in  which 
its  application  might  seem  doubtful.  For  a  natural  impulse  makes 
us  desire  to  harm  the  wicked,  bat  the  history  of  criminal  law 
and  the  philosophical  analysis  of  responsibility  combine  to  prove 
to  us  that  this  is  the  impulse  of  the  old  Adam  and  not  warranted 
by  reason  or  justice.  Justice,  in  punishment  as  in  other  things, 
seeks  the  good  of  all  whom  it  affects,  of  the  criminal  as  of  the 
injured  party.  Yet  all  true  punishment  inflicts  pain,  for  precisely 
the  truest  punishment  consists  in  the  full  realization  of  the 
character  of  what  one  has  done.  This  realization,  with  all  the 

and  blame,  are  therefore  justly  awarded  in  so  far  as  they  affect  action. Beyond  this,  retribution  is  inapplicable,  and  praise  and  blame  pass  into admiration  and  pity. 
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mental  misery  that  it  involves,  we  may  justly  wish  to  be  the 

lot  of  every  criminal,  whether  convicted  or  unconvicted,  whether 

despised  or,  like  the  greatest  offenders,  honoured  by  the  world. 

So  far  pain  is  rightly  attached  to  wrong-doing  as,  ethically 

speaking,  its  inevitable  consequence.  But  any  other  sort  of 

pain,  any  physical  suffering  that  has  no  such  healing  moral 

effect,  may  gratify  an  animal  thirst  for  vengeance,  but  has  no 

solace  for  our  moral  thirst  for  the  triumph,  even  in  the  mii^l 

of  the  wrong-doer,  of  the  righteousness  which  he  has  set  at 

naught. 

The  modern  state  upholds  its  members  in  the  enjoyment  of 

their  rights  and  gives  them  redress  for  injuries  to  themselves  in 

the  civil  courts.  It  also  intervenes  on  its  own  motion  to  main 

tain  public  order  by  the  punishment  of  law-breakers.  Religious 

and  political  offences  falling  into  the  background,  legal  offences 

tend  to  be  restricted  to  criminal  acts,  and  punishment  to  be 

proportioned  to  the  imputed  degree  of  moral  guilt.1  But  this 
ethical  view  of  punishment,  when  pushed  home,  compels  the 

admission  that  the  individual  theory  of  responsibility  is  no 

more  final  than  the  old  collective  theory,  and  punishment  is 

compelled  to  justify  itself  by  its  actual  effect  on  society  in 

maintaining  order  without  legalizing  brutality,  on  the  criminal 

in  deterring  him  or  in  aiding  his  reform,  in  both  relations  as 

doing  good,  not  as  doing  harm.  The  criminal,  too,  has  his 

rights — the  right  to  be  punished,  but  so  punished  that  he  may 

be  helped  in  the  path  of  reform. 

Briefly  to  resume  the  main  phases  in  the  evolution  of  public 

justice,  we  find  that  at  the  outset  the  community  interferes  mainly 

on  what  we  may  call  supernatural  grounds  only  with  actions 

which  are  regarded  as  endangering  its  own  existence.  Other 

wise  justice,  as  we  know  it,  in  the  sense  of  an  impartial  uphold 

ing  of  rights  and  an  impartial  punishment  of  wrong-doing,  is 

1  The  converse  proposition  that  wicked  acts  are  all  treated  as  legal 
offences  does  not  follow,  nor  is  it  true  of  the  modern  state.  The  questions 

as  to  the  sphere  of  the  state  which  arise  here  cannot  be  dealt  with  on  this occasion. 

Offences  against  the  public  order  do  not  constitute  an  exception  to  the 
statement  in  the  text.  In  themselves  they  are  slight  offences,  and  the 

penalty  is  always  light,  but  the  deliberate  defiance  of  the  public  order  is 
of  course  an  immoral  act  unless  justified  by  some  bad  end  which  that 
order  may  be  made  to  serve. 
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unknown.  In  place  of  that  we  have  at  the  outset  purely  private 
and  personal  retaliation.  This  develops  into  the  systematized 
blood  feuds  of  consolidated  families  and  clans.  At  this  stage 
responsibility  is  collective,  redress  is  collective,  intention  is 
ignored,  and  there  is  no  question  of  assessing  punishment 
according  to  the  merit  of  the  individual.  When  retaliation  is 
mitigated  by  the  introduction  of  money  payments  no  change  in 
ethical  principle  occurs.  It  is  only  as  social  order  evolves  an 
independent  organ  for  the  adjustment  of  disputes  and  the  pre 
vention  of  crime,  that  the  ethical  idea  becomes  separated  out 
from  the  conflicting  passions  which  are  its  earlier  husk,  and 
step  by  step  the  individual  is  separated  from  his  family,  his 
intentions  are  taken  into  account,  his  formal  rectitude  or  want 
of  rectitude  is  thrown  into  the  background  by  the  essential 
justice  of  the  case,  appeals  to  magical  processes  are  abandoned, 
and  the  law  sets  before  itself  the  aim  of  discovering  the  facts 
and  maintaining  right  or  punishing  wrong  accordingly. 

The  rise  of  public  justice  proper  necessitates  the  gradual 
abandonment  of  the  whole  conception  of  the  trial  as  a  struggle 
between  two  parties,  and  substitutes  the  idea  of  ascertaining  the 
actual  truth  in  order  that  justice  may  be  done.  That  is  at  first 
carried  out  by  supernatural  means,  viz.  by  the  Ordeal  and  the 
Oath.  These  in  turn  give  way  to  a  true  judicial  inquiry  by 
evidence  and  rational  proof.  The  transition  occurred  in  England 
mainly  during  the  thirteenth  century,  the  turning  point  being 
marked  by  the  prohibition  of  the  Ordeal  by  Innocent  III.  in 
1215.  The  early  stages  of  public  justice  administered  by  the 

recently-developed  central  power  led  to  excessive  barbarity  in 
the  discovery  and  punishment  of  crime.  It  took  some  more 
centuries  to  prove  to  the  world  that  efficacy  in  these  relations 
could  be  reconciled  with  humanity  and  a  rational  consideration 
of  the  best  means  of  getting  at  truth.  By  so  long  and  round 
about  a  process  is  a  result,  so  simple  and  obvious  to  our  minds, 
attained. 

We  have  thus  dealt  briefly  with  the  development  of  the  state 
organization  for  the  maintenance  of  rights  and  the  suppression 
of  wrong-doing.  We  have  now  to  consider  the  development  of 
the  principal  rights  to  be  maintained.  In  a  large  measure  these 
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group  themselves  in  accordance  with  the  main  divisions  into 

which  human  beings  fall — divisions  of  sex,  of  community,  of 

class,  and  so  forth — and  these  divisions  will  guide  us  in  the 

chapters  now  to  come.  Nothing  so  intimately  affects  the 

standard  of  obligation  or  throws  so  much  light  on  the  manner 

in  which  rights  and  duties  are  conceived  as  the  degree  in  which 

they  are  affected  by  such  distinctions.  These  will  accordingly 

form  the  subjects  of  the  three  following  chapters.  There  will 

remain  certain  general  obligations,  principally  those  arising  out 

of  rights  of  property,  which  will  require  separate  treatment. 
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THE  question  how  far  anything  of  the  nature  of  public  justice  as 
opposed  to  vengeance  is  to  be  found  in  primitive  society  is  carried  a 
step  further  by  the  recent  investigations  of  Dr.  Westermarck  (Origin 
and  Development  of  the  Moral  Ideas,  vol.  i.  pp.  170-175,  etc.).  A 
large  number  of  peoples  are  instanced  among  whom  in  one  form  or 
another  the  community  or  its  representatives  are  concerned  in  the 

maintenance  of  order  and  the  punishment  of  wrongs.  Dr.  Wester- 
marck's  researches  are  so  exhaustive  that  when  we  have  examined 
his  instances  we  may  be  pretty  confident  that  very  few  will  remain 
in  extant  works  on  anthropology  to  take  into  account.  It  is  there 
fore  of  interest  to  look  into  the  cases  which  he  adduces  and  examine 

how  far  in  each  public  justice  has  grown,  how  far  the  opposite 
principle  of  private  redress  persists,  and  how  the  two  principles  are 
affected  by  the  political  constitution  of  the  tribe  and  its  position  in 
the  scale  of  culture. 

It  must  be  borne  in  mind  that  much  of  the  information  which  we 

derive  from  travellers  consists  of  very  casual  observations  by  men 
familiar  with  European  justice,  but  with  no  knowledge  of  primitive 
custom.  To  such  observers  any  collective  action  might  appear  as 
an  execution  of  public  justice,  though  in  reality  it  might  be  taken 
by  a  family  or  clan  in  prosecution  of  a  feud  ;  conversely  the  slaying 
of  a  man  in  revenge  might  appear  to  them  merely  as  a  murder,  and 
fail  to  draw  their  attention  to  the  existence  of  a  regular  custom  of 

blood  revenge  ;  while  lastly  they  may  easily  state  that  "  offences  "  are 
punished  by  the  tribe  without  drawing  those  distinctions  between 
public  offences  endangering  the  community  and  private  wrongs 
which  more  thorough  observers  find  to  be  of  importance. 

Thus  among  the  Narrinyeri  of  Australia  "  all  cases  of  infraction 
of  law  or  custom  were  tried  by  the  Tendi,"  a  meeting  of  the  elder 122 
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natives  of  the  clan  or  group.  This  we  learn  from  Mr.  Taplin.1 

Mr.  Howitt  (Tribes  of  S.E.  Australia,  p.  341)  states  on  Mr.  Taplin's 
authority  that  public  offences  were  punished  by  blows  on  the  head, 

but  he  adds  "  I  was  not  informed  by  Mr.  Taplin  what  he  included 

in  the  term  public  offences."  Unfortunately  this  is  precisely  the 
point  on  which  we  require  information.  We  are  fully  prepared  to 
find  that  the  Narrinyeri  treat  such  offences  as  incest  and  killing  by 
magic  as  punishable  by  the  group  collectively.  The  question  is 
whether  they  include  other  forms  of  homicide  and  personal  injuries 
in  the  same  category.  In  the  instance  which  Mr.  Taplin  gives  of  a 
combined  Tendi,  it  appears  that  one  clan  was  accusing  a  member  of 
another  of  homicide,  and  a  palaver  ensued  which  finally  ended  with 

out  any  decision.2  This  is  clearly  not  an  instance  of  impartial 
public  justice,  but  of  an  accusation  brought  by  the  group  of  the 
sufferer  against  that  of  the  alleged  aggressor,  resulting  in  a  palaver 
instead  of  in  a  battle.  That  is  to  say,  it  appears  as  one  of  the 

various  forms  of  mitigated  blood  feud.3 
Sometimes  blood  vengeance  is  satisfied  by  submission  to  an  ordeal 

of  spear-throwing.  Thus  among  the  Wotzobaluk  in  case  of  an 
offence  by  a  member  of  another  local  group  the  man  is  summoned 
to  the  ordeal.  The  two  groups  confront  each  other  and  the  ceremony 
may  end  in  a  general  fight.  (Howitt,  p.  334.)  A  similar  ceremony 
is  in  use  in  S.  W.  Victoria  (ib.,  p.  335),  and  with  this  we  may 
connect  the  statement  of  Dawson  (Australian  Aborigines,  p.  76) 

that  "  persons  accused  of  wrong-doing  get  a  month's  notice  to  appeal- 
before  the  assembled  tribes  and  be  tried,  on  pain  of  being  outlawed  and 

killed."  If  found  guilty  of  a  private  wrong,  we  are  told,  the  accused 
"is  painted  white,"  and  along  Avith  one  of  his  brothers — this,  of 
course,  on  the  principle  of  collective  responsibility — undergoes  the 
ordeal  of  spear-throwing.  "  As  blood  must  be  spilt  to  satisfy  the 

injured  party  the  trial  ends  on  his  being  hit  "...  "If  the  accused 

1  "Wood?,  Native  Tribes  of  S.  Australia,  p.  34  ;  Westermarck,  pp.  175,  294. 
2  Taplin   speaks  of  a   distinction   being   drawn   between   murder   and 

manslaughter,  but  he  also  says,  "  I  cannot  give  the  natives  credit  for  much order.  .  .  .    There  was  a  tremendous  amount  of  talk.    Sometimes  one  would 

speak,  then  half-a-dozen  would  speak  together.  ...    I  could  not  make  out 
the  drift   of  the   discussion."     This   being  so  we  can  hardly  quote   this 
evidence  as  proof  of  a  nice  discrimination  of  degrees  of  responsibility  among 
the  Narrinyeri. 

3  The  tribe  or  group  whose  member  is  accused,  of  course  run  the  risk 
of  a  feud  if  they  stand  by  him.     They  may  accordingly  discuss  the  case 
among  themselves  or  in  palaver  with  the  aggrieved  tribe.     Out  of  such 
discussions  a  trial  might  be  evolved,  but  in  themselves  they  are  motived  by 
and  subordinate  to  the  exercise  of  vengeance  by  another  group. 
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person  refuses  to  appear  to  be  tried,  he  is  outlawed  and  may  be 
killed ;  and  his  brother  or  nearest  relative  is  held  responsible  and 
must  submit  to  be  attacked  with  boomerangs.     If  it  turns  out  that 
the  man  was  innocent,  the  relatives  have  a  right  to  retaliate  on  the 

family  of  the  accuser  on  the  first  opportunity."     Clearly  in  all  this 
we  have  another  ceremonial  mitigation  of  the  blood  feud,  with  the 
characteristics  of  vicarious  responsibility,  satisfaction  by  bloodshed 

and  retaliation.1     Mr.  Dawson  goes  on  to  say  that  "  should  a  person, 
through  bad  conduct,  become  a  constant  anxiety  and  trouble  to  the 

tribe,  a  consultation  is  held  and  he  is  put  to  death."     Here  again, 
unfortunately,  the  precise  grounds  are  not  stated.     But  by  the  tribe 
Mr.  Dawson  appears  to  mean  what  Messrs.  Spencer  and  Gillen  call 
the  local  group.     (Its  numbers  in  former  days  averaged  probably 
120,  but  now  consist  of  a  few  individuals.)     The  justice  which  it 
executes  on  its  own  members  is  therefore  comparable  rather  to  the 
domestic  justice  of  the  enlarged  family  or  small  clan  than  to  the 

public   justice  of  a  tribe  or  political  community.     Mr.   Dawson's 
expressions  would  seem  to  indicate  merely  that  individuals  involving 
the  group  in  trouble  are  liable  to  be  thus  dealt  with,  and  a  similar 
idea  is  implied  in  his  account  of  the  thrashing  of  liars  who  get  others 
into  trouble  (p.  76).     On  the  Avhole  in  this  case  we  appear  to  have 
(1)  some  sort  of  rough  justice  within  the  local  group,  and  (2)  as 
between  the  groups,  the  blood  feud,  for  which  a  ceremonial  spear- 
throwing  may  be  substituted. 

The  ordeal  of  spear-throwing  in  the  arm  to  expiate  death  is  also 
mentioned  in  an  account  of  the  tribes  of  Adelaide  and  of  the  Murray 

River  by  Eyre,2  who  says  that  otherwise  he  is  not  aware  of  any 
stated  punishments,  and  that  vengeance  is  executed  by  the  friends 
of  the  injured  party.  He  contrasts  this  with  the  practice  in  W. 
Australia,  where  he  says,  quoting  from  Captain  Grey,  that  crimes 

may  be  compounded  by  the  spear-throwing  ordeal.3 

This  same  ordeal  of  spear-throwing  appears  in  Collins's  account 
of  the  New  South  Wales  natives  in  yet  another  light,  as  a  ceremony 
to  which  the  relatives  of  a  dead  man  were  subjected  apparently  in 
satisfaction  to  the  spirit.4 

1  In  fact,  on  p.  70,  Mr.  Dawson,  after  describing  the  blood  feud  which  is 
in  full  swing  among  these  people,  explicitly  states  that  if  the  murderer 
escapes  he  is  cited  as  above  described. 

2  Central  Australia,  ii.  p.  388,  referred  to  in  Westermarck,  p.  171. 
3  He  also  speaks  of  having  heard  from  the  natives  of  New  South  Wales 

of  a  similar  practice. 

4  "  On  the  death  of  a  person  male  or  female,  old  or  young,  the  friends 
of  the  deceased  must  be  punished,  as  if  the  death  were  occasioned  by  their 
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Another  form  of  mitigated  vengeance  is  the  duel  regulated  by  the 

tribe  or  group.  This  plan  was  found  among  the  natives  of  North- 
West  Central  Queensland  by  Roth.  Here  if  the  victor  kills  his 

man  and  is  held  to  be  in  the  wrong,  he  may  be  slain,  unless  indeed 

the  (tribal)  "  brothers "  on  each  side  take  up  the  quarrel,  when  a 

general  mel6e  ensues.  Moreover,  if  the  deceased  is  not  a  member  of 

the  "  tribe  "  (which  again  means  the  local  group  numbering  anything 

from  a  score  or  two  to  200),  the  homicide  will  not  be  punished  till 

the  tribe  of  the  deceased  demands  vengeance.  In  that  case  the  man 

may  be  delivered  up  to  the  spear-throwing  ordeal,  and  a  second 

victim  may  be  demanded  along  with  him.  In  this  case  we  trace 

(1)  the  attempt  in  the  regulated  duel  to  mitigate  quarrels,  (2)  the 
definite  distinction  between  the  smaller  and  larger  group.  The  small 

group  is  not  concerned  with  the  killing  of  any  member  of  another 

group,  though  they  are  in  constant  intercourse,  except  so  far  as  it 

may  expose  them  to  hostile  action.1 
Even  within  the  smaller  group  private  wrongs  are  not  always 

righted  by  the  direct  coercive  authority  of  the  group.  Thus,  speaking 

of  the  Bangerang  tribe,  Mr.  Curr  notes  the  absence  of  any  authority 

outside  the  family  circle.  The  ruling  male  was,  however,  submissive 

to  the  custom  of  the  tribe,  and  Mr.  Curr  distinguishes  the  two  cases 

of  transgression— those  which  had  a  "  foreign  aspect "  and  involved 
the  "  tribe  "  in  wars,  and  those  within  the  tribe.  For  Avrongs  within 

the  "  tribe,"  custom  appointed  penalties ;  the  injured  party  could 

appeal  to  his  fellow  tribes-men  and  women.  The  camp  would  express 

its  view,  and  the  accused  would  accept  the  penalty.2  Yet  we  are 

not  dealing  with  a  court  possessed  of  executive  powers,  for  Mr.  Curr 

adds,  "  Had  an  offender  refused  satisfaction,  he  would  probably  have 

been  murdered  by  the  injured  party  and  no  one  would  have  avenged 

his  death."  That  is  to  say,  even  within  the  group  public  justice 

•roes  no  further  than  to  countenance  the  avenger.3 O      .   __   

neglect."  (Collins,  New  South  Wales,  p.  586,  ref.  Westermarck,  171.) 

That  the  motive  is  not  punishment  in  our  sense,  but  to  give  the  deceased 
blood  for  blood,  is  evident  from  the  remark  of  a  native,  Bennilong,  when  his 

wife  died,  that  lie  should  not  be  satisfied  till  he  had  sacrificed  some  one  to 

her  manes  ;  this  also  appears  in  the  vicarious  vengeance  described  by  Collins. 

1  Roth,  North-West  Queensland,  p.  141  ;  Westermarck,  171.    In  this  ewe, 

however,  there  is  also  distinct  collective  action  for  the  maintenance  of  order 

in  the  camp  by  the  assembled  groups— murder,  incest,  and  the  use  of  weapons 
within  the  camp  being  punishable. 

2  Sqnattinq  in  Victoria,  244,  215  (referred  to  in  "\\estermarck,  1<1). 3  When  Mr.  Curr  states  elsewhere  (Australian  Races,  p.  61)  that  if  a 

man  persisted 'in  disregarding  custom  he  would  be  put  to  death  or  have to  exile  himself,  a  more  direct  collective  action  is  indicated,  but  its  limits 
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A  quite  distinctive  mitigation  of  the  blood  feud  in  a  peaceably- 
disposed  people  is  seen  in  the  nith  songs  of  the  Greenlanders.  A  man 
would  challenge  any  one  who  had  injured  him  to  a  contest  of  song  at 

a  meeting  of  the  tribe.  "  The  litigants  stood  face  to  face  with  each 
other  in  the  midst  of  a  circle  of  on-lookers,  both  men  and  women,  and 
beating  a  tambourine  or  drum,  each  in  turn  sang  satirical  songs 
about  the  other.  .  .  .  They  related  all  the  misdeeds  of  their  opponent 
and  tried  in  every  possible  way  to  make  him  ridiculous.  The  one 
who  got  the  audience  to  laugh  most  at  his  gibes  or  inventions  was 

the  conqueror."  (Nansen,  Eskimo  Life,  p.  186,  etc.)  This  is  not 
the  description  of  a  trial,  but  of  a  regulated  duel,  only  a  duel  of  wits, 
a  substitute  for  the  serious  blood  vengeance  which  persists,  though 
in  a  mild  form.  For  murder,  we  are  told,  is  regarded  as  a  purely 

private  affair  for  the  murdered  man's  nearest  relatives  to  take  up. 
There  are,  however,  cases  of  extreme  atrocity  in  which  a  village  has 
been  known  to  make  common  cause  against  a  murderer  and  put 
him  to  death,  and,  as  usual,  we  learn  that  to  kill  old  witches  and 
wizards  is  not  considered  criminal.  (76.,  p.  162.)  The  normal  blood 
feud  is  varied  by  occasional  outbursts  of  public  resentment. 

In  many  cases  where  a  settlement  of  disputes  by  a  council  of 
elders,  or  a  chief,  is  spoken  of,  we  find  on  further  examination  that 

this  method  is  merely  subsidiary  to  that  of  self-help  and  private 
vengeance.  Thus  among  the  Nagas,  Stewart  (Journal  As.  Soc.  of 
Bengal,  p.  609,  Westermarck  174)  certainly  tells  us  that  petty  disputes 
and  disagreements  about  property  are  settled  by  a  council  of  elders, 
the  litigants  voluntarily  submitting  to  their  arbitration.  But  he 
goes  on  to  say  that,  correctly  speaking,  there  is  not  a  shadow  of 
constituted  authority.  It  is  true  there  is  general  peace.  But  this 
is  founded  on  revenge,  and  the  prosecution  of  it  to  the  extremcst 

lengths  for  the  most  trifling  offences — and  this  not  only  as  between 
different  villages,  but  as  between  two  members  of  the  same  village. 

are  left  very  vague.  One  reason  for  such  action  is  suggested  by  the  remark 
that  a  man  would  be  prevented  from  killing  his  wife  on  the  ground  that 
her  brothers  would  kill  the  first  of  his  blood  whom  they  might  get  hold  of. 

This  is  the  "foreign"  consideration  again.  Mr.  Curr  notes  at  the  same 
time  a  great  indisposition  to  any  interference.  Direct  public  punishment  of 
a  private  wrong  is  more  distinctly  indicated  among  the  Victorian  tribes  by 
Le  Souet  (Brough  Smith,  Aborigines  of  Victoria,  p.  295),  who  says  that  any 
theft  or  breach  of  tribal  usage  is  generally  inquired  into  and  punished  by 

the  leading  men  of  the  "  tribe  " — by  which  he  seems  to  mean  the  local 
group,  as  he  speaks  of  each  tribe  as  confined  to  its  own  territory  and  mentions 
two  tribes  with  thirty  men  in  each.  He  also  (it  should  be  noted)  describes 
persistent  blood  revenge  (p.  289  ff.). 
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In  the  rare  event  of  a  quarrel  breaking  out  between  two  men  of  the 

same  village,  each  has  his  party  who  "takes  up  his  quarrel  not  by 
any  means  from  a  sense  of  justice,  but  from  relationship— and  a 

civil  Avar  ensues  which  is  disgusting  to  contemplate."  In  such  cases 
as  this  it  would  be  very  misleading  to  speak  of  justice  as  ad 
ministered  by  a  court  as  we  conceive  it.  The  function  of  the  council 
is  clearly  to  maintain  the  peace  if  possible,  but  the  real  basis  of 
order  is  the  blood  feud  and  the  fear  of  it. 

The  "  justice  "  of  a  chief  is  often  of  the  same  subsidiary  kind ;  thus 
among  the  Brazilians,  von  Martins  tells  us  (Beitrdge  zur  Etlmographie 
Amerikas,  i.  p.  59,  etc.)  that  the  chief  hears  the  rare  cases  of  dispute, 

associating  with  himself  the  sorcerer  and  medicine-man  ;  that  in  grave 
cases  whole  families  with  their  supporters  come  before  him,  that  he 
tracks  a  thief  and  enforces  restitution,  and  perhaps  the  punishment 
of  wounding  in  addition  (p.  81,  W.  173).  But  looking  further  we 
find  that  in  these  tribes  blood  revenge  is  in  full  swing.  There  is 
no  punishment  for  killing  a  man  in  a  quarrel.  Revenge  is  purely 
an  affair  of  the  family.  It  is  only  when  death  or  injury  is  inflicted 
by  a  member  of  another  tribe  that  the  community  takes  the  matter 
up.  Vengeance  is  collective  and  spares  neither  children  nor  the 
aged.  Where,  then,  is  the  chief  in  all  this  1  He  seldom  meddled, 
we  are  told,  in  cases  of  homicide  within  the  community,  but  there 
was  no  rule  in  the  matter,  lie  might  seek  to  appease  the  fetid 
by  getting  the  parties  to  accept  composition,  but  probably  this 
would  only  be  accepted  in  the  case  of  somewhat  distant  relatives 
(pp.  130,  131).  Smaller  quarrels  were  generally  fought  out,  and  it 
was  thought  discreditable  to  bring  them  to  the  chief. 

In  this  case,  then,  the  public  authority  as  focussed  in  the  chief  is 

seen  acting  intermittently  for  the  appeasement  of  strife  by  the  well- 

known  expedient  of  "  composition."  But  in  the  background  as, 
before,  lies  the  blood  feud.1 

Higher  up  in  the  scale  we  find  numerous  instances  in  which  the 
function  of  the  court  is  to  enforce  composition.  Blood  revenge  may 
be  formally  prohibited,  but  is  still  a  custom  regulated  by  recognized 
rules  (e.g.  the  Ondonga.)  It  is  perhaps  confined  to  cases  of  homicide 

1  In  the  category  of  cases  where  "  public  justice  "  is  distinctly  subsidiary 
to  the  blood  feud  I  should  rank  the  Bangerang  (p.  125  above),  probably  the 
Narrinyeri  (p.  122),  the  Brazilians  (above),  the  Nagas  (above,  pp.  126, 127), 
Kondhs  (Macpherson,  Service  in  India,  p.  81,  etc.),  Teda  (Nachtigal, 
Sahara  and  Soudan,  i.  448,  449),  Yuin  (Howitt,  S.E.  Australia,  p.  342),  and 
probably  the  Wanika  (Burton,  Zanzibar,  ii.  p.  94),  though  the  account  is 
somewhat  confusing. 
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(e.  g.  the  Bakwiri),  or  to  deliberate  murder,  accidental  homicide 
being  compoundable  (Banaka  and  Bapuku).  It  persists  side  by  side 
with  public  justice,  the  practice  of  composition  being  the  mediating 
term.  (Marshall  Islanders,  Kohler,  Z.  f.  V.  R.,  xiv.  p.  448  ;  Herero, 

ib.,  p.  316.)  l  The  conception  of  crime  as  essentially  an  offence 
against  property  (whereby  e.  g.  the  essence  of  homicide  is  that  it 
deprives  a  father  or  widow  of  a  protector  or  helper)  is  apparently 
an  offshoot  from  the  same  stock  of  ideas  as  the  practice  of  composition. 
We  find  this  principle  among  the  Basutos  (Casalis,  p.  224),  and  in 
large  measure  it  determines  the  form  of  public  justice  among  the 
Kaffir  peoples  generally,  though  to  understand  its  operation  we 
must  add  that  the  persons  of  the  tribesmen  are  generally  considered 

as  the  property  of  the  chief.2 
In  some  cases  where  courts  now  exist,  or  existed  at  the  time  at 

which  our  witness  wrote,  there  is  direct  evidence  of  an  earlier 

system  of  revenge.  E.g.  among  the  Creek  Indians  we  read  in 
Schoolcraft  (i.  277)  that  formerly  a  homicide  was  avenged  by  the 
nearest  relative,  but  now  the  accused  undergoes  a  regular  trial 
before  the  chiefs.  We  are  therefore  fully  justified  in  regarding 
cases  like  that  of  the  Iroquois  (Morgan,  League,  p.  330),  where  the 
murderer  is  given  up  to  the  vengeance  of  the  family,  as  indicating 

a  survival  of  the  regular  blood  feud.3 

1  Among  cases  where  the  public  intervention  may  be  regarded  as    a 
mitigation  of  vengeance  I  would  place  the  Queenslanders,  New  South  Wales 
Tribes,  Western  Australians,  Western  Victorians  (above,  pp.  123-5),  Eskimo 
(above,  p.  126),  Murray  Islanders  (Hunt,  J.  A.  L,  28.  6),  Rejangs  (Marsden, 
pp.  217,  246),  Waganda  (Steinmetz,  Rechtsverhaltnisse,  pp.  193-200),  Herero 
(Kohler,  Z.  f.  V.  R.,  xiv.  316),  Wagogo  (Steinmetz,  214),  Baronga  (Junod, 
157, 158),  Basutos  (Casalis,  p.  224),  Kita  district  (Steinmetz,  174, 175),  Washa- 
mbala  (Steinmetz,  253-261),  Msalala  (ib.,  279,  280),  Bataks  (von  Brenner, 
211-213),   Wyandots   (Powell,  Bur.  Eth.,  66,  67),   Ondonga   (Steinmetz, 
340-2).     I  would  include  in  this  class  all  cases  in  which  composition  is  a 
prominent  institution.     The  boundary  line  between  this  and  the  last  class, 
however,  is  not  always  clear.     We  may  perhaps  add  tribes  of  Victoria 
(above,  p.  125)  and  New  South  Wales  (Fraser,  Aborigines  of  N.S.  Wales, 
pp.  38,  39). 

2  On  this  basis  the  Kaffir  peoples  built  up  a  classification  of  offences 
roughly  corresponding  to  the  civilized  distinction  between  criminal  and 
civil  law.     (See  above,  p.  100,  note). 

3  Among  the  Ainu,  the  power  of  chief  and  elders  appears  to  have  super 
seded  an  early  stage  in  which  each  family  chief  was  independent.  (Batchelor, 
p.  278.)     In  the  Caroline  Islands,  the  chief  is  said  to  administer  justice 
according  to  the  strictest  principles  of  relation.     (Von  Kotzebue,  Voyage  of 
Discovery,  iii.  p.  207).      The  Sonthals  formally  had  a  system  of  single 
combats.      (Man,  Sonthalia,  90.)    Among  the  Mishmees,  a  council  of  chief 
hands  over  the  homicide  to  the  nearest  male  relative.    (T.  Cooper,  Mishmee 
HiUs,  p.  238.) 
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Thus  in  a  variety  of  ways  public  intervention  in  the  cases  before 
us  stands  in  close  relation  to  the  system  of  private  vengeance. 
Further,  the  pivot  on  which  it  turns  is  in  a  large  proportion  of 
peoples  the  authority  of  the  chief.  The  relatively  high  development 
of  this  authority  enables  the  chief  to  maintain  order  and  enforce 

punishment  in  some  further  cases  where  the  authorities  cited  by  Dr. 
Westermarck  do  not  speak  of  any  system  of  revenge.  Some  of  the 
peoples  cited  in  this  connection  are  almost  to  be  called  semi-civilized 

— e.  g.  the  Mandingos  and  other  negro  states.  There  are,  however, 
some  of  lower  grade — e.  y.  the  Aleuts,  the  Hottentots,1  and  even 
one  or  two  Australian  tribes.2 

There  remain  a  few  cases  in  which  in  the  absence  of  an  authorita 

tive  chief  a  primitive  court  is  said  to  administer  justice.  Some  of 
the  statements,  however,  are  so  vague  that  after  Avhat  has  been  seen 
of  the  misunderstandings  incident  to  this  question  they  must  be 
regarded  as  of  very  little  value  if  taken  as  proof  of  the  supremacy 
of  public  justice  and  its  independence  of  a  system  of  revenge.  For 
example,  of  the  Kubus  of  Sumatra,  Forbes  writes  : — 

"  Leading  so  nomadic  a  life  the  jurisdiction  that  can  be  exercised 
by  any  one  over  them  can  be  but  very  slight.  Such  as  it  is,  it  is 
wielded  by  the  elders  of  the  party,  who  settle  disputes  that  arise 

between  man  and  man  and  inflict  punishment  for  offences." 
This  summary  statement  does  not  answer  ,any  of  the  questions 

suggested  by  the  analysis  that  we  have  m^de  of  other  instances  of 

"public  justice."  For  all  that  appears  to  the  contrary  the  case 
may  resemble  that  of  the  Nagas.  Indeed  it  might  fall  into  almost 
any  of  the  categories  which  have  been  distinguished.3 

1  Here,  however,  according  to  Koliler,  there  are  evidences  of  an  earlier 
period  of  blood  revenge. 

2  E.  g.  The  Gounditch  Mara  (Fison  and  Howitt,  p.  177).    Here  the  chief's 
office  was  hereditary  ;   besides  settling  disputes,  he  could  compel  all  the 
tribesmen  to  follow  him  in  war,  and  they  were  under  obligation  to  make 
presents  to  him.     Other  cases  in  which  justice  depends  on  the  powrer  of  the 
chief  are  the  Kukis  (Dalton,  Ethnology  of  Benr/al,  p.  45),  Solomon  Islands 
(Codrington,  Mdanesians,  p.  345),  Bowditch  Islands  (Lister,  J.  A.  I.,  xxi. 
53),  some  of  the  Marshall  Islands  (Kubary,  Museum  Godeffroy.  I.,  i.  37), 
Pelew   Islands   (16.,  I.,  iv.  42),  Waganda  (Steinmetz,   193-200),   Barotse 
(Decle,  Three  Years  in  Savage  Africa,  pp.  70-74),  Marutse  (Holub,  Seven 
Years  in  S.   Africa,  ii.  p.  314),  Bechuana  (Koliler,  xv.  p.  333),  Shilluk 
(Beltrame,  Fiume  Bianco,  p.  77),  Ovambo  (Andersson,  Lake  Nyami,  p.  197), 
Mambuttu  (Casati,   Ten   Years  in  Equatoria,   i.  p.   163),  Fida  (Bosnian, 
Coast  of  Guinea,  p.  331).     To  these  may  be  added  the  Soulimana  (Laing, 
Travels,  p.  365),  and  Mandingos  (Mungo  Park,  p.  22,  in  Cassell's  edition). 
These  are  peoples  of  relatively  high  social  organization. 

3  Much  the  same  maybe  said  of  Casati's  account  (op.  cit.p.  158)  of  the  Akkas. 
VOL.  i.  K 
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There  remain  a  few  cases  in  which  the  decisions  of  a  council 

appear  to  be  taken  as  final.  Thus  among  the  Todas,  a  pastoral 
tribe  of  peaceful  habits  carrying  no  weapons,  questions  of  right  and 

wrong  are  settled  by  a  "Punchayet"  or  council  of  five,  whose 
decisions  are  considered  binding.  We  are  told  that  this  system  of 
adjudication  obtains  in  all  parts  of  Southern  India.  Among  another 
hill  tribe,  the  Bygas,  serious  crime  is  almost  unheard  of,  and  nearly 
all  disputes  are  settled  by  the  elders  without  appeal,  and  this 

though  they  are  "  certainly  the  wildest "  of  all  the  races  mentioned 
by  our  authority.  (Forsyth,  Highlands  of  Central  India,  p.  361.) 
Even  in  these  cases,  however,  it  is  possible  that  contact  with  civilized 
rule  has  made  some  difference,  for  of  the  Sonthals,  another  hill 
tribe,  we  learn  that  they  too  take  all  disputes  before  the  elders ; 
that  if  redress  is  refused  they  go  before  the  District  Commission ; 
that  they  have  the  tradition,  that  formerly  disputes  between  males 
were  settled  by  single  combat,  which  was  always  fatal  to  one  party. 
The  custom,  we  are  told,  has  disappeared  as  equitable  methods  of 
settlement  have  been  brought  to  them.  In  fact,  the  British  court 
now  supplies  the  coercive  power,  for  which  formerly  each  man  had 

to  rely  on  his  own  right-arm. 
Besides  the  Todas  and  Bygas,  the  Tagbuana  (Philippine  Islands), 

Old  Kukis  and  Wakamba  are  peoples  among  whom  public  justice 
is  exercised  by  some  sort  of  court.  These  seem  to  be  the  only  cases 
in  which,  in  the  absence  of  an  authoritative  chief,  we  find  a  system 
of  the  public  punishment  of  private  wrongs,  unentangled  with  the 

custom  of  private  vengeance,1  and  of  these  the  Wakamba  are  some 
what  advanced  people  who  have,  exceptionally,  avoided  the  despotic 
form  of  chieftainship  (Dech,  op.  cit.,  p.  485,  etc.),  and  the  Tagbuana 
are  thought  to  be  degenerate  from  a  higher  civilization.  (Worcester, 
Philippine  Is.,  pp.  991,  100.) 

The  cases  of  public  intervention,  then,  appear  to  fall  into  the 

following  categories.  We  have — 
(1)  The  punishment  of  offences  held  to  constitute  a  public  danger. 
(2)  Public  intervention  in  anticipation  or  mitigation  of  private 

redress. 

(3)  The  maintenance  of  order  by  a  chief. 
(4)  Public  justice  independent  of  any  of  these  conditions. 

1  To  these  should  perhaps  be  added  the  instances  of  the  Queensland  and 
New  South  Wales  tribes  (above,  p.  125,  note  1;  and  p.  128,  note  1),  in  which 
some  private  wrongs  are  punished  collectively,  and  the  collective  punish 
ment  stands  side  by  .side  with  the  blood  feud,  without  being  demonstrably 
connected  with  it.  On  the  case  of  the  Victorians  see  next  note. 
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Cases  of  this  last  kind  appear  to  be  very  rare  in  primitive 
society. 

In  saying  this  we  are  not  taking  the  domestic  justice  of  the 
enlarged  family  or  little  clan,  constituting  the  smallest  social  unit, 
into  account.  Unfortunately  the  study  of  savage  custom  yields 
somewhat  vague  information  on  this  head,  but  from  what  evidence 
we  possess,  we  may  infer  that  this  form  of  justice  is  somewhat 

irregularly  developed.1  Nevertheless  we  can  conceive  of  it  as 
flourishing  Avithin  each  social  unit,  while  the  relations  of  the  units, 
though  for  many  purposes  they  act  together  and  form  one  society, 

are  still  regulated  by  the  custom  of  vengeance.2 
To  the  Australian  tribes  in  which  there  is  some  sort  of  public 

intervention  in  mitigation  of  the  blood  feud,  could  be  added  a 

considerable  list  from  Mr.  Hewitt's  work — the  Dieri,  Southern 
Kamilaroi,  Wiradjuri,  tribes  of  Maryborough,  Turrbal,  Wotjobaluk, 

South  West  Victorians,  Wurunjerri,  Bunurong,  Gea-wegal,  Kurnai. 
Among  many  of  these  there  are  public  punishments  for  public 
offences  only.  Mr.  Howitt  sums  up  the  evidence  for  the  large 
number  of  tribes  which  he  surveys  as  follows : — 

"  It  will  be  evident  that  a  distinction  is  drawn  between  offences 
which  merely  affect  the  individual,  and  are  therefore  left  for  him 
to  redress,  and  those  which  may  be  called  tribal  offences,  such  as 
murder  by  evil  magic,  breaches  of  the  exogamous  law,  or  reveal 
ing  the  secrets  of  the  initiation  ceremonies.  Such  offences  were 
dealt  with  by  the  elders  and  their  leaders,  the  Headmen  of  the 

tribe." 
This  account,  in  which  Mr.  Howitt  has  taken  into  consideration 

much  of  the  Australian  evidence  given  above,  closely  corroborates 

the  classification  of  public  offences  given  by  Steinmetz — witchcraft, 
incest,  treason,  sacrilege.3  To  these  normal  cases  Steinmetz  adds 
a  few  sporadic  instances  in  which  particular  offences  are  visited 
with  public  punishment,  though  private  vengeance  is  otherwise 
the  rule.4 

1  See  Steinmetz,  ii.  pp.  165,  166. 
2  A  case  like  that  of  the  Victorian  tribes,  where  crimes  within  the  local 

group  are  punished,  may   perhaps  be  classed  as  instances  of  "domestic 
justice."     In  Australian  society,  the  petty  local  group  corresponds  rather  to 
the  enlarged  family  or  petty  clans  of  other  peoples,  than  to  the  tribe  or 
community  as  a  whole. 

3  Steinmetz,  pp.  327-340. 
4  It  is  remarkable  that  adultery  and  seduction,  etc.,  which  generally  tend 

so  strongly  to  remain  in  the  sphere  of  vengeance,  are  the  offences  mentioned 
in  three  or  four  cases.     (Caribs,  Caledonians,  etc.,  op,  cit.) 
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Our  conclusions  on  the  whole  question  of  the  development  of 
public  justice  in  primitive  society  will  depend  on  what  we  mean 

by  "public  "  and  what  we  mean  by  "justice."  If  by  "justice  "  we 
mean  any  sort  of  action  taken  for  the  adjustment  of  disputes  or  the 
punishment  of  offences,  we  give  the  conception  a  relatively  large 
extension.  If  we  mean  the  impartial  and  coercive  action  of  a 
constituted  authority,  acting  upon  rational  investigation  for  the 
maintenance  of  all  members  of  society  in  their  rights,  and  the 

punishment  of  wrong-doers  in  accordance  with  the  degree  of  their 
responsibility,  we  shall  find  our  conception  realized  far  more  rarely. 

By  "  public,"  again,  we  may  mean  the  combined  action  of  any  body 
whatever,  or  we  may  distinguish  as  informal  or  domestic  the  action 
of  the  smallest  unit  of  society,  such  as  the  enlarged  family,  and 

regard  as  "  public  "  only  the  concerted  action  of  the  whole  body  of 
those  who,  living  in  regular,  permanent  or  recurrent  social  relations 
(like  those  between  different  clans  in  a  village  or  the  groups  in  an 
Australian  tribe),  may  be  considered  as  forming  one  society. 

Having  these  distinctions  in  mind,  we  may  conclude  from  our 
evidence  that  while  domestic  justice  may  flourish  at  very  early 
stages,  though  its  development,  in  fact,  appears  to  be  irregular, 
public  justice  in  any  wider  sense  appears  to  develop  independently 
in  relation  to  offences  which  either  on  magical  or  political  grounds 
are  held  to  constitute  a  public  danger ;  that  in  other  relations  it 
takes  the  form  of  an  endeavour  to  adjust  in  a  friendly  manner 
disputes  that  will  otherwise  lead  to  a  quarrel,  and  gains  importance 
and  coercive  power,  generally  speaking,  with  the  advance  of  society 
and  the  growing  authority  of  the  chief ;  that  it  is  very  rare  in 
savage  society  for  public  justice  to  be  found  to  the  exclusion  of 
vengeance,  and  that  in  the  majority  of  cases  where  it  is  alleged  to 
be  found,  it  depends  on  the  authority  of  the  chief.  The  cases  in 
which  the  public  maintenance  of  order  has  succeeded  in  extruding 

private  vengeance  except  through  a  chieftain's  powers,  appear  to  be 
very  rare  indeed  in  the  savage  world. 

This  does  not  imply  that  justice  grows  out  of  vengeance.  On 
the  contrary,  an  element  of  public  feeling  is  found  in  more  than  one 
relation  from  the  beginning.  Probably  its  growth  is  due  as  much 
to  the  extension  of  the  conception  of  public  offences,  as  to  the 
mitigation  of  the  blood  feud,  and  at  a  certain  stage  of  advance  the 
two  ideas  become  blended  together.  But  at  the  lowest  stages  the 
collective  intervention  is  limited  to  a  few  acts  held  in  horror,  and 

conceived  as  dangerous  to  the  common  weal,  while  private  rights 
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are  left  to  private  protection,  and  neither  public  nor  private 

vengeance  regards  the  moral  responsibility  of  the  individual.  It 

is  the  binding  together  of  these  three  elements,  the  common  good, 

private  rights,  and  moral  responsibility,  which  determines  the  rise 
of  public  justice. 



CHAPTER    IV 

MARRIAGE  AND   THE   POSITION   OF  WOMEN 

1.  THE  division  of  the  sexes  affects  the  standard  of  conduct  in 

two  ways.  First,  it  gives  rise  to  special  relations,  carrying  with 
them  special  rights  and  duties.  Secondly,  it  cuts  every  people 
into  two  portions,  and  the  legal  and  ethical  position  of  these  two 
portions  is  never  wholly  the  same.  In  greater  or  less  degree  the 

rights  and  the  duties  of  men  and  women  differ,  and  the  diver 

gence  is  not  confined  to  matters  arising  directly  from  the  sex 
relation  itself.  Important  as  these  differences  are  for  an  under 

standing  of  ethical  conceptions,  they  are  themselves  extremely 
difficult  to  ascertain  and  interpret.  In  no  other  department  of 
ethics  are  the  types  of  custom  strewn  in  such  disarray  over  the 
various  stages  of  culture.  Nowhere  else  is  it  so  difficult  to 
classify  without  bewildering  ourselves  by  cross  divisions.  No 
where  else  is  a  bald  statement  of  the  law  so  likely  to  mislead  as 
to  actual  practice  or  living  sentiment.  For  no  other  human 
relation  is  at  once  so  personal,  and  so  bound  up  by  multitudin 
ous  threads  with  the  forces  and  ideas,  economic,  religious  and 
even  political,  which  go  to  determine  the  structure  of  any 
society. 

The  position  of  woman  is  not  wholly  to  be  judged  by  her 
condition  as  wife  and  mother.  Often  the  unmarried  woman  has 

important  rights  which  marriage  takes  away ;  often  also  the 
married  woman  acquires  a  degree  of  freedom  and  dignity  which 
her  unmarried  sister  lacks.  Nor  conversely  is  the  position  of 
the  wife  the  sole  question  of  importance  in  the  law  of  marriage. 
Nevertheless  the  two  questions  are  too  nearly  allied  for  separate 
treatment,  and  in  order  to  understand  the  position  of  women 

134 
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we  must  pass  at  once  to  a  general  consideration  of  the  law  and 

customs  relating  to  marriage. 

It  will  help  us  to  begin  by  distinguishing  the  principal  ques 
tions  to  be  asked  about  the  marriage  customs  of  any  society. 

Thus  we  may  classify  marriage  : 

(1)  According  to  the  number  of  parties  to  the  union  (mono 

gamy,  polygamy,  etc.). 
(2)  According  to  tho  restrictions  on  marriage  (exogamy  and 

endogamy). 

(3)  According  to  its  stability  (law  of  divorce). 

(4)  By  the  methods  of  obtaining  a  husband  or    wife   (e.  g. 

capture,  purchase,  contract). 

(5)  By    the    relations   between   husband  and   wife   (in   the 
family) . 

The  two  last  questions  are  closely  related,  and  both  have  an 

important  bearing  on  the  general  position  of  women.  Under 

each  head  we  shall  see  what  are  the  principal  forms  of  mar 

riage  customs  that  exist,  and  which  are  the  prevalent  types  in 

the  savage  and  barbaric  world.  We  shall  then  briefly  trace 

the  history  of  marriage  and  of  the  position  of  women  among 
civilized  peoples. 

2.  I.  We  have  to  ask  first  in  any  community,  who,  or  rather 

how  many,  are  the  possible  parties  to  a  marriage.  Is  it  (a)  a 
union  of  one  man  with  one  woman,  or  (6)  of  one  man  with  two  or 

more  women,  or  (c)  of  two  or  more  men  with  one  woman,  or  (d)  of 

a  group  of  men  with  a  group  of  women,  or  (c)  is  it  wholly  irregular, 

the  negation  of  union,  promiscuity  ?  All  these  are  types  of  mar 

riage  which  exist  or  have  existed,  or  at  least  have  been  alleged 

to  exist.  Further  they  split  up  into  sub-types.  Polygyny,  for 

example,  the  union  of  one  man  with  two  or  more  women,  is 
found  in  the  two  fairly  distinguishable  types  of  polygamy 

proper,  in  which  several  women  are  alike  wives,  and  concu 

binage,  in  which  there  is  one  chief  and  fully  legitimate  wife,  and 

one  or  more  in  a  subordinate  and  perhaps  servile  position.1  The 
1  In  China  there  is  only  one  chief  wife.  The  others  are  secondary,  but 

legitimate  wives.  The  old  Babylonian  law  recognizes  one  wife  (allowing  a 
second  in  case  of  her  being  invalided),  with  concubines  who  were  to 
recognize  the  wife  as  mistress.  The  case  of  Leah  and  Rachel  illustrates  a 
family  in  which  there  were  two  legitimate  wives  as  well  as  concubines. 
Mussulman  law  allows  four  legitimate  wives  and  an  indefinite  number  of 
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one  type,  moreover,  shades  off  into  the  other  by  gradations 

according  as  the  chief  wife's  position  is  more  or  less  fully 
defined,1  and  as  that  of  the  secondary  wives  is  more  or  less 
servile.  Polyandry,  again,  though  far  less  common  than  poly 
gamy,  has  many  varieties.  The  several  husbands  may,  and  in 
the  commonest  case  do,  form  a  definite  group.  Generally,  as  in 

the  well-known  case  of  Thibetan  marriage,  they  are  all  brothers.2 
But  this  is  not  always  so.  Polyandry  may  merely  take  the  form 
of  permitting  a  woman  to  have  many  husbands  without  specify 
ing  any  particular  relationship  between  them  except  such  as 
may  follow  indirectly  from  the  other  marriage  regulations  of 
the  community.  This  is  the  case  among  the  Nairs  of  the 
Malabar  coast.  The  same  people  illustrate  a  still  further 

variety,  the  combination  of  polyandry  and  polygamy.  For  as  the 
Nair  woman  may  have  many  husbands,  so  the  Nair  husband  may 

have  many  wives.3  Again,  in  the  relations  between  the  husbands 

concubines.  The  old  Japanese  law  recognized  polygamy  with  a  head- wife. 
(Post,  i.  62  ;  Kohler,  Z.  f.  V.  E.  vi.  p.  369.)  For  instances  among  iin- 
civilized  peoples,  see  Howard,  i.  pp.  143-4,  and  Westermarck,  p.  442,  etc., 
and  Cambridge  Anthropological  Expedition  to  the  Torres  Straits,  p.  230. 

1  In  some  cases  a  second  wife  may  only  be  taken  if  the  first  is  childless, 
e.  g.  among  peoples  of  the  Punjab  and  the  Dekkan,  the  Santals  in  Bengal, 
some  Bombay  tribes.     (Post,  I.e.)     Post  also  refers   to   Bulgarian  and 
Montenegrin  customs. 
Among  the  Malays,  under  the  Semando  form  of  marriage,  the  taking  of  a 

second  wife  is  a  ground  of  divorce,  and  at  Mokomoko  the  husband  must 
pay  her  a  fine,  40  gulden.  (Waitz,  v.  145,  146.)  Among  the  Khonds  the 

wife's  consent  is  required.  (Reclus,  Primitive  Folk,  p.  281.)  Post  gives 
similar  instances  among  the  Khyengs,  the  Tamils  of  Ceylon,  and  Punjab 
peoples  (Post,  i.  63,  from  Kohler,  Z.  f.  V.  E.,  vi.  p.  192),  and  Howard 
(i.  p.  144)  quotes  a  case  among  the  North  American  Indians.  Among  the 
Touaregs  the  taking  of  a  second  wife  is  a  ground  of  divorce.  (Letourneau, 
La  Femme,  p.  308.) 

2  Among  the   Todas  the  wife  belongs  to  the  elder  brother,  but  the 
younger  brothers  also  have  rights  over  her  as  they  grow  up,  and  an  extra 
lover  is  permitted  as  well.  (Reclus,  p.  196.)     Polyandry  is,  however,  dis 
appearing  except  among  the  indigent.     According  to  Westermarck  (p.  453) 
there  are  only  three  cases  in  Asia  in  which  polyandry  is  not  limited  to 
brothers — viz.  the  Nairs,  Khasias,  and  certain  Cossacks,  but  Letourneau 
(La  Femme,  p.  216)  denies  that  it  is  strictly  limited  to  brothers  in  Thibet. 

3  Compare   Csesar's   account  of  the  ancient  Britons  :    "  Uxores  habent 
deni  duodenique   inter  se  communes,  et  maxime   fratres   cum   fratribus 
parentesque   cum  liberis  ;  sed,  si  qui  sunt  ex  his  nati,  eorum  habentur 
liberi,  a  quibus  primum  virgines  quaeque  deductae  sunt."  (B.  G.,  v.  14.) 
That  is,  there  was  a  chief  husband  and  the  rest  were  secondary.     Among 
the  polyandrous  tribes  of  primitive  Arabia  the  wife,  according  to  Strabo, 
passed  the  night  with  the  elder  brother,  but  the  others  had  access  to  her. 
(Starcke,  p.  137.)     For  the  Nairs,  see  Reclus,  162. 
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there  are  differences  quite  parallel  to  those  which  distinguish 

polygamy  from  concubinage.  All  the  husbands,  that  is,  may 

have  equal  rights,  or  there  may  be  one  chief  husband  and  others 

inferior  and  secondary  to  him.  Of  such  a  character  is  the 

secondary  husband  who  assumes  both  the  rights  and  the  duties 

of  the  proper  husband  in  his  absence  among  the  Aleuts.1  Some 

peoples  have  the  punishment — to  our  eyes  the  very  paradoxical 

punishment — for  adultery  that  the  paramour  on  detection  is 

compelled  to  become  a  secondary  husband  and  contribute  to  the 

maintenance  of  the  family.'2 

3.  Of  group  marriage,  again,  more  than  one  variety  is 

abstractly  possible,  though  as  here  the  evidence  becomes  scantier 

it  is  not  so  easy  to  say  which  types,  if  any,  have  been  actually 

represented  in  history.  Indeed  it  cannot  be  regarded  as  certain 

that  any  such  institution  as  the  actual  marriage  of  two  groups,  as 

distinct  from  a  combination  of  poly  gamy '  and  polyandry  with 
certain  marriage  taboos,  has  ever  existed.  As  the  whole  subject 

is  involved  in  controversy,  it  will  be  well  to  summarize  what  is 

1  Keclus,  p.  66-67.  Among  the  Thlinkeets  and  Koloshes  a  younger  brother 
is  preferred  for  this  purpose.  Secondary  husbands  occur  among  the  Papua?. 
(Kohler,  Z.f.  V.  B.,  1900,  p.  334.) 

-  Among  the  Konyagas,  if  the  paramour  is  a  member  of  the  husband  s 
family  the  latter  may  compel  him  to  obey  his  orders  and  those  of  the  wife, 
with  whom  henceforth  the  association  is  legitimate.  (Reclus,  p.  67.) 
Altogether  Westermarck  enumerates  some  thirty-six  instances  of  tribes 
practising  polyandry  (p.  450).  To  these  must  be  added  the  people  of 
Langerote  and  Portaventura  in  the  Canary  Islands  in  the  sixteenth  century 
(Letourueau,  p.  303),  and  in  antiquity  the  Arabs  and  British  (Westermarck, 
p.  454).  The  case  of  the  primitive  Aryans  in  India  is  doubtful.  The  two 
Aswins  in  the  Rig  Veda  win  one  damsel  as  the  prize  of  a  chariot  race,  and 
she  acknowledges  their  "  husbandship."  In  the  Mahabharata  Draupadi  is 
won  by  the  eldest  of  five  Pandava  princes  and  becomes  the  wife  of  them 

cohabited  with  ten  brothers  "  whose  souls  had  been  purified  with  penance." 
Mayne  (Hindu  Laic  and  Usage,  p.  64)  points  out  that  these  were  bad 
precedents,  being  cases  of  saints  who  were  above  ordinary  laws.  He  adds 
that  in  the  Eamayana  polyandry  is  mentioned  with  abhorrence,  and  sums 
up  in  favour  of  the  view  that  sexual  looseness  rather  than  recognized 
polyandry  is  indicated.  (Mayne,  p.  65,  4th  ed.) 

In  Sparta  a  secondary  husband  was  sometimes  tolerated  for  the  sake  of 

increasing  the  family — of  &v5pes  (fiovKovrai)  aSeA^ous  rois  iraiffl  irpoff\a/j.f}dveiv 

o*  TOV  juei/  yevovs  Kal  TTJS  Swa/uecos  KOLVcavovffi,  TWV  8e  xp'7jtl*TaJI/  °"/c  o-vrnroiovvrat, 
(Xenophon,  Hep.  Lac.,  i.  9,  quoted  in  Grote,  Part  II.,  chap.  vi.  p.  520.) 



138  MORALS  IN  EVOLUTION 

actually  found  in  a  leading  case.  Among  the  Central  Australian 
tribes  two  types  of  marriage  custom  have  been  distinguished  by 
Messrs.  Spencer  and  Gillen.  The  first  which  specially  concerns 
us  is  that  practised  among  the  Urabunna.  The  tribe  is  divided 

into  two  classes,  and  these  classes  are  exogamous — that  is  to 
say,  a  man  must  not  marry  within  his  class,  but  must  choose  his 
wife  from  the  other.  Secondly,  there  are  distinct  totems  within 
the  tribe,  and  these  are  similarly  exogamous.  Thirdly,  each  of 
the  two  classes  is  divided  into  four  groups,  and  in  choosing  a 
wife  a  man  is  restricted  to  one  of  these  groups.  How  the  group 
division  is  arrived  at  need  not  concern  us  for  the  present.  The 
point  is  merely  that  there  exists  for  any  given  group  of  men  a 
definite  group  of  women  with  whom  they  may  marry,  and  who 
are  called  their  Nupas.  So  far,  then,  our  result  is  that  there  are 
in  the  tribe  a  group  of  men  and  of  women  who  are  Nupa  to 

each  other — that  is,  potential  husbands  and  wives.  To  come  now 
to  the  actual  marriage,  a  man  will  have  one  or  more  of  his 
Nupas  assigned  to  him  as  his  wives.  He  will  also  have  others 

to  whom  he  is  Piriaungaru — that,  is  he  has  access  to  them  under 
certain  conditions.  Similarly  a  woman  may  be  Piriaungaru  to 

several  men,  and  lastly  a  man  may  lend  his  wife  to  any  of  her 
Nupas,  and  on  the  occasion  of  a  visit,  for  example,  is  expected 
as  a  matter  of  courtesy  and  good  feeling  to  do  so.  Thus  the 

husband  has  only,  so  to  say,  a  preferential  right  in  his  wife,  and 
the  wife  in  the  husband.  The  husband  will  have  a  secondary 
right  to  other  women  as  his  Piriaungaru,  while  his  wives  are  in 

turn  Piriaungaru  to  other  men.1 

1  In  the  Dieri  tribe  there  is  both  individual  and  group  marriage.  In 
the  latter  case  the  headman  allots  certain  men  and  women  (subject  to  the 
clan  or  totem  restriction)  to  one  another  as  Pirauru,  but  their  rights,  as  the 
different  husbands  and  wives  are  often  members  of  different  local  groups, 
are  exercised  mainly  when  the  groups  meet.  When  they  separate  the  right 
of  the  Noa  or  principal  husband  predominates.  (A.  W.  Howitt,  The  Organiz 
ation  of  Aiistralian  Tribes,  Transactions  of  Royal  Society  of  Victoria,  vol.  i., 
pt.  ii.,  pp.  124-7.) 

The  custom  of  the  Arunta  and  other  Central  Australian  tribes  is  still 
further  removed  from  a  true  group  marriage,  as  here  there  are  no 
Piriaungaru.  A  woman  is  restricted  to  one  man  unless  he  lends  her. 
What  suggests  group  marriage,  apart  from  the  nomenclature  of  relationships, 
is  (1)  that  the  name  for  wife  is  the  group  name  Unawa,  the  term  (corre 
sponding  to  Nupa)  applied  to  all  women  of  the  class  with  whom  the  man 
may  lawfully  marry  ;  (2)  that  wives  are  freely  lent  within  the  group  and 
enjoyed  promiscuously  at  festivals.  How  much  stress  is  to  be  laid  on  this 
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Now  as  it  stands  this  scheme  of  marriage  may  be  classified  as 

a  form  of  polyandry  combined  with  polygamy,  such  as  we  have 
already  met  with  among  the  Nairs,  only  complicated  by  the 
taboos  which  limit  the  intercourse  of  the  sexes  to  the  two 

is  not  easy  to  determine.  It  is  certain  that  the  class  restrictions  on  marriage 
are  held  much  more  vital  by  most  savages  (whatever  their  marriage 
customs)  than  the  marriage  tie  itself.  Among  the  Australians  Messrs. 

Spencer  and  Gillen  remark"  that  jealousy  is  little  developed,  adultery  is  at most  an  infringement  of  rights  of  property  (so  also  among  North  American 
Indians,  see  Wait/,,  iii.  p.  131),  wife  lending  is  habitual,  and  divorce  is  easy. 
Under  these  circumstances  the  very  use  of  the  term  marriage  can  only  be 
justified  by  the  difficulty  of  finding  any  other.  It  is  not  marriage  as  we 

'understand  the  relation,  and  the  tie,  whatever  we  call  it,  is  exceedingly  looso. On  the  other  hand,  the  taboos  which  mark  out  special  classes  for  each  other 
are  among  the  most  sacred  laws  of  the  tribe.  Generally  speaking,  these 
restrictions  are  of  a  negative  character — a  man  must  not  marry  within  his 
totem,  or  his  clan,  but  sometimes,  owing  to  the  multiplication  of  restrictions, 
particularly  in  the  form  of  classificatory  relationships  (of  which  the 
Australian  class  divisions  are  really  a  case),  the  result  is  to  confine  the 
intending  spouse  to  a  specific  group.  This  group  will  then  consist  of  his 
Nupa  or  Unawa.  and  so  it  is  easy  for  him  to  change  his  wife  within  the 
group  and  impossible  for  him  to  take  one  outside  it  ;  and  as  this  applies  to 
all  the  men  and  all  the  women  we  may  say  that  the  two  groups  are  more 
strictly  bound  together  than  any  individuals  within  it,  and  this  we  may,  if 
we  please,  term  group  marriage.  But  the  expression  is  undesirable  unless 
deliberately  intended  to  suggest  the  theory  of  an  earlier  form  in  which  men 
and  women  were  actually  united  by  groups. 

The  real  importance  of  these  isolated  and  partial  illustrations  of  group 
marriage  lies  in  their  association  with  the  classificatory  system  of  counting 
kinship.  In  name,  an  Australian  has  not  one  father,  but  a  group  of  fathers, 
i.  e.  all  the  potential  husbands  of  his  mother  ;  not  one  brother,  but  a  group 
of  brothers,  i.  e.  all  the  sons  of  his  potential  fathers,  and  so  on.  This 
system  of  naming  is  widely  spread  in  parts  of  the  world  where  there  is 
little  or  no  trace  of  group  marriage.  Those  who  uphold  group  marriage 
argue  (1)  that  this  method  of  reckoning  kinship  is  the  only  possible  method 
where  group  marriage  exists,  (2)  that  no  other  satisfactory  explanation  of 
its  origin  and  meaning  has  ever  been  put  forward,  (3)  that  we  can  under 
stand  its  existence  where  individual  marriage  now  prevails  if  we  suppose 
group  marriage  to  have  existed  previously.  If  this  is  granted  it  is 
tempting  to  argue  further  to  a  general  theory  of  the  origin  of  marriage, 
according  to  which  its  history  would  begin  (1)  with  the  temporary  mating 
of  a  man  and  woman.  This  would  be  restricted  (2)  by  a  taboo  on  all 
women  recognized  as  of  the  same  blood  or  of  the  same  totem— the  concep 
tion  of  unity  being  in  any  case  magical — as  the  man.  This  would  yield 
group  marriage  with  such  imperfect  individual  appropriation  as  we  find 
among  the  Urabunna,  and  then  would  develop  (3)  into  a  more  permanent 
appropriation  of  certain  women  to  a  man  or  men.  But  these  considerations 
lead  into  a  region  of  hypothesis  which  lies  outside  the  plan  of  the  present 
work,  the  object  of  which  is  to  analyze  and  compare  institutions  which  we 
find,  not  to  postulate  institutions  which  we  do  not  find. 

Cases  in  which  a  man  marries  his  wife's  sisters  or  possibly  certain  other 
relatives  along  \vith  her  are  partial  developments  of  polygamy  rather  than 
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groups  which  are  Nupa  to  each  other.  It  is  possible  to  explain 
the  system  as  the  relic  of  earlier  customs  where  the  two  Nupa 
groups  were  actually  married  to  each  other,  so  that  intercourse 
between  them  would  be  promiscuous.  This,  however,  is  an 
inference  as  to  the  probability  of  which  others  must  determine. 
What  we  actually  find  is  not  this  marriage  of  two  groups,  but 
exceedingly  loose  relations,  polygamous  and  polyandrous,  within 

|  the  groups  combined  with  strict  taboo  outside  them. 
Where  the  marital  relation  becomes  very  loose  we  approach 

promiscuity,  or  the  sheer  negation  of  marriage,  as  between  all 
who  are  not  separated  from  each  other  by  any  taboo.  If  such 
taboos  also  fail,  we  get  complete  promiscuity.  Does  this  exist  ? 

Dr.  Westermarck1  enumerates  some  thirty-one  cases  in  which 
it  has  been  alleged.  But  in  the  majority  of  these  it  is  also 
denied  by  other  authorities,  and  in  several  the  allegation  is 
known  to  be  false.  There  remain  a  number  of  cases  in  which 
the  marital  relation  is  so  loose  that  the  husband  sinks  into  the 

position  of  a  lover,  temporarily  visiting  the  woman's  house  and 
readily  dismissed  at  will.  Sheer  promiscuity  is  probably  to  be 
regarded  rather  as  the  extreme  of  looseness  in  the  sexual 
relation  than  as  a  positive  institution  supported  by  social 
sanctions.2 

group  marriages,  and  the  institution  of  the  Omaha,  quoted  by  Kohler  (Z.  f. 
V.  E.,  1897,  p.  320)  as  a  case  of  group  marriage,  where  a  man  marries  the 
aunt  and  sister  or  niece  of  his  wife,  while  on  his  death  the  widows  pass  to 
his  brothers,  is  a  combination  of  this  form  of  polygamy  with  the  levirate. 

1  Westermarck,  pp.  52-55. 
2  The  statement  of  Herodotus  about  the  Massagetae  (Bk.  i.  chap.  216)  and 

of  Cosmas  of  Prague  (eleventh  century  A.D.)  about  the  ancient  Bohemians 
are  reducible  to  this.     Cosmas  writes,  "  Connubia  erant  communia.     Naru 
more  pecudum  singulas  ad  noctes  novos  probant  hymenaeos,  et  surgente 
aurora  .  .^ .  ferrea  amoris  rumpunt  vincula."    (Kovalevsky,  Modern  Customs 
and  Ancient  Laws  of  Russia,  p.  10.)     Post  gives  as  instances  of  peoples 
among  whom  "  marriage  relations  are  almost  unrecognizable,"  tribes  of  Cali 
fornia  and  the  coast  of  Venezuela,  aborigines  of  Brazil  and  some  Peruvian 
tribes,  six  instances  in  Oceania,  three  in  India,  and  four  in  Africa.   (Etlvn. 
Jurisprudent,  i.  52.)      He  adds  further  instances,  making  seven  in  all  for 
Africa.     (Afrifc.     Jurisp.,  p.    301.)     Among  the  Wintuns  of  California, 
according  to  Powers,  a  man  generally  pays  nothing  for  his  wife,  but  merely 
"  takes  up  with  her."     If  (not  being  a  headman)  he  takes  a  second  wife, the  two  wives  fight  till  one  is  driven  out,  while  the  husband  looks  on  and 
abides  in  the  lodge  of  the   conqueror  or  follows   the  vanquished  as  he 
chooses.     (Tribes  of  California,   p.   238.)     Can    this  relation  be   called marriage  1 
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4.  The  looser  types  of  marriage    are  almost,  if  not  entirely, 

confined  to  savage  and  barbarous  races.     It  is  here  if  anywhere 

that   we    find    promiscuity   and   group    marriage.     It    is    here, 

certainly,  that  we  find  the  marital  relationship  so  loose  as  to 

approach  promiscuity  and  group  marriage.     It  is  here  also  that 

we  find  polyandry — a  custom  practised  by  no  people  with  any 

pretension  to  civilization  except  the  Thibetans  and  the  ancient 

"Spartans.   Polygamy,  on  the  other  hand,  while  also  very  common 
among  uncivilized  peoples,  may  be  said  to  dominate  the  middle 

civilizations,  and  monogamy  the  higher.      But  here  we  must 

guard   against   too   sweeping   statements.     Monogamy,   and   a 

strict  monogamy  too,  is  found  in  several  quite  savage  peoples, 

including  among  them  some  of  the  very  lowest.     The  Veddahs 

and  Andamanese  have  been   mentioned.     Elsewhere  it  occurs 

sporadically,  it   is   impossible  to  see  for  what  specific  reason, 

among    races   which    are    generally    polygamous.     Thus    poly 

gamy  and  easy  divorce  are  both  general l  throughout  Oceania, 
but  among  the  Dorians  of  New  Guinea  there  is  neither  poly 

gamy  nor  concubinage.      Among    the  Indian    hill  tribes  there 

are    several  instances.      Some    of  the    Naga  tribes  are  mono 

gamous,  some  polygamous.     The  Karens  have  only  one  wife  ; 

the    Santals    take    a    second  only   if   necessary  to  obtain    an 

heir;  but  in  all  these  cases  divorce  is  allowed.     The  Kukis  are 

polygamous,  but  the  people  called  the  Old  Kukis  keep  to  one 
i-»  i  1  "R  f"      7 

wife.  Monogamy  occurs  among  some  of  the  ruder  Malayan 

tribes.  Of  the  Central  Asian  peoples  the  Kara  Tangut  nomads 

are  mentioned  by  Ratzel  as  monogamous.  Monogamy  is  rare 

among  the  North  American  Indians,2  but  it  occurs  in  a  few 

tribes  of  South  America,3  Polygamy  is  the  general  rule  among 

the  Negro  and  Bantu  races,  but  instances  of  monogamy  are 

found  among  peoples  of  Northern  Africa  as  the  Touaregs  and 
the  Beni  Mzab. 

1  Kohler  states,  however,  that  among  Papuan  tribes  polygamy  is  some 

times  permitted  only  with  the  consent  of  the  first  wife.  (Kohler,  Z.  f.  V. 
Rwt.,  1900,  p.  349.) 

a  Instances  are  the  Yuroks  of  California,  and  the  Karoks— among 

whom  bigamy  is  not  tolerated  even  in  a  chief,  and,  what  is  still  rarer,  a  man 

may  own  as  many  women  for  slaves  as  he  can  purchase,  but  cohabitation 

with  more  than  one  brings  obloquy  (Powers,  p.  22)— and  the  Klamaths 
(ib.,  p.  405.)  For  other  cases  see  Westermarck,  p.  435. 

3  Schmidt,  Z.  f.  V.  E.,  1898,  p.  304,  enumerates  five  instances. 
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We  shall  understand  the  occurrence  of  such  exceptions  better, 
if  we  bear  in  mind  what  precisely  is  meant  both  by  monogamy 
and  by  polygamy  when  these  institutions  are  attributed  to  a 

!  rude  tribe.  Whether  monogamous  or  polygamous,  savage  tribes 
'  usually  tolerate  divorce  on  very  easy  terms,  especially  for  the 
;  husband.  But  the  division  between  a  form  of  monogamy  which 
easily  admits  a  change  of  wives  and  sheer  polygamy  is  no  very 
.deep  one.  On  the  other  side,  it  is  to  be  observed  that  though 
polygamy  in  one  form  or  another  is  ordinarily  permitted  in 
uncivilized  races,  it  must  not  be  supposed  to  be  the  rule  among 
many  peoples.  Generally  speaking,  the  numbers  of  the  sexes  aio 
approximately  equal.  There  are  exceptions  to  this  in  certain 
races  which  partly  account  for  the  abnormal  development  of 
polygamy  among  them,  but  where  the  relative  numbers  are 
normal  it  follows  as  a  matter  of  arithmetic  that  either  monogamy 
must  be  the  prevalent  practice,  or  a  great  number  of  men  must 

,,  go  without  wives.  In  point  of  fact,  poverty,  as  well  as  law  or 

'•'  custom,  fights  on  behalf  of  monogamy.  It  is  in  most  cases  only the  comparatively  rich  and  powerful  who  have  a  large  harem, 
and  this  is  one  reason  among  others  why  polygamy  is  less 
developed  in  the  lowest  races,  and  the  possession  of  many  wives 
comes  about  when  wealth  and  population  are  alike  growing. 
When  we  speak  of  polygamy  being  the  normal  custom  of  un 
civilized  races,  therefore,  we  mean  the  permission  of  polygamy, 
and  it  is  this  permission  that  exists  almost  everywhere  through 
out  the  savage  and  barbaric  world  and  among  the  lower  civiliza 
tions.  We  should,  then,  distinguish  between  an  ethical  monogamy, 
based  on  the  belief  that  it  is  wrong  to  have  more  than  one  wife, 
and  an  habitual  monogamy,  based  on  the  practical  difficulty  of 
obtaining  and  maintaining  more  than  one  wife.  Where,  owing 
to  general  poverty  and  the  equality  of  conditions — which  would 
bar  the  making  of  exceptions  in  favour  of  rich  men  or  chiefs — 
the  practice  of  monogamy  has  become  universal,  and  as  such  is 

of  long  standing,  it  would  harden  into  a  custom  (sustained  by 
whatever  sanctions  are  recognized)  without  implying  any 
very  great  advance  in  the  ethical  conception  of  marriage. 
And  this  may  account  for  some  of  the  cases  mentioned, 
and  in  particular  for  the  point  often  noted,  that  it  is  the 

ruder  tribe  which  is  monogamous,  while  the  growth  of  wealth 
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in  neighbouring  peoples  enables  richer  individuals  to  indulge 

in  a  harem.1  We  shall  not,  then,  be  far  wrong  in  concluding 

that  polygamy,  limited,  often  very  narrowly,  by  poverty 
and  the  relative  numbers  of  the  sexes,  is  the  prevalent 

typo  of  marriage  in  uncivilized  society.2  Of  the  development 
in  the  civilized  world  we  shall  speak  more  in  detail  later  on. 

Polyandry,  on  the  other  hand,  is  by  comparison  an  exceptional 

practice,  the  principal  causes  of  which  are  most  probably  poverty 
and  a  deficiency  in  the  number  of  women.  On  the  evidence 
before  us  it  is  hardly  to  be  described  as  an  institution  belonging 

to  one  of  the  great  types  of  social  organization. 

5.  II.  Impediments  to  Marriage. 

A  quite  distinct  classification  of  marriage  systems  could  be 
made  on  the  basis  of  the  prohibitions  which  almost  everywhere 
restrict,  in  greater  or  less  decree,  the  choice  of  a  husband  or O  O 

wife.  These  prohibitions  exhibit  a  rich  variety  of  differences, 

and  their  meaning  and  origin  are  extremely  obscure.  We  have 

already  noted  that  they  fall  into  two  great  divisions.  On  the 
one  hand,  there  are  restrictions  forbidding  marriage  within  a 

certain  group — laws  of  exogamy ;  on  the  other,  and  quite 

possibly  among  the  same  people,  there  are  rules  forbidding 

it  outside  a  certain  group — laws  of  endogamy.  Both  kinds 
of  restriction  appear  in  a  great  variety  of  forms.  Thus 

endogamy  may  take  the  form  of  prohibition  to  marry  outside 

1  Travellers  and  ethnologists  sometimes  describe  people  as  monogamous 
who  in  fact  are  so  only  by  prevailing  habit.  The  Iroquois,  for  instance,always 
figure  among  monogamous  peoples,  ami  no  doubt  that  form  of  marriage  pre 
vailed  with  them  and  became  the  strict  rule.     Thus  Morgan  (Leaf/we  of  the 

Iroquois,  p.  324)  states  that  polygamy  was  forbidden  and  never  became  a 

practice,  but  from  Coldan's  account  given  in  Schoolcraft's  work,  i.  221,  it 
appears  that  it  existed,  though  rarely  practised,  in  his  time.     Repeatedly  we 
hear  that  the  mass  of  the  people  are  monogamous,  but  that  the  chiefs  or  the 
wealthier  tribesmen  have  several  wives  or  concubines.     This  was  the  case 
with  the  ancient  Germans.     Polygamy  was  rare  in  practice,  but  was  legal. 

2  Dr.  Westermarck  (p.  435)  enumerates  in  all  between  forty  and  fifty  cases 
of  savage  and  barbarian  tribes  which  are  monogamous.      Many  of  these  are 
single  tribes,  which  are  exceptions  to  the  general  rule  among  their  kindred 
and  compatriots.     It  seems  to  be  only  among  the  Hill  Tribes  of  India  and 
the  Malay  region,  which  are  rich  in  varieties  of  marriage  customs,  that  any 
number  of  monogamous  tribes  are  found.     Post  (Eth.  Juris.,  i.  58,  59),  after 
pointing  out  that  innumerable  peoples  live  in  practical  monogamy,  adds, 
"  Eine  wirkliche   Zwangsmonogamie  ist    eine   verhaltnissmassig    seltene 
Erscheinung." 
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the  clan,  as  in  old  days  among  the  gypsies,1  or  the  caste  as  in 
India,  or  even  the  family.  In  the  ancient  world  foreigners 
could  rarely  intermarry  unless  their  respective  states  had  the  jus 
connubii,  and  there  were  generally  barriers  on  the  intermarriage 
of  slave  or  serf  with  free  men  or  women,  and  a  social,  if  not  a 
legal,  bar  on  the  marriage  of  noble  and  commoner.  In  the 
modern  world  legal  barriers  have  for  the  most  part  disappeared, 

,''  and,  socially  speaking,  equality  in  education  alone  is  exacted.2 Far  more  various  and  difficult  to  understand  are  the  rules  of 

exogamy.  Marriage  may  be  forbidden  within  the  totem,  as 
among  many  North  American  Indians  and  some  Australian 

tribes ;  within  the  clan,  as  among  the  Nagas  3  and  Somali,4  etc. ; 
within  the  village,  as  among  the  Battas5;  or  the  tribe,  as  in 
Rotuma.6  It  may  also  be  prohibited  within  the  kindred,  and 
here  again  great  differences  appear.  All  the  kindred,  so  far  as 
relationship  is  traceable,  may  be  prohibited,  as  among  the 

Andamanese  and  the  Yoruba.7  Or  the  prohibition  may  be 
applied  to  all  the  kin  on  that  side  to  which  the  greater  im 
portance  ,is  attached,  as  in  the  Brahmanic  and  Chinese  pro 

hibitions.8  Where  relationships  are  of  the  "  classificatory  "  type 
e.  g.  where  the  mother  and  all  her  sisters  are  addressed  by  the 
same  name,  while  the  daughters  of  all  that  group  of  women 
again  have  one  form  of  address  in  common,  the  prohibition  of 

1  Post,  Grundriss,  i.  33.    See  ib.  for  several  instances  in  which  it  is  the 
duty  of  relations  to  marry.     I  am  not  clear  that  it  is  distinctly  forbidden 
to  marry  another  than  a  relation. 

2  There  are  exceptions,  such  as  the  prohibition  of  marriage  with  negroes 
in   twenty-two  of  the  United  States,  with   Indians  in  four  states,  with 
Mongolians  four  states.      (Parly.  Papers,  Miscell.,  No.   2,  1894,  p.  155.) 
Otherwise  the  intermarrying  of  royal  families  is  the  principal  exception.  In 
the  German  code  the  marriage  of  a  high  noble  with  a  commoner  involves 
certain  disabilities.     (Westermarck,  373.) 

3  Godden,  J.  A.  I.,  xxvi.  173.  4  Post,  A.  J.,  i.  383. 
5  Waitz,  v.  i.  186. 
6  Gardiner,  J.  A.  I.,  xxvii.  478.     There  appear  to  be  sporadic  cases  of 

prohibition  within  the  same  caste,  or  the  same  religious  division.     See  Post, 
Grundriss,  i.  41. 

7  Man,  J.  A.  I.,  xii.  126.     Ellis,  Yoruba- speaking  Peoples,  p.  176.      The 
Andamanese  recognize  adoption  and  affinity  as  bars,  but,  through  want  of 
records,  fail  to  trace  kinship  beyond  the  third  generation.     (Man,  J.  A.  L, 
xii.  127.) 

8  See  Chapter  ii.  p.  56.     If  the  clan  is  based  on  father-right,  it  will  be 
seen  that   the  prohibition  to  marry  an   agnate   is,   at   least  in    theory, 
equivalent  to  prohibition  of  marriage  within  the  clan.     Identity  of  name, 
again,  is  taken  as  equivalent  to  common  membership  of  a  putative  clan. 
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marriage  may  extend  to  all  members  of  the  group,  and  society 
will  divide  itself  into  classes  within  which  a  man  may  marry, 
and  classes  within  which  the  women  are  strictly  taboo  to  him. 

This  class  division  of  society  runs  through  the  Australian  peoples.1 
Again,  kinship  may  be  reckoned  by  degrees,  as  among  ourselves, 
and  exogamy  may  be  enjoined  for  certain  degrees  only,  while 
beyond  them  marriage  is  permitted.     In  point  of  fact,  under 
one  rule  or  another,  prohibition  of  marriage  within  the  first  and 
second  degrees  (parent  and  child,  or  brother  and  sister)  is  almost 

universal,  if  we  take  account  only  of  the  basis  of  relationship 
recognized  by  any  given  people.    Thus,  if  the  totem  is  exogamous, 

and  passes  by  mother-right,  all  kindred  through  the  mother  will 
be  excluded  from  marriage,  but  brother  and  sister  by  the  same 
father  will  be  no  relations,  and  may  intermarry.     Indeed,  if  the 
principle  is  carried  to  its  logical  conclusion,  the  same  will  be 
true  of  father  and  daughter.     On  the  other  hand,  the  totemic 

prohibition  may  be  eked  out  by  a  custom  forbidding  or  dis 
couraging  the   marriage   of  near  relations  as  such.     Thus,  in 
New  Britain  we  are  told  that  though  legally  a  man  may  marry 

his  brother's  daughter,  since  she  is  not  of  his  totem,  yet  in  point 
of  fact  such  unions  excite  great  repugnance.2     Apart  from  cases 
in  which  kinship  is  only  reckoned  on  one  side,  so  that  inter 

marriage  is  allowed  within  the  half-blood,  the   permission   of 
incest  within   the   nearest  degree  appears  very  rare.     Indeed, 
with  this  reservation  we  may  say  that  the  nearer  the  relation 
ship  (counting  that  of  the  son  to  his  mother  as  closer  than  that 

of  daughter  to  father),  the  rarer  is  the  failure  to  prohibit.3    Such 
failure  probably  occurs  most  often  in  consequence  of  a  strongly 
endogamous  tendency,  in  the  form  of  a  desire  to  maintain  purity 
of  blood.     Hence  we  find  cases  of  in-and-in   breeding  among 

1  Among  53  peoples  examined  by  Tylor,  who  count  relationship  on  the classificatory  system,  33  are  at  present  exogamous.     (J.  A.  I.,  xviii.  264 ) 
2  Danks,  J.  A.  I.,  xviii.  283. 
3  The  marriage  of  father  and  daughter,  as  well  as  that  of  brother  and 

sister,  is  said  to  be  allowed  among  the  Aleuts.     (Reclus,  65.)    According  to 
Post,  A.  J.,  i.  382,  there  is  no  case  in  which  incest  with  a  mother  is  allowed 
in  Africa,  but  among  the  Wanyoro,  sister  and  even  daughter  marriage occur.     Incest  between  parents  and  children  is  also  found  in  some  South 
American   tribes.      (Starcke,   The   Primitive   Family,  224.     Cf.    Schmidt, 
Z.  f.  V.  E.,  1898,  p.  304.)     Among  some  of  the  Veddahs  the  younger  sister 
is     the     regular      wife.       (Sarasin,     Enjebnisse     naturivissenschaftUcher 
Forschungen  auf  Ceylon,  iii.   465,   quoting   Bailey.) 

VOL.   I. 
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royal  families,  e.  g.  in  ancient  Persia  and  Egypt,  and  among 

high  castes  as  the  Ulitaos  of  Micronesia.1  But  the  prohibitions 
may  be  carried  far  beyond  the  first  and  second  degrees.  The 
Koman  Church  still  forbids  marriage  to  third  cousins,  and  the 
attempt  was  made  to  carry  it  much  further.  Again,  relationship 
may  or  may  not  be  constituted  by  marriage.  In  many  cases  a 

son  inherits  his  father's  wives,  with  the  exception  of  his  own 
mother,  along  with  the  rest  of  the  family  property.  We  find 
the  Jewish  legislators,  and,  later,  Mohammed,  setting  themselves 
against  this  practice.  On  the  other  side,  rules  of  affinity  may 
be  construed  as  severely  as  those  of  blood  relationship.  On  this 
method  an  immense  extension  of  the  forbidden  degrees  was 

effected  by  the  mediasval  church,2  which  was  still  further 
widened  by  the  creation  of  a  spiritual  affinity  between  god 
parents  of  the  same  child.  The  effect  of  this  complex  mass  of 
prohibitions  was  such  that  hardly  any  marriage  was  clearly 
valid,  while  dispensations  were  and  still  are  attainable  allowing 
unions  even  between  uncle  and  niece.  Protestantism  swept 

away  this  mass  of  prohibitions,  and  for  the  most  part  allowed 
marriage  of  first  cousins,  and  confined  the  restrictions  of  affinity 

to  the  direct  line.3 
Of  these  very  various  rules  it  seems  possible  to  say  three 

things  generally.  The  first  is  that  they  tend  to  bar  marriage 
between  people  who  are  bound  together  by  some  other  import 
ant  relation.  Thus  the  totem  or  the  clan,  which  is  exogamous,  is 
also  as  a  rule  bound  in  a  kind  of  brotherhood  to  mutual  assistance. 

Secondly,  the  particular  relation  which  is  the  commonest  bar 
is  that  based  on  blood  kinship.  Thirdly,  the  violation  of  the 

rules  of  exogamy,  whatever  they  are,  is  generally  regarded  with 
peculiar  horror.  It  is  often  an  object  of  public  vengeance  when 
no  other  crimes,  except  perhaps  that  of  witchcraft,  have  been 

1  Sister  marriage  was  common  in  ancient  Egypt.       (W.  Max  Mliller, 
Liebespoesie  der  alien  ̂ Egypten,  pp.  7-8,  and  Waitz,  v.  ii.  111.)     For  other 
instances  see  Westermarck,  290. 

2  See  Huth,  Marriage  of  Near  Kin,  117.    Huth  (op.  cit.,  120)  instances 
the  repudiation  of  Ingeburga  of  Denmark  by  Philip  Augustus,  on  the  ground 
that  she  belonged  to  a  family  which  had  previously  intermarried  with  the 
family  of  Philip's  first  wife.     It  is  fair  to  say  that  in  this  instance  the  Pope 
procured  Ingeburga's  restoration. 

3  The  English  prohibition  of  marriage  with  the  wife  s  sister  is  the  most 
conspicuous  exception. 
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raised  to  that  dignity,  and  in  the  civilized  world  the  intensity  of 
feeling  which  it  excites  in  no  way  diminishes. 

G.  Notwithstanding  the  great  variation  in  the  forms  which  it 
takes,  the  exogamic  impulse  seems  to  perform  certain  functions 

which  are  fairly  constant.  Thus  (1)  it  checks  in-and-in  breed 
ing,  both  intermarriage  with  near  kin,  and  often  in  the  lower 
races  marriage  within  the  narrow  limits  of  the  clan  or  village, 
which  in  their  isolation  would  otherwise  become  entirely  filled 
with  people  related  to  one  another  by  a  network  of  cousinship. 

What  precisely  are  the  physical  disadvantages  of  in-and-in 
breeding  or  the  advantages  of  crossing  are,  however,  harder  to 
say  than  is  popularly  supposed,  and  it  is  probable  that  this  bio 
logical  side  of  the  matter  is  the  least  important  of  the  functions 

served  by  exogamy.1  But  (2),  as  indicated  above  (Chap.  II.), 
it  has  the  important  sociological  function  of  binding  distinct 
groups  together.  (3)  A  third  function  of  more  importance  in 
the  civilized  world  is  of  a  distinctively  ethical  character.  For 
us  the  prohibition  of  incest  is  the  only  form  of  exogamy  which 
persists,  and  incest  is  a  crime  which  affects  us  with  a  horror,  of 

the  kind  we  call  instinctive,  and  which  is  certainly  not  weaker 

in  civilized  than  in' barbarous  humanity.  What  is  the  meaning 
of  this  horror  ?  It  is  too  real  and  deeply  rooted  to  be  explained 
as  a  survival.  It  is  not  based  on  tradition  and  convention,  for  it 

is  not  felt  in  relation  to  many  crimes  which  the  laws  forbid. 
Thus,  among  peoples  who  accept  the  law  of  the  Roman  Church 
the  marriage  of  cousins  is  forbidden,  but  frequently  occurs.  In 
our  own  country  men  may  approve  or  condemn  marriage  with  a 

deceased  wife's  sister,  but  any  one  who  should  put  it  on  a  par 
with  incest  with  a  blood-sister  would  be  a  very  abnormally  con 
stituted  person.  Is  the  horror,  then,  of  incest  instinctive  ?  The 
usual  objections  to  this  view  are  based  on  a  misunderstanding  of 
instinct.  It  is  said  that  the  horror  is  not  universal,  and  that 

the  objects  to  which  it  is  directed  differ  widely  in  different 
peoples.  But  many  instincts  in  the  animal  kingdom  fail  in 
universality  and  are  modifiable  in  their  application.  And,  as 
we  have  seen,  what  is  instinctive  or  hereditary  in  human  nature 

1  See  the  evidence,  especially  that  of  Mr.  G.  H.  Darwin,  collected  in 
Huth's  Marriage  of  Near  Kin,  chap.  viii. 
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becomes  more  and  more  a  feature  of  character,  a  tendency  or 
disposition  to  feel  or  act  which  obtains  its  actual  direction  from 
experience,  and  especially  from  education  and  social  tradition. 
Hence,  to  say  that  the  horror  of  incest  is  instinctive  is  merely 
to  say  that  there  is  in  it  something  rooted  in  the  character  which 
the  average  man  inherits,  but  it  still  remains  to  determine  what 
that  something  is  and  to  understand  how  it  can  be  developed  in 
such  a  variety  of  ways.  Analysis  of  the  feeling  itself  seems  to 

justify  the  view  of  Lotze  that  it  is  the  mind's  protest  against  the 
blending  of  two  distinct  attitudes  towards  the  same  person. 
Sexual  love  and  parental  love  have  an  element  in  common,  or 
we  should  not  use  the  term  love  of  them  both,  but  in  other  re 

spects  they  are  as  incompatible  as  oil  and  vinegar.  Even  love 
and  hate  have  something  in  common,  an  intense  magnetized 
interest  in  the  personality  of  another.  But  love  and  hate  cannot 
fuse.  The  one  is  the  enemy  of  the  other,  and  so  is  it  also  with 
the  two  fundamentally  opposed  forms  of  attachment.  That  this 
is  so  is  a  truth  about  human  relationships  based  on  human 
nature,  and  in  that  sense  the  outcome  of  an  instinct.  But  like 

other  truths  of  the  same  kind  it  is  not  to  be  explained  by  calling 
it  an  instinct,  but  by  analyzing  its  nature  and  explaining  its 
function.  That  function  has  been,  in  earlier  stages,  to  draw 
families  together  into  society,  and  at  all  stages  to  keep  distinct, 
and  therefore  in  healthy  development,  the  deepest  affections  of 
mankind.  The  earlier  function  being  now  superfluous,  laws  of 
exogamy  tend  to  confine  themselves  to  restraint  on  the  marriage 
of  that  near  kindred  between  whom  strong  relations  and  affec 

tions — incompatible  with  sex  feeling — arise.  This  account 
enables  us  to  understand  in  a  general  way  the  fluctuations  in 
the  rules  of  exogamy  and  their  gradual  reduction  in  the  civilized 
world  to  the  familiar  prohibitions.  In  the  first  place,  the  feel 
ing  against  the  marriage  of  kindred  will  only  extend  to  the 

kindred  recognized.  Hence,  where  mother-right  holds  we  shall 
find  inadequate  provisions  against  marriage  with  the  paternal 
kin.  The  relation  of  the  child  to  its  mother  is  the  first  strongly 
realized,  and  remains  the  most  sacred  of  all  human  relations, 
and  cases  where  the  breach  of  that  relation  is  tolerated  are  the 

rarest  of  all.  We  may  take  this  relation  as  the  starting  point 
of  the  prohibitions,  and  then  bear  in  mind  that  it  is  all  in 




