A Research Study of the National Committee to Free the Cuban Five

Miami reporters on the U.S.
government payroll and their role
in helping convict the Cuban Five

Gerardo Hernandez was scapegoated and falsely convicted
by the extreme prejudice created by U.S. government-paid
Miami reporters, over the Feb. 24, 1996
shoot-down of Brothers to the Rescue planes

”The Court finds, however, that not even the most emphatic

instruction or the most searching voir dire question can shield
the jurors from banner headlines or ex parte statements and

conduct by witnesses or counsel that would undoubtedly receive

extensive coverage. »”

Judge Joan Lenard
from Order and Memorandum of Law, Cuban Five trial
February 16, 2001

“” The Government’s successful secret subversion of the

Miami print, radio, and television media to pursue a conviction ...

is unprecedented. There should now be an immediate dismissal

of the indictment. »”

Attorney Martin Garbus
from Affidavit in Support of the Motion to Set Aside
the Conviction of Gerardo Hernandez, August 31, 2012
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INTRODUCTION

Three of the Cuban Five political prisoners remain in United States prisons. Antonio Guerrero’s
date for release is September 18, 2017, Ramdn Labafiino’s sentence ends more than ten years
from now, October 30, 2024, unless political or legal means free them earlier.

But Gerardo Hernandez, in Victorville maximum-security federal prison on the high desert
plateau 90 miles northeast of Los Angeles, has a double-life prison sentence. In U.S. federal
prison there is no parole for life imprisonment; a life term is the rest of one’s natural life.

This outrageous and unjust sentence must not stand. The Cuban people and a worldwide and
United States movement are determined to fight until Hernandez’'s imprisonment is lifted and
the three remaining Cuban Five heroes return home as soon as possible.

On the legal front, the Habeas Corpus appeal for Gerardo Hernandez is based on two essential
premises:

1. He had no role in the Cuban government shoot-down of the Brothers to the Rescue
planes of Feb. 24, 1996, for which he was falsely convicted of “murder conspiracy.”
Hernandez’s affidavit of March 21, 2011 fully explains his innocence on the charge in
detail and refutes the government’s false accusations made during trial.
(http://www.freethefive.org/legalFront/GerardoAffidavit31611.pdf)

Hernandez’s Habeas Corpus appeal of October 12, 2010 and 2011 Affidavit explain in
detail that Ineffective Counsel in his trial warrants the granting of a new trial.
(http://www.freethefive.org/legalFront/GerardoHabeasAppeal101210.pdf)

2. New information five years after the Five’s 2001 convictions exposed for the first time
the existence of Miami reporters on the U.S. government payroll, secretly working for
official propaganda stations Radio and TV Marti in Miami.

Now, years of research and legal challenges by the National Committee to Free the
Cuban Five, the Partnership for Civil Justice Fund and Liberation newspaper have
exposed a deeper operation of dozens of Miami journalists receiving millions of dollars
in government monies, many of whom worked to help convict the Cuban Five with
prejudicial and deliberately-tailored coverage to help in the Government’s prosecution.

Appeals counsel have incorporated this extensive new evidence in their Habeas filings
for the Cuban Five, arguing that the existence of Government-paid reporters hopelessly
corrupted the Five’s constitutional right to Due Process and thus mandates an
immediate reversal of all their convictions.

This document will focus on the issue of the government-employed Miami reporters, and the
media hysteria they created and sustained from the time of the 1996 BTTR shoot-down through
the prosecution of Gerardo Hernandez and the Cuban Five.

The defense counsel for the Five have provided abundant evidence and law on the journalists’
issue, to require an immediate vacating of the Cuban Five’s convictions.
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But as everyone who supports the Cuban Five knows, this is a political case involving the U.S.
government’s longstanding policy of hostility towards Cuba and powerful right-wing anti-Cuba
forces in Miami that weigh heavily on Miami society. Many of those exile forces receive
government funds, including the media.

Only in Miami could a jury convict Gerardo Hernandez for murder conspiracy despite the
Government’s own protestations that it could not convict due to “insurmountable hurdles for
the United States” and the lack of evidence required to convict.*

Yet the jury, drawn from the community in the poisoned atmosphere of Miami, convicted him.

We believe every avenue must be utilized to the fullest to win freedom for Gerardo Herndndez
and the other members of the Cuban Five, from popular action that informs and mobilizes
public opinion, to the fight in the legal arena.

During prosecutor Caroline Heck-Miller’s comments to the Court in Antonio Guerrero’s
re-sentencing of October 13, 2009, she acknowledged the Government’s concerns regarding
the international perception of U.S. justice in the case of the Five.

This is a case ... that has generated a lot of contentiousness between the Government
and the defense that continues to generate a lot of contentiousness and noise
worldwide. The Government considers that it is a service to the public and to the people
of the United States for the world to know that the Government and the defense are in
agreement as to what is an appropriate sentence on resentencing. We believe that it
quiets the waters of contentiousness that swirl about this case ...”*

As the attorneys in Court wage the legal battle, the people’s movement that has arisen around
the world can contribute greatly in exposing the Government misconduct to broader audiences.
Public denunciation of this monumental injustice can play a significant role in the freedom
struggle for Gerardo Herndndez, Ramdn Labafiino and Antonio Guerrero.

/7
L X4

1 Government’s Emergency Petition for Writ of Prohibition to the 11t Circuit Court of Appeals, May 25, 2001,
p. 21. Available at: http://www.freethefive.org/legalFront/WritOfProhibition2001.pdf. As the trial was
reaching the jury deliberation phase, the Court’s instructions to the jury required the government to prove
that Gerardo Hernandez conspired with the Cuban government to deliberately shoot down the BTTR planes
and “murder” the pilots in international waters outside Cuba’s jurisdiction. First, Gerardo Hernandez was not
involved in Cuba’s decision to act decisively against a plane invasion. Second, the Government admitted as an
“insurmountable obstacle” that it had no evidence to prove such a hypothetical conspiracy to deliberately
shoot down the planes in international waters versus Cuban waters. But the Government was determined to
convict Hernandez. The trial was suspended and the government appealed to the 11t Circuit Court (the writ
of prohibition) to order the District Court to change its instructions to the jury and require a lower threshold
of evidence for conviction. The Government lost its appeal. Yet, despite the government’s lack of evidence,
the jury still convicted. Cuban Five atorney Richard Klugh: “The government conceded that it could not
prove that Gerardo Hernandez knew of a plan to do anything regarding the airplanes that would in any way
violate United States laws.”

2 http:/ /www.freethefive.org/legalFront/LFTonyResentenceTranscript101309.htm
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TIMELINE OF RESEARCH

September 8, 2006 The Miami Herald publishes article by Oscar Corral,? revealing for the first time the
names of 10 Miami reporters who have been receiving U.S. government monies to work for Radio and
TV Marti. Three El Nuevo Herald reporters, Pablo Alfonso, Wilfredo Cancio Isla and Olga Connor, are
fired. Corral receives death threats, goes into hiding for weeks with his family. After a boycott of The
Miami Herald by Cuban right-wing extremists, Alfonso and Cancio Isla are re-hired.

January 23, 2009 The National Committee to Free the Cuban Five files its first Freedom of Information
Act request (FOIA) to the Broadcasting Board of Governors (BBG), agency overseeing Radio and TV
Marti, for the names of U.S. reporters working for Radio/TV Marti.

March 11, 2009 Of 33 names submitted, 17 return positive, including the original 10 listed in Corral’s
article. Lists of their names, payments from 2001 to 2009, are revealed.” The National Committee
requests the contracts of employment for the reporters. The BBG refuses to release more documents
until the National Committee pays a substantial sum for continued search and duplication of documents.

March = June 2009 The Partnership for Civil Justice Fund (PCJF) files several appeals to the BBG for a fee
waiver. It is denied June 3, 2009; the BBG says a “conservative” estimate of $31,192.80 will be needed
from the National Committee for further processing of the FOIA request. The PCJF files a lawsuit on
behalf of the National Committee in federal district court in Washington DC.

June 2010 Habeas Corpus proceedings begin for Gerardo Hernandez. In addition to his Ineffective
Counsel claim, the new evidence of the U.S. government employment of Miami reporters and violation
of Hernandez’s Due Process rights are presented for the first time.

October 2010 The PCJF files a FOIA on behalf of Liberation newspaper, requesting the contracts
previously sought by the National Committee.

August 2011 More than 2,200 pages of contracts between the Government and the Miami reporters are
released to Liberation, providing valuable information as to the nature and scope of the employment.

August 2011 The Habeas Corpus appeals are filed for Antonio Guerrero, Ramén Labafino and Fernando
Gonzalez. The central argument of their appeals — and evidence — is the government-paid journalists.

June — August 2012 Attorney Martin Garbus submits significant legal briefs, memoranda and affidavits
to the Miami federal court in the appeals for Gerardo Hernandez.

June 2013 The PCIJF files a lawsuit on behalf of Liberation against the U.S. State Department for refusing
to release documents it requested of payments to journalists, contracts and relevant materials for the
dates 1998-2002.

September 2013 The Court orders the State Department to expeditiously produce the documents in its
possession for Liberation’s FOIA request.

October 2013 Attorney Bill Norris representing Ramdn Labafiino files a “Supplemental Memorandum
Addressing the Threat of Government-Paid Journalists to the Integrity of the Jury Process,” based on
Judge Joan Lenard’s February 2001 opinions and orders enforcing the Gag order during the Five’s trial.

November 2013 As part of continuing research, the National Committee to Free the Cuban Five files a
new FOIA to the BBG, for the program recordings of Radio/TV Marti, from 1998 to 2002, and 1996
around the time of the BTTR plane shoot-down. The BBG designates the National Committee as a media
entity; research and duplication fees are waived for future FOIA searches.

\/
L X4

3 http://www.freethefive.org/legalFront/FOIA/Paid_]Journalist_Coverage/CorralMH090806EN.pdf
4 All the research documents, including contracts, articles and other coverage by the reporters, as well as the
legal appeals documents, are available on Freethefive.org and Reportersforhire.org
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The Miami reporters,
their backgrounds and
motivation to help convict

the Cuban Five

(a selection)
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PABLO ALFONSO

Pablo Alfonso went far beyond news reporting to create fear and trepidation in the Miami
community about Cuba. He received one of the largest amounts of U.S. government pay during
the Five’s prosecution, $58,600, and $252,325.00 between November 1999 and January 2009.

He wrote extensively for El Nuevo Herald on the Brothers to the Rescue plane shoot-down,
keeping a steady drumbeat of anti-Cuba hysteria, which intensified after the Cuban Five were
arrested on Sept. 12, 1998. He exploited the shoot-down throughout the time of the Five’s
detention, conveying the message that Fidel Castro and Cuba were guilty of murder and
therefore, everyone else associated with him, too.

On Sept. 20, 1998, only eight days after the Cuban Five were arrested, Alfonso published an
article in El Nuevo Herald, “Spies: Old advice from Khrushchev,” in which he wrote that Soviet
leader Nikita Khrushchev had suggested for Cuban leader Fidel Castro to send agents to
infiltrate the United States.

In a tailor-made accusation that would later bolster the trumped-up charge against Gerardo
Hernandez, as well as portraying all five defendants as a danger to the Cuban-American exile
community in Miami, Alfonso refers to alleged advice from Soviet premier Nikita Khrushchev:

Pablo Alfonso:

Amongst much of the advice Castro received from Khrushchey, it included having spies
infiltrate exiled organizations in the south of Florida and the military apparatus of the
United States.

The charge made this week by the FBI before a Miami Federal Court against 10 of
Castro’s alleged spies, clearly shows that his Caribbean disciple didn’t dismiss
Khrushchev's old advice. ... Khrushchev told Castro that Havana “should make every
effort to penetrate exiled groups to crush their plans before they progress sufficiently”.

“There are times when security services should physically eliminate
counterrevolutionary leaders in exile.””

Alfonso was prolific, along with other Miami reporters, in characterizing Fidel Castro as a
danger and threat to the security of the United State, and by association, the Cuban Five.

In the September 16, 1998 article entitled “Possible Alliance with Terrorism,” only four days
after the Five’s arrest, Alfonso interviews “military expert” Cuban exiles, who claim that the U.S.
government’s arrest of the Cuban Five defendants may be prompted by its need to stop Cuba’s
alliance with states that the U.S. has declared terrorist:

The surprising offensive against an alleged network of Cuban spies in Miami, may be an

5 http://www.freethefive.org/legalFront/FOIA/Pablo_Alfonso/AlfonsoENH092098EN.pdf
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action aimed at preventing a possible collaboration between the Cuban government and
countries involved in terrorist actions against the United States, according to military
and intelligence experts who expressed this to El Nuevo Herald.

[Cuban defector] Orestes Lorenzo said that he isn’t surprised Fidel Castro’s regime is
“lending or selling its intelligence services” to Islamic terrorist groups or powerful
nations that are interested in carrying out terrorist acts on US territory.

According to Erneido Oliva the director of the Cuban American Military Council, which is
based in Washington, it’s no surprise that Castro maintains links with groups and
nations that practice terrorism.

“For me, there is no doubt that Fidel and Raul Castro represent a threat to the national
security of the United States, which could include any type of action of this nature,”
affirmed Oliva, a retired General of the United States army.

The decision to break into the network was taken by “the administration because they
believed that an action was near or for the prevention of their expansion,” added Oliva.°

This type of speculative unsubstantiated and false reporting by Alfonso went beyond the norms
of journalism to create a highly charged atmosphere against men associated with defending
Cuba.

Alfonso and other Miami U.S.-paid reporters continually accused Fidel Castro of nefarious
crimes or motives and linked him with the Cuban Five defendants.

The message was: “If you exonerate the Five, you exonerate the dictator Fidel Castro.”

This was the drumbeat accusation used by EVERY one of the reporters working for the
government.

Without any substantiation whatsoever, the Cuban Five were continuously accused by the
government reporters of terrorism, threats to national security, despite the fact that the Five
were actually monitoring the movements of the Cuban terrorist organizations in Miami, to
thwart their attacks, something the Government was fully aware of.

The records of Pablo Alfonso’s payments only begin with November 1999, because the U.S.
State Department, which has possession of the United States Information Agency (USIA)
records before 1999, will not release payment records of the reporters before then.” It is not

6 http://www.freethefive.org/legalFront/FOIA/Pablo_Alfonso/AlfonsoENH091698EN.pdf

7 The Partnership for Civil Justice Fund (PCJF) filed a lawsuit against the U.S. State Department. In September
2013 a federal court ordered the State Department to expeditiously produce Radio/TV Marti documents
requested by Liberation newspaper, for dates 1998 to 2002. The government has not produced them to date.
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yet possible to ascertain whether Alfonso received pay before that date. His coverage extended
well into the trial period. Our investigations continue.

The trial judge issued a gag order in October 1998, barring the parties from making statements
to the media that would prejudice the trial.

On November 27, 2000, the day jury selection began, Judge Joan Lenard issued instructions to
extend the October 1998 gag order issued after the Cuban Five’s arrest:

I am going to extend the sequestration order that not only must witnesses not talk to
each other, they must not talk to the media and | suspect all of the attorneys will
instruct their witnesses they are not to talk to each other or the media.?

José Basulto, head of the Brothers to the Rescue organization, was one trial withess whom the
media was barred from quoting or speaking with. He and the media secretly employed by the
government violated the order time after time.

In aJanuary 14, 2001 article titled “The case of the Brothers to be taken to the Bush
administration”, Alfonso quotes José Basulto, head of Brothers to the Rescue and a trial
witness, about the shoot-down and a petition that Basulto was circulating calling for Fidel
Castro’s prosecution by the U.S. government for the shoot-down.

“The Brothers to the Rescue have hard evidence that was gathered in the last five years,
which clearly identifies those responsible for the downing, and those who had prior
knowledge of the attack, as well as those involved in the politically motivated cover-up
of this atrocity,” said Basulto.

... Next February 24th marks the fifth anniversary of the downing of the planes, and the
death of the four crewmembers. Apparently there are still some chapters yet to be
known about that murder, executed in cold blood by Cuban fighter pilots.’

On September 8, 2006, five years after the Cuban Five were wrongly convicted, The Miami
Herald published an Oscar Corral article exposing Alfonso and nine other Miami reporters as
employed by the Government via Radio and TV Marti. Alfonso was immediately fired.

However, a right-wing boycott of The Miami Herald and cancellation of more than 2,000
subscriptions resulted in Pablo Alfonso and Wilfredo Cancio Isla being re-hired.

8 Trial transcript, page 119. During the Five’s prosecution, trial witness and BTTR head José Basulto would
continue to insist and defy the gag order imposed on witnesses. See page 33 of this document.

9 http://www.freethefive.org/legalFront/FOIA/Pablo_Alfonso/AlfonsoENH011401EN.pdf and in Articles
section of this document.
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WILFREDO CANCIO ISLA

When The Miami Herald reporter Oscar Corral broke the story September 8, 2006 of the Miami
journalists on the U.S. government payroll, Wilfredo Cancio Isla was among those 10 reporters
exposed. The National Committee to Free the Cuban Five began a broader investigation to
uncover the role of the government reporters in convicting the Five.

Among Cancio Isla’s coverage of the Five’s trial is a scandalous article in El Nuevo Herald on
June 4, 2001, the day the jury began its deliberations on the question of guilt or innocence.

With the headline, “Cuba used hallucinogens to train its spies,” the article is a complete
fabrication. It makes an unsubstantiated claim from an anonymous Cuban spy deserter — with
two pseudonyms — that Cuba gives its agents LSD and other hallucinogens before sending
them on missions abroad.

Cancio’s intention was to give the “coup de grace” against the Five, just at the moment when
the jury was beginning its deliberations.

He links the Five to the outrageous hallucinogens claim, by quoting the same anonymous man:

“At the beginning of this year, motivated by the trial taking place in Miami against five
presumed Cuban spies, he [the deserter] decided to break his silence. ... ‘l can assure
you that the Wasp Network (broken up in September 1998) is just a part of the
espionage work that was conceived to infiltrate the United States on a long-term

basis”.*

Cancio Isla also knowingly and flagrantly violated the Court’s gag order and courtroom
instructions which prohibited the media from informing the public about private discussions of
the prosecution, the defense and the judge, while the jury was removed from the Courtroom.

On April 19, 2001, in an El Nuevo Herald article headlined, “The prosecution fears Cuban
control in spy trial: ‘Cuba is preparing a fabricated version of the facts,””*! Cancio revealed an
“ex parte” private debate between the Government and Defense attorneys, that the jury was
not supposed to hear. That discussion included a claim by U.S. prosecutor Caroline Heck-Miller
that Cuba is “constructing a fabricated version of the facts.” Heck-Miller was opposing a request
by the Defense attorneys for permission to travel to Cuba to obtain more physical evidence
related to the BTTR plane shoot-down. This type of unsubstantiated charge was not permitted
before a jury. Cancio Isla made certain it made headline news to the Miami community, from
which the jury is composed.

Only six days before, April 13, 2001, judge Joan Lenard had warned the media not to make
public the conversations between the Government and defense, saying:

10 http:/ /www.freethefive.org/legalFront/FOIA/Wilfredo_Cancio_Isla/CanciolslaENH060401EN.pdf
11 http:/ /www.freethefive.org/legalFront/FOIA/Wilfredo_Cancio_Isla/CanciolslaENH041901EN.pdf
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“the Court and the parties have an interest in protecting the jury from matters not
presented to it in the open courtroom and that is the reason for the gag order that
was entered by the Court with respect to discussion of attorneys and the like; ...”*?

The objective of the judge’s previous Court order and this particular instruction on April 13 was
intended to prevent the unsequestered jury from being influenced.

Cancio Isla violated the judge’s instructions with a story and sensational headline that only days
before Judge Lenard explicitly explained should not appear in public. It appeared in El Nuevo
Herald, the second-largest circulation newspaper in Miami after The Miami Herald.

This deliberate violation of the Court’s order by Cancio Isla is only one example of the attempt
by the U.S.-paid reporters to influence the jury against the Cuban Five.

It must be emphasized that the Defense and Court were completely unaware that reporters
employed by the U.S. government produced this “journalism”.

Although Cancio Isla was fired by the Miami Herald for his flagrant violation of journalist ethics
because of his government employment, he was soon re-hired along with Pablo Alfonso after
the Cuban-American rightwing organized a boycott of the newspaper.

12 Memorandum in Support of Motion to Vacate, Set Aside, or Correct Judgment and Sentence of Ramén
Labaiiino under 28 U.S.C. § 2255: http://www.freethefive.org/legalFront/RamonHabeas80811.pdf
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ENRIQUE ENCINOSA

The U.S. government employed Encinosa during the Cuban Five’'s trial, receiving $5,200.00
during that period. At the same time, he was a long-time news reporter and commentator on
Miami radio WAQI, the most notorious extreme right-wing station with 50,000 watts power,
which commented on the Cuban Five extensively. He also had a regular weekly program on
WQBA 1140 AM, another right-wing Miami station.

By his own admission Encinosa was involved in paramilitary actions in the early 1960s and
openly called for terrorist attacks inside Cuba in the late 1990s, via live broadcasts from his
Miami-based clandestine radio station.™

He has a close association with the most violent and dangerous terrorist organizations in
Miami: In November 1996 Encinosa was keynote speaker at the inauguration of an Alpha 66
paramilitary training camp™* and boasts of his friendship with terrorist bomber Luis Posada
Carriles and support for Posada’s terrorist accomplice Orlando Bosch.

Gerardo Herndndez’s attorney Martin Garbus, in his Affidavit in Support of the Motion to Set
Aside the Conviction of Gerardo Hernandez, notes that in a Miami radio interview several days
after the Five's arrest, on September 21, 1998 (and reported in El Nuevo Herald):

Encinosa, now cited as an intelligence expert, stated that the arrests occurred because
U.S. Intelligence “has detected or has indications that the information [supposedly
gathered by Herndndez and his co-defendants] is passing through terrorist organizations
outside the United States.” Olance Nogueras, the author of the article, “establishes”
Encinosa as an intelligence expert; [Nogueras] also received payments from the
Government.”

With Encinosa’s radio advocacy of terrorism against Cuba and his own past in terrorist attacks
— something he boasts about to this day — Encinosa had a clear motive in working to secure
the Cuban Five’s conviction.

The Five were keeping a watchful eye on terrorist Orlando Bosch in Miami, who was
responsible for numerous bombings in that city, and was an intellectual author of the Cubana
airliner bombing on October 6, 1976, in which 73 people died. His accomplice in the Cubana
bombing and other crimes was Luis Posada Carriles. While the Cuban Five were in Miami trying
to prevent terrorism, Posada Carriles was paying mercenaries to plant bombs in several Havana

13 The transcript, video, audio and article links of Enrique Encinosa’s terrorist history are in the Articles
section of this document, and at www.freethefive.org

14 “Qyerthrow on the Radio: With a vengeance born of extremists, the radical La Voz de la Resistencia show
goes straight for Castro’s jugular”, Miami New Times, Thursday, February 13, 1997, Kathy Glasgow.

15 Martin Garbus Affidavit in Support of the Motion to Set Aside the Conviction of Gerardo Hernandez, Aug.
31,2012, page 19. http://www.freethefive.org/legalFront/GerardoAffidavit83112.pdf The Nogueras article:
http://www.freethefive.org/legalFront/FOIA/Other_Coverage/NoguerasENH092198ES.pdf
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hotels in 1997. One of those bombs killed the Italian tourist, Fabio Di Celmo, as he sat in the
Copacabana Hotel in Havana, September 4, 1997.

Encinosa, a close friend of the terrorist Posada Carriles, commented on those hotel bombings,
in 2005, while being interviewed for a film.

| personally think it’s an acceptable method. It’s a way of damaging the tourist economy.
The message that you, one, tries to get across is that Cuba is not a healthy place for
tourists. So, if Cuba is not a healthy place for tourists because there’s a few windows
being blown out of hotels, that’s fine.'®

Encinosa is himself a terrorist, he operates a clandestine radio station that advocates terrorism,
he openly supports the terrorists’ hotels bombings, he is a keynote speaker at the inauguration
of a terrorist paramilitary training camp, he receives Government monies while vilifying the
Cuban Five anti-terrorists on the most powerful Miami radio stations.

Encinosa is one of many examples why the Cuban Five’s Due Process rights were irreparably
harmed from the start, and why their immediate freedom must be granted.

Encinosa’s collaboration with the U.S. government was first discovered in 2009, through
documents released to the National Committee to Free the Cuban Five by a Freedom of
Information Act petition. The National Committee currently has a FOIA request pending with
the Broadcasting Board of Governors to obtain the recordings of Encinosa’s radio programs on
Radio Marti.

\/
L X4

16 http://www.youtube.com/watch?v=-p]JyHRQVZUY
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JULIO ARMANDO ESTORINO

Julio Estorino, radio commentator and news director with extensive broadcast exposure in
Miami, had daily morning and evening talk shows at the same time he was working for Radio
Marti. He was a frequent columnist in Diario Las Américas. This includes the period of the
Cuban Five’s prosecution, from September 12, 1998 through their conviction on June 8, 2001.

When the National Committee first submitted a Freedom of Information Act request for
information on all Miami reporters working for the government propaganda stations Radio and
TV Marti, the Broadcasting Board of Governors (BBG) released only the amount of $15,050 for
Julio Estorino, and only for the dates after the Cuban Five trial ended (Oct. 2002-Dec. 2003).

Through a Liberation newspaper FOIA request, as well as information in Cuba Money Project
and searches of the Federal Procurement Data Systems, we have been able to ascertain that
Estorino received $104,050.00 between the dates of November 15, 1998 and December 1,
2003, $89,000.00 of that amount during the Five’s prosecution. Enormous efforts were
required to obtain a partial list of the payments to journalists. The Government still refuses to
fully reveal the data requested. Our research continues.

When Estorino’s Curriculum Vitae was finally obtained through a Liberation FOIA, his
employment was revealed to have begun as early as March 1998, not 2002. His CV clearly
states his employer as “U.S. Government.”"’

Estorino has been a member of the Junta Patriética Cubana, formed in the early 1980s, which
advocates the violent overthrow of the Cuban government.

During the same period Estorino worked in daily broadcasting on Radio Marti, he was also:

e Executive director of a morning news show of right-wing Miami radio station WACC
® Host of WACC’s daily evening drive-time interview show, “El Portal”

e Co-host of “Al Dia,” a daily news and opinion show.

e Since 1997, he was a regular columnist for the Miami newspaper Diario las Américas.

Six days after their arrest, an article on Sept. 18, 1998 in Diario Las Américas of Miami,
headlined, “The spies of Havana and Washington’s intentions,” Estorino writes:

Throughout [Fidel Castro’s] lengthy reign of terror, many have known and almost all
have assumed that certainly in this country and in Miami, amongst us, there are Castro
agents moving about and performing different missions, none of which we can say are
any good.™®

When the Cuban Five were arrested on Sept. 12, 1998, an immediate clamor began by several
of the most prominent U.S.-paid journalists for the Five to be indicted for the deaths of four
pilots of Brothers to the Rescue (BTTR), shot down by Cuba when they invaded Cuban airspace.

17 See Julio Estorino’s Curriculum Vitae on page 17 of this document.
18 http:/ /www.freethefive.org/legalFront/FOIA/Julio_Estorino/EstorinoDLA091898EN.pdf
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Cuba had warned the Clinton administration that BTTR invasions into Cuban territory would no
longer be tolerated.

From the time of the Feb. 24, 1996, shoot-down until the indictment of Gerardo Hernandez on
May 8, 1999, on false charges of “conspiracy to commit murder,” the Miami coverage was
virulent and beyond any semblance of objective reporting.

Estorino wrote an article published in Diario Las Américas on May 14, 1999, titled “With Malice
Aforethought”:

The United States government has formally indicted a number of agents from Castro's
dictatorship who were operating in South Florida, with conspiracy to commit murder, in
relation to the downing of the Brothers to the Rescue airplanes and their tragic toll of
four deaths on February 24, 1996.

It is clear from the prosecution's arguments that the brutal attack was not a heated
response to a provocation, but a coldly calculated aggression; a crime in every sense,
aggravated and perfidious.

All this should be proven and it shouldn’t be very hard to do it. ...

The Cuban exiles have waited forty years for the beginning of a recognition, even an
implicit one, that their denunciations about the vile and wicked nature of Fidel Castro
and the system of government he has imposed on our people, have not been
exaggerations, mistakes, or lies. This vileness and wickedness has already reached U.S.
territory and its citizens and it's time for the consequent actions to be taken: that Fidel
Castro be indicted as well, along with everyone who participated in this infamous crime.

It’s time for justice to be done.™

In “Espionage and Indifference,” Diario Las Américas dated January 5, 2001, Estorino makes a
false accusation about the Five’s trial of supposed infiltration of weapons:

For if the insanity shown in the downing of the airplanes from Brothers to the Rescue
over international waters, with cold, malicious calculation, were not enough, now it
comes to light that Castro's secret services have been trying to find infiltration points for
weapons and explosives on the coastlines of this country, a task that was assigned to
some of those implicated in this spy network...the one that has been discovered and is
being tried.?

Estorino received $89,000 during the prosecution of the Five.

Y/
L X4

19 http:/ /www.freethefive.org/legalFront/FOIA/Julio_Estorino/EstorinoDLA051499EN.pdf
20 http://www.freethefive.org/legalFront/FOIA/Julio_Estorino/EstorinoDLA010501EN.pdf
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(b) (6)

Julio Armando Estorino

(b) (6)

(b) (6) n (b)(6)

s IIG

Education

Last High School
attended

Radio & TV
Experience

B.A. in Spanish May 1978
St. Thomas University (formerly Biscayne College), Miami, FL

B.A. in Political Science May 1978
St. Thomas University (formerly Biscayne College), Miami, FL
Total credits eamed: 159

Ramoén Matthieu School, Matanzas, Cuba. Sep. 1961

W.A.C.C. Radio Paz, Miami, FL. Nov. 1997 - present
Aug. 2003-present: HKxecutive Director of Morning Show. news and
commentary magazine
Nov. 1997-present: Host: “El Portal de Miami,” daily evening drive-time
interview show '
Nov. 1997-Jan. 2002: Co-host: “Al dia,” (formerly “Amanecer”) news and
opinion show
Employer: Pax Catholic Communications

1779 N.W. 28 St

Miami, FL 33142
Salary: $33,000.00 per year, one three-hour morning show and one one-

hour evening show, 20 hours per week
Supervisor: NI (= v coacte

Duties: Select guests and topics. Contact guests, produce the show and
conduct interviews. Write and broadcast own news commentary.
Accomplishments: “El Portal de Miami” is one of the most listened-to
programs in Radio Paz. Over the years I have been able to present a wide
array of international experts on many different topics, especially on
Cuba-related issues.

W.W.F.E. La Poderosa, Miami, FL Jan. 2002 - Aug. 2003
Co-host: “La Revista de la Mafiana,” daily morning drive-time news and
opinion show
Employer: Fenix Broadcasting Corp.

330 S.W. 27 Ave., Suite 207

Miami, FL 33135

Salary: $12,000.00 per year, 15 hours per week
Supervisor: SRS (:v= be contsccd)




Duies: Select and edit news and sound bites for newscast. Contact people
in the news and/or commentators for interviews. Write and read on the air
own daily commentary. Broadcast the news and introduce segments and
guests. Interview guests and receive and respond on air listener’s calls.
Accomplishments: In the fifieen months that I have been on this show the
audience has steadily increased according to Arbitron polls.

T.V. Marti, Miami, FL Mar, 1998 - present
Host: “Mesa Redonda,” weekly interview show
Employer: U. S. Government

Office of Cuba Broadcasting

4201 N.W. 77 Ave.

Miami, FL. 33166

Salary: Independent contractor, $175.00 per 30-min. show, one per week
Supervsor: TGN (2 b: coriacted

Duties: Together with the producer, select guests and topics. Introduce
and interview guests.

Accomplishments: 1 have been able to have on the show, over the years,
people of different political backgrounds and thinking, Cubans and non-
Cubans, freely expressing and debating their views. I have promoted
serious, in-depth news analysis and I have covered all events relevant to

the Cuban situation.

Radio Marti, Miami, FL Mar. 1998 — Aug. 2001
Co-host: “Tempranito y de mafiana,” a daily news, interview, opinion,
and variety show
Employer: U. S, Government

Office of Cuba Broadcasting

4201 N.W. 77 Ave.

Miami, FL 33166
Salary: Independent contractor, $150.00 per three-hour daily show, plus
one daily news commentary, 15 hours per week
Supervisor: (may be contacted)
Duties: Together with the producer and the co-host, select guests and topic
for news-related interviews. Research, broadcast and comment on Cuban
history, culture and current events for different segments of the show.
Introduce guests and sections. Write and broadcast own daily news
commentary.
Accomplishments: “Tempranito y de mafiana” was, according to credible
sources, one of the audience’s favorite shows in Radio Marti. I have been
told it was the most listened to by Cubans in the island. 1 always took
pride in being part of that show, and felt very comfortable working with
Oscar de! Rio and the rest of the crew. 1 received many letters from
listeners in Cuba with very interesting opinions about the show and my
work in it. Copies will be available on request.
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Newspaper
Experience

Publications

Honors and Awards

W.Q.B.A., Miami, FL Sep. 1992 - Nov. 1997
News director: Morning and noon newscasts
Co-host. “Detras de la Noticia,” daily news and opinion show
Co-host: “Primera Plana,” daily interview show
Host: “Debate Semanal,” weekly interview show
Writer and Reader; “Cantaclaro,” daily editorial news commentary
Writer. “Candelaria,” daily satirical news commentary
Employer: Heftel Broadcasting

W.QB.A.

2828 Coral Way

Miami, FL 33145
Salary: $68,000.00 per year, 40 hours per week
Supervisor:
Duties: Select and edit the news and sound bites for the morning and noon
newscasts. Check on content and readiness of segments. Select people to
be interviewed on news-relates issues. Comment on daily news with co-
hosts and guests. Write and broadcast own daily news commentary. Write
a daily satirical news-related poem for a fictional character of own creation.
Accomplishments: During my time at WQBA, it regained its long lost
competitive status in the local market. My morning show, with Agustin
Acosta, reached first place in the Arbitron ratings in the 34 to 54 year-old
audience several times, and, together with the rest of the programs and
newscasts I was involved in, showed consistent growth.

Diario Las Americas, Miami, FL. 1997 - present
Columnist
Revista Ideal, Miami, FL. 1985 - present
Columnist
El Nuevo Herald, Miami, FL. 1988 - 1996
Columnist

Patria y pasion, poetry, Miami, FL, 1975.

Other works of poetry published in:
* 107 poetas cubanos del exilio, Miami, FL, 1988,
» El amor en la poesia hispanoamericana, Buenos Aires, 1985,

*  Resumen literario El Puente, Madrid, 1982.
*  Poesta en Exodo, Miami, FL, 1970.

Honors and Awards received include:
* ACCA Trophy, Creativity in radio broadcasting, Cuban Critics
Association in Exile, 1996.

Jutio Estorino, SSN: [ EIEHN p. 3




Public Speaking

Service Activities

Military Service

Special Skills

References

Other

* ACCA Trophy, Best Newscast, Cuban Critics Association in Exile,
1995.

* National Journalism Medal, Cuban Press Club in Exile, 1994.

* Sergio Carbé Award for Journalism, Cuban Rotary Ciub in Exile, 1982.

* Ramiro Collazo Award, Cuban Lions Club in Exile, 1979 and 1981.

* Ignacio Agramonte Award, newspaper article, Cuban Bar in Exile,
1972,

Public speaking engagements include presentations at student’s clubs of the
School of International Relations of Northwestern University, Chicago, the
First Cuban Dissidents International Congress (Paris, France, 1979), and
different Cuban exile’s associations in Costa Rica, the Dominican.
Republic, Venezuela, Puerto Rico and several cities all over the United
States.

* Municipios de Cuba en el Exilio, 1967-1996

* Dade County Fair Elections Practices Committee, 1980s

¢ Comité del Centenario de la Instauracién de la Repiblica (Republic of
Cuba Centennial Committee), 2002-2003

U. S. Army, Cuban Volunteer’s Program, 1963-1964

* Fully bilingual (English-Spanish) and skilled translator

¢ Experienced writer of editorial and news content as well as broadcast
scripts press releases, advertising copy, and media alerts and
announcements

* Possess office and newsroom management experience

¢ Skilled at organizing events

* Internet proficient

* Extensive knowledge of word history and current affairs

References are available upon request.

U.S. Citizen: Yes

Veteran’s Preference: No
Federal Civilian Employee: No
Eligible for Reinstatement: No
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HELEN AGUIRRE FERRE

Helen Aguirre Ferre is Editor of the Editorial and Opinion Pages of Diario Las Américas. Staff
reporters at Diario Las Américas received substantial amounts of U.S. government pay at the
same time they wrote biased articles against the Cuban Five during trial and in the period
immediately after the Feb. 1996 Brothers to the Rescue plane shoot-down [see separate listings
for Ariel Remos, Julio Estorino, who wrote DLA articles while receiving U.S. Government funds].

Under Helen Aguirre Ferre’s tutelage, there were many signed and unsigned editorials and
opinions which demanded vengeance against the Cuban Five and Fidel Castro, labeling him and
by explicit association, the Five — as defenders of Cuba — in terms which could not remotely
be regarded as journalism.

n”n u ”n

Using inflammatory words like “Hitler,” “butcher,” “executioner,” “tyrant,” “worse than
Pinochet,” these articles, editorials, and even cartoons, were intended to create an atmosphere
in which no defendant associated with the Cuban government could receive justice.

As opinion-page editor, Aguirre Ferre approved the Diario Las Américas editorial entitled, “The
totalitarian tyranny of Fidel Castro is indeed a danger for the U.S.”, dated February 16, 2001,

Anyone who says that Cuba does not represent a danger for the cause of, world
democracy, and for the cause of the United States of America in particular, certainly
does not understand what the concept of danger entails in the case of Cuba, or
deliberately wants to favor the totalitarian tyranny of Fidel Castro which has been
enslaving the Cuban people for over forty-two years ...

Furthermore, many worthy American citizens have lost their lives because of the
criminal whims of the Havana regime. For example, virtually five years ago, on February
24th, Castro killed four Cuban Americans whose unarmed light planes were shot down
while flying in international air space. They were Armando Alejandre, Carlos Costa,
Mario de la Pefia and Armando Morales.*

U.S. Congress members lleana Ros-Lehtinen and Lincoln Diaz-Balart, known for their
glorification of Miami terrorists like Orlando Bosch, had their editorials published during major
developments in the trial, weighing in against the Five.

Orlando Bosch, a terrorist responsible for the deaths of dozens of people, had an opinion piece
published, with Helen Ferre’s approval as Editor. “The Lightning Bolt” by Bosch, May 15, 2001,**

makes a veiled threat against one of the Cuban Five attorneys for daring to defend them.

\/
L X4

21 http: //www.freethefive.org/legalFront/FOIA/Helen Ferre/StaffDLA021601ENES.pdf The editorial was
one of many headline stories that appeared that month in relation to the murder conspiracy charge against
Hernandez. The defense team filed a motion Mar. 1, 2001, DE #1009, for mistrial and change of venue.

22 http:/ /www.freethefive.org/legalFront/FOIA/Helen_Ferre/BoschDLA051501EN.pdf
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ALBERTO MULLER

Alberto Miiller left Cuba for the United States in 1960 and formed a group called Revolutionary
Students Directorate (DRE), which carried out terrorist attacks inside Cuba, including bombings
in Havana. With training by the CIA, he infiltrated Cuba in 1961 to try to organize paramilitary
actions in the Escambray mountains, just before the Bay of Pigs invasion.

Muller was caught and convicted of terrorist attacks. After serving 20 years in prison and being
exiled to the United States, Muller became a Miami reporter.

The BBG contracts obtained by Liberation newspaper show government payments to Miiller of
$38,571 from Oct. 1, 2004, to March 31, 2010. During the Five’s trial, he wrote incendiary
articles about the Cuban Five and the BTTR plane shoot-down. The BBG has so far failed to
release information relating to its employment of Miami reporters before Nov. 1999.

On Feb. 20, 2001, Mdiller wrote a venomous article titled “Murderers” in Diario Las Americas,
during the time when Diario Las Américas editor Helen Ferre was receiving government pay:

The last minutes in the life of four pilots downed in international waters by Castro's MiG
planes were filmed and recorded for posterity.

What we needed to hear ... live ... shamelessly uninhibited, accented with bloody
premeditated calculation ... the subordinates asking the commander in chief for the go-
ahead to pulverize the defenseless airplanes of Brothers to the Rescue with a Soviet
missile ... Five years have passed since the horrendous crime committed over
international waters. That's why the matter should be put to the legal and humanitarian
powers of every organization of human justice, from the International Criminal Court at
the Hague to the Human Rights Commission at the United Nations.

The Criminal Confession ... in the very voice of the underling executioner ... we have
finally heard it with absolute clarity ... during the trial of Castro's spies who infiltrated
Miami. What more is needed now to make the decision to try Fidel Castro? What more
is needed now to make the decision to seat Fidel Castro in the dock at an international
legal trial? Well, nothing. All the elements of the inquiry are at hand.

No crime should remain unpunished ... but one that is executed in the open skies ...
against defenseless human beings who were flying over international waters in search
of Cuban rafters on the high seas deserves the strictest and unmistakable repudiation by
all of humanity ... due to its filthy genocidal character. [Editor's note: Ellipses in original]

The act is so despicable by its nature as a crime against humanity that it suggests the
accused should be in the dock, whether they are subordinate executioners or
executioners among the maximum leadership.?

\/
L X4

23 http:/ /www.freethefive.org/legalFront/FOIA/Alberto_Muller/MullerDLA022001EN.pdf
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ARIEL REMOS

Ariel Remos, a regular reporter for Diario Las Américas, came to the United States from Cuba in
1960, and is a long-time member of the right-wing exile group Junta Patridtica Cubana, along
with DLA U.S.-paid reporter Julio Estorino.

According to Cuban-exile.com, “This organization favors the violent overthrow of Cuba’s
government,” something Remos has openly espoused in his 40 years of journalism. Remos
wrote articles against the Cuban Five days after their arrest and throughout the trial. His tactics
included declaring Fidel Castro guilty of murder for the shoot-down, advocating his indictment,
and linking the Cuban Five.

Remos wrote many articles against the Cuban Five trial and about the BTTR plane shoot-down.
He published a completely false article about the Five’s trial in Diario las Américas, Jan. 19,
2001, titled, “Fidel Castro planned the assassination of Jesus Cruza Flor in the U.S.A.” He states:

At the trial of the Cuban spies that made up the so-called “Wasp Network”, it has been
shown that Fidel Castro’s regime has openly conspired to undertake terrorist acts in the
U.S.A, and that the Cuban exiles have not exaggerated when they denounced the
penetration of Castro’s agents in this country...

Through the trial in question it has not only become known that the Cuban regime
planned to disembark arms and explosives on United States territory, but also planned
the murder of prominent Cuban exiles because of their opposition to the regime.**

Remos’ claims are completely false. But for a public not privy to the trial details, Remos’
unchallenged accusations would have had a poisonous impact on the public. As Judge Joan
Lenard would later opine, not even her “most explicit instructions” could shield the jury from
banner headlines.”

The jury was not sequestered. For the seven months of trial, the jurors went home every night.
They were filmed by TV cameras, their images were clearly shown on TV news programs, for co-
workers, friends and the broader public to identify them, including many terrorists — and
reporters who are terrorists — running free in Miami. The message was clear to the jury: We
know who you are, and a verdict of not guilty could result in negative consequences.

Remos received $10,400 during the prosecution of the Five.

\/
L X4

24 http:/ /www.freethefive.org/legalFront/FOIA/Ariel_Remos/RemosDLA011901EN.pdf

25 See the Court Orders of Feb. 16, Feb. 22, 2001, expanding and enforcing the gag order of October 1998,
beginning page 53 of this document. The government media and witnesses violated them continually.
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ARMANDO PEREZ ROURA

Pérez Roura is longtime director of WAQI “Radio Mambi’, and collaborator of the Radio Marti
for many years. His relationship with Radio Marti was unknown to the defense during trial.

Pérez Roura, a supporter of Fulgencio Batista, worked for him at the Presidential Palace as
announcer. He went into exile from Cuba in 1969 and joined the terrorist group Alpha 66. He
was correspondent for CORU, the organization headed by terrorist Orlando Bosch. After leaving
Cuba, Pérez Roura had a directing position in WRYZ “Radio Centro,” acquired by the CIA to
broadcast to Cuba.?®

One of his WAQI programs, “Tome Nota,” is regularly re-broadcast on Radio Marti.

On his Miami radio broadcasts, Pérez Roura is known for his extremist views, often advocating
violence against anyone who favors dialogue or normal relations with Cuba.

We’'ll cut Fidel’s head off... And we’ll settle accounts with those who have been in favor
of dialogue with Castro’s regime.?’

Perez Roura’s work with Radio Marti, while also espousing attacks against the Cuban Five on
Miami’s most powerful radio station, made him an active U.S. government agent in helping
condemn the Five in Miami before and during their trial. WAQI, with 24 hours programming
and 50,000 watts, has readily made itself available whenever Radio/TV Marti calls.

Pérez Roura’s article, “Castro’s Spies,” appeared in Diario Las Américas on January 7, 2001, and
typical of the author, is written in a threatening tone. It was published at a time during the trial
— January and February — when the BTTR pilots’ deaths received highly emotional coverage.

I’'ve said it a million times; one day, when the nightmare is over, the whole world will be
shocked to learn that Castro spent hundreds of millions of dollars to maintain this
gigantic apparatus responsible for crimes and other atrocities. This is why we should be
paying attention to the trial against these spies, where just the tiniest part of what U.S.
security agencies know is being revealed.

Those who up until now have championed their rights, will have to suffer confrontation
with the law. ... The criminal downing of the Brothers to the Rescue airplanes, and the
way in which they received a prize for the cowardly multiple murder, by being
promoted, wounds the feelings of even the most heartless. For this as well, the murder
of the boys over international waters must not remain unpunished.

Neither its mastermind, Fidel Castro, nor those who reported to the regime (as their
superiors ordered) should remain unpunished.?®

Y/
L X4

26 From Los Disidentes, by Rosa Miriam Elizalde and Luis Baez, p. 66.

27 The Sun-Sentinel, Oct. 5, 1993, Cold Warriors Of Cuban Radio: On Miami Talk Radio, The Crucial Question Is
“How Much Do You Hate Fidel?” by Ana Arana

28 http:/ /www.freethefive.org/legalFront/FOIA/Perez_Roura/PerezRouraDLA010701EN.pdf
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LUIS AGUILAR LEON

Luis Aguilar Leon was publicly employed as editor of the Opinion page of El Nuevo Herald as
early as 1996. The large-circulation Miami newspaper is known for its strong anti-Cuba bias.
Although he portrayed himself as an independent journalist, Aguilar Ledn was in fact working
for Radio Marti since its founding in 1985, through the end of the Cuban Five trial.

Aguilar Leon played a key role in fostering an inflammatory climate in Miami in the aftermath of
the Feb. 24, 1996 shoot-down of the Brothers to the Rescue (BTTR) planes.

That singular event unleashed a virulent atmosphere in Miami, and the flames of vengeance
would not die down until the trumped-up indictment and false conviction of Gerardo
Hernandez for “murder conspiracy.”

Aguilar Ledn’s history is an important example of the clandestine nature of the U.S. government
Miami reporters who posed as independent.

On February 27, 1996, three days after the BTTR plane shoot-down, El Nuevo Herald published
a signed editorial by Opinion-page editor Aguilar Léon. It reads in part:

Many reasonable minds who have studied the Cuban process have still not managed to
explain the reasons that brought Fidel Castro to sic his aerial dogs on two defenseless
aircraft, destroying them and killing their four occupants, right under the nose of a
Europe that was inclined toward friendly relations. These people ignore or have wanted
to ignore what is perfectly understood among Cubans: Castro is genetically conditioned
toward violence and barbarism. Like the scorpion in the fable, he ends up stinging even
the hand that tries to caress his back.

... One wishes for the power to send three well-armed fighter jets to the Cuban coastline
to see if these henchmen of the air can prove themselves as courageous when the
adversary above them is armed. Or to fly over Varadero [beach], shooting, to delight in
the image of a stampeding bunch of lewd tourists, the kind who believe that in Cuba
everything is for sale, jumping over fences and fleeing across the sand on which they
trod.

Only one month before Aguilar Ledn’s editorial and the shoot-down, he was asked to be part of
a four-person panel of prominent journalists to investigate the journalistic integrity of Radio
and TV Marti.

At the time, January 1996, Radio Marti and TV Marti were embroiled in controversy over
numerous criticisms — internal and external — that the programming did not meet standards

of professional journalistic objectivity in its coverage of Cuba.

Broadcasting Board of Governors head David Burke announced that a four-person panel would
be convened to investigate the complaints.
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In January 1996, The Miami Herald reported on the panel, identifying the members and titles
as: Ben Bradlee, former executive editor of the Washington Post; Joan Konner, dean of
Columbia University School of Journalism; Lawrence Grossman, former president of NBC
National News, and Luis Aguilar Ledn, editor of the Opinion section of El Nuevo Herald.

Aguilar Ledn, selected to examine the objectivity of Radio and TV Marti, was in fact an
employee of Radio Marti. He never revealed this critical conflict of interest to the public or his
co-panelists.

His February 27, 1996 editorial espousing terrorism against Cuba in the aftermath of the BTTR
shoot-down was conveyed to a Miami public that was inundated by similar coverage for years
until the unjust conviction of Gerardo Hernandez and the Cuban Five.

Recently, Lawrence K. Grossman, the president of NBC National News from 1984 to 1988, and
president and CEO of the Public Broadcasting System from 1976 to 1984, wrote a letter to
Hernandez’s attorney Martin Garbus, saying that he was unaware of Ledn’s government
employment, with respect to the BBG investigative panel that was formed.

We certainly were never informed, nor was | aware when we met in an introductory
meeting in Washington, that Mr. Aguilar Leon was employed by Radio Marti at the time.
... Had | known that fact then, | undoubtedly would not have accepted Mr. Aguilar Leon
as an impartial, independent participant in the project.”

The illegal, unethical — and for the Cuban Five defendants, injurious — phenomenon of Miami
journalists posing as independent but working for the government that prosecuted the Five,
was completely hidden from the Five and their attorneys.

In the midst of the witch-hunt atmosphere by government agents, it was impossible for
Gerardo Hernandez and his four co-defendants to receive justice in Miami.

Y/
L X4

29 Lawrence K. Grossman'’s letter follows this page.

Page 34 of 40 National Committee to Free the Cuban Five — www.freethefive.org



Lawrence K. Grossman

June 13,2013

To Whom It May Concern:

In January 1996 [ was asked by David Burke, Chairman of the Broadcasting
Board of Governors, to serve on an independent four person panel to study
the editorial integrity and fairness of Radio Marti.

I was President of NBC News from 1984 to 1988 and President and CEO of
the Public Broadcasting Service (PBS) from 1976 to 1984. I taught
journalism and lectured at the University of Miami and Harvard University,
where I held the Frank Stanton Chair on the First Amendment at the John F.
Kennedy School of Government. I am author of the book “The Electronic
Republic, Reshaping Democracy in the Information Age,” (1995, Viking
Penguin), among others. I currently serve as Vice Chairman and cofounder
of Digital Promise, an independent nonprofit company dedicated to
transforming education and skills training using advanced information and
digital technologies. Digital Promise was authorized by Congress and signed
by President George Bush in 2008 and launched by President Barack Obama
in 2012.

Other proposed members of the four person panel to evaluate Radio Marti
were Ben Bradlee, former executive editor of the Washington Post, and Joan
Konner, dean of the Columbia University School of Journalism, both of whom
[ knew, and Luis Aguilar Leon. I did not know Mr. Leon, who we were told,
was an editor of a Spanish language newspaper published in Florida.

We certainly were never informed, nor was [ aware when we met in an
introductory meeting in Washington, that Mr. Aguilar Leon was employed by
Radio Marti at the time. Nor did a newspaper article about the proposed
project, published on January 25, 1996, identify Mr. Aguilar Leon as
anything other than an editor at El Nuevo Herald, a newspaper I had never
seen.

Recently, [ was surprised to learn that Mr. Aguilar Leon worked for many
years at Radio Marti, from its inception in 1985, including the time that the
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four of us met in Washington, DC, to discuss plans for the proposed study of
Radio Marti. Had I known that fact then, [ undoubtedly would not have
accepted Mr. Aguilar Leon as an impartial, independent participant in the
project.

At that introductory meeting it became clear to me that we could not carry
out an appropriate evaluation of Radio Marti’s programming since neither
Ms Konner, nor Mr. Bradlee, nor [ was fluent in Spanish. We informed Mr.

Burke of that fact and, as far as [ know, the study was abandoned.

Sincerely,

s/Lawrence K. Grossman
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José Basulto, his petition and the government media’s violation of gag order

Throughout the Cuban Five’s detention and trial, Brothers to the Rescue leader José Basulto
and the U.S.-paid reporters led a media campaign condemning the Five, in particular Gerardo
Hernandez, for the false charge of “murder conspiracy” for the Cuban government’s 1996 plane
shoot-down.

Basulto was given top coverage by the likes of Pablo Alfonso, Wilfredo Cancio Isla, Julio Estorino
and Ariel Remos, all of whom received government funds.

All publicly stated as indisputable fact that the shoot-down was premeditated murder by the
“Castro tyranny” and therefore, all persons associated with Fidel Castro, were guilty too. The
intent and effect on the Cuban Five’s trial were obvious.

Despite the Court’s gag order that prohibited all parties — including attorneys, witnesses such
as Basulto, family members of the pilots and expert witnesses, from speaking to the media —
Basulto was given major media exposure before and during the trial.

Soon after the shoot-down and throughout the trial, Basulto used the device of a petition to
saturate the Miami public with the demand that Fidel Castro be tried for murder. Then in
February 2001, a flurry of Court appeals and Orders enforcing the gag order took place as
Basulto demanded the right to fly over “Martyr’s Point” a highly-disputed point where the
government claimed the BTTR planes fell in international waters. Gerardo Hernandez’s defense
position opposing that view had not yet been presented in Court.

Basulto insisted on exercising his “First Amendment right” to keep presenting his view of the
shoot-down in public.

Judge Lenard issued Order #DE 978 on February 16, 2001, restricting all parties, including
Basulto, from making extrajudicial statements that would affect the defendants.

The order said in part:

The Court finds, however, that not even the most emphatic instruction or the most
searching voir dire question can shield the jurors from banner headlines or ex parte
statements and conduct by witnesses or counsel that would undoubtedly receive
extensive coverage.®®

Lenard ruled Hernandez’s Sixth Amendment right to a fair trial superseded Basulto’s claim.

Despite the multiple gag orders, Basulto continued to speak to and be quoted, to receive
“banner headline” coverage by the reporters receiving Government funds.

WLTV Channel 23 aired on February 16, 2001 — and repeated the next evening — the dramatic
audio tape of the plane shoot-down and boasted, “Last night we presented it first on Ch. 23 and
it has been on every radio and television station.”

February 16 was the same day as the Court order enforcing the standing gag order. On the 17",

30 Motion to enforce gag order and related Court Orders begin on page 45 of this document, #978 on page 53.

Page 37 of 40 National Committee to Free the Cuban Five — www.freethefive.org



Ch. 23’s 6:00 pm prime time news aired the shoot-down tape again, followed immediately by
an interview with a sobbing Eva Barbas, mother of one of the downed BTTR pilots, as she
demanded justice against Fidel Castro.*

In that same lengthy segment, Maggie Schuss, BTTR co-founder, was given considerable air
time to explain the petition drive:

We’re collecting signatures for the prosecution of Fidel Castro for the murder of the four
Brothers to the Rescue. We are asking the 60,000 people who were present for the
Orange Bowl homage event, to pick up a form, one of these petitions, collect 25
signatures and sent to us at “Brothers to the Rescue.”

The television station then showed on the screen the address of Brothers to the Rescue,
informing the public where to mail the petitions.

The reporter concludes with, “Whoever is interested in supporting Brothers to the Rescue can
pick up their petitions in the most popular restaurants in Miami, like the Versailles, behind me,
also in the Sedano supermarkets. ... From Little Havana, 23 News Univisidn continues.”

How could any Court order protect the Cuban Five from a Miami-wide, petition drive — heavily
promoted by the media — that saturated the community, including supermarkets and public at
large, including the communities the jurors lived in? How could the unsequestered jury in the
seven-month trial be shielded from this flood of media coverage on the shoot-down?

It was simply not possible.

Every television station, the radio and newspapers announced Basulto’s petition campaign for
Fidel Castro’s prosecution.

Two Miami journalists who reported on the case for WLTV Ch. 23, Omar Claro and Ronald de
Souza, received government monies, but records are only available for them starting with the
year 2002. Our research on their relationship with Radio and TV Marti continues.

On March 1, 2001, the Cuban Five attorneys again filed a Defendants’ Joint Motion for
Mistrial or Change of Venue, due to the flood of media coverage surrounding the shoot-
down.*? But the trial remained in Miami.

On Apr. 17, 2001, after Basulto filed yet another motion, Judge Lenard issued DE #1163 Order:

Regardless of the Court’s daily instructions to the jury not to read or listen to anything in
the media regarding this case, the jurors’ best efforts to adhere to these daily
instructions would be powerless against a banner headline, placed above the fold of a
local newspaper, or an advertisement for a local news segment on the television or
radio. The Court simply cannot run the risk of prejudicing Defendants by having the jury
exposed to statements about the facts in this case, from outside the courtroom.

31 The transcript of the Ch. 23 segment, with the shoot-down audio and announcing where petitions could be
picked up, appears at the end of this document.
32 The March 1, 2001 Defense Joint Motion for Mistrial and Change of Venue on page 83.
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Such exposure would be a veritable sacrifice of Defendants’ Sixth Amendment rights to
a fair trial.*

And yet, the Cuban Five’s fundamental right to Due Process were sacrificed. As Fernando
Gonzalez’s attorney Joaquin Méndez argued, no amount of Court instruction could undo the
harm already done. The only remedy possible was to declare a mistrial or move the trial to a
new venue.

The only just remedy today is the vacating of the Cuban Five’s convictions and the granting of
their freedom.

O o% %
A XA X X

33 DE #1163 Court order denying motion to stay Basulto appeal, issued Apr. 16, 2001.
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Affidavit

of Gerardo Hernandez
in Support of Motion
to Vacate, Set Aside or

Correct Judgment
Under U.S.C. § 2255

Signed March 16, 2011






UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 10-21957-Civ-LENARD
Criminal Case No. 98-721-Cr-LENARD

GERARDO HERNANDEZ,

Movant,

AFFIDAVIT OF GERARDO HERNANDEZ
v.

UNITED STATES,

Respondent.
/

I, Gerardo Hernandez, declare under penalty of perjury as follows:

1. I am the above-named Movant and make this affidavit in support of the motion to vacate,
set aside or correct judgement and sentence under 28 U.S.C. 2255, filed on June 14, 2010.

2. At trial I was represented by Paul A. McKenna, a court appointed attorney practicing in
Miami, Florida. I had not previously met him. I can’t recall if Mr. McKenna and 1 ever had a
conversation prior to trial about severance.

3. What I do recall is that he never explained to me that it would be possible to have a
separate trial on Count III at which time I would have the right to testify on my own behalf on the
conspiracy to murder charge free of the prejudice to other charges, and to my co-defendants. Had
[ known that, I would have insisted on exercising my right to testify in my defense in the conspiracy
to murder trial to show how wrong the prosecution’s interpretations of its evidence were, and
provide the jury with the truth.

4. Nor did Mr. McKenna explain to me that at a separate trial, I could secure the testimony
of one or more of my co-defendants without their having to choose between incriminating
themselves or refusing to give relevant evidence at my trial on the conspiracy to murder charge.

5. What I never understood, because it was never explained to me until now, that under
United States law, I could have requested a separate trial on the conspiracy to murder charge alone
in order to testify and present evidence pertinent to that count. I had no prior experience in the US
court system and was unaware that a severance would have allowed for such presentation. Had I
known that, I would have insisted that my lawyer make every effort to secure a separate trial on that
count. If Count III were severed and separately tried I would have testified to establish my
innocence.

6. Had I known that I could have had a separate trial on Count III, I would have testified at
my trial on that count, in essence, as follows:



A. Prior to the events of February 24, 1996, and up to the present time, I knew and know
nothing about any alleged plan to shoot down aircraft of the Brothers to the Rescue.

B. None of the actions that I did take in advance of February 24™ | 1996, were intended
to be part of any such alleged plan, nor was I aware that any of my actions would contribute to
any such alleged plan, if it existed.

C. As I knew nothing about any alleged plan to shoot down any aircraft, still less did I
intend to contribute to or have any knowledge of, any alleged plan that would cause any aircraft
to be shot down in international airspace or in the territorial and maritime jurisdiction of the
United States, as alleged in Count III of the indictment.

D. During the time [ was on vacation in Cuba from early November 1995 until my return
to Miami on the 26™ of January, 1996, I received no information from any source about any
alleged plan to shoot down aircraft nor any attempt to threaten, warn or militarily confront them
but I did know from public statements by the Cuban Government that it would not tolerate new

violations of the Cuban sovereignty by BTTR aircrafts, as those which took place on January
9™ and 13", 1996.

E. I would testify that any reference or notation I might have made on a budgetary report
that I had received funds ‘““at Headquarters™ or “MX” should not be read, as suggested by the
Government, that [ was ever present at a meeting at the command center.

F. I would have explained to the jury that because I was a covert agent, I was strictly
prohibited from entering any establishment connected to the clandestine services, as that could
reveal my real job and jeopardize my mission. This was true, even in Cuba, where we knew the
United States had counter-intelligence agents.

G. I would have also testified that I was instructed about a plan entitled “Operation
Venecia” which was designed to “neutralize the counterrevolutionary actions of BTTR,”
developed by the Directorate of Intelligence in early December of 1995. See Appendix B
attached to the 2255 Memorandum. Its purpose was to “call attention of the national and
international public opinion” to the activities of BTTR in violating Cuban sovereignty and
international law by having German (Roque) return to Cuba and make a public denunciation of
BTTR.

H. I was instructed to work on assuring his return ““at the end of
February or beginning of March 1996.”

I. Iwould have explained that at no time ever, neither during my stay in Cuba nor before,
nor after it, was there any mention of any plan to shoot down BTTR aircraft anywhere nor any
other form of communication that led me to believe or suspect the existence of such a plan.

At no time did anyone express to me any concern about the activities of BTTR while flying in
international airspace. However, there was concern about BTTR’s public announcements that
it intended to continue to conduct operations in Cuban airspace in violation of Cuban
sovereignty.



J. Had I been given an opportunity to testify, I would have explained to the jury that
during my months away from Miami, my work was taken over by another agent, A-4 (known
to me only as A-4 or Miguel. I do not know his actual name.). He moved into my apartment in
North Miami and I gave him my decoding disk which was imprinted with a program that
permitted the user to decode messages to and from Cuba.

We each had our own laptops. I took mine with me when I returned
to Cuba. While these laptops, standing alone, could not send and receive messages, they had the
capacity to turn a series of numbers that had been received on a high frequency radio and fed
into them, into a coherent message, but only with the aid of a floppy disk that contained a
decoding program. There was just a single floppy disk in the apartment and I left it with A-4
when I went on vacation.

K. When I returned to my apartment in North Miami, toward the end of January, 1996,
A-4 remained and continued to use the decoding disk. As a Major, he outranked me since [ was
only a lieutenant. For the several months before he left, he had the disk and was sending and
receiving messages. The messages were sent in a code that was common to both of us but only
A-4 had the capability to decode the messages through the use of the disk at that time. Although
I had access to the disk it remained principally in his possession. It wasn’t until early March
1996 that A-4 was directed to turn over the decoding program to me.

L. I do not recall ever receiving a message referencing Operation Escorpion. Given the
opportunity, I would have testified that I did not write or send the message of February 12, 1996
which was labelled DG104 at trial and which was directed to “Iselin” advising that no agent
should fly on BTTR aircraft during the weekend of February 24-27, 1996. I never referred to that
agent by that name, but rather used his other code name, “Castor”, as shown by many other
reports in the evidence. (During the trial the Government contended that “Castor”was Rene
Gonzalez). I do not know why my name was added to that document as a signatory. Among the
hundreds of reports that were part of the seized documentary materials, this one, to the best of
my recollection, was the only one allegedly signed by two officers.

M. I would have wanted to tell the jury that given what I did know about the long history
of provocations by BTTR, and how they had been responded to date, any deliberate
confrontation outside Cuban territorial airspace was simply something I could not have
imagined, in part because I knew the lengths to which the Cuban authorities had gone to avoid
any action that might provoke a military response from the United States and its terrible
consequences. The idea that Cuba would elaborate a plan to confront those planes on
international waters was to me —and still is- absurd and irrational.

N. I would have explained that there was no reasonable basis to believe that either
Roque or Castor had the possibility of flying with BTTR that weekend. Roque could not have
flown with BTTR that week-end as he would have already been on his way back to Cuba by
then, while Castor had not flown with BTTR in over a year, and was no longer listed as a BTTR
pilot.



O. In any event, I would have provided the jury with the facts that would have
contradicted the prosecutor’s argument that I somehow signalled Havana that neither one would
be flying and that this action enabled the shoot down to occur. At a severed trial on Count III,
I would have testified that I had never written or communicated in any manner that Roque and
Castor would not be flying that weekend, or that they had been warned not to.

P. Operation Venecia was a major effort by the Directorate of Intelligence to denounce
the BTTR organization both domestically and internationally for their unlawful violations of
Cuban sovereignty with the intention of bringing about a halt to their continuing violation of
Cuban airspace. Had I been able to testify, I would have explained that that project involved
much more than the mere return of an agent (Roque) to Cuba, as portrayed at trial.

My assignment to work in extricating him from Miami was complicated. Roque was a
Cuban MIG pilot who defected from Cuba to the United States. He was immediately acclaimed
as a hero in Miami. A book he wrote about his exploits was published by the Cuban American
National Foundation and distributed widely. He was sought after by community groups and
organizations in Miami as a speaker.

He was therefore a public figure. He was also a married man whose disappearance would
be noticed immediately. Moreover, we suspected he might have already come under counter-
intelligence surveillance. Working with him, meeting him and arranging his return, exposed me
and others to detection. Extricating him from Miami and returning him to Cuba demanded a
considerable effort, requiring me to focus my attention and resources to the utmost in order to
assure his successful departure and travel through a third country. I was also given risky last
minute assignments, such as video-recording him leaving the CANF offices in Miami.

Q. Roque’s return to Cuba and press conference achieved significant results. He released
the names and phone numbers of the FBI agents he encountered, as well as photographs and
other materials that demonstrated his deep involvement in the Miami community and civic
organizations. But most important were his revelations regarding the criminal nature of the
BTTR and its plans to carry out terrorist activities against the Cuban people. These revelations
were, of course, overshadowed by the tragic events of February 24.

AA. The intercepted high frequency messages, introduced at trial, revealed that I was
recognized and received special commendation from headquarters for my work on Operation
Venecia, an operation which was considered successful and received special attention from the
Commander in Chief who met twice with Roque. At no time was I given such commendation
for Operation Escorpion.

BB. Much was made of my having responded to the commendation by referring to our
work as having “ended successfully” which was interpreted as if [ was writing about the shoot
down rather than Operation Venecia. Nothing could be further from the truth. As I mentioned,
it is very clear from the specific wording and context that I was being recognized for my work
in Operation Venecia.

CC. I also wanted to testify to correct the misinterpretation of the language in that
commendation that spoke of my work in dealing with the “provocations carried out by the

4



government of the United States this past February 24 ,” as if that was a reference to the alleged
plan to shoot down BTTR aircrafts. In fact, it was a reference to my efforts in the aftermath of
the shoot down to determine on that day, and for a few days thereafter, whether the public
clamour in Miami for a possible attack on Cuba, as well as the provocative public statements
from some within the U.S. Government, signalled a real threat against my country

DD. Immediately after the events of February 24, I worked for several days, practically
without sleep, collecting information, monitoring TV, listening to the radio and reading many
newspapers. Fortunately, the United States did not respond militarily, but I was recognized for
having helped determine if a potentially dangerous situation was unfolding.

EE. Finally, the government distorted the reasons for my promotion to Captain on June
6th. 1996, arguing that my alleged work on the shoot down earned me my promotion. Had I been
able to testify, I could have explained that in fact, by that time, I had been in grade as a
lieutenant for four years, and was promoted on the anniversary date of the founding of the
Ministry of the Interior, together with all other lieutenants who had served for four years without
blemish, including Nilo Hernandez, a co-defendant who had nothing to do with Escorpion but
who had also served four years. In Cuba it is the period of service that qualifies one for
promotion and I received my promotion on that basis alone.

I recognize that testifying at trial would mean also submitting myself to cross
examination. Given my innocence of the charges in Count III, I would have been entirely willing
to do so at a separate trial on those charges.

I came to Florida in service to my country, unarmed, to contribute to end violence against
my people and therefore to save lives. That I would be charged with a conspiracy to murder was
the furthest thing from my thinking and reality. It is my hope that this writing assists the Court
in its efforts to find the truth and restore justice.

Pursuant to the oath requirements of 28 U.S.C. § 1746, I have made the above affidavit,

swearing to its truth under penalties of perjury this o day of March, 2011.

Gerardo Hemdpdes——~
L |

MIKE ADAMS, CASE MANAGER
WAUTHORIZED BY THE ACT OF
JULY 27, 1955 TO ADMINISTER

OATHS (18 USC 4004)" / A / /]
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 98-721-CR-LENARD

UNITED STATES OF AMERICA,
Plaintiff,
Vs.
GERARDO HERNANDEZ,
Defendant.
/

MOTION TO ENFORCE COURT'S GAG ORDER
AGAINST WITNESSES

COMES NOW the Defendant, GERARDO HERNANDEZ, by and through
the undersigned counsel and respectfully requests that this Court enter an order
enforcing the gag order against witnesses in the above styled case, and as grounds
therefore would state as follows:

1. One of the central witnesses in the above styled case is Jose Basulto,
President of the Brothers to the Rescue who was a pilot present during the
shootdown of the Brothers to the Rescue planes on February 24, 1996 which
comprises Count 3 of the indictment against the Defendant, the conspiracy to
commit murder charge. Mr. Basulto has been subpoenaed by both the government
and the defense. Mr. Basulto has previously been instructed by the government that
he should refrain from media discussions or demonstrations regarding this case. Yoy

2. On February 7, 2001, Jose Basulto and Guillermo Lares (Lares was also aO\ 7 ‘
witness in this case and is also bound by the Court's gag order) held a press WJ& |

conference in Coconut Grove where they appeared on television with the mother of
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one of the victims of the Brothers to the Rescue shootdown. Basulto announced
that on February 24, 2001, Brothers to the Rescue aircraft will fly to the spot that he
decrees is the point of the shootdown in international waters and drop leaflets there
and other materials with the hope that the wind will carry them into Cuba. In
addition, Basulto held up a document before the t.v. cameras asking that the Bush
administration proceed immediately to an indictment of Fidel Castro for murder in
the shootdown of the pilots.

3. This sensationalistic grandstanding to the mass media in direct
contravention of this Court's gag order must be immediately addressed and halted in
order to prevent any future prejudice to the Defendants in their attempt to receive a
fair tnal. Mr. Basulto's actions have shown a total disregard for the Court's order,
and it is clear that nothing short of an address by the Court itself with the
appropriate inquiry regarding his contemptuous conduct and the imposition of
appropriate sanctions will stop further violations of this Court's order.

4. The fact that Mr. Basulto would at this juncture propose another Cuba
leaflet drop and announce same to the mass media and further condemn the
government of Cuba and request further indictments shows his utter disregard for
this Court's gag order. Further, the fact that he would do a demonstration for the
media showing the exact point that he decrees is the spot marking the shootdown is
just a further attempt to prejudice the Defendants from receiving a fair trial in
violation of this Court's gag order. The government was quick to condemn a
defense witness who was not even under subpoena at the time for what were
innocuous comments. The government should not take opposition to this motion in
light of their previous motion regarding witness Nuccio. Furthermore, the defense
contests that a leaflet drop occurred in international waters and the Court should
prohibit Mr. Basulto from trying to "prove" his truthfulness in an out of court

demonstration.
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WHEREFORE, it is respectfully requested that this Court enter an order
directing Jose Basulto to show cause why he should not be in contempt of Court for
conducting press conferences and flying demonstrations and leaflet drops that bear

directly on the facts of this case.

Respectfully submitted,

McKENNA & OBRONT
Attorneys for Defendant

Florida Bar No. 348481

2940 First Union Financial Center
200 South Biscayne Boulevard
Miami, Florida 33131

Phone: (305 -1040 '
By:

PAUY A. McKENNA, ESQ.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was
mailed this 8th day of February, 2001 to Caroline Heck Miller, Assistant U.S.
Attorney, 99 N.E. 4th Street, Miami, Florida 33132; William Norris, Esq., 3225
Awviation Avenue, #300, Miami, Florida 33133; Joaquin Mendez, Esq., Federal
Public Defender's Office, 150 W. Flagler Street, #1500, Miami, Florida 33130; Jack
Blumenfeld, Esq., 2600 Douglas Road, #911, Coral Gables, Florida 33134; Philip
Horowitz, Esq., 12651 S. Dixie Highway, Suite 328, Miami, Florida 33156 and

Silvia Pinera-Vazquez, Esq., 3211 Ponce de L, n Blvd., Stiite 206, Coral Gables,
Florida 33134, e ( i é
/ P

PAUL A. McKENNA, ESQ.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 98-0721-CR-LENARD/DUBE
UNITED STATES OF AMERICA,
Plaintiff,

VS.

GERARDO HERNANDEZ, et al.,

Defendants.
/

OPINION AND MEMORANDUM OF LAW

THIS CAUSE is before the Court on the Motion to Enforce Court's Directive
Concerning Witness Comments to News Media (D.E. 818), filed December 26, 2000 by the
Government, and the Motion to Enforce Court's Gag Order against Witnesses (D.E. 938),
filed February 9, 2001 by Defendant Gerardo Hernandez. Defendant Luis Medina filed a
Response to the Government's Motion on December 28, 2000. The Government filed a
Response to Defendant Hernandez's Motion on February 12, 2001. Witness Jose Basulto
also filed a Response to Defendant Hernandez's Motion on February 9,2001. On February
14, 2001, the Court heard oral argument on Defendant Hernandez's Motion. Having
reviewed the Motions, the Responses, the record, and after hearing the argument of counsel,
the Court finds as follows.

I. Introduction
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Defendant Hernandez moves the Court to enforce its Gag Order of November 27,
2000' as to all witnesses, including Jose Basulto and Guillermo Lares, whom Defendant
Hernandez alleges held a press conference, at which they allegedly spoke with the press
about the February 24, 1996 shootdown of the Brothers to the Rescue aircraft and their
planned activities for February 24, 2001.> Defendant Hernandez seeks to hold Basulto and
Lares in contempt for having violated the Court's Gag Order.* From the bench, the Court
announced that it will not hold Basulto or Lares in violation of its Gag Order of November

27, 2000, but that the Court will supplement the November 27, 2000 Order "so that all

' The Court's minutes reflect that voir dire began in this case on November 27, 2000.
Although the parties and transcript refer to this initial date as November 26, 2000, it is a
scrivener's error.

2 In its Response to Defendant Hernandez's Motion, the Government attached an
English translation of the anchorwoman discussing Basulto's press conference, discussed in
Defendant Hernandez's Motion. The anchorwoman stated,

And to solemnly remember the four pilots who were shot down
on February 24, 1996, Brothers to the Rescue will take part in a
mass that will be celebrated at the Hermita de la Caridad on
February 23rd at 8 p.m. On the following day, their planes will
fly over the Martyrs' Point and will drop leaflets which
depending on how the weather is could reach Cuba. They are
also asking exiles to sign the documents which request the Bush
administration to order the indictment of Fidel Castro for the
assassination of the pilots.

(Gov't's Resp. 0f 2/9/01 Ex. 1 at 1.) Itis undisputed that Feburary 24, 1996 is the day of the
Brothers to the Rescue shootdown.

? At oral argument, counsel for Defendant Hernandez withdrew his request to hold
Basulto and Lares in contempt for having violated the Court's Gag Order.

2
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participants, lawyers, witnesses, family members of the victims will be on proper notice as
to . . . what they may or may not do and what they may or may not discuss with members of
the media during the pendency of this trial.” (Tr. Hr'g of 2/14/01 at 6760.) This Order
therefore memorializes the supplementation of the November 27,2000 Gag Order as follows.

II.  Factual Background

On November 27, 2000, during the first day of voir dire, at the lunchtime recess, it
came to the Court's attention that family members of the victims of the Brothers to the
Rescue shootdown were congregated in front of the press, immediately outside the
courthouse. Counsel for the Government acknowledged that two of these family members
are Government witnesses in this case. Counsel for Defendant Hernandez requested that the
Court, rather than the Government, admonish those witnesses in order to prevent further
communications about the case between witnesses and the press.

The Court's initial Gag Order (D.E. 122), issued on October 20, 1998, directed the
parties and their counsel to adhere to Southern District of Florida Local Rule 77.2. In
addition, at the beginning of trial, the parties invoked the Rule of Sequestration, pursuant to
Federal Rule of Evidence 615. On November 27, 2000, counsel for Defendant Hernandez
requested that the Court extend the Sequestration Order to preclude the witnesses from
speaking with the press about the case. Counsel for the Government then articulated the
following position on that request:

Certainly that hadn't been the rule so far. [ have no problem
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telling those individuals who are on our witness list they should

not contact the press; but what I am concerned about is, any

implication or record that is being boot-strapped here that these

individuals have done something improper.
(Tr. of 11/27/00, vol. 1 at 118.) Following this stipulation, the Court modified the
sequestration order to preclude witnesses from speaking with each other and with the media
about the case. (Id. at 119.)

On December 27, 2000, the Government filed a Motion to Enforce Court's Directive
Concerning Witness Comments to News Media. In that Motion, the Government urges the
Court "to conduct an inquiry into the nature, degree and reasons for the apparent violation
of the pre-trial directive regarding public comment by witnesses, and take whatever steps it
deems necessary in order to enforce that directive." (Gov't's Mot. Enforce Ct.'s Directive at
3.) In a footnote, the Government explained that the "pre-trial directive” to which it refers
is the aforementioned November 27, 2000 Order. The Government alleges that Richard
Nuccio, who appears on Defendants' list of witnesses, was quoted directly by the Miami
Herald on December 23, 2000 about the Federal Bureau of Investigation's knowledge of the
February 24, 1996 Brothers to the Rescue shootdown. The Government argues that such
statements to the media are in violation of the Court's November 27, 2000 "pre-trial
directive" and have "severely prejudiced" the Government. (Id. at 2.)

Though Defendant Luis Medina filed a Response to the Government's Motion on

December 28, 2000, Defendants ultimately conceded the Government's argument and
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instructed Nuccio not to speak with the news media about the case.

On February 9, 2001, Defendant Hernandez filed a Motion to Enforce Court's Gag
Order against Witnesses, in which Defendant Hemandez urges the Court to issue an order
to show cause why witnesses Jose Basulto and Guillermo Lares should not be held in
contempt for violating the Court's Gag Order of November 27, 2000. Lares is a witness for
the Government, and Defendant Hernandez has subpoenaed Basulto to testify as a witness
in this matter.* In the Motion, Defendant Hernandez alleges that Basulto and Lares

held a press conference in Coconut Grove where they appeared
on television with the mother of one of the victims of the
Brothers to the Rescue shootdown. Basulto announced that on
February 24, 2001, Brothers to the Rescue aircraft will fly to the
spot that he decrees is the point of the shootdown in
international waters and drop leaflets there and other materials
with the hope that the wind will carry them to Cuba. In
addition, Basulto held up a document before the t.v. cameras
asking that the Bush administration proceed immediately to an
indictment of Fidel Castro for murder in the shootdown of the
pilots.

(Def. Hernandez's Mot. Enforce Gag Order § 2.) Defendant Hernandez argues that these
statements and actions violate the Court's Order of November 27, 2000.
In its Response to Defendant Hernandez's Motion, filed February 12, 2001, the

Government does not dispute either the enforceability or scope of the Court's November 27,

* Guillermo Lares has already testified as a witness for the Government. Jose
Basulto's name appears on the Government's witness list, although the Government has yet
to call him. Defendant Hernandez has Basulto under subpoena and has stated in open court
that 1f the Government does not call Basulto as a witness, Defendant Hernandez will call him
to testify during the presentation of his defense case.

5

Ny 1] .
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2000 Order. Rather, the Government argues that Basulto "understands and intends to comply
with the letter and spint of the court order," and that he has done so, as his remarks to the

media "are not comments on the nature, quality or meaning of any evidence in this trial," as

opposed to Nuccio's quotations in the Miami Herald. (Gov't's Resp. of 2/12/01 at 2.) The
Government requests that the Court not issue an order to show cause regarding Basulto's
statements and "instead further direct the United States to inform Mr. Basulto of the court's
pretrial gag order." (Id. at4.)

Jose Basulto filed a Response to Defendant Hernandez's Motion on February 9,2001.
In this Response, Basulto typifies the scope of the Gag Order as precluding the parties,
counsel, and witnesses from speaking to the media about the pending case. Basulto argues,
however, that the Order does not eliminate "demonstrations" by the witnesses. (Basulto's
Resp. 0of 2/9/01 at 2.) Basulto further contends that the statements he made to media were
not in regard to the instant case and are protected by the First Amendment.

Atoral argument, counsel reiterated the foregoing arguments. Without citing any case
authority, counsel for Basulto claimed that enforcement of the November 27, 2000 Gag
Order, as typified by Defendant Hernandez, would unlawfully detain Basulto in violation of
his Fourth Amendment nghts. Counsel for Basulto further argued that the only subject
which the Court may preclude witnesses from addressing to the press is in-court testimony.
The parties also stipulated that trial participants are not proscribed from participating in

religious observances, including, but not limited to, a memorial mass for the victims of the
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shootdown.

At the conclusion of the hearing, the Court found, in order "to exercise [the Court's]
responsibility, to preserve the rights of a fair trial, . . . there is a substantial likelihood that
extrajudicial commentary by trial participants including witnesses will undermine a fair
trial." (Tr. Hr'g of 2/14/01 at 6759.) As such, the Court stated that 1t

will impose a narrowly tailored gag order using the least

restrictive means possible so that a fair trial will be preserved,

and the jury in this matter who has been working very diligently

day after day since November 27 . . . will not be tainted . . . and

make a determination in this trial on the evidence that is

presented here in this courtroom.
(Id.) The Court added that this Order "will be specific in nature, but will extend to the
statements or information which is intended to influence public opinion or the jury regarding
the merits of this case.”" (Id. at 6760.)

III.  Analysis

The imposition of a gag order demands that the Court balance two competing
constitutional rights, specifically a trial participant's right to free speech under the First

Amendment and a criminal defendant's right to a fair trial under the Sixth Amendment. The

News-Journal Corp. v. Foxman, 939 F.2d 1499, 1512 (11th Cir. 1991) (finding that "when

First Amendment claims impinge upon the Sixth Amendment right to a trial by an impartial
jury, asserted First Amendment interests must yield to the 'most fundamental of all freedoms,'

the right to a fair trial for the accused") (quoting Estes v. Tex., 381 U.S. 532, 540 (1965)).
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In United States v. Brown, 218 F.3d 415, 424 (5th Cir. 2000), the Fifth Circuit characterized

a gag order as a prior restraint, but explained why the First Amendment freedom of speech
is often subordinate to the Sixth Amendment right to a fair tnal, as follows:

This duty comports with the constitutional status of all First
Amendment freedoms, which are not absolute but must instead
be "applied in light of the special characteristics of the [relevant]
environment." Tinker v. Des Moines Indep. Community Sch.
Dist., 393 U.S. 503,89 S. Ct. 733, 736,21 L. Ed.2d 731 (1969).
Indeed, "[a]lthough litigants do not 'surrender their First
Amendment rights at the courthouse door,' those rights may be
subordinated to other interests that arise” in the context of both
civil and criminal trials. Seattle Times Co. v. Rhinehart, 467
U.S. 20,104 S. Ct.2199,2207-08 n. 18, 81 L. Ed.2d 17 (1984).
"[O]n several occasions this Court has approved restriction on
the communications of trial participants where necessary to
ensure a fair trial for a criminal defendant." Id. There canbe no
question that a criminal defendant's right to a fair trial may not
be compromised by commentary, from any lawyer or party,
offered up for media consumption on the courthouse steps.

Brown, 218 F.3d at 424.

Courts have given deference to gag orders restricting trial participants'
communications with the news media. As the Fifth Circuit found, "The Supreme Court and
other Courts of Appeals have recognized a 'distinction between participants in the litigation
and strangers to it,' pursuant to which gag orders on trial participants are evaluated under a

less stringent standard than gag orders on the press." Brown, 218 F.3d at 428 (quoting

Gentile v. State Bar of Nev., 501 U.S. 1030, 1072-73 (1991)) (other citations omitted). The

Brown court explained that this well settled dichotomy stems from Sheppard v. Maxwell,
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384 U.S.333, 86 S. Ct. 1507 (1966), involving the much-ballyhooed prosecution of Dr. Sam
Sheppard. After finding that the onslaught of the media in Sheppard created a "bedlam" that
"reigned over the courtroom," id. at 355, the Sheppard Court urged [ower courts handling
heavily publicized cases to "censure” trial participants. Id. at 363. By proscribing
"extrajudicial statements by any lawyer, party, witness, or court official which divulged
prejudicial matters," the Sheppard Court remarked that a gag order on tnal participants
"might well have prevented the divulgence of inaccurate information, rumors, and
accusations that made up much of the inflammatory publicity, at least after Sheppard's
indictment, . . . without a corresponding curtailment of the news media." Sheppard, 384 U.S.
at 361-62.°

In KPNX v. Broad. Co. v. Ariz. Superior Ct., 459 U.S. 1302, 1307 (1982), the

Supreme Court denied an application to stay a gag order imposed on trial participants.

5 Both Knight Ridder, Inc., which publishes the Miami Herald and El Nuevo Herald,
and the National Broadcasting Company ("NBC") have intervened in this matter. In an
Order (D.E. 808), issued on December 18, 2000, that balanced the competing Sixth
Amendment right to a fair trial with the press's common law right to access, the Court
granted Intervenors Knight Ridder, Inc. and NBC access to the evidence admitted into the
trial record. At the conclusion of each trial day, the news media views the evidence admitted
into the trial record. The Court has also made copying facilities available to the news media.
Moreover, the members of the news media have been present inside the courtroom for each
day of trial. The Court has reserved seating for members of the press and media and has
furnished computer monitors for those in the gallery, including the news media
representatives, to view video or computer evidence admitted into the trial record. Articles
about this case have appeared daily in the Miami Herald and El Nuevo Herald and weekly
in the national and international press. Local televised news programs, particularly those
affiliated with the Spanish-speaking channels, have featured coverage of the trial since it
began.
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Justifying the imposition of that gag order, Justice Rehnquist, writing for the Court in KPNX,
concluded that "[t]he mere potential for confusion if unregulated communication between
trial participants and the press at a heavily covered trial were permitted is enough to warrant
a measure such as the trial judge took in this case." Id. at 1307 ("[c]ontinuation of the
proscription against communication to hours and places where the court is not in session
appears . . . warranted") (Rehnquist, J.).

Examining the conditions upon which the imposition of a gag order on trial
participants may be appropriate, the Court will (a) adopt the standard for determining
whether extrajudicial statements or demonstrations of trial participants would prejudice the
Court's ability to conduct a fair trial; (b) determine the scope of a gag order imposed upon
trial participants; and (c) explain why the gag order must be the least restrictive means of
preserving a fair trial, given the Court's finding of a substantial likelihood of potential
prejudice. The Court will then fashion its supplement to the November 27, 2000 ruling.

A. Court Must Find Substantial Likelihood That Extrajudicial Comments

of Trial Participants Would Prejudice Court's Ability to Conduct Fair
Trial

The Fourth and Tenth Circuit have adopted the threshold that gag orders may be

imposed on trial participants upon a finding that there is a "reasonable likelihood" that

extrajudicial commentary will prejudice a fair trial. In re Russell, 727 F.2d 1007, 1010 (4th

Cir. 1984); United States v. Tjierna, 412 F.2d 661, 666-67 (10th Cir. 1969). By contrast, the

Supreme Court "approved" the comparatively more rigorous standard that courts find a

10
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"substantial likelihood" of prejudice to the Court's ability to conduct a fair trial. Gentile, 501

U.S. at 1072 (favoring "substantial likelihood" as opposed to "clear and present danger"as
standard). Justifying the approval of the "substantial likelihood" standard, the Gentile Court
stated that prior precedent "rather plainly indicate[d] that the speech of lawyers representing
clients in pending cases may be regulated under a less demanding standard than that
established for regulation of the press." Id. at 2744. Discussing the Gentile Court's approval
of the "substantial likelihood" standard, the Fifth Circuit remarked,

In Gentile, the Supreme Court approved Nevada's "substantial

likelihood" standard when applied to gag orders imposed on

attorneys, but did not mandate it as a constitutional minimum

necessary to justify a judicially-imposed restriction on attorney

speech. Moreover, neither the Supreme Court nor this Court has

articulated a standard to apply when evaluating gag orders

directed at attorney or non-attorney trial participants.
Brown, 218 F.3d at 427.

Without deciding between the "substantial likelihood" and "reasonable likelihood"
standards, the Fifth Circuit in Brown, 218 F.3d at 427, assuming that "substantial likelihood"
connotes a stronger showing than "reasonable likelihood," held that a district court may
impose a gag order on trial participants after determining that "extrajudicial commentary by

those individuals would present a 'substantial likelihood' of prejudicing the court's ability to

conduct a fair trial."®

® In Foxman, 939 F.2d at 1515 n.18, the Eleventh Circuit reviewed a district court gag
order against all trial participants without addressing "the different standards," e.g.
reasonable likelihood and substantial likelihood.

11
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The Brown court determined that the district court met the burden of establishing a
"substantial likelihood" that the extrajudicial comments of the trial participants would
prejudice the court's ability to conduct a fair trial, based on the following two reasons. Id.’
First, the district court found that the "'unrestricted statements by the participants in this trial
would only serve to increase the volume of pre-trial publicity,” id. at 428-29. Second, the
district court found that the extrajudicial statements "would taint the unsequestered jury."
1d. at 429. Explaining why the latter "was an entirely appropriate concem," the Brown court
stated, "'Extrajudicial comments on, or discussion of, evidence which might never be
admitted at trial and ex parte statements by counsel [or parties] giving their version of the
facts obviously threaten to undermine [the] basic tenet' that the outcome of a trial must be

decided by impartial jurors." Id. (quoting Gentile, 111 S. Ct. at 2743)

B. Gag Order Must Be Narrow in Scope

Next, the Court examines to what degree the gag order must be tailored in order to
protect the First Amendment rights of trial participants. In Brown, the court held that the
district court's gag order was sufficiently narrow "to eliminate substantially only that speech
having a meaningful likelihood of materially impairing the court's ability to conduct a fair

trial." Brown, 218 F.3d at 429; see also Dow Jones & Co. v. Kaye, 90 F. Supp. 2d 1347,

7 By identifying a substantial likelihood that the extrajudicial comments of the trial
participants "would" prejudice the court's ability to conduct a fair trial, Brown, 218 F.3d at
428, the Fifth Circuit does not require district courts to make a preliminary finding of actual
prejudice in order to issue a gag order against trial participants.

12
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1360-61 (S.D. Fla. 2000) (finding gag order that "forever bars" trial participants from making
"any public statement, written or oral, which pertains to any court proceedings in this case"
to be overbroad, as inter alia it was "not limited to prohibiting only those extrajudicial
statements that would in fact be likely to affect the fairness of the trial") (citations omitted).
The Brown court further found that the gag order's specific designation of "'statements or
information intended to influence public opinion regarding the merits of the case' as matters
the parties may not share with the public media" provided "sufficient guidance regarding the
nature of the prohibited comments." Id.

Brown concerned the criminal prosecution of a state official for charges relating to
an alleged sham settlement between the state and the president of an insurance company.

Upholding the scope of the gag order in that case, the Brown court observed that the "district

court did not impose a 'no comment' rule, but instead left available to the parties various
avenues of expression, including assertions of innocence, general statements about the nature
of an allegation or defense, and statements of matters of public record." Id. at 429-30.

C. Gag Order Must Be Least Restrictive Means of Eliminating Potential
Prejudice

In an effort to protect the First Amendment rights of the trial participants, the Court
is responsible for ensuring that a gag order imposed on trial participants is the least restrictive
means of eliminating the potential prejudice. Foxman, 939 F.2d at 1515 (relying on district

court's conclusion "that there was no less restrictive means of safeguarding the defendant's

13
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Sixth Amendment rights") (citing In re Subpoena to Testify before Grand Jury, 864 F.2d

1559, 1564 (11th Cir. 1989) (finding "compelling necessity"” for gag order on grand jury

participants)); see also Brown, 218 F.3d at 430 (stating that least restrictive means

requirement for gag orders "appears to comport with the more general First Amendment
principle that restrictions on speech should employ the least restrictive means possible")

(citing Procunier v. Martinez, 416 U.S. 396,412-13 (1974)). In Brown, the district court did

not expressly discuss alternative options, about which the Brown court stated, "While it is
undoubtedly good judicial practice for district courts to explicitly set forth on the record their
consideration of such matters, we do not believe that this shortcoming requires us to vacate

the present order." Brown, 218 F.3d at 431 (citing Nebraska Press Assoc. v. Stuart, 427 U.S.

539, 563 (1976)).

The Brown court then listed the following gag-order-alternatives, discussed in

Sheppard and Nebraska Press: "change of venue, jury sequestration, 'searching’ voir dire,

and 'emphatic' jury instructions." Brown, 218 F.3d at 431.

IV. The Supplement to the Court's Gag Order of November 27, 2000

After the oral argument on February 14, 2001 and to supplement to its Gag Order of
November 27, 2000, the Court (a) finds that there is a substantial likelihood that the
extrajudicial comments of the trial participants would prejudice the Court's ability to conduct
a fair trial; (b) limits the scope of the Order; and (c) finds that imposing the Gag Order,

consistent with this Order, on the trial participants is the least restrictive means of preserving

14
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Defendants' Sixth Amendment rights to a fair trial.

A. Court Finds Substantial Likelihood of Potential Prejudice

Following Brown, 218 F.3d at 428, the Court seeks to determine whether there is a
"substantial likelihood" that extrajudicial comments by trial participants would prejudice the
Court's ability to conduct a fair trial. The Court finds that local and national media coverage
of this case has been significant since the Government's filing of the original Indictment on
September 14, 1998, and that this coverage has only intensified as the trial has progressed.
(See supra at note 4.) As the February 24 anniversary date approaches, the Court thus finds
that unrestricted statements by trial participants would only serve to increase the already
voluminous publicity attached to this trial. Moreover, the Court finds that publication of
extrajudicial statements and actions by the trial participants may very well taint the
unsequestered jury in this case. Based on these findings, the Court concludes that there is
a substantial likelihood that the extrajudicial comments and conduct by the trial participants
in this case would prejudice the Court's ability to conduct a fair trial.

Furthermore, the Court finds that on November 27, 2000, neither party objected to the
Court's Order while at sidebar, and that subsequent to the articulation of that Order, both the
Government and Defendant Hernandez independently filed Motions to enforce that Order.
The Eleventh Circuit found similar circumstances uniquely compelling: "Most significantly,
counsel for all defendants and the state had encouraged and agreed to the restrictive order,

the impetus for which was the sensationalized reporting of the media, including the News-

15
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Journal." Foxman, 939 F.2d at 1515-16 (finding restrictive order against all trial participants
would not cause irreparable injury to newspaper).

B. Scope of the Gag Order

Supplementing the Court's November 27, 2000 ruling, the Court proscribes, for the
duration of the trial, extrajudicial statements and conduct by trial participants, made to, or
in the presence of, the news media, that have "a meaningful likelihood of materially
impairing the court's ability to conduct a fair trial." Brown, 218 F.3d at 429. Trial
participants may not make extrajudicial statements or take actions intended to influence the
unsequestered jury regarding the merits of the case.

The Order does not eliminate the trial participants' freedom to express themselves
publicly, but rather only restricts them from conducting themselves in such a way that would
have "a meaningful likelihood of materially impairing the court's ability to conduct a fair
trial." Id. at 429. Pursuant to this Order, statements or conduct intended to influence public
opinion or the jury regarding the merits of the case are prohibited.

C. Imposing Gag Order on Trial Participants Is Least Restrictive Means of
Protecting Defendants' Sixth Amendment Rights to a Fair Trial

The following examination of the alternatives to imposing this Gag Order, such as
change of venue, jury sequestration, a searching voir dire, and emphatic jury instructions,
demonstrates that the imposition of the Gag Order on the trial participants is the least

restrictive means of protecting Defendants' Sixth Amendment rights to a fair trial.

16
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The Court denied Defendants' Motions for Change of Venue on July 27, 2000 and
denied the Motion for Reconsideration of the Court's Order Denying the Motions for Change
of Venue on October 24, 2000. In so doing, the Court found that Defendants had "not
demonstrated the degree of pervasive community prejudice,” which a searching voir dire and
emphatic jury instructions would not be able to cure. (Order Denying Mots. Change Venue
of 10/24/00 at 17.) Prior to the Court's denial of those Motions, Defendants voiced their
concern that the onslaught of publicity would prejudice both the jury pool prior to trial and
the jury during trial. Electing not to change venue, the Court thus bears the responsibility of
protecting the trial jury from outside influences that would taint their impressions of the
case's merits.

The Court conducted an extensive, 'searching' voir dire (both panel and individual)
and has 'emphatically’ instructed the jury, on a daily basis, not to read or listen to anything
regarding the trial immediately prior to the jury's departure each and every time from the
courtroom. The Court finds, however, that not even the most emphatic instruction or the
most searching voir dire question can shield the jurors from banner headlines or ex parte
statements and conduct by witnesses or counsel that would undoubtedly receive extensive
coverage. Since the trial began, this case has been the daily bread for the local press and
media. This understandable attention notwithstanding, the Court remains accountable for
protecting the jury from extrajudicial statements and actions regarding the merits of the case.

The presentation of evidence in the Government's case has proceeded for approximately

17
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three months before fifteen citizens who have negated their own personal commitments to
labor day after day in this trial. As the trial continues, the Court finds that it would be
imprudent at this stage of the proceedings to change venue or sequester the jury, both of
which will further disrupt the lives of these jurors and those in the community who follow
this matter with interest. Finding no other alternative, the Court finds that a narrowly tailored
gag order is the least restrictive means of curing the potential prejudice to the Court's ability
to conduct a fair trial.®

V. Conclusion

Therefore, the Court finds a substantial likelihood that the extrajudicial comments and
conduct of the trial participants® in this case would prejudice the Court's ability to conduct
a fair trial. The Court further finds that this Order precluding all trial participants from
making extrajudicial statements or taking actions that would have a meaningful likelihood
of materially impairing the court's ability to conduct a fair trial is narrowly tailored. The
Court finds that this Order precludes extrajudicial statements and conduct intended to

influence public opinion or the jury regarding the merits of the case. Finally, the Court finds

# Having found that the imposition of the gag order, consistent with this Order, is the
least restrictive means of preserving a fair trial, the Court finds that its imposition on the trial
participants does not violate their Fourth Amendment rights.

9

Trial participants are defined, for purposes of this Order, as the parties, their
counsel, witnesses, and their counsel. Witnesses are defined, for purposes of this Order, as
any witness who is under subpoena or whose name appears on one of the parties' witness
lists.

18
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that the imposition of this Order on trial participants is the least restrictive means of
protecting Defendants' Sixth Amendment rights, the "most fundamental of all freedoms."
Foxman, 939 F.2d at 1512 (quoting Estes, 381 U.S. at 540).

Accordingly, it is

ORDERED AND ADJUDGED that:

1. The Motion to Enforce Court's Directive Concerning Witness Comments to News
Media (D.E. 818), filed December 27, 2000 by the Government, and the Motion to Enforce
Court's Gag Order against Witnesses (D.E. 938), filed February 9, 2001 by Defendant
Gerardo Hernandez, are GRANTED consistent with this Order.

2. Legal counsel for the parties shall aid the Court by providing copies of this Order
to all trial participants, including all lay witnesses, and by counseling them as to the
parameters and consequences of this Order.

DONE AND ORDERED in Chambers at Miami, Florida this _L(g_ day of February,

2001.

Nhar % W >
AN A. LENARD Q‘“\J
ITED STATES DISTRICT JUDGE

cc: United States Magistrate Robert L. Dubé

Caroline Heck Miller, AUSA William M. Norris, Esq.
99 NE 4th Street 3225 Aviation Avenue, Suite 300
Miami, Florida 33132-2111 Coconut Grove, Florida 33133-4741
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Joaquin Mendez, Esq.

Federal Public Defender’s Office
150 West Flagler Street, Suite 1500
Miami, Florida 33130-1555

Paul A. McKenna, Esq.
266 Tigertail Avenue, Suite 104
Miami, Florida 33133

Larry Klayman, Esq.
Suite 725

501 School Street, S.W.
Washington, DC 20024

Silvia B. Pinera-Vazquez, Esq.
3211 Ponce de Leon Blvd., Ste. 206
Coral Gables, FL 33134
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Philip Horowitz, Esq.
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Sofia Powell-Cosio, Esq.

1390 Brickell Ave., Ste. 200
Miami, FL 33131
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\ p.C.
UNITED STATES DISTRICT COURT | -5P oY GA—
SOUTHERN DISTRICT OF FLORIDA

FEB 2 2 200
Case No. 98-0721-CR-LENARD/DUBE CLARENCE MABOOX
. clerk U.5. DIST" o1,
6.p. OF FLA . Mlami
UNITED STATES OF AMERICA,
Plaintiff,
V8.
GERARDO HERNANDEZ, et al.,
Defeﬂdants.
/
E AR DE GIN
0 { ON OR CA

THIS CAUSE is before the Court on the Re-Filing of Notice of Impending Action
and Request for Clarification, If Necessary, filed February 21, 2001 by Witness Jose Basulto.
The Court treats this Notice as a Motion for Clarification and/or Modification of the Court's
February 16,2001 Order. The Government and Defendants Rene Gonzalez, Ruben Campa,
Gerardo Hernandez, and Antonio Guerrero filed Responses on February 22, 2001. Having
reviewed the Motion, the Responses, and the record, the Court finds as follows.

L Introduction

On November 27, 2000, the Court issucd a Gag Order, which Defendant Gererdo
Hernandez sotight to enforce against Witnesses Jose Basulto and Guillermo Lares, who

allegedly beld a press conference, at which they ellegedly spoke with the press about the

R\
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February 24, 1996 shootdown of the Bro"chcrs to the Rescue aircraft and their planne
aotivities for February 24, 2001.} After reviowing Responscs to Defendant Hemandez's
Motion to Enforce the Court's November 27, 2000 Order and after hearing oral argument on )
the Motion, at which the Government, Defendants, defense counsel, Witness Basulto, and
his counsel appeared and made argument, the Court'supplernented its November 27, 2000
Order on February 16, 2001.

On.Febmaxy 16,2001, the Court provided in pertinentpart that, while not climinating
the trial participants' freedom to express themselves publicly, all trial participants are
precluded “from making extrajudicial statcr‘ﬁent.i or taking actions that would have a

meaningful liléi]ihood of materially impeiring the court's ability to conduct a fair trial.”

(Order of 2/ 16/01 lt 18.) In that 0&, the Court also expressly precluded “extrajudicial

.

In its Res_pOnsomio Defendant Hernandez's Motion, the Government attached an
Englishtranslation of the anchorwoman discussing Basulto's press conference, discussed in
Defendant Hernandez's Motion. The anchorwoman stated,

And to solemnly remember the four pilots who were shot down
on Pebruary 24, 1996, Brothers to the Rescue will take partin a
mass that will be celebrated at the Hermita de la Caridad on
February 23zd at 8 p.m. On the following day, their planes will
fly over the Martyrs' Point and will drop leaflets which -
depending on how the weather is could reach Cuba. They are
also asking exiles to sign the documents which request the Bush
administration to order the indi¢tment of Fidel Castro for the .
assassination of the pilots. :

(Gov't's Resp. 0f 2/9/01 EX. 1 at 1.) Itis undisputed that Feburary 24, 1996 is the day of the
Brothets to the Rescue shootdown.
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statements and conduct intended to influence public opinion or the jury regarding the merits
of the case.” (Id.)

On February 21, 2001, Witness Basulto filed the instatit Motion for Clarification
and/or Modification of the Court's February 16,2001 Order. In this Motion, Witness Basulto
notifies the Court of what actions he is planning on taking during the upcoming weekend of
February 23 and 24, 2001 and requests whether these actions would be in violation of the
Court's February 16, 2001 Order. Witness Basulto emphasizes that these activities have
persisted annually on the anniversary of the February 24, 1996 shootdown.

In its Response, filed February 22, 2001, the Government argues that Witness Basulto
be allowed to participate in each of the actions of which he notifies the Court.

In their Responses, filed February 22, 2001, Defendants Rene Gonzalez and Ruben
Campa maintain that the Court's Otcier of Februaryllﬁ, 2001 is clear ﬁthout modifications.
D;fendant Gonzalez also contcnds that “the witness seeks this Court to either bless or reject
actions that they may or may not take to commemorate the events of February 24, 1996.
Such a 'bicssing’ by this Court would be tantamount to this Court providing an advisory
opinion which it is strictly prohibited from doing.” (Def. Gonzalez's Resp. of 2/22/01 at 1.)
Defendant Antonio Guerrero, in his Reéponsc filed February 22, 2001, agrees that Witness
Basulto is secking an advisory Opinion. |

In his Responsc, filed Februaty 22, 2001, Defendant Gerardo Herandez argues that

Witness Basulto should not be allowed to violate the Court's Feburary 16, 2001 Order.
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Defendant Hernandez argues that the press statements attached as Exhibit C to Witness
Basulto’s Motion are “directly relsted to facts in this trial.” Defendant Hernandez further
argucs that 'Witncssl Basulto’s “proposed flight, leaflet drop, and press release are geared
toward igniting emotions in the community with regard to the issue of the natur.e of the
shootdown, where the fault lies, and a host of other issues.” (Dcf. Hernandez's Resp. 9§ 3.)
Defendant Hernandez continucs, “Basulto is a subpoenaed witness in this case that the
defense will call. He should not be allowed to violate the Court's fairly tailored gag order.”
(Id. (emphasis in original)

II.  Analysis

As the Court highlighted in its Order of February 16, 2001, the issuance of gag orders
necessarily contemplates the balancing of two fundamental rights, the First Amendment right
to free speech and the Sixth Amendment right to a fair trial, “the most fundamental of ail
freedoms.” News-Journal Corp. v. Foxmag, 939 F.2d 1499, 1512 (11th Cir, 1991) (finding
that “when First Amendment claims impingc upon the Sixth Amendment right to a trial by
an impartial jury, asserted Fimtl Amendment interests must yield to the “most fundamental
of all freedoms,” the right to a fair trial for the a;:cugcd") (quoting Estes v, Tex., 381 U.S.
532, 540 (1965)). As the Fifth Circuit and Supreme Court have noted, a “trial by newspaper”
jeopardizes the Court's ability to conduct a fair trial. Upnited States v. Brown, 218 F.3d 415,
423 (Sth Cir. 2000) (quoting Pennckamp v. State of Fla, 328 U.S. 331, 366 (1946)

(Frankfurter, J., concurring)). Justice Frankfurter explained why, during the course of trial,

4
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of the case." (Jd.)

Witness Basulto, who is undcr subpoena, is a fact witness in this case. One of the
areas of his testimony surrounds the February 24, 1996 Brothers ta the Rescue shootdown.
The facts of this event, as well as others, are at issue before the jury in this case. Issues of
fact relate directly to the case's merits. For the duration of this trial, fact witnesses are
therefore precluded from making extrajudicial statements or conduct with regard to issues
of fact that are before the jury.

Our country is protective of many rights and liberties. The courts ate frequently in
the position of balancing these liberties because our constitutional democracy - empowered
by the people - has entrusted this duty to‘the courts. The task is often not easy, but required
by the rule of law and must be respected,

Lawyers have entered appcarénces on behalf of the lay witness, Jose Basulto. These
attorneys are both experienced and studied. They are capable of rendering thoughtful
counsel to their client. |

Accordingly, it is

ORDERED AND ADJUDGED that the Motion for Clarification and/r Modiﬁcation

| of the Court's February 16, 2001 Order; filed February 21, 2001 by Witness Basulto, is
GRANTED IN PART AND DENIED IN PART consisfent with ﬂﬁs Order.
DONE AND ORDERED in Chambers at Miarui, Florida this 2.2 day of February,

2001.
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UNITED STATES DISTRICT COURT™ L
SOUTHERN DISTRICT OF FLORIDA ¢

MIAMI DIVISION CLAGUNCE HADOOA
CLERK U S . DIST. CY
SD.CFFLA - MiA

Case No. 98-721-CR-LENARD/Dubé
UNITED STATES OF AMERICA
Plaintiff,
VS,
RUBEN CAMPA, et al,

Defendant.
/

DEFENDANTS’ JOINT MOTION FOR A MISTRIAL
AND CHANGE OF VENUE

Defendants Fernando Gonzalez, a/k/a, Ruben Campa, Gerardo Hernandez,
Ramon Labanino, a/k/a Luis Medina, Antonio Guerrero, and Rene Gonzalez, pursuant
to the Fifth and Sixth amendments, request a mistrial and renew their previouslv-filed
joint motion for a change of venue. Defendants’ renewed motion is based on this
Court’s Orders dated February 16 and 22, 2001, and the events that unfolded during
the weekend of February 24, 2001. The legal grounds for defendants’ renewed motion

for a change of venue are set forth in their previously-filed legal memoranda, which are

incorporated by reference herein. See generally United States v. McVeigh, 918 F. Supp.

1467 (W.D. Okl. 1996).
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l. Defendant Gerardo Hernandez is charged, in relevant part, with
conspiring to commit murder in connection with the shootdown of two Brothers to the
Rescue (BTTR) aircratt on February 24, 1996.

2. As the trial of this cause moved along to embrace the issue involving
the February 24, 1996 shootdown and we began to approach the fifth anniversary of the
event, this Court issued an Order limiting what outspoken BT TR president and potential
witness Jose Basulto, who observed the shootdown, would be allowed to say and do in
commemoration of the anniversary and the shootdown.

3. This Court was properly concerned about theimpact media coverage
of Mr. Basulto’s activities and press conferences would have on the defendants’ ability
to receive a fair trial. In relevant part, this Court found “that not even the most
emphatic instruction or the most searching voir dire question can shield the jurors from
banner headlines or ex parte statements and conduct by witnesses or counsel that would
undoubtedly receive extensive coverage™ See Order dated February 16, 2001 at 17.

4. After a certain amount of legal maneuvering, Mr. Basulto was
ultimately permitted to participate in activities commemorating the fifth anniversary of
the shootdown. As this Court accuratelv predicted, the commemorative events received
a great deal of publicity, all of which was biased against the defendants and consistent

with the government’s position at trial. For example, on February 24, 2001, an editorial

appearing in the Miami Herald stated that, on the date of the shootdown, the BTTR
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airplancs were “flving a routine search in international airspace over the Florida
straights,” facts which the defendants have denied at trial. The editorial also describes
the Cuban government, with whom the defendants have admitted cooperating, as a
“terrorist state” that “killed” the BTTR pilots. Sec Exhibit A.

5. On Februarv 24, 2001, El Nuevo Herald published an editorial
containing large photographs of the BTTR pilots who were shot down and stating that:
“The murder, as shown during the ongoing trial against a Cuban spy network in
[ Miami], was a coldly calculated operation orchestered by the Fidel dictatorship’s secret
services and its agents in Miami.” See Exhibit B [translation supplied).

6. A lengthy Miami Herald article also appearing on February 24,
2001, prominently quoted the executive director of the Cuban American National
Foundation, whose contacts with terrorist groups and individuals has become an issue
at trial, as saying that: “What is clear from the trial is that Brothers to the Rescue were
set up and that murder was committed.” See Exhibit C.

7. On February 25,2001, a Miami Herald article echoed Mr. Basulto’s
contention, embraced by the government’s theory of prosecution at trial, that the
February 24, 1996 shootdown took place approximately 20 miles north of Havana - Le.,
over international waters. The article also echoed Mr. Basulto’s contention that the

pilots had been “murdered” on February 24, 1996. See Exhibit D.
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8. On February 26, 2001, a Miami Herald columnist quoted from an
audio taped conversation which was introduced into evidence at trial and involved the
Cuban Mig pilots who shot down the BT'TR aircraft. The taped conversation, which was
plaved and over and over again in Spanish-speaking radio and stations over the weekend,
dramatically reflects the Cuban pilots’ excitement and pride over the successful
shootdown. See, e.g., Exhibit G. (A copy of a Spanish-speaking television station’s
coverage of the commemorative events, which includes a replay of the cockpit
conversations, will be filed in further support of this motion). The Miami Herald
columnist joined the growing chorus of people in the local community who are calling
for the indictment of Fidel Castro in connection with the shootdown. See Exhibit E.

9. On September 25, 2001, yet another article in El Nuevo Herald
echoed Mr. Basulto’s claim that the BTTR aircraft were illegally shot down over
international waters. See Exhibit F. The article shows a photograph of the mother of
one of the victims in the arms of Mr. Basulto, who is accompanied in the photograph by
Guillermo Lares, another BTTR pilot who testified tor the government at trial. See
Exhibit F. It also reports that BTTR members are leading a campaign to petition
President Bush to indict Mr. Castro.

10.  Givensuchextensive and biased coverage of the events that unfolded
over the weekend of February 24, 2001, and their obvious, direct relation to the issues

the jury must decide at trial, defendants renew their motion for a change of venue.
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What this Court properlv feared would happen if Mr. Basulto “re-cnacted” the
shootdown consistent with the government’s theory of the case has actually taken place.
No amount of voir dire or instructions to the jurv can cure the taint, whose ripple effects
are difficult to measure.

11, Accordingly, defendants request a mistrial so that their trial can be
conducted in a venue where communitv prejudices against the defendants are not so
deeply embedded and tanned by the local media.

12, Counsel for Mr. Gonzalez’s co-defendants have authorized
undersigned counsel to state that their clients join in this request.

Respectfully submitted,

KATHLEEN M. WILLIAMS

ssisednt Federal Public Defender
Florida Bar No. 0814652
150 West Flagler Street, Suite 1700
Miami, Florida 33130-1556
Tel: (305) 530-7000 ext. 151
Fax (305) 536-4559
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CERTIFICATE OF SERVICE

lS‘F

[ certify that a copy of the foregoing instrument was hand-deliverJrhis dav
of March, 2001, to: Caroline Heck Miller, Assistant United States Attornev, 99 N.E.
4th Street, Miami, Florida 33132; Paul A. McKenna, Esq., First Union Financial
Center, 200 South Biscavne Blvd, Suite 2940, Miami, Florida 3313 1; William Norris,
Esq., 3225 Aviation Avenue, Suite 300, Coconut Grove, FL 33133; Phillip R. Horowitz,
Esq.. 12651 S. Dixie Highway, Suite 328, Southpark Centre, Miami, Florida 33156;

Jack R. Blumenfeld, Esq., 2600 Douglass Road, Suit¢ 911, Coral Gables, Florida 33134.

CrCAMPAmistnial. wpd
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| THE FOUR BROTHERS

FREMEMBERING FEB. 24,1996

ive years ago the Fidel Castro’
regime coldly murdered four -

" Miami men whose mission that
day was to stand ready to save the
.lives of any Cuban attempting to
flee that island by sea.

The four — Carlos Costa,
Armando Alejandre, Mario de la

- Pefia and Pablo Morales — were
"1’ aboard a pair of unarmed Cessnas

- owned by Brothers to the Rescue
" flying a routine search in interna-
tional airspace over the Florida
" Straits. With no warning, they

were shot from the sky by Cuban .

MiGs acting under higher orders.
None of this is in doubt. The

nature of this crime shall not be

forgotten, nor its cruelty forgiven.
If any good news can be deliv-

‘ered on this anniversary it is that

the families have been awarded
$93 million in damages, to come
from frozen Cuban assets.
Although money cannot replace
precious lives, it represents a mea-

sure of justice against the terrorist

state that killed them.

JOHN S. KNIGHT (1894-1981) IE"EHI""IEH!I"!I JAMES L KNIGHT (1909-1991)
P EEE— ]
1 __ eee
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124 de febrero es una
E fecha aciaga parala his-
toria del exilio cubano.
Ese dia, aviones MiGs del
régimen de La Habana dieron
muerte a cuatro miembros del
grupo Hermanos al Rescate.
El dramatico aconteci-
miento, hace hoy cinco afios,
puso fin a 1as vidas de Carlos
Costa, Armando Alejandre,
Pablo Morales y Mariode la
Pefia sobre aguas internaciona-
les y coincidio con un agrava-
miento de la represién contra
los disidentes de la isla.
El crimen, como ha-sido
revelado en el juicio que se
lleva a cabo confra unared e

“espias cubanos en la ciudad,
Tlie Una operacion celosameite
calculada y orquestada por 10s
“dura de Fidel Castro y sus
agentes en Miami. .

ictadura no tuvo repa-

ros en volar en pedazos dos
avionetas civiles indefensas.

Tampoco los tuvieron los
pilotos asesinos cuando dieron
rienda suelta a expresiones soe-
ces de jubilo mientras las dos
aeronaves de Hermanos al Res-
cate y sus tripulantes caian al
mar envueltas en llamas.

Carlos, Armando, Pablo y
Mario ayudaban a salvar vidas
de “hermanos” en las aguas del
Estrecho de la Florida en un
acto de sobrada nobleza.

Sus muertes no fueron ni
seran en vano.

Case 1:98-cr-00721-JAL Document 1009 Entered on FLSD Docket 03/02/2001 Page 8 of 14

i

T T—r———

R I T vy




Case 1:98-cr-00721-JAL Document 1009 Entered on FLSD Docket 03/02/2001 Page 9 of 14

'SATURDAY, FEBRUARY 24,2001 » FINAL EDITION

www . herald.com

Brothers plane
shoot-down a

Castro trap?

BY ALFONSO CHARDY
‘achardy@heraid.com
Five years after the downing of two
Brothers to the Rescue planes by a
Cuban MiG, evidence is emerging in a
Miami courtroom suggesting the
shoot-down was no crime of opportu-
nity, but part of a carefully plotted
trap meant to discredit and destroy
the anti-Castro group.
*. Today marks the fifth anniversary
of the shoot-down — a moment that
comes just as testimony in the Cuban
spy trial begins to underscore the
deep suspicions Castro foes in Miami
long harbored about Cuban govern-
ment intentions. -
‘. Documents submitted by federal
prosecutors as evidence, like once-se-
tret computet and radio messages

_ » LEKE SE BROTHERS, 0A

lont. —
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suggests °
planes -

ambushed

D BROTHERS, FROM W

between the alleged spies and
their Havana handlers, chroni-
cle efforts by Havana's agents

to sabotage Brothers to the.

Rescue and pave the way for

an ambush in which two Broth-,

ers pilots and two raftér lpot
ters were killed 0

CONSPIRACY? |

In fact, U.S. prosecutors say,
evidence points to a conspir-
acy involving Havana and one
of the alleged spies to set up
the Brothers pilots.

The charge also seems to
validate a theory initially
flosted by Brothers leader José
Basulto days after the shoot-
down that the event was the
outcome of a Cuban covert

. operation to connect Brothers
. to anti-Castro terrorism.

SOBENTO NOLTUR/EL NUEVO HERALD

VALIDATING A THEORYP Brothers leader José Basulto first
floated the idea the shoot-down was a Cuban covert operation.

- ‘What Is clear
fromthe trialls
vthat Brothers to
the Rescue were
‘set up and that

murder was
committed.’

~JOE GARCIA,
exscutive directar, CANF

According to Basulto, Cuba

had planned to claim that the

Brothers planes had been shot

down while en route to an air-  a target for the Cuban govern-
strike on Cuba ment,

Basulto is & witness in the
trial in which five salleged
Cuban spies are fighting
charges of trying to infiltrate
U.S. military installations and
Cuban exile organizations
including Brothers ta the Res-

The recently declassified
computer and radlo messages
between the alleged spies and
their Havana handlers, for
example, detail elaborate
efforts to set up Brothers for

into action again in the 1990s.

Some sponsored raids
against the Cuban coast. Oth-
ers staged attacks at tourist
sites. 5till others opted for
nonviolent protests such as
pro-democracy flotilias — and
among organizers of the first
flotilla oo May 20,1990 was
Basulto — & Bay of Pigs vet-
eran. ’

Cuba’s suspicions about the
organization intensified and
300N thereafter, the suspected
spies were deployed to South
Florida.

One of the first to arrive

. was René Gonzdlez, now s trial

defendant, who landed at Boca
Chica Naval Air Station in 1990
abouard a stolen crop duster.

CLOSE TABS TO HAVANA

One of Gonzdlez's targets
was Brothers to the Rescue
which he successfully infil-
trated, becoming one of its
pilots. Another spy suspect,

cue for the purpose of h g

the shoot-down — includma
f

Roque, also penetrated the

.. U.S. national security.

“What is clear from the trial

" is that Brothers to the Rescue

were set up and that murder
was committed,” said Joe Gar-
cia, executive director of the
Cuban American National
Foundation, which also was
allegedly targeted by the spy

. suspects. “The trial shows an
. ongoing effort by the Cuban

government to create dissen-
sion and strife smong those

. who fight for (reedom and

democracy for Cuba.”

FIGHTING TERROR

The accused sples claim
they were merely working to

arr or que’s
secret return to Cuba on the
eve of the shoot-down.
SIMILAR TO THEORY

The operation laid out in
the messages resembles Basul-
to's theory that Cuba shot
down the Brothers planes to

_smear the group’s reputation.
Basulto says Cuba had planned
to present Roque, the infil-
trated Brothers pilot, as sole
shoot-down survivor and have
him describe details of the
“texrorist” mission

The only reason the plot
failed, Basulto said, is that he
survived the shoot-down by
turnmg o(f his plane’s tran-

.. protect their h land from and flying into a cloud
acts of terrorism by the Broth- toeudenplmumgM.uG
ers. Roque disappeared from
One of the defendants, Ger- Miamj on the eve of the
ardo Hernindez, is charged ers’ fateful flight — reappear-
with conspiracy to commit ingin Havana after the shoot-
. murder in the shoot-down. down and disclosing that he
Attorneys for Herndndez and  had infiltrated Brothers to the

-

his co-defendants do not dis-
pute that their clients worked
for the Cuban government. But

.. they told jurors that the men

spied on military installations
and infiltrated exile groups to
protect Cuba — not to com-
promise national security.
One of Havana's spies

inside Brothers, Juan Pablo

%

Roque, reported to one of his
Cuban handlers and the FBI
that Basulto had mentioned
plans to manufacture a “secret
weapon” for delivery to island-
based anti-Castro foes, accord-

- ing to prosecution evidence.

. The court document says nef-

ther Cuba nor the FBI took the

,. report seriously,

Most of the evldence lub—

" mitted by the prosecution por-

trays Brothers to the Rescue as
»y

Rescue. Roque is now a fugi-
tive in the spy case.

As it unfolds, evidence
emerging suggests that Cuba
may have dispatched spies to
South Florida after concluding
that Washington was not tak-
ing seriously its demands to
crack down on exile “terror-
ists” and incursions iato
Cuban airspace by Brothers
planes.

CUBAN FEARS

The creation of Brothers to
the Rescue in early 1991 and
Basulto’s role in the group
played a major part in
Havana's fears. Many exifes
who had received paramilitary
training in the early 1960s
when the CIA financed the 1lI-
fated Bay of Pigs invasion went

»

group and became a pilot as
well. Their code names were
Castor, for Gonzdler, and
Germin for Roque.

Roque and Gonzdlez kept
close tabs on Brothers sad
reported on the group to
Havana — and the FBL

Both Roque and Gonzdlez
often gave the FBI information,
but never told the agency they
were aiso Havana's men in
Miami or that Havana was pre-
paring some sort of retaliation
against the group, according to
memos confiscated by the FBI
after their arrest.

Rsdio messages from
Havana, submitted as evi-
dence, indicate Cuba began
planning retalistion in Decem-
ber 1995 or January 1996 to
deter further incursions of
Cuban airspace by Brothers

lanes.

By Jan. 29, the messages
show, Cuba had approved
Operation Scorpion — the offi-
cial response against Brothers.

REPEATED WARNINGS

in February 1996, Havana
repeatedly warned Gonzélez
and other agents to avoid fly-
ing Brothers planes in the Flor-
ida Straits — especially
between Feb. 24 to Feb. 27.

Days alter those warnings,
pilots Carlos Costa and Mario
de la Pefia and rafter spotters
Armando Alejandre and Pablo
Morales were killed when a
Cuban MiG rocketed their
unarmed Cessnas as they flew
over the Florida Straits.

Their deaths will be com-
memorated today with a
memorial flyover by Basulto
and other Brothers pilots over
the shoot-down area.

~
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BY PAUL BRINKLEY-ROGERS

When the lilies tumbled out
of the sky on Saturday at a
place Cuban Americans now
call Martyr's Point, there were
no hostile MiGs there to blast
the flight of three small Broth-
ers to the Rescue planes out of
the sky.

Brothers co-founder josé
Basulto, at the controls of a
Cessna 337, led the formation,
just as he did five years ago
when rockets knocked down
two other planes of the same
kind. Killed were his friends,
Carlos Alberto Costa and Pablo
Morales, both 29, Mario de la
Pefia, 24, and Armando Ale-
jandre, 45.

Radio traffic from Havana
airport officials crackled over
his headset as he circled the
spot, reciting a name of each of
“our martyrs” as he hurled bou-
quets onto s glistening sea. The
gleaming white Coast Guard
cutter Legare was on station
below in international waters,
its radar probing the skies for
any fighter jets from Cuban
military fields near Havana, just
20 miles to the south.

The anniversary was a day
full of sombre theater and tear-
ful emotions for the 50 Cuban

e e e e e Am e e -

Downed pilots re

American friends and family
members of the lost fliers who
gathered at Opa-locka Airport
to watch the planes take off in
the early afternoon.

A similar memorial flight
has been made every year since
the shoot-down, an act that
dragged U.S.-Cuba relations to
4 bew low and resulted in legis-
lation toughening the decades-
old embargo. In October, the
Clinton administration agreed
to release $58 million in frozen
Cubarni assets as part of s court-

ordered award of more than -

$100 million to the family mem-
bers of the four pllots.

Eva Barbas, 75, the silver-
haired mother of Morales,
came with four red silk roses —
one for each of the dead —
which also were dropped at the
site. Prayers were offered.

Nine-year-old Reynaldo
“R.J.” Martin, son of Ray
Martin, who was a crew mem-
ber on one of Saturday’s group
of sircraft, hugged his mother,
Maria, and wept. She said he
worried about his dad’s safety.

LAST-MINUTE RULING

The flight came only hours
after the lith U.S. Circuit Court
of Appeals in Atlanta ruled that
Basulto could make the flight.

Randall Marshall, flegal

o
DOMMNA E. MATALE PLANAS/HERALD STAFF

LED FLIGHT TO MARTYR'S POINT: Brothers 1o the Rescua
co-founder José Basulto at the Opa-locka Alrport.

director for the American Civil
Liberties Union in Florida, said
the court stayed a gag order
issued by U.S. District Judge
Joan Lenard that could have
grounded Basulto, a witness in
the ongoing Cuban spy case in
Miami that Lenard is hearing.
In question was whether Bas-
ulto had violated Lenard's
order by announcing that he
planned to participate in Satur-
day’s airborne memorial,

The lead defendant in the
spy case, Gerardo Hernindez,
is specifically charged with
conspiracy to commit murder
- —

by allegedly giving Cuba the
flight plan of the Brothers
planes.

Also flying Saturday were
Aurefio Hurtado De Mendoza,
who flew with Basulto, and
Billy Schuss, Raul Martinez and
Guillermo Lares, an Argentine
volunteer.

Two Federal Aviation
Administration inspectors,
Daniel Castro and Mark Hem-
merle, checked out the planes
and passed all three. They
stood to one side to watch the
aircraft take off and head west
toward the Everglades, and

flight, flowers

then south to Flamingo and the
Florida Keys.

OVER THE STRAITS

A few minutes out over the
Straits of Florida, as they left
sirspace controlled by Miami
and entered airspace controlled
by Cuba, the pilots tried radio-
ing Havana Centro — Havana
air traffic control. Sometimes
when Brothers to the Rescue
planes announce themselves
the Cubans reply, and some-
times they do not, Basulto said.

But on Saturday, Havana
was qulck to acknowledge the
flight. The controller was also
quick to wamn the pilots that
they were entering a tona peli-
groso — adanger zone.

Basulto said Havana claims
the zone is used by Cuban mili-
tary aircraft for training, “but
they don’t have much money
nowadays, and so their planes
don't fly much. Nowadays, the
danger zone is for us.”

REPEATED WARNINGS

Both Basulto and his copilot
kept 2 watchful look at the hori-
zon for hostile aircraft. A haze
obscured the Cuban coast, and
clouds also interfered with visi-
bility. But other than the
repeated warnings from

Havana — very much like En
warmnings issued five years ago
before the missiles were fired

- — po threat materialized.

The aircraft circled at soti
feet over Martyr’s Point.

Basulto recited the names gf
the dead fliers over the radjy;
meaning that the Havans con-
trollers got the message, too.
The operator admonished hith
for using the radio frequency
also used by commercial airlip-
ers landing at Havana's Jose
Mart{ International Airport —
for the ceremony.

But Havana was courteoiis,
even after Basulto declared that
his friends had been “myg;
dered” and appealed for “jus-
tice for this crime.”

Bringing Fide! Castro and
other Cuban officials to trial for
the death of the pilots is an aim
of both Basulto and the rela-
tives,

Before the fight took off,
Basulto said Gov. Jeb Bush =
who was in Miami on Saturday

- to talk with members of the

Cuban community — had
agreed to deliver a letter from
Eva Barbas to the governor's
brother, President Bush. The
letter, he said, asks the presi-
dent to indict the Cuban leader,
wht Basulto claims gave the
ordst ® shoot down the planes.

——
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5 for Castro?
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S
Dcuban MIG pilot at around 3:20
@? Feb. 24,1996, upon sightinga
others to the Rescue civillan |
%ﬂﬂﬂ “Target lock-on, authorize us!
_It's a Cessna 3-37. ... That's the
@& Authorize us, damn it.”
— Cuban commander: “Fire.”
+ MiG pilot, upon firing shots that
%:& four US.airmenona humanitar-
mn: search missiorn: .
S “Wegot him, damn itl We got him!
O. . The other ane destroyed! The other
Ghne destroyed! Fatherland or death,
Q' un it! The other one down, tool”

=TI When rationalizing her armed

.Alnvuwg-w. predawn raid to seize 6-year-
'’ old Eli4n Gonzilez, then-U.S. Attor-
ney Janet Reno invoked the almighty

N
I~ “rule of law.”

O  But in her last years in office, she

Qused no such standard to bring about

Sustice in the murder of four civilian

T airmen, three American citizens and

%osn US. resident, by the regime of

— Fidel Castro. .
There was no shortage of evidence.

% Cuban military transmissions, inter-

@ cepted by the U.S. military, gave the

(O macabre play-by-play. There was no

doubt the regime gave the order to

mwm.c.o and his cabal
have been spared
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Castro and his cabal
have been spared
blows they deserve.

strike against American civilians over
international waters. It echoed in the
calm voice of 8 nameless Cuban com-

- mander:

“Authorized to destroy.”

Of course, indicting Fidel Castro
and raiding a small house in Little
Havana are two different things. The
payoff on a raid against a Cuban exile
family is an easy flex; taking on Castro
requires more muscle than a tradition-
ally lame prosecutor can muster.

Rule of law? Right, whatever.

In the five years since the shoot-
down, there have been policy tweaks,

a civilian lawsuit by the victims’ fami~
lies and a celebrated case against an
alleged Cuban spy ring.

While a president proclaimed
embargo-tightening measures, his
administration went on to purture his-
toric collaborations with the Cubans.

And while evidence surrounding
the shoot-down anchors the U.S. gov-

_ernment's case against alleged Cuban
spies, now unfolding in a Miami fed-
eral court, the harshest verdict could
fall upon the alleged ringleader, not
Fidel Castro.

Federal prosecutors say the lead
defendant, charged with conspiracy to
commit murder, gave Cuba the flight
plan of the ill-fated Cessnas. His
actions, they say, earned him a written
rave from Havana, “We have dealt the
Miami right a hard blow.”

But while the spy case has blown
open Cuban operations in Miami, Cas-
tro and his cabal have been spared
whatever hard blows they deserve.

“The closest blow: s court ruling in
favor of the airmen’s relatives grant-
ing them $93 million of frozen Cuban
assets.

Yet for all those millions, the ruling
rings empty without as muchasa
symbolic indictment.

Hoping to bring on one. a Washing-
ton, D.C., watchdog group sent a letter
last week to Reno’s successor, John
Ashcroft, asking him to review the
shooting and bring to justice “the offi-
cers who pulled the triggers, their
superiors whose commands are heard
on tape recordings, and the higher

authorities who approved this act of
state terrorism.”

“The letter from the Center for a
Free Cuba s signed by a ist of digni-

* taries and clvic figures, including the
formet U.S. ambassador to the United
Nations, Jeane Kirkpatrick.

- The center’s executive director,
Frank Calzon, can list otuer political
assaults on Cuban Americans that
were ignored by Reno. Her idea of fol-
lowing the “rule of law,” be rightfully
concludes, means “not doing anything
that would upset Mr. Castro.”

Sadly, that was the case, even ifit
meant letting him get away with the
murder of Americans.
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£
Q:m:.o flores cayeron ayer del cielo
solEe el Estrecho de la Florida. Y cada una
degllas tenia un nombre. Carlos Costa,
Ma¥jo de la Pefia, Pablo Morales y
Artnando Alejandre, los cuatros pilotos de
I@x:om al Rescate abatidos en aguas
inQ cionales por cazas castristas hace
cin® .Nos.
ceremonia fue posible, después que
el Pnceno Circuito de Apelaciones con-
cluyy que la orden de silencio de la jueza
Joad A. Lenard era demasiado vaga para
adir que José Basulto, sobreviviente de
la ‘€tagedia, regresara al lugar de los
h a orar por sus colegas caidos.
sta es una decisién muy importante
parg las actividades de este fin de semana
de &dermanos al Rescate‘, dijo John de
Le@p, director de la Union Americana de
Litiktades Civiles (ACLV), organizacién
qu@ secundé a Basulto en su desafio a la
ori de silencio de Lenard emitida la
se! a pasada y reafirmada el viernes.
gun De Leodn, ‘ninguna corte en este
paigipuede arbitraria y ampliamente decir
a:%m personas no se pueden expresar’.
U upo de activistas de Hermanos al
Rescate y del Movimiento Democracia,
entD ellos su lider Ramon Saidl Sanchez,
vc © alllamado Punto Martires, donde
tufcon un momento de oracién hacia los

PANORAMA/METROPOLIS

pilotos desaparecidos, y dejaron caer cua-
tro rosas que antes de la partida les fueron
entregadas en el aeropuerto de Opalocka
por Eva Barba, 1a madre de Morales.

‘Nuestra mision este dia es muy clara:
pedirle al presidente George W. Bush que
sea consecuente con la ley y haga el propo-
sito de encausar a Fidel Castro por este cri-
men', dijo Basulto, ateniéndose apenas a
las actividades de recordacion de los
hechos, ya que la orden de silencio le
impide ir mas alla de ello, una vez que el
derribo de las dos avionetas es un tema
puesto a consideracion del jurado que
juzga a cinco hombres de espiar para
Cuba, uno de los cuales encara cadena per-
petua por su presunta participacion en los
hechos.

La decision de ayer del Tribunal de Ape-
laciones fue fruto de una mocién de emer-
gencia presentada por los abogados de
Basulto. Segin Randal Marshall, también
director de ACLU en el sur de 1a Florida, la
respuesta de ‘los jueces fue ‘excepcional’,
por lo ‘inusitadamente rapida‘, ya que
tardd menos de 24 horas.

Refiriéndose a la orden de silencio de
Lenard. los jueces estimaron que ‘este tipo
de decision debe ser los suficientementé
clara para gue los que las deban cumplir
sepan exactamente qué declaraciones o
acciones especificas estan prohibidas’,
algo que en su opinién la jueza no especi-
ficé.

El tribunal también tuvo en cuenta que
la fiscalia federal no objeté el vuelo de
Basulto. De hecho, el viernes el fiscal fede-
ral Guy Lewis dijo que no se oponia a las
actividades de recordacion del derribo de
las avionetas, porque Basulto las ha hecho
anteriormente y no hay razones para creer
que ello haya influido en el jurado, como
argument6 la defensa.

E! vuelo fue efectuado por ia tarde con
cinco avionetas, tres de Hermanos al Res-
cate y dos del Movimiento Democracia.
Inicialmente estaba previsto el lanza-
miento de volantes, pero como los vientos
soplaban hacia el norte, los activistas ni
siquiera los llevaron consigo.

Por la maiiana, Barba se encontrd con el
gobernador Jeb Bush, en las oficinas del
empresario Felipe Valls, en La Pequefia
Habana a quien entregd una carta para el
presidente Bush pidiendo el encausa-
miento del gobernante cubano.

‘Jeb nos dijo que mafiana mismo
[domingo] le entregara personalmente la
carta a su hermano’, dijo Basulto al abor-
dar el pequeiio avion Cessna Sky Master,
nimero 2506, después de presidir una ora-
cion y evocacion del vuelo.

Hermanos al Rescate esta enfrascado en
una campaiia de recogida de firmas para
lograr el encausamiento de Castro, quien
hace cinco afios admitié que habia dado la
orden del derribo de las avionetas de ia
organizacion.

el Nu

mmmc_s desafia orden judicial y honra a caid

JOSE BASULTO abraza a Eva Barba, madre de Pablo Mc
uno de los cuatro aviadores derribados hace cinco afios
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Este es un dia para pedir justicia

“Le dimos, C...
noj... mas!” Asi
"e[ piloto de un MiG castrista el 24 de
febrero de 1996, cual si hubiera
derribado un fiero avion en pleno
combate. Un segundo piloto al

derribar el segundo avién grit6: jLa

" Qira destruida! jPatria o muerte, c Y
la otra abajo también!” .

Se cumplen hoy 5 afios del
asesinato de chatro jovenes de
Hermanos al Rescate, que no

'viajaban en aviones de combate sino
en sencillas avionetas civiles, que
como otras tantas veces se dedicaban
a la busqueda y auxilio de
compatriotas que escapaban del
paraiso castrista en busca de libertad
y derechos. :

Muchas veces se ha hablado de
~econciliacion y perdon. Estoy de
wcuerdo en que en Ja Cuba
yostcastrista trabajemos por el
uturo y la reconstruccion, todos, aun

on los que se equivocaron, muchos
¢ los cuales caminan hoy por las

es de este exilio. Pero también la

1sticia tiene que ser una maxima de
« Cuba democratica. Justicia bajo
n estado de derecho, pero justicia.
Me niego a reconciliarme con los
lotos que asesinaron a mis
rmanos el 24 de febrero de 1996. Me
g0 a perdonar a los esbirros que
adieron el remolcador 13 de Marzo
i:s responsables de la masacre del

Canimar. Nunca me reconciliaré

los que han torturado y

sinado a miles de hermanos mios

'stos cuarenta y dos anos de

_le‘dnnos!' Este ya

tirania. Me puedo reconciliar con los
equivocados, nunca con los asesinos.
La dictadura debe ser sentadaen el
banquillo de los acusados. Hagamos
de este 24 de febrero un dia de
recordacion y compromiso, un dia
para pedir justicia.
o Pedo Lépez
N Miami

“Ningtin hombre

digno acudira

. Horrorizados escuchamos las
grabaciones de las transmisiones
entre los MiGs y los mandos en esa
tarde del 24 de febrero de 1996,
cuando verdugos aereos con gritos
soeces pedian autorizacién para
pulverizar con sus misiles a cuatro
jovenes idealistas, a los cuales
asesinaron. Hubo gritos de vesinica
euforia una vez ~aestruido el
objetivo que ya noj... mas”.

La tirania ha convocado a una
conferencia con la participacion de
miembros de la Brigada 2506 y las
fuerzas que los derrotaron. ;Habra
algiin miembro de la Brigada que se

. precie de hombre digno y de honor

que se preste a participar en una
farsa en la que se les humille
nuevamente y en la que pueden
sentarse (aunque no hubieran nacido
en 1961Y]os asesinos de los martires
del Estrecho de la Florida?

Delio Vaidés
Miami Beach
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RUNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 1:10-CV-21957-JAL
[Criminal Case No. 98-721-Cr-LENARD]
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AFFIDAVIT OF MARTIN GARBUS
(State of New York )
( ): ss
(County of New York )
Martin Garbus, one of the attorneys for the Movant, being duly sworn, deposes and says:
A. Introduction:

1. I offer this affidavit' and the related reply memorandum to set aside the conviction on
the grounds that it was unconstitutionally obtained by illegal governmental misconduct, which
interfered with the trial and persuaded the jury to convict Movant.

2. This affidavit is premised on the proposition that the Court cannot permit the integrity
of American criminal trials to be made vulnerable to prosecutorial manipulation directed
specifically to the trial outcome, which is then shielded from examination by assertions of
classification and national security privilege.

3. I will show that the Government’s misrepresented and clandestine-paid journalists
were fundamentally committed to do whatever they could to secure the conviction of Movant.
They were hired and kept their employment because of their agreement to work for Movant’s
conviction. I will show the Government’s selection process, the motivation of those who were
paid, and the motivation and practices of those who hired and made the payments.

4. The narrative elements in the propaganda articles, radio, and television transmissions
to Miami were predetermined, and all were consistent with each other. The Government paid

these propagandists large sums of money, day after day, year after year, because the Government

1

This response affidavit is required to set forth to the Court the sixteen year time period, fiom the shoot down to the
present, from the trial to Movant’s last attempts to discover new facts. This summation of previous briefs and affidavits
from Movant and the Government should aid the Court by combining new and previous facts, and mixed facts in law
in context in one coherent narrative.
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believed monies were being successfully used to convince the jury to convict. The five-year
propaganda effort, with far more than a thousand articles, television, and radio shows, was
relentless. 1 believe many of the Government assets were secretly used to support illegal
activities to do far more than just propagandize.

5. The Government’s successful subversion of the Miami print, radio, and television
media to pursue a conviction is nearly incomprehensible. It is unprecedented.

6. This case was tried in a Government-created vacuum of ignorance and the

Government, which for years was involved in a cover-up, now again refuses to let the Court or
Movant pierce that defense. The Government’s July 6, 2012 response, like its prior responses in
opposition to Movant’s application, is devoid of facts — it is solely and merely argument. This
affidavit will set forth precise and specific factual allegations and the research in support of those
facts where we can.?
B. Characteristics and backgrounds of some of the Government’s secretly and covertly
paid journalists, and some of the published propaganda writings, speeches, and radio and
television broadcasts that violated the integrity of the trial and the Constitution of the
United States:

7. Propaganda is a form of communication aimed at influencing the attitude of a
community toward a cause of action or position. Propaganda is often repeated and disbursed
over a wide variety of media in order to create a specific identifiable result in audience attitudes.

It uses a pre-determined narrative intended to mislead. Propaganda is a form of political warfare

— it is the use of loaded messages to produce an emotional rather than rational response to the

2

The Government Response to Ruben Campa’s motion (Attachment A to the July 6, 2012 response) cannot be used to
respond to this motion which is factually and legally different (see page 8 of the Campa brief). The “burden of proof”
issues on the venue motion have nothing to do with this application. This affidavit shows the arguments in the
“Attachment A” brief are factually and legally wrong. The Government seems not to understand what this motion is
about. To the extent that it is relevant to the discovery motion, it further justifies discovery to further respond to the
Government’s claim.
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information presented. That is why our Government attempts to totally ban the use of
Government funds for domestic propaganda.

8. The articles and words used to convict Movant were worse than disclosed propaganda
— it was covert and secret propaganda hiding behind the names of known entities, like CBS and
The Miami Herald, and journalists that the public thought were independent.

9. Thomas Fiedler, the Executive Editor and Vice President of The Miami Herald, when
talking about the monies paid to his staff members and members of other media entities by the
Government in the Oscar Corral story, said it was wrongful because it was “to carry out the
mission of the US Government, a propaganda mission.” It was wrong even if it had not been
secret. The integrity of the domestic American trial process cannot be destroyed by a
propaganda machine built for national security. To allow the Government’s international
propaganda machine to be turned on the environment of an American trial insults both the
integrity of the trial itself and the integrity of the community for whom the jury speaks.

10. T will discuss specific journalists who are illustrative of the larger group of
propagandists. I will provide names of journalists, their histories, the amount of Government
monies they received, so far as we can tell at this time, and the names of the supposedly
independent news entities under which they published the secretive Government-scripted
propaganda.

11. T have found multiple but incomplete payment records from various governmental

agencies overseen by the Broadcasting Board of Governors (BBG)® and the United States

3

The Broadcasting Board of Governors (BBG) became the independent entity responsible for all U.S. Government and
government-sponsored, non-military, international broadcasting on October 1, 1999. With enactment of the 1998
Foreign Affairs Reform and Restructuring Act (Public Law 105-277), the BBG assumed authority for the International
Broadcasting Bureau (IBB) and its broadcasting services — the Voice of America (VOA) and the Office of Cuba
Broadcasting (OCB). The Board also oversees three grantee organizations, Radio Free Europe/Radio Liberty (RFE/RL),
Radio Free Asia (RFA), and the Middle East Broadcasting Networks (MBN).

5
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Information Agency (USIA)*, including the Office of Cuba Broadcasting (OCB), Voice of
America (VOA), Radio and TV Marti, and others. These payments have been documented in
multiple FOIA suits and petitions, the Federal Procurement Database System, and investigative
reports and articles, all of which are discussed in more detail later.

12. Paid Government propagandists were involved in all, or nearly all of the 1,932 days
between the date of the shoot-down and the date of the conviction. It is impossible in this
affidavit to fully detail the daily media events and specific acts of misconduct of a five-year
period that began 16 years ago.’

13. Research conducted of only two press outlets in Miami during the period from
November 27, 2000 until June 8, 2001 — from the beginning of the trial against the defendants,
until they were convicted by the jury (a very small portion of the total coverage time) reveals the
following about the frequency and ferocity of the Government-paid coverage: In 194 days El
Nuevo Herald published 806 articles that would negatively influence the trial. In that same
interval The Miami Herald published 305 articles.

14. In The Miami Herald and El Nuevo Herald alone®, 1,111 articles were published — an
average of more than five per day — on themes related to the defendants and there were very few

that were not arguably negative. In order to more fully comprehend what the jurors were exposed

4

The USIA was the predecessor of the BBG. In 1999 when their offices closed, their oversight of Government-funded
media projects was turned over to the BBG.

5

We believe that but for the Government’s misconduct, Hernandez would not have faced a conspiracy to commit murder
charge.
6

When the Story is Us: The Miami Herald, El Nuevo Herald, and Radio Marti, Columbia University Case Study, CSJ-10-
0026.0. Exhibit C. The Government violated ethical standards at The Miami Herald and at other independent media
outlets.
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to, add to this the daily television and radio barrage of the Government’s still unknown other
journalists’ false “facts” and news stories in other print outlets such as Diario Las Americas.

15. Of the 806 articles in El Nuevo Herald, 120 are attributed to the “staff” or “staff
services” including numerous editorials. Of the 305 in The Miami Herald, 67 are attributed to
“Herald Staff” or “Herald Wire Services”. Of the 686 other articles of El1 Nuevo Herald, 239
(35%) carry the byline of four journalists who we know received money from the Government:
123 by Wilfredo Cancio Isla, 96 by Pablo Alfonso, 11 by Carlos Alberto Montaner and 9 by
Olga Connor. Some of the journalists in the remaining 65% also may have been on a
Government payroll.

16. Each article is misrepresented. Thus, as a matter of law, each and every article is a
violation irrespective of what the article actually says.’

17. The Government keeps repeating concepts like "fishing expedition," and
"insufficiently specific," and "time barred," as if those terms were a magic incantation. What
they really are, are euphemisms for a cover-up.

C. Some of the journalists who received the monies:

® Alberto Muller

18. The first journalist, Alberto Muller was reportedly jailed in Cuba.® He received, as far
as we have been told, a total of $39,871.00.

19. I rely here, and in other instances, on government information and other previously

published information. For example, page 152 of “Bandidismo: Derrota de la CIA en Cuba”

7

Cancio Isla published 3 articles on the same day (January 19, 2001). Rui Ferreira (he is not on the list, but he may have
received Government monies) wrote 105 articles. The Associated Press and news agencies that served the Miami area
presented facts introduced by the Government journalists. We, of course, do not know how many other articles
distributed within the United States to Cuban and non-Cubans, relied on Government propaganda.

¥ "Bandidismo: Derrota de la CIA en Cuba" (in English, “Banditry: Defeat of the CIA in Cuba")
Published 2008 by Capitan San Luis Editorial, in Havana, Cuba. Authors: Pedro Etcheverry Vazquez and Santiago
Gutiérrez Oceguera.
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(“Banditry: Defeat of the CIA in Cuba”), by Pedro Etcheverry Vazquez and Santiago Gutierrez
Oceguera, states some of Alberto Muller’s history, why he was selected by the Government, and
the alleged reasons for Muller’s Cuban imprisonment.

20. It is reported that before the Bay of Pigs invasion, the CIA conceived two plans for
overthrowing the newly instated Communist government in Cuba. The first plan was the “Plan
of Sabotage” and the second the “Plan of the Guerrillas”. Alberto Muller was given the task of
leading the latter, and Muller supposedly became a CIA agent. Muller’s task, according to
“Bandidisimo”, was to create a “guerrilla front” in Cuba by recruiting armed forces in various
zones. He allegedly used his connections to create a network of 150 guerrillas with the intention
of rising up against Fidel Castro. Muller and 135 of his 150 men in the force were arrested on
April 20", 1961. The Government knows the essential facts about the man they hired.

21. The Broadcasting Board of Governors’ contracts obtained by the second FOIA
petition show Government payments to Muller from October 1%, 2004 to March 31%, 2010.
Earlier, during the Movant’s trial, he wrote incendiary articles about the case and the BTTR
plane shoot-down. I do not know what funds Muller received during the period from the shoot-
down to the Trial and I do not know all the sources of his funds. I do not know of his alleged
journalism background or training or what he wrote on his security clearance application. The
Government has failed to release information relating to its employment of Miami reporters
before November, 1999. I do not know if he received monies from several Government sources.
I believe that he did through the “National Endowment for Democracy” and other Government

agencies. These payments were all for propaganda pieces to help convict Movant.
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22. On February 20", 2001, in the midst of the trial, Muller wrote an article titled
“Murderers™ in Diario Las Americas, whose opinion editor, the daughter of the paper’s owner,
also received Government funds:

The last minutes in the life of four pilots downed in international waters by
Castro's MiG planes were filmed and recorded for posterity. What we needed to
hear ... live ... shamelessly uninhibited, accented with bloody premeditated
calculation ... the subordinates asking the commander in chief for the go-ahead to
pulverize the defenseless airplanes of Brothers to the Rescue with a Soviet missile
... Five years have passed since the horrendous crime committed over
international waters. That's why the matter should be put to the legal and
humanitarian powers of every organization of human justice, from the
International Criminal Court at the Hague to the Human Rights Commission at

the United Nations. The Criminal Confession ... in the very voice of the underling
executioner ... we have finally heard it with absolute clarity ... during the trial of
Castro's spies who infiltrated Miami. What more 1s needed now to make the
decision to try Fidel Castro? What more is needed now to make the decision to
seat Fidel Castro in the dock at an international legal trial? Well, nothing. All the
elements of the inquiry are at hand. No crime should remain unpunished ... but
one that is executed in the open skies ... against defenseless human beings who
were flying over international waters in search of Cuban rafters on the high seas
deserves the strictest and unmistakable repudiation by all of humanity ... due to its
filthy genocidal character. The act is so despicable by its nature as a crime against
humanity that it suggests the accused should be in the dock, whether they are
subordinate executioners or executioners among the maximum leadership.
(Emphasis added)

23. This is propaganda. Here, as with all the articles we have seen, the lines are starkly
drawn. The same forces for good and evil, the same heroes and traitors, are described,
juxtaposed, and repeated again and again in different media by different people paid by the
government, in the nearly mythical battle between the forces of freedom and the forces of the
worldwide, ever threatening dictatorship. The narratives of “facts” that give rise to the articles

are placed in a consistent, unbending, unwavering repetitive theme.

9

Alberto Muller, Asesinos, DIARIO LAS AMERICAS, February 20", 2001 Exhibit D.
9
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® Pablo Alfonso

24. Pablo Alfonso, the second journalist, was a longtime reporter for E/ Nuevo Herald
and the author of at least 96 articles related to Movant’s trial. He was allegedly jailed in Cuba for
eight years for publishing an underground newsletter.'” The contracts released by the FOIA suit
show that Alfonso, one of the highest paid propagandists, received BBG payments of $58,600
during the period between Nov. 1, 1999 and Dec. 31, 2001. His total payments were $252,325
through Aug. 22, 2007.

25. The sums paid to the “journalists” vary widely. The Federal Procurement Data
System, which allows users to search Government documents, has given us limited information
regarding Government paid journalists. This system is not a viable alternative to Court-ordered
discovery. I believe that the database is either programmed deliberately to withhold information,
or that it is simply incomplete. The evidence of the database’s inaccuracy is easily proven. For
example, the FOIA documents released by the Broadcasting Board of Governors in their March
11" 2009 response shows that Pablo Alfonso, who wrote extensively about the shoot-down and
trial in Miami, received $252,325 in Government monies, while the Federal Procurement Data

System'' shows only $71,200 in awards for the same span of time."

10

When the Story is Us: The Miami Herald, El Nuevo Herald, and Radio Marti, Columbia University Case Study, CSJ-10-
0026.0, p. 9 paragraph 2

11

The Federal Procurement Data System (FPDS) can be found at http//www.fpds.gov. This website allows searches for
receipts of payments by government agencies, but can only be utilized with specific search inquiries, and each search
nets thousands of results. Utilized in this affidavit are searches and results for Agency Codes: 6700, 9568 (The USIA
and BBG). The searches we used returned over 800 pages of results.

12

It appears that The New York Times, The Miami Herald and other media investigations that reported on the Miami
journalists in September 2006, and the other journalists, were frustrated in their attempt to get adequate information
concerning fees received. The layers of secrecy we have uncovered only lead us to believe that there are more layers
of secrecy that bury many more essential facts.

10
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® Humberto Cortina

26. A third purported covert journalist was Humberto Cortina, a Bay of Pigs veteran who
admits his involvement with paramilitary forces in Cuba that were trying to overthrow the Cuban
government. He has been paid monies by the American Government. A TV commentator and
elected official, Cortina has acknowledged in print and in videos his views about the American
Government, Cuban-American relations and the necessity to kill people to achieve his
democratic result."” The only information we have about Cortina concerning monies is from the
contracts that were obtained under FOIA. Cortina received $2,700 from BBG/OCB from Jan. 16,
2001 to March 12, 2001 (and in our FOIA information, a total of $4,450)."
® Julio Estorino

27. A fourth purported Government-paid secret journalist, Julio Estorino’s history and
resume includes membership in Junta Patriotica Cubana, which was formed in the early 1980s. It
advocates the violent overthrow of the Cuban government.'” Estorino’s résumé — from
Broadcasting Board of Governors documents obtained in the Liberation newspaper FOIA —
shows his U.S. government employment by the Broadcasting Board of Governors goes back to at
least March 1998, several months before the Movant’s arrest.

28. Estorino’s résumé annexed to Luis Medina’s habeas petition states: “Employer: U.S.

Government, Office of Cuba Broadcasting ... Miami Florida.” The information released in the

13

The iterview with Humberto Cortina, in which he fills in his own background for us, can be found at:
http//vimeo.com/27855679

14

March 11" 2009 Freedom of Information Act Petition Response, Office of the General Counsel FOIA and Privacy Act,

Case #FOIA 09-007. Exhibit E. The Government would not release all of its information concerning the Broadcasting
Board of Governors; it would only confirm or deny whether a name that was submitted was paid by the Board. 18 of
the 33 names submitted were on the payroll of the BBG at some point, and their records were included in the March 11®
Response.

15

Hard-Line Organizations, Cuban Information Archives Document 0005 p. 1, 15, Binder Section 15, 1998-2010,
http//www.cuban-exile.comvdoc_001-025/doc0005.html.  Exhibit F.

11



Case 1:10-cv-21957-JAL Document 53 Entered on FLSD Docket 08/31/2012 Page 12 of 66

FOIA suit shows that Estorino was employed by the Government from March of 1998 to the
present, and EI Nuevo Herald from 1988-1996."¢

29. Our Estorino FOIA applications came up short. The Government had more
information when we sought information about Estorino, but did not furnish it. Information
made available by its Federal Procurement Data System website shows that Estorino was paid
$27,000 on November 15", 1998 by the United States Information Agency (Award ID
00009199811BP9092015). This payment was awarded to Estorino two months after the arrest of
the Movant. What did this “journalist” do for this money? What was he asked to do? Was he
paid for past or future work? Was this money related to the conviction? It strains credibility to
believe that it was not related to this Trial. The material obtained in the FOIA suit shows he was
paid $14,950 from Oct. 16, 2002 to Jan. 31, 2004. Estorino’s own resume, written by him,
clearly states that his employment with Radio/TV Marti began in March 1998, yet we have little
to no access to payment records from this crucial time. '’ None of this information was available
for the defense counsel at the initial trial because the Federal Procurement Data System website
where it was found was not created until fiscal year 2004, according to a staff member at the
website.

30. Julio Estorino on May 14, 1999, immediately after Gerardo Hernandez was indicted
for conspiracy to commit murder, exalts Jose Basulto and condemns Hernandez and his
colleagues. He argues for the need for more cooperation between the Brothers to the Rescue,

and our Government, so we can “properly address Castro’s long criminal arm here, on U.S. soil

16

Julio Estorino’s Resume, Found through FOIA Documents. Exhibit G. The File on Julio Estorino, found through the
FOIA documents in his name, which includes his resume on page 81. It is not possible yet to know the total amount that
Estorino received from the Government because the agency has not produced documents from before November 1999.
This is because the BBG was created in 1999 to replace the USIA. The Government refuses to allow us full access to
either the BBG or, especially, the USIA files related to Movant’s case.

17

The FOIA documents can be found at http//www.pslweb.org/reporters- for- hire/documents-released/
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itself”, pointing out that the “mid-air” execution “was deliberately planned and executed by the
Cuban Movement Intelligence Directorate. The brutal attack was not a heated response to a
provocation, but a coldly calculated aggression; a crime in every sense...”

31. The Estorino article ends with:

The Cuban exiles have waited forty years for the beginning of recognition, even

an implicit one, that their denunciations about the vile and wicked nature of Fidel

Castro and the system of government he has imposed on our people have not been

exaggerations, mistakes, or lies. The vileness and wickedness has already

reached U.S. territory and its citizens and it’s time for the consequent actions to

be taken: that it’s time for justice to be done.

32. The propaganda was, for several reasons, far worse for the impartial twelve jurors
than before they were selected. Once the trial began the entire community knew of the twelve
who were to decide guilt or innocence. First of all, the propaganda intensified greatly once the
trial began. It was a 194 days of media coverage. It was totally different in daily volume and
specificity than before opening statements. The Government-paid media told the jury, potential
trial witnesses, and their neighbors in a daily barrage of what was passed off as “news” stories
(or even at times as opinion pieces) that, in reality were a combination of opinion, fiction,
speculation, improper “sourcing”, and a biased view of history with false content, that there must
be a conviction. More than guilt or innocence was at stake, the jurors were told.

33. Secondly, neither Court nor Defense Counsel explored this issue at trial because
neither the Court nor Counsel knew, prior to September 2006, the extent to which the
Government spent secret monies and assets to interfere with the trial and influence the jury. And
the Government, as it sought more and more money, reporting on its media success as the trial

moved on, presumably told those who wrote the checks, or gave cash, that they were succeeding

in their public and private secret campaign to persuade the jury to convict.

13
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34. At page 27 of the Government’s July 6th 2012 Response, the Government in a last
attempt to keep secret what they must disclose about Muller, Alfonso, Cortina, and the others,
states “There is a fair prospect that the Government would have to assert privileges or resort to
the Classified Information Procedures Act as to certain materials and proposed inquiries Movant
requests.”"®

35. CIPA has a valid, important rule to play in Government. Hiding illegal secret
Government conduct as the Government seeks to sustain an unconstitutional conviction is not
one of them. Given the nature of Movant’s 13 years and 11 months in jail and the violation of
law by the Government, the CIPA argument is a striking statement, not a routine governmental
assertion. But it is consistent with the Government’s responses over the last years in the FOIA
suits and to request from Congress, Government agencies, and scholars who try to find out about
what the Government’s Miami expenditures were for. This invocation of CIPA in the Response
tells us what the Government’s true concerns are on this motion. It is not about the mere words
in the print media and on radio and television. It is the exposure of characteristics of the
journalists, and the Government’s involvement in this case with them, which jeopardizes more
than Movant’s convictions.

36. During the same period that Estorino was secretly paid by the Government he was
also: 1) Executive director of the morning news show of a right-wing Miami radio station
WACC; 2) Host of that station’s daily evening drive-time interview show, “El Portal,” and 3)
Co-host of “Al Dia”, a daily news and opinion show. He, like the other journalists, was at the
center of spinning news stories. The Government’s “facts” and speculations are repeated and

exaggerated as they are passed from one show to another, from one form of media to another.

'* Fromthe Government’s Response, page 27 para 2
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37. Since 1997, Estorino has been a regular columnist for the Miami newspaper Diario
las Américas. In “Malice Aforethought,”” in Diarios Las Americas on May 14" 1999, Estorino
writes:

It is clear from the prosecution's arguments that the brutal attack was not a heated

response to a provocation, but a coldly calculated aggression; a crime in every

sense, aggravated and perfidious. This ought to make us think a bit about our own

conduct and the ease with which we often allow for the weeds to grow among us,

all of us victims of the same victimizer. More than once I’ve heard an unfortunate

insinuation about at least part of the responsibility for the tragic end of the

mission on that February 24th resting with the president of Brothers to the

Rescue. It’s not hard for me to imagine how much this barb to Basulto’s heart

must have hurt, and yes, it is hard for me to understand how we can allow, often

in such a self-destructive way, for trivial things to rob us of our greatness.

38. Estorino’s resume shows that he worked for Radio Paz in Miami from Nov. 1997 to
at least August 2003. To the extent that anything in this case is typical, the work history and
involvement of Muller, Alfonso, Cortina, and Estorino seems typical.

39. Other propagandists were often in management and secretly directed and drove the
policies of their stations. Estorino was a significant part of the management team at WACC, a
radio station that appealed both to Spanish-speaking and English-speaking listeners. It had a
wide audience and is one of the most important stations in the Miami area. Estorino was
involved in both news and opinion shows and had been the executive director of the Morning
Show. "El Portal de Miami" is one of the most listened-to radio programs in Miami and focuses
on Cuba-related issues. He had a variety of “employers” at that radio station. They consisted, for
example, of Pax Communications and Fenix Broadcasting Co.*

40. The Government’s Response attempts to block our attempt to find out more

information about Estorino. The Government does not deny that their FOIA responses

19

Julio Estorino, Malice Aforethought, DIARIO LAS AMERICAS, May 14", 1999. At 4-A. Exhibit H.
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concerning Estorino were filtered, redacted, and edited. I believe we have found, through other
sources on the Internet”, that he allegedly received an additional $28,000 on February 15", 2001
as well as $34,000 on January 15", 2000. I cannot tell whether or not this information was
deliberately withheld.

41. The product of Radio/TV Marti was supposed to be for Cuban consumption.” The
Government ignored that limitation and created a covert structure to bypass it so that Miami
became the targeted area. The Government asked the journalists employed to violate the law
both in their coverage of this case and in their coverage of politics and in their coverage of
Miami events. Without disclosing it in any governmental reports, the Government broke the law
by creating a large secret media structure to convict Movant.

42. The Government chose wisely when they chose Estorino. According to Mr.
Estorino’s resume, the shows he did for Radio/TV Marti were among the most listened to in
Cuba, and the shows he did with Radio WACC were among the most listened to in Miami.

43. The information for both of Estornio’s programs was the same. Facts repeated again
and again, set in a propaganda context on Government radio was decided by the government as
perfectly appropriate for the Miami audience. The Government did its propaganda through The
Miami Herald, El Nuevo Herald, and other carefully-selected subterfuges. The journalists were
paid to hide their identity. Not only did the Government fail to ever even try to punish the
wrongdoers, they gave them more and more money over a five-year period to continue the

movement to convict.

21

BBG Contract Numbers: #00009200102BP1091016 and #00009200001BP0098024. The first contract was found at
http://cubamoneyproject.org. The second contract was obtained at http//FPDS.gov

22

GAO reports and the reports of independent journalists on the Government’s propaganda program, point out corruption,
the lack of any journalistic standards, partisanship, bitterness and lack of balance and objectivity. Criminal activity,
improper business practices, and the like are noted. The GAO Reports show the previous refusal of Marti to comply with
discovery requests based on the arguments of national security. Congressional Testimony shows the same thing,

16
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® Carlos Alberto Montaner

44. A fifth purported journalist, Carlos Alberto Montaner, who was first mentioned in
The Miami Herald September 8, 2006 story, according to a published book titled “The Cuban
Exile Movement” by Hernando Calvo Ospina and Katlijn Declercq, was found guilty in 1961 in
Cuba of having participated in a CIA-sponsored terrorist organization that hid explosives in
packages of cigarettes. He wrote at least 11 articles. He was jailed and then escaped, sought
political asylum, left Cuba and in 1962 joined the Cuban Special Forces in the U.S. Army. He
was later, according to Ospina and Declercq’s book, to have been recruited by the Central
Intelligence Agency.”

45. A contributing columnist for The Miami Herald and El Nuevo Herald, Montaner
received $41,150 from October 25", 2000 to Aug. 26, 2006, according to the first FOIA response
by the Broadcasting Board of Governors of March 11, 2009. According to “The Cuban Exile
Movement,” after Montaner came to the United States he continued his active political life as he
wrote extensively about the need for reprisals against those in Cuba who have cooperated with
the present Cuban government. He issued a statement from Madrid, quoted on page 17 of the
Columbia Case Study, that material for his Radio Marti shows were taken from his columns.
® Olance Nogueras

46. A sixth purported journalist, Olance Nogueras, who received monies from the
Government, wrote a Sept. 21, 1998 article in El Nuevo Herald shortly after the arrest of the
defendants entitled, “Experts Believe that Cuba sold information of the spies.” In it he quotes, as
an expert, another propagandist, Enrique Encinosa, who received from the Broadcasting Board

of Governors $5,200 during the time of the Five prosecution, and $10,400 between Dec. 7, 2000

23

Hernando Calvo Ospina and Katlijn Declercq,The Cuban Exile Movement: Dissidents or Mercenaries, Ocean Press,
2000. ISBN #1-876175-15-X.
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and Nov. 4, 2003. This creation of a closed ring of “experts” is shown throughout the print,
radio, and television reports of the propagandists.
® Enrique Encinosa

47. A seventh journalist, Enrique Encinosa, the author of “Cuba, The Unfinished

Revolution”*

, who advocates the bombing of Cuban Hotels and glorifies Luis Posada Carrilas,
was employed by the U.S. Government while he was working as an “independent” and principle
commentator on the powerful right-wing Spanish-language station in Miami, WAQI. Encinosa
boasted in an Internet radio interview: “I arrived in the United States in 1961. I became involved
in the anti-Castro paramilitary organizations when I was 16. I participated in a number of
military and covert operations into Cuba as a very young man. I worked cloak and dagger in
covert operations ...” The interview was in 2010.%

48. During the trial, Encinosa had a regular program on WQBA as well as WAQI “Radio
Mambi”, Miami’s 50,000 watt station, and frequently commented on Movant’s arrest and
prosecution. We are told that he received $5,200 to host a weekly Government show from
October 1%, 2000 to September 30", 2001. We do not know how much else he received or
whether WAQI, Radio Mambi also received Government funds.

49. In 2005, in an interview for the documentary titled “638 ways to kill Castro”,
Encinosa supported the bombings that shook Havana hotels in 1997, one of which killed an

Italian tourist, Fabio Di Celmo. In the film, Encinosa says:

I personally think it’s an acceptable method. It’s a way of damaging the tourist
economy. The message that you, one, tries to get across is that Cuba is not a

24

Enrique Encinosa, Cuba, The Unfinished Revolution, Eakin Press, 1998. (CTUR)
25

The mterview can be found, in audio format, at:
http//babalublog.conm/2010/12/the-escambray- the- sierra-magestra-enrique-encinosa- humberto- fontova-and-more/
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healthy place for tourists. So, if Cuba is not a healthy place for tourists because
there’s a few windows being blown out of hotels, that’s fine.*

50. Government-paid agents were involved in other clandestine, and at times covert and
illegal, activities. For example, Encinosa co-hosted a clandestine shortwave radio station in
Miami called “La Voz de la Resistencia.” It was broadcast into Cuba on a weekly basis, and
Encinosa would call for listeners to wage violent attacks on economic targets, as well as
advocating assassinations of Cuban individuals.”’  As significant as its clandestine nature is
what it tells us about the motivations and intentions of the speaker and our Government and their
view that the law should be broken to further their ends. It suggests that the propagandists also
may have been violating laws prohibiting the Government agencies, like the CIA, from being
involved in domestic intelligence.

51. In an interview several days after the Movant’s arrest, published on September 21*,
1998 in El Nuevo Herald, Encinosa, now cited as an intelligence expert, stated that the arrests
occurred because U.S. Intelligence “has detected or has indications that the information
[supposedly gathered by the Movant and his co-defendants] is passing through terrorist
organizations outside the United States.” Olance Nogueras, the author of the article,
“establishes” Encinosa as an intelligence expert; he also received payments from the
Government.

52. Government monies were used not only to covertly publish misleading stories, but to
deliberately violate the Court’s orders, and to deliberately give the jurors information, some of

which the Court said the jury should not hear. For example, after the Court sustained a defense

26

Interview by filmmaker Dollan Cannel for the film “638 Ways to Kill Castro”. The interview can be found at:
http//www.youtube.comywatch?v=-pJyHRQVZUY
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Kathy Glasgow, Overthrow on the Radio, MIAMI NEW TIMES, February 13", 1997. Exhibit 1.
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objection and excluded evidence so that the jury would not hear it, the same information
appeared publicly through, we believe, the use of Government funds.
® Ariel Remos

53. Ariel Remos, the eighth journalist, is a longtime reporter and commentator for Diario
Las Américas. Remos received BBG payments of $11,750 during the Movants’ trial from Nov.
1, 1999 to Dec. 12, 2001—roughly the same time span as Alfonso. His total pay was $24,350
through Nov. 20, 2006. > He wrote propaganda articles about Movants case. On November 28",
1999 he wrote:

[1]n the case of U.S. v. Gerardo Hernandez, in which Caroline Heck-Miler has

been serving as the prosecutor and where the chain of command and cause for the

death of the four members of Brothers to the Rescue — three of them citizens of

the US and one resident — supposedly begins with Fidel Castro. Castro, therefore,

is in the referenced case accused of murder and under investigation for murder;

and if he sets foot on United States territory he can be arrested and brought before

the justice of this country. That is the opinion of attorney Fernandez, and that is

how he just told it to DIARIO LAS AMERICAS.>
® Luis Aguilar Leon

54. The Government practiced deception at every level. A nineth covert paid Government
journalist is Luis Aguilar Leon. In a February 27", 1996 editorial three days after the shoot-
down, published in EI Nuevo Herald”, Aguilar writes that Fidel Castro is “Hitlerian” and uses
incendiary language and threats as a call-to-arms for Cuban exiles. Aguilar writes:

One wishes for the power to send three well-armed fighter jets to the Cuban

coastline to see if these henchmen of the air can prove themselves as courageous
when the adversary above them is armed. Or to fly over Varadero [beach],

28

Liberation Newspaper’s FOIA Documents Analysis 1&2, Government-Funded propaganda Operation in Miami
Exposed, Gloria La Riva & Ben Becker, ReportersForHire.org. Exhibit J.

29

See Antonio Guerrero’s Motion for Habeas Corpus Relief dated March 5, 2011 (hereafter cited as GM) at page 3 and
4 for additional articles by Remos.

30

Luis Aguilar Leon, Rage and its Limitations, EL NUEVO HERALD, February 27", 1996, at 6A. Exhibit K.
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shooting, to delight in the image of a stampeding bunch of lewd tourists, the kind

who believe that in Cuba everything is for sale, jumping over fences and fleeing

across the sand on which they trod.

55. Aguilar co-hosted a twice-weekly radio program on Government radio, along with
Omar Lopez Montenegro, who received Government funds. Despite his extensive employment
with the Government, there is no evidence of Aguilar’s payments in any released records (FPDS
or FOIA), but his co-host Lopez Montenegro received a documented $49,050 between October
1%, 2004 and June 29", 2009. Aguilar’s obituary claimed he worked for the Government since
1985.

56. Aguilar also participated as an independent journalist in a public panel that convened
in order to examine issues of “political meddling and poor administration” of Radio and TV
Marti.*! It seems, from the written record, that the Government did not disclose his Government
connection.
® Wilfredo Cancio Isla

57. An tenth covert journalist, also paid by the Government and mentioned in The Miami
Herald story, is Wilfredo Cancio Isla.** Cancio was paid by the Government $4,725 during the

detention and trial of Movant, and $21,800 from 2000 to 2006.” These are only the payments

that we know of, found through the limited information received through the FOIA suit and the

31

Christopher Marquis, Journalists Will Analyze Integrity of Radio Marti Transmissions, EL NUEVO HERALD, January
26", 1996, at 11A. Exhibit L.

32

Often members of journalist’s families received money and perks as well For example, Cancio’s wife received
Government monies. (See Footnote 55 on page 38 of this affidavit for more information)

33

Liberation Newspaper’s FOIA Documents Analysis 1&2, Government-Funded propaganda Operation in Miami
Exposed, Gloria La Riva & Ben Becker, ReportersForHire.org. Exhibit J.
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FPDS database. He wrote at least 123 articles. He wrote that Movant and “other” Cuban spies
were given hallucinogens by Castro™.

58. Cancio wrote an article on April 19", 2001 titled “The Prosecution Fears Cuban
Control in Spy Trial: Cuba is Preparing a Fabricated Version of the Facts.”
® Helen Ferre

59. An eleventh covert Government-paid journalist is Helen Ferre. She is an editor of
Diario Las Americas, an important media source for Spanish speaking Miamians. She received,
as far as we can tell, $1,125 during the trial as part of a $6,025 total. After she learned of the
investigation into payments to her and other members of the media, she told The Miami Herald
she did not see any conflict of interest.”® She oversaw the publication of an editorial, during the
trial period, titled “The Importance of the Arrest of 10 Castro Spies”. Working with another
covert journalist, Ariel Remos, and editing Orlando Bosch, Ferre helped direct a paper that many
believed to be independent. She, along with others, worked to influence the trial events while
being paid by the Government.
® Caridad Roque

60. A twelfth Government-paid covert journalist who broadcasted numerous
commentaries during the time in question and influenced Movant’s trial is Caridad Roque.
Roque, a political prisoner in Cuba for sixteen years®, received at least $51,975" from the

Government. It is not unreasonable to suspect that she was paid by the Government during the

34
Wilfredo Cancio Isla, Cuba Used Hallucinogens to Train its Spies, EL NUEVO HERALD, June 4", 2001. Exhibit M.
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When the Story is Us: Miami Herald, Nuevo Herald, and Radio Marti, Columbia University Case Study, CSJ-10-
0026.0. at p. 10 para. 3
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Carol Rosenburg, Havel Salutes Ex-Prisoner of Castro, THE MIAMI HERALD, September 23", 2002. Exhibit N.
37

FPDS search documents. http//www.fpds.org (BBG and USIA searches)
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trial. An article in El Nuevo Herald on November 11" 1998, says Roque helped lead a
delegation which filed suit in Madrid, Spain to demand the arrest and trial of Fidel Castro. The
article was written by Olance Nogueras, a writer who received Government funds. Roque also
had a regular program on WCMQ radio called “Hablando con Cuba”.

® Enrique Patterson

61. A thirteenth journalist, Enrique Patterson, received over $100,000 from the
Government while working with the Government since 1996. While we understand that
Patterson has been working with the Government for over 17 years, we can find no records of
payments before 2002. According to a book by Rosa Miriam Elizalde and Luis Baez titled
“Dissidents”, Patterson recruited people for the CIA while in Cuba.

D. A Government Agency, the Office of Cuban Broadcasting, deliberately hired and paid
secret propagandists committed to influencing the jury to convict Movant.

62. I am focusing on only one government agency and its personnel hiring practice and
journalistic practices to show who the employers of the propagandists were. Nowhere in the
GAO reports that I have seen, or in any Congressional testimony, is there any mention of the
Government paying independent journalists in Miami during 1996 to 2001 to propagandize
about the trial in domestic media. Movant cannot be kept in jail because he did not know
anything at all about the facts of an artfully and totally concealed illegal practice that was
concealed from Congress and the Department of Justice.

63. Radio Marti moved from Washington D.C. to Miami in early 1996. Although the
Government’s broadcasts were ostensibly aimed at Cuba, the primary area of concern was
Miami. The entire network of clandestine journalists, those previously hired and those newly

hired, were geared to break the law that stops the government from propagandizing its citizens in
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Miami. I believe Radio/TV Marti is the only government propaganda station not centered in
D.C. Radio/TV Marti hired new personnel after the move; nearly all new hires were Cuban
exiles committed to Movant’s conviction, and then, over the next five years, spent vast sums in
Miami as it became a center for actions against Movants and others. The paid journalists in this
case were part of that action.

64. The move to Miami at the time of the shoot-down facilitated the creation of this
secret network that could secretly break the law. As Alvin Snyder noted in The Miami Herald
on April 29, 1996, the move to Miami was to remove or minimize Washington DC and the
Voice of America’s effective controls over Radio/TV Marti. He was formerly a Deputy
Assistant to two Presidents of the United States, an employee of the USIA, a senior fellow at
both the Annenberg Washington Program in Communications Policy Studies at Northwestern
University and the University of Southern California, as well as an author of a leading book on
propaganda. The move, Snyder tells us, multiplied the Cuban exile resources in Miami. What
started in 1960, with the illegal use of government “journalists” and monies in Miami media
came to a high point in early 1996. The effective management of Radio/TV Marti changed
hands in 1996, and as the GAO reports and Congressional testimony indicate, many in
Washington DC were glad to be less involved with what was now becoming a rogue operation.

65. The Government knew of the relationship between the shoot-down, Brothers to the
Rescue, the trial, Jose Basulto, and Radio/TV Marti. As Alvin Snyder says, the Government,
through the board of Radio Marti, staff, freelancers, and contractors, was a “provocateur” in the
shoot-down. Radio/TV Marti has been the voice of Brothers to the Rescue. It has been the voice

of Jose Basulto, who was on the plane that came back from the shoot-down. Jose Basulto had a

*% Alvin Snyder, Privatize Radio and TV Marti, THE MIAMI HERALD, April 29", 1996, at
http//alvinsnyder.com/privatize radio_and tv marti 54918.htm . Exhibit O.
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“personal” stake in the conviction of the Movant. Alvin Snyder writes in April 29", 1996 of his
investigation:

Several weeks before Fidel Castro’s jet fighters shot down the planes of the
Brothers to the Rescue, Radio/TV Marti was bragging that a small plane had
buzzed Havana and dropped Anti-Castro leaflets. Castro was mocked for not
retaliating, and a Cuban American was quoted that such flights to Havana would
be made regularly.

Castro’s downing of the two unarmed passenger planes in international waters
was reprehensible. Yet it is difficult to fathom why an American government-
financed radio station was permitted to carry the threats by Cuban-Americans
exile leaders who were goading Castro, and why the Radio/TV Marti journalist
doing the interview didn’t challenge the statements.

Radio/TV Marti’s broadcast headquarters currently are located in Washington so
that its programs can be screened by the U.S. Information Agency’s Voice of
America. Congress’s mandated move of its broadcast headquarters to Miami will
place Radio/TV Marti outside any effective VOA oversight.

According to a spokesman for Sen. Phil Gramm, R-Texas, who sponsored the
move, ‘putting the headquarters for Cuban broadcasting closer to the heart of the
Cuban-American community just makes sense.” That being the case, the time has
come, too, for Miami’s Cuban-Americans formally to take over Radio Marti and
run it as their own, without Washington attempting to look over their shoulders.

As they assume total control, Miami’s Cuban Americans should also foot the bill
for broadcasting to Cuba. (Snyder p. 1)

66. The Government claims we have not met the minimal showing for relief or habeas
corpus discovery because we are not precise in our requests. But, I can be precise about the
discovery we seek concerning governmental agencies involved in Miami with the propagandists.
We will show through discovery, that at the exact time that the events surrounding this trial took
place, Radio/TV Marti redirected its focus and assets from Cuba to Miami, in order to satisfy the
powerful domestic Cuban exile movement. The move to Miami cost nine million dollars. That

sum, in 1996, was in addition to TV/Radio/TV Marti’s annual budget of $30 million, a large
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portion of which moved to Miami.*® Alvin Snyder, gives the obvious reason Marti was moved to
Miami:

A State Department official recently provided, to a gathering of diplomats, an

overview of U.S. foreign relations, without once mentioning Cuba. Asked why

Cuba had been omitted, the official replied that “Cuba is no longer a foreign

policy issue; it is a domestic political problem.” **(Snyder p. 1)

67. After the Miami move, the Government had an average yearly budget of well over
$30 Million from the time of the shoot-down to the conviction. They had over 100 employees.
More than half of that budget, and the highest concentration of employees, may have been run
through Miami. A substantial portion of those assets were directed at obtaining a conviction for
the Movant.

68. Recent GAO reports put the figure spent for Radio/TV Marti in its lifetime at or in
excess of $600 million.*" We can only understand the full force of the propaganda operations
when we add the monies spent on Movant by this Government agency to the amounts spent by
other agencies.

69. After the Miami move, Radio/TV Marti, and the Cuban exile movement, now awash
in government funds was free of any significant legal controls during the period of 1996 to 2001.

Practices previously prohibited now flourished. That was the reason for the move. The

Government radio and television station became what the Cuban exiles wanted it to be, a rogue

39
Because government budgets are reported agency by agency, it is difficult, if not impossible, to learn how such
Government money went to Basulto, his colleagues, his nominees, and Radio/TV Marti and their nominees.

40

“The VOA, which enunciates U.S. ideals and foreign policies around the world, has always been uncomfortable
supervising the politically oriented Cuba broadcasts,” writes Alvin Snyder. Now, they no longer effectively were.

41

United States Government Accountability Office, Opinion GAO-12-243R, Broadcasting Board of Governors Should
Provide Additional Information to Congress Regarding Broadcasting to Cuba, December 13", 2011
and
United States Government Accountability Office, Opinion GAO-08-764, Weaknesses in Contracting Practices Reduced
Visibility into Selected Award Decisions, July, 2008. Exhibit P.
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outfit that was committed to a conviction of Movant.

70. The Government’s Response misunderstands Movant’s argument. The Government
radio station has the right, within federal guidelines, to hire whom they choose. A Government
station which is used for propaganda, however, can't use people hired for that purpose to go on
domestic media and say or write material that would otherwise be perfectly appropriate if heard
in Cuba. The paid journalists did not “split” themselves, saying one thing on Radio/TV Marti
and another thing on Miami propaganda. On the contrary — they have described how they used
the same words and images. The Radio/TV Marti board, composed in large part of partisan
exiles and participants in the Brothers to the Rescue dispute with Cuba, can hire or pay as
employees, and contactors whom it wishes. But it cannot then place secret propagandists in the
mainstream Miami domestic media, and cannot have those employees, contractors, or
freelancers use Government funds to secretly seek Movant’s conviction.

71. Geoffrey Cowan, a Dean of Journalism at the University of Southern California,
president of the Annenberg Foundation Trust at Sunnylands, and director of the Annenberg
School’s Center on Communication Leadership and Policy, was the Director of The Voice of
America in 1994 until sometime in 1996 when he left to return to academia. He was intimately
familiar with Radio/TV Marti. He appears to have been a colleague of Alvin Snyder and it may
be that his views and Alvin Snyder’s are in agreement. He seems to have been at the Voice of
America when the Radio/TV Marti move to Miami was discussed and seemed to be there at the
time of the Radio/TV Marti move to Miami. I contacted Mr. Cowan. Mr. Cowan refused to
answer questions unless subpoenaed.

72. The de facto leader of the Cuban exile movement, Jorge Mas Canosa, was the driving

force behind Radio/TV Marti and the driving force to get it moved to Miami. Mas Canosa lead
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the successful push to move Radio/TV Marti to Miami because he and his colleagues wanted it
to be free of government restraints as it went after his enemies and because he wanted it to be a
key independent in his domination of Miami politics. Another unofficial leader was Basulto,
seen as a provocateur in the shoot-down incident. Jorge Mas Canosa was, along with Basulto, a
Bay of Pigs’ participant with CIA ties. Basulto, as Alvin Snyder learned, had a vital personal as
well as political interest in securing the convictions — he was criticized for actions that directly
led to the deaths of his four colleagues. **

73. Alvin Snyder describes Mas Canosa’s creation of specific plans for Radio Marti in
his book “Warriors of Disinformation” at page 221 et seq. (Arcade, 2012) Mas Canosa wanted it
to be a dominant force in Miami politics. Mas Canosa wanted to use Radio/TV Marti money and
personnel to influence Miamians. Mas Canosa created Radio Marti and used their funds for
Miami propaganda. Mas Canosa and the staff hired journalists from every media in Miami to do
illegally and covertly what it could not do legally®”. After his death the illegality continued. The
Radio Marti-paid journalists mobilized around specific trial issues. When the defense issued
subpoenas for certain witnesses, the paid Government employees, upon information and belief,
broadcast that these witnesses should either ignore their subpoenas or claim the Fifth
Amendment on the stand so they could avoid questions or giving answers. Many of the witnesses
did just that. In another instance, excluded evidence was broadcast by the media the very

evening it was excluded from the trial. With the knowledge we have now of Miami during the

42

Luis Posada Carriles, a Cuban exile paramilitary warrior who claimed responsibility for Havana killings and is widely
suspected as orchestrating the 1976 bombing of Cubana Airlines flight 455, said he was directly supported by Mas
Canosa. The CIA Cuban group included Mas Canosa, who government officials saw as the potential leader of Cuba after
Castro. Mas Canosa was in the group leadership of the Cuban Delegation in Exile in 1964. Mas Canosa raised monies
after the Bay of Pigs for further invasions of Cuba. This can be found in p. 177 of “The Cuban Exile Movement” by:
Calvo and Declercq.

43

Alvin Snyder. Warriors of Disinformation, Arcade, 2012, at page 221 et seq.
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time period in question, it would be typical for this entity to be paid by the government. The
agents fueled and fomented public opinion so that defense lawyers (and even Oscar Corral, the
author of the Miami Herald expose) were afraid to sleep at home. On at least one occasion a
fearful Defense Attorney slept in a hotel. The defense lawyers’ lives were threatened by paid
agents.

74. The hiring, management, financial and journalistic practices encouraged and
permitted at Radio/TV Marti seem not to be permitted at any other Voice of America entity.
Many, if not all, of the articles and talks about Movants and other issues violated journalistic
standards that only worsened after the Miami move. Radio Marti was the gift that kept giving to
all those who agreed with it.

75. The connections between the investigations in 1996, and the investigations revealed
ten years later in The New York Times, The Miami Herald, and Associated Press in 2006 are
obvious. The 2006 articles show how the Government used the freedom it wanted when
Radio/TV Marti moved in 1996.

76. Basulto, writing in Diario las Americas (the paper whose editor received Government
monies) on May 24" 2000, interweaves the Elian Gonzalez case, Movant’s case, and Fidel
Castro, with criticism of President William Clinton.**

77. Basulto’s drumbeat against the trial court was joined in by other Government-paid
employees. He, and other propagandists described Movant’s actions as the first part of Castro’s
plan to invade the United States. According to him, Movant and the codefendants were an
advance party, and this trial was the first of the battles against this foreign invader. Ernesto

Betancourt, a colleague of Jose Basulto and former government employee and director of the

44

Jose Basulto, Criminal Indictment of Castro, When?, Diario Las Americas, May 20", 2000.
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Government’s radio and television station who played the major role in the station’ original
hiring, also, along with Basulto, seemed to have personally received Government funds. On
March 2, 2001, in an article in £/ Nuevo Herald entitled “Open Letter to John Ashcroft”, he said:

The trial of Castro’s spies has turned into a real farce. For more
than two years, since September 16, 1998, the FBI and the federal
prosecution brought ten of Castro’s agents to trial who were
carrying out espionage against U.S. military bases in Florida and,
to a lesser degree, infiltrating Cuban exile organizations. The first
activity was the most dangerous for the United States, given that it
was complementary to other preparations by Castro to attack the
United States during the final stage of his government. One of the
charges leading to the arrest, according to an affidavit presented at
the time by FBI Agent Mark de Almeyda, was that the spies had
received orders to “sabotage planes and hangers somewhere in
south Florida.”

In regard to Brothers to the Rescue, Judge Lenard was overruled
by the Court of Appeals in her attempt to censure Jose Basulto,
when she prohibited him from participating in any commemorative
action regarding the shoot-down of the aircraft on February 24,
under the excuse that remembrance of the event might inflame a
jury from which she accepted the exclusion of any Cuban
American. These actions bring one to the sad conclusion that
Judge Lenard is clearly biased against the Cuban American
community. She should be recused.

That all of this should come to pass during the Clinton-Reno
administration was inevitable, given the low morals prevalent
under that administration. That’s why we voted against them.
But, Mr. Ashcroft, the decisive contribution made by our
community to President Bush’s hard-fought election has to be
worth something. The spy case should be reworked to include
Castro and others in the trial. Whatever was behind the sting that
set up Mariano Faget should be revealed. The FBI should be
ordered to stop treating Cuban Americans like the enemy and
Castro’s intelligence network as an ally. Or is our leg being pulled
yet again? Your response is awaited. (Emphasis added)

77. Voting to acquit Movant, the jury was repeatedly led to believe, would directly lead
to the destruction of America. Attempts to protect the jury were akin to keeping a finger in a

small dike that had already been overwhelmed by an enormous flood that no one seemed to
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notice.*

78. The best proof of this will be the Radio and TV Marti tapes that have so many of the
paid journalist’s shows. The 1996 to 2001 tapes were not available until 12 years after they were
made because the law is intended to keep out this propaganda from entering the United States.

79. The Government disagrees with Alvin Snyder’s understanding of the media shoot-
down and events in Miami. But Snyder is extraordinarily well qualified. A former executive at
the United States Information Agency, now deceased, who formerly served not only two
presidents and worked at CBS News and WCBS TV in New York, and worked extensively with
Government agencies, including USIA, had his conclusions and analysis confirmed by other
investigators in 1996 as well as by subsequent events.

80. On August 20, 1996, four months after the Alvin Snyder piece, The Los Angeles
Times published a similar analysis of Radio/TV Marti, and the several pressures that led to its
relocation to the Cuban-American community.* The Los Angeles Times reporter, Mike Clary,
focused on Mas Canosa’s dominance at the station and the reasons for his successful drive to get
it out of Washington. Mike Clary tells us that the staff of Radio/TV Marti was purportedly 146.

TV Marti, with a budget of $11.6 million and an additional staff of 85 has, according to the

45

Since 1960, media entities and commentators with independent media in the Miami area received Government money
from a variety of sources. For example, Channel 41 WJAN, America TeVe, was functioning in Miami at the time of the
trial. America TeVe’s Network Director is Omar A. Saul Romay, the Chairman is Marcelo Soldano. We only know
Sherjan Broadcasting Co. Inc. received $111,600 from the Government from October 19", 2004 to September 17", 2005.
We do not know how much, if any, that it received at any other time. The President and Chief Executive Officer of
Sherjan is Omar A. Saul Romay and the CFO is Marcelo Soldano, according to Dunn & Bradstreet and the Florida
Department of State. WJAN features, among other things, “A Mano Limpia”, a highly political show hosted by an
alleged independent journalist who was not independent. Oscar Haza, who had previously received federal payments,
is a very small example of the interrelationship between a small group of paid journalists, some of whom were previously
imprisoned in Cuba, American agents, activists who go beyond journalism, and, who we believe are ‘“dirty trick
practitioners”.

46

Mike Clary, Radio Marti’s Move to Miami Strains Credibility, Critics Say: Lawmakers, Others Warn Against
Relocation to Heart of Cuban American Community, THE LOS ANGELES TIMES, August 20", 1996. Exhibit Q.
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article “been seen by virtually no one inside Cuba since its launch...”’

81. Mike Clary’s further interviews and investigations confirm each and every part of
Alvin Snyder’s analysis. The Government, Clary tells us, made it clear, through most of its
history, that with its new staff in 1996 it wanted to get away from oversight and find new ways
to propagandize in Miami. Rolando Bonachea, the then acting director of Radio and TV Marti,
said now, in Miami in 1996, the Government’s media employees work behind “a firewall of
protection that ensures that our journalists can operate freely from outside influences or internal
pressure.”
E. To allow the Government’s international propaganda machine to be turned on the
environment of an American trial insults both the integrity of the trial itself and the
integrity of the community for whom the jury speaks.
82. The Miami Herald article researched by the paper’s investigative team, placed all
across the top of its first page with banner headline, * the following statement:
Jesus Diaz Jr., president of the Miami Herald Media Co. and
publisher of both newspapers, expressed disappointment, saying
the payments violated a ‘sacred trust’ between journalists and the
public.
83. This motion deals with the “sacred trust” the government violated with the citizens of
the United States and these defendants. But, it goes far beyond these defendants or this criminal

case — or any case or any one set of defendants. One can argue that more has already been

discovered about the widespread and varied use of the “paid journalists” and the violators of law

47

Mike Clary, Radio Marti’s Move to Miami Strains Credibility, Critics Say: Lawmakers, Others Warn Against
Relocation to Heart of Cuban American Community, THE LOS ANGELES TIMES, August 20*, 1996 at page 2

48

Oscar Corral, 10 Miami Journalists Take U.S. Pay, THE MIAMI HERALD, September 8, 2006, at 1A. Exhibit R. The
Miami Herald article referred to throughout this affidavit was a result of a team of investigative reporters. The author
described the difficulties of his 2006 investigation and the resistance to his investigation — a resistance that continues
today.
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in this case than on any previous instance in American domestic history — more than even before
the Church Committee.*

84. The Government Accountability Office (GAO)*’, Congress and the President, and the
law, along with the Miami Herald and the journalistic community, recognize that “Independent
journalists” and “Government journalists” are two very different jobs with very different job
descriptions. They have different duties, and responsibilities. No one in the government who
hired these journalists ever contemplated that they were anything but activists whose background
was in politics not journalism; they had little or no concern for a free, balanced news report. That
simply was not their function. Their use of pseudonyms and undisclosed sources, inventing of
events and the reporting of past events that are passed as present factual reporting, are all
practices condemned by journalists and the media in the United States. They were daily events
in Miami for five years.

85. The Miami Herald article shows the Government’s confirmation of the Government’s
hiring policies:

Pedro Roig, the director of the Office of Cuba Broadcasting since
2003, said he has sought to improve the quality of news by, among
other things, hiring more Cuban exile journalists as contractors.
86. In order to argue, as the Government does, that the wrongfully-paid media had no

effect, you would have to believe that all media information is irrelevant and does not influence

jurors or citizens. A remarkable argument by representatives of this Government, it contradicts

49

The Church Committee is the common term referring to the United States Senate Select Committee to Study
governmental Operations with Respect to Intelligence Activities, a U.S. Senate committee chaired by Senator Frank
Church (D-ID) in 1975. A precursor to the U.S. Senate Select Committee on Intelligence, the committee nvestigated

mtelligence gathering for illegality by the Central Intelligence Agency (CIA) and Federal Bureau of Investigation (FBI)
after certain activities had been revealed by the Watergate affair.

50

The GAO is an independent, nonpartisan agency that works for Congress. Often called the "congressional watchdog,"
GAO mvestigates how the federal government spends taxpayer dollars. (From httpz//gao.gov/about)
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every concept of democratic government, and the heart and soul of the First Amendment. If the
prosecution in this case is correct, there is no need or function for open and robust debate, no
need or function for the First Amendment of the United States Constitution, and no need for
libel and slander laws, that are based on the idea that words and images do have meaning and
can severely damage. One sentence, the Supreme Court tells us, can lead to the damaging of a
man’s reputation. Ignore that concept, the Government now tells us. And the Government also
says, ignore the reality that millions of dollars and assets paid for propaganda, relentlessly
repeated in over a thousand articles, destroyed this “fair” trial.
87. The paid journalists were not a small part of the media. They had a substantial effect.
The Miami Herald confirms what some of the paid journalists themselves said, they were
among the most popular in South Florida, and many were reporting on issues involving the trial
for their news organizations. Their reports were picked up, and relied upon, by innocent
journalists who did not know they were using propaganda as part of their stories.
88. Oscar Corral’s investigation is consistent with Alvin Snyder and Mike Clary’s earlier

1996 investigations and interviews. The Government knew, after they hired Juan Manuel Cao,
that he continued his activities as a covert, paid agent. The Miami Herald tells us:

Channel 41 reporter Juan Manuel Cao, who received $11,400 this

year from TV Marti, made news in July when he confronted Castro

during an appearance in Argentina by pressing the Cuban leader to

explain why his government had not allowed a well-known doctor

and dissident, Hilda Molina, to leave the island to visit her son in

Argentina. During the exchange, Castro openly questioned Cao if

anyone was paying him to ask that question. The Cuban

government has long contended that some South Florida Spanish-

language journalists were on the federal payroll. "There is nothing

suspect in this," Cao said. “I would do it for free. But the

regulations don't allow it. I charge symbolically, below market

prices.”

89. Words in print, which we focus on here, and images and spoken words, have different
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effects. Print media reaches a different audience than the radio and television media. It was an
audience the Government wanted. The Government could not have its own newspaper in
Miami. So, it created a web of journalists in a web of independent-appearing newspapers and on
independent-appearing radio shows. Each article misrepresented in failing to disclose the source
of the article, misrepresented in failing to disclose that the author was not independent,
misrepresented in failing to disclose that the author was paid by the Government, and
misrepresented in their attempt to pass off blends of fact, fiction, opinion, and arguments as
journalism.

90. The Miami Herald story tells us that in The Miami Herald's review of hundreds of
articles by their journalists — that the Miami Herald found not one instance in which the reporters
or columnists like Cao disclosed that they had received payment. This goes beyond
“coincidence” or Government acquiescence. That pattern of deceit would not have been possible
without the Government’s active involvement and specific planning.

91. Contrary to what the Government’s Response says, very few of the paid
propagandists or their stories surfaced in 2006. We believe very few have thus far surfaced. Very
few were interviewed. The full story is not yet known.

92. The after effects of the September 8, 2006 story are significant. As a result of a
coordinated Government attack, thousands of Miami Herald subscribers castigated the Miami
Herald. Oscar Corral was vilified, attacked, and put in fear for his and his family’s safety by
supporters of the paid journalists and Radio/TV Marti because he exposed the Government’s
illegal payments. According to the Miami Sun Post of July 26", 2007, one year after the Miami
Herald story, Corral had been accused of being a Cuban agent and a communist. Corral

described “an orchestrated campaign to intimidate, harass, and silence. It was a barrage. Some
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threats were very specific and mentioned my family. It got to a stage where I had to tell my
editor that I was concerned. They were great about it. They moved me and my family to a secure
location for about six weeks so that I could finish my reporting.” We can only imagine the subtle
and not-so-subtle pressure the paid journalists and Government employees and contractors put
on the jurors on a daily basis.

93. The internet report at the end of the Miami Herald story gives some of the paid
journalists’ defenses to the Oscar Corral investigations:

Pablo Alfonso:
“I don’t have any comment. I believe that’s better for the newspaper and for me.”

Olga Connor:
Could not be reached.

Wilfredo Cancio Isla:
Declined to comment. Said his wife, Ivette Leyva: “This is [the rest is
stricken]”!

Juan Manuel Cao:
“I feel proud to help break the censorship in Cuba.”

Ariel Remos:
“I liked being on those panels because we could say what we wanted. For
example, we didn’t have to call Fidel Castro the president of Cuba. I could call
him what he is, a dictator.”

Omar Claro:
“I will not say whether I do or do not accept money. You publish whatever you

want.”

Helen Aguirre Ferre:
“I don’t see a conflict of interest.”

94. The Government warns this Court (on page 27 of its Response) that the independent

51

According to the FOIA petition information, Ivette Leyva, the wife of Wilfredo Cancio Isla, also received monies from
the Broadcasting Board of Governors. According to the FPDS site, she received monies prior to 2005 and received
$45,550 from June 3, 2005 to September 29", 2008. Leyva worked as an assignment editor and TV producer for WIAN
Ch. 41, America TeVe, from May 2005 to September 2006. The total amount of this, and payments to the other families,
is unknown.
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media and the media may object to discovery. There is no reason to believe there is any truth to
this. Most of the journalists are today available to be deposed. Given the Miami Herald’s
publication of the facts and their front-page banner headlines printing of the story, and the
publication of the story by the media throughout the country, it is clear that the media believes
the practice must be exposed.*

95. The Government knew the backgrounds of the employees, freelancers, stringers, and
“independent journalists™ hired for the Office of Cuba Broadcasting, for Radio/TV Marti, for the
Miami Herald. The Government cannot claim otherwise. Joe O’Connell, the spokesman for the
Broadcasting Board of Governors, which oversees the Office of Cuba Broadcasting, admitted to
the New York Times that background checks were done on the paid journalists referred to in the
Miami Herald article, but they had “no ethics code for them.” (p. 3)™

96. Media investigation and reporting on the payments by the Government in Miami

*2 Abby Goodnough, U.S. Paid 10 Journalists for Anti-Castro Reports, THE NEW YORK TIMES, September 9, 2006.
Exhibit S.

This is proven by the fact that much of the domestic press eagerly followed the Miami Herald’s lead and conducted their
own interviews and investigations. The New York Times, in a September 9", 2006 story, written by Abby Goodnough,
reports that the Office of Cuba Broadcasting, a Government entity, paid 10 journalists to “provide commentary on Radio
and TV Marti, which translate to government broadcasts critical of Fidel Castro.” (pl) Goodnough names Pablo Alfonso
directly, citing his payment as the largest, “almost $175,000 since 2001.”

Ms. Goodnough explains that the Castro regime had long claimed that some Cuban-American reporters in Miami were
on the Government payroll, but that the Miami Herald article released days prior to her writing was the first evidence
that proved Castro’s claim. The New York Times article also names specifically Wilfredo Cancio Isla, Olga Connor, and
Juan Manuel Cao as some of the reporters who received thousands of dollars in Government monies. The Poynter
Institute is the most prestigious and influential voice of journalism in the United States. What the Government did, hid,
and now does, is not benign. It achieved its goals. The Government is putting its head in the sand, and hoping that the
Courts will follow. Abby Goodnough, in her New York Times article, writes: “Al Tompkins, who teaches ethics at the
Poynter Institute for Media Studies in St. Petersburg, called it a conflict of interest for journalists to accept payment fiom
any government agency. ‘It’s all about credibility and independence,” Mr. Tompkins said. ‘If you consider yourself a
journalist, then it seems to me it’s an obvious conflict of interest to take government dollars’.” (p 2)

53

According to the investigations by the media, the direct words of the employers and many of the employees contradict
the Government’s Response. Abby Goodnough describes, as did the Miami Herald and the Associated Press, the lack
of knowledge that the media entities say they had of their employee’s conduct. Confirming the Miami Herald story, she
explains that Robert Beatty, the Vice President of public affairs at the Miami Herald, said that El Nuevo Herald editor
Humberto Castello learned only days before the paid journalists were revealed that anything was going on at all. (p 2)
The management of the newspapers decided to immediately fire Mr. Alfonso, Mr. Cancio Isla and Ms. Connor after they
heard of their Government payments.
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referred to the Armstrong Williams GAO* opinion as analogous to the Government’s paying of
Miami journalists. We now briefly look at the Williams case.

97. In the Williams case where the Government surreptitiously paid a newscaster to
promote the Bush “No Child Left Behind” policy, the “[Government] violated the law by

299

disseminating “covert propaganda.”” (p. 3) The Government makes various arguments about the
burden of proof Movant bears to show his jury was influenced by the Government’s conduct.
But the Government cannot corrupt Movant’s trial and then require Movant to show the jury was
influenced by the Government’s corruption. Nor can the Government claim that the jury was not
influenced by its corruption. The GAO opinions show the Government view of the law is
wrong, even when only a civil violation is at issue.

98. First, the Government’s violation of civil law does not require direct proof that
anyone was directly influenced by it. The legislators who passed the anti propaganda laws did
not place the burden of proof on Movant to show, by quantifiable evidence, the effect of the
influence. The “influence” flows from the fact that the words were said. It is conclusive.

99. Secondly, the secretive nature of the wrongdoing is by itself, a violation. The
September 30™, 2005 GAO opinion states “A critical element of this violation is the concealment
of, or failure to disclose, the agency role in sponsoring this material.” The Government did act
secretly in Miami.

100. Thirdly, after acting secretly, they concealed. Concealment is being continued now

by the United States attorney’s response to our motion.

101. The GAO, after determining the violations for distributing covert propaganda
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United States Government Accountability Office, Opinion B-305368, Department of Education — Contract to Obtain
Services of Armstrong Williams, September 30", 2005. Exhibit T.
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through Armstrong Williams, stated that it was required to refer the Williams violation to the
President and the Congress, and it did.

102. The Williams opinion refers to and reaffirms a 1987 GAO decision™ involving the
State Department use of propaganda in Central American policy. The Williams opinion said of
its previous 1987 opinion:

That newspaper articles and editorials (supporting the Government’s Central

American Policy) that were prepared by paid consultants at Government request

and published as the work of non-governmental parties violated the publicity or

propaganda prohibition. Again it was the covertness of the Government’s actions

that led to the violation. In that case the Government was attempting to convey a

message to the public advocating the Government’s position while misleading the

public as to the origins of the message. Id at 709.

103. The Williams opinion was based on the work of only one journalist, the Central
American opinion only a very few articles. The Miami payments involved a great number of
journalist and at least a thousand “publications”.

104. The GAO’s opinion of September 2005 went through in great detail, step by step,
what Williams and the Government did. If discovery is necessary, then we want produced in
discovery exactly what the GAO compelled the government to produce in discovery in the
Williams case. Because the amount of monies, publications, paid journalists, and seriousness
here far exceeds those in the Williams case, as well as in the 1987 Central American case, the
Government in Movant’s case is required to further respond, and to submit to full discovery.

105. In the Williams case domestic monies were misused for domestic propaganda. In the

Central America case, monies were misused for foreign propaganda. Here, monies allocated for

a foreign propaganda machine were used to destroy any possibility of fairness in an American

55

United States Government Accountability Office, Opinion B-229069, 66 Comp. Gen 707, September 30*, 1987. Exhibit
U.
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criminal trial.

F. The use and actions of secret propagandists, as set forth in the Church Committee
investigations, and the actions of the secret propagandists in Miami from 1996 to 2001, are

all forbidden by the Constitution.

106. We use the term “journalists” in the same way that Government documents referred
to other paid journalists who have covertly worked for the Government. It is an inadequate
description. “Paid secret agents” is a more accurate description. It may be that the agents in
Miami also functioned as tipsters, community organizers, intentionally interfered with the jury,
covertly planted distorted articles, were involved in domestic intelligence, may even have given
information to the prosecution investigative team, and done a host of other unconstitutional
activity. This is what other “journalist” agents have done both in the past and since then.

107. In investigating what happened in Miami from 1996 to 2001, as well as in the
Williams case and the Central American case of 1987, as Alvin Snyder, the Church Committee,
and the GAO opinions reflect, we are looking at many of the most secretive areas of Government
activity.

108. The 1976 investigation by the Senate Intelligence Committee exposed the
Government’s secretive involvement with the press. Those “facts”, and their cover-up and
concealment, were a prototype for what was to later occur in Miami.

109. Professor Stephen Kimber, a respected scholar at the University of Kings College in
Halifax has written a book, to be published next year, primarily about what was happening in
Miami and Havana before, during, and after the shoot-down. Entitled “What Lies Across the

Water: The Real Story of the Cuban Five”, the book explains why secret paid Government
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journalists/agents were so easily able to create the climate of fear, intimidation, and hostility for
witnesses and jurors that made a fair trial impossible. He shows the relationship between the past
and present in the Miami payments. Professor Kimber shows the motivations of both the payor
and payee of the funds.

110. An excerpt from Professor Kimber’s book reads:

The day after the initial charges were announced, E/ Nuevo
Herald reporter Pablo Alfonso insinuated—without offering
any concrete evidence—that the FBI arrests “may be an
action aimed at preventing a possible collaboration between
the Cuban government and countries involved in terrorist
actions against the United States.” ... later, he resurrected
Cold War rhetoric to suggest “the idea to send Cuban spies
en masse to Miami was developed more than three decades
ago in the Georgian city of Pitsunda in the old Soviet Union”
during a post-Cuban missile crisis téte-a-téte between Soviet
leader Nikita Khrushchev and Fidel Castro. (p.346)

111. Now that we, scholars, and Courts, are first becoming aware of what happened, the
defense lawyers in this case will be able to, upon listening to government secret tapes and the
use of “second hand information,” learn of other events surrounding the prosecution, which
interfered with the defense and influenced the jury. Information confirms, in detail, what
Professor Kimber, Alvin Snyder, Oscar Corral, Abby Goodnough, Mike Clary, and the GAO in
its previous and subsequent reports, and others, were investigating and concluding. We believe
enough is now known to set aside the convictions. If the Court disagrees, we believe, once we
are shown some of the withheld documents, we can pinpoint with greater specificity the attempts
to interfere with the trial itself. In order for that to be done we must have discovery, especially of
previously withheld Radio/TV Marti files and tapes.

112. Professor Kimber, writing about the paid agents’ use of each other as experts, and

showing how information is passed from one journalist to another until it becomes irrefutable
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fact, tells us:

Writing in Diario Las Americas on September 20, 1998,
Ariel Remos parroted and amplified Alfonso’s claims the
arrests “could be”’ connected to Cuba’s terrorist plans, then
upped the ante yet again, tying together “the issue of spies
and drug traffickers,” and claiming—again without offering
evidence—that it was “obvious” Castro “has been
significantly involved in drug trafficking.”

Two-and-a-half years later, on the day the un-sequestered
jury was set to begin considering its verdict, El Nuevo
Herald trumpeted the headline: “Cuba Used Hallucinogens
to Train its Spies.” In the article, Wilfredo Cancio quoted yet
more anonymous sources, these ones suggesting Cuba fed its
spies LSD and other hallucinogens to train them for their
missions

At one level, the incendiary anti-Cuban rhetoric in South
Florida’s Hispanic press was par for the Miami exile course
but, as would later be discovered, it was also being
surreptitiously, simultaneously funded by the same
American government that was prosecuting the Five. At least
10 well-known South Florida journalists, including Alfonso,
Remos and Cancio, all supplemented their salaries with tens
of thousands of undisclosed dollars from the U.S.
government-funded Board of Broadcast Governors and the
Office of Cuba Broadcasting.

After the secret payments to the journalists were finally

exposed in 2006, the Herald fired [Alfonso and Cancio] for

violating the ‘sacred trust’ between journalists and the

public.

But, by then, the damage had been done. (p.346-347)

113. As Professor Kimber points out, again taking a position that contradicts the

Government; it is not the journalist’s historical views of Khrushchev, Elian Gonzalez, The Bay
of Pigs, The Cuban Missile Crisis, or Fidel Castro, that is the issue. It is the way that the

Government secretly paid sophisticated propagandists in Miami to weave together all of the

disparate strands of the Cold War, its historic parameters, and political devils, adding those

42



Case 1:10-cv-21957-JAL Document 53 Entered on FLSD Docket 08/31/2012 Page 43 of 66

“murdered and destroyed” by America’s enemies, and “to be murdered in the future”, as a
context for their stories so they could arrive at the conclusion the Government wanted. There is a
religiously followed, strident, and inflammatory format for all the articles. They all come out of
the same bad cookie cutter.

114. Remos, mentioned both in The Miami Herald in September 2006, and the Kimber
book, a member of the right-wing Cuban exile movement, wrote articles about Gerardo
Hernandez and of Cuban-American relationships. They were neither news stories nor opinion
pieces. They are all skillful propaganda pieces aimed at the jurors, their neighbors, and a wider
American audience.

115. An article written by Remos on October 13, 1998, one month after the arrests, is an
example.”® This is a genre of article that the Government claims ought not to be subject of
inquiry. We have selected it because it appears, as the Government argues, innocuous and thus
irrelevant. It does not focus on the shoot-down or the trial. It is, we believe, the “best” article for
the Government’s case.

116. Remos, paid by the United States, glorifies individuals imprisoned by the United
States, for committing murder and violence. Remos denigrates any opposing voices, no matter
how mild they are. Remos claims, and quoted, these American-prosecuted and imprisoned
exiles as “experts” on democracy, on what happened and what is happening in Cuba, and on
each and every aspect of the Cuban-American controversy. There is a predetermined narrative
and structure for his article — his same story is repeated and repeated and repeated — and other
propagandists repeat it again and again in as many different venues the Government can find.

117. The Remos article is passed off as a news story on a specific event. Because of the

*¢ Ariel Remos, Close to 100,000 Cuban Exiles Made Their Rejection of Castro Clear, DIARIO LAS AMERICAS,
October 13, 1998, page 1A. Exhibit V.
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Government’s continued insistence that we are not sufficiently specific, we set forth the entire
October 13™ 1998 Remos article so the Court can clearly see the anatomy of the article. When
the Court looks at the construct of hundreds of the other propaganda articles and radio shows, it
will see that they are similar.

Responding to a call by the principal militant anti-Castro
organizations, almost 100,000 people (according to calculations of
EFE international Spanish news agency) took part in the March of
the Patriotic Intransigence on Saturday, to make clear on Saturday
their repudiation of the tyranny of Fidel Castro, and their firm
stance of “no agreement of any kind,” with it.

Shortly after noon on Saturday, individuals and organizations
began to gather from 8" Street to 17" Avenue towards the east, and
one could start to see the Cuban flags and placards with slogans
related to the act and others like those of the Junta Patridtica
Cubana, “Tony Varona, Alma Mater del Exilio,” “We want the
1940 Constitution,” “Mas Canosa Lives,” “Forward, Forward,
Forward,” and “Freedom for Eduardo Arocena” and others
imprisoned in the United States for fighting against communism,
and hundreds more.

Early on, together with the people were the mayors of Dade
County, Alex Penelas and of Miami, Joe Carollo. Penelas declared
to the press that the exile community is not inactive, as some
assume. Carollo told DIARIO LAS AMERICAS: “The exile
community is showing the true feelings of the intransigency, to not
make deals with crime, nor injustice, and that the evil ones like the
Castro tyranny have to be rooted out.

One could see among others, the state representative Carlos
Valdés, the city commissioner Tomas Regalado, the School Board
member Demetrio Pérez, and Joe Bush, gubernatorial candidate of
Florida. ‘I am here with the exile friends who want freedom and
justice for Cuba,’ he said.

The presence of journalist and diplomat Rafael Bonilla Aybar was
one of the highlights of the March, for his connection to the cause
of the exiles and for the fact that he had been physically assaulted
by Castroite elements in his own Dominican homeland. He
received countless well wishes and solidarity of his friends and
exiled admirers.
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A large Cuban flag several meters wide and long — which has
accompanied the last patriotic demonstration of exiles — was
displayed in all its symbolism, and was carried aloft principally by
the ex-political prisoners of the tyranny. In the same way, a replica
of the image of Our Lady of Fatima — carried on the shoulders of
members of the TFP, with a group of 25 youths who came directly
from Pennsylvania, who sang the Cuban National Anthem to close
the event — was another emotional note in the parade.

The March, called by the Coordination of the 9, and backed by an
infinite_ number of organizations, extended from 17" Avenue to
13™ Avenue, the intersection of the Monument to the Martyrs of
Giron (Bay of Pigs—editor), where the organizers and
personalities gathered. At almost 2:30, the parade began, going
down 8'" Street towards the east until 4™ Avenue, to the platform
where the speakers spoke.

The speeches were brief and gave the justified and doctrinal
content of the March, based on the points of the document, “Cuba
at the Crossroads,” to which tens of thousands of persons have
subscribed. One of the points is the rejection of international
clements that promote a negotiated formula which would
perpetrate the regime or continue it by means of a variant. ‘We are
here because our nation is going through the most critical moment
of its history,” said Armando Pérez Roura, at which point a
provocateur took out a placard that said, ‘Peace, not war.” He was
removed immediately by the March security and police. ‘These are
the Castro infiltrators who are exposed here. These are the Cubans
who have sold themselves to the tyranny for a few coins. These are
the Judases who betray the sacrificed homeland...”, said Pérez
Roura, who then referred to ‘a series of international elements that
move like scabby aura over carrion, to impose on our beloved
Cuba a negotiated formula that is totally alien to the interests of
our suffering people.” ‘We are alone and abandoned, but this
march demonstrates that we are firm and with honor ... We do not
accept any type of mediated intervention by international elements,
be they governments or super-national organizations in a process
that leads to a solution of the Cuban crisis,” said Dr. Enrique
Huertas, president of the Free Cuba Medical College, who made an
eloquent recognition from the podium, of the presence at the event
of Dr. Horacio Aguirre, director of DIARIO LAS AMERICAS, and
of the journalist Rafael Bonilla Aybar, who was also mentioned by
doctors Antonio Jorge, de la Concertacién Civica Cubana y Luis
Goémez Dominguez, of the World Federation of Cuban Ex-Political
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Prisoners.”” Emphasis added.

119. This is domestic propaganda, but of a very unusual sort. The Remos article shows
that Government funds, millions of dollars, were being used to attack the Government for
punishing individuals who perpetrated violent attacks upon citizens. This Remos article shows
that the Government was paying Remos to 1) defend those prosecuted in the United States and
imprisoned by the United States in the United States and other countries, for murder and other
claims 2) to glorify those convicted defendants, some of who were still in jail, 3) to criticize the
United States for prosecuting and jailing them and 4) criticize the American Government for not
toppling Castro. Only “rogue” writers, and “rogue” agencies have the freedom to use United
States agents to attack the United States with money from the United States.

120. Orlando Bosch, in the May 15", 2001 edition of Diario Las Americas, started off his
article on the trial by saying™®:

Now we go to the crux, in reference to the trial of the traitors and miserable spies

and the historical reasons that challenge us and motivate Castro’s tyranny and his
hit men.

In 1961 when I arrived to this country, escaping my first death sentence by
Castro’s regime, with credentials notarized by the heroic Escambray Front in
search of assistance for that patriotic, colossal, and daring effort, I was scorned,
deceived and avoided by some of the Cuban leaders of the time, the CIA and FBI.

Then, on the 17™ of April 1961 the government of President Kennedy betrayed
the heroic and valiant 2506 Brigade. Later (1962 missile crisis) the same
President Kennedy, without right nor authority over the destiny of another people
and country named Cuba, marketed and sold the destiny of the Cuban people to
the perfidious and perverse Russian tyrant N. Khrushev.

With these two betrayals the United States Government shrank its commitment,
moral, and historical debt with Cuba and the Cuban combatants who love liberty
within and beyond Cuba, including in the US territory. That is why many Cubans

57

*% Orlando Bosch, Lightning, DIARIO LAS AMERICAS, May 15", 2001. Exhibit W.
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made use of these rights and faced for many years all its consequences despite
persecution, prosecution, prison, etc, of which we were unjust victims of on many
occasions.

...notorious trial of the spies that intends to engage various exiles while at the
same time trying to justify Cuba’s illegal and dangerous interference of informing
the tyranny of the alleged activities of the exiled enemy aggressors.

Emphasis added

121. B(;sch, mentioned and quoted as an expert in Remos’ October 13, 1998 article as
well as in many other propagandist articles, has a sordid history. A former CIA operative, he was
designated by former Attorney General Dick Thornburgh as an “unrepentant terrorist” who had
been sentenced to ten years in an American prison.

122. The entire Remos article is a propaganda piece for a particular group of people, all
of whom have a particular interest and a particular agenda that is being pushed by Government
monies. The article performs a valuable function for this motion because it helps show other
members of the cohesive group. It helps make transparent what is otherwise opaque. Beside
Orlando Bosch, Eduardo Arocena, who was put in prison by the United States,” Juan Perez
Franco, who fought at the Bay of Pigs, Andres Nazario Sargen, member of Alpha 66, and others
identified with Mas Canosa’s Cuban-American National Foundation are identified in the article
and accompanying images.

123. Armando Perez Roura, referred to in the Remos article, was a director of WAQI,
Radio Mambi, which tried to transmit programs to Cuba and rebroadcast Radio/TV Marti
programs in the United States. Radio/TV Marti rebroadcasted Roura’s daily Radio Mambi
segment in “Tome Nota”. Other journalists on Radio Mambi, we believe, illegally received

funds from the United States Government. Roura, Radio Mambi, and Radio/TV Marti were

59

Remos describes the Junta Patritica Cubana’s placards and slogans, including one callng for Eduardo Arocena’s
freedom. Remos is a member of that group. Eduardo Arocena is founder and leader of the paramilitary organization
Omega 7. (Jin McGee and Bob Lowe, ‘FBI Agents Arrest Omega 7 ‘Mastermind’”, THE MIAMI HERALD, July 23,
1983.)
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constant commentators on the trial.

124. Daniel Morcate also received Government monies. In 7The Miami Herald of May 13,
1999, he followed Basulto, Estorino, and Ariel Remos’ themes. Morcate claimed that “U.S.
Government officials could be directly or indirectly involved in the crime.” He writes “These
prosecutions, however, should just be the beginning of a deeper inquiry. That the prosecution has
excluded Fidel Castro suggests that the jury failed to fully liberate itself, if not from political
pressure, then at least of the concerns of possible repercussions of going to the core of the
problem.”®

125. Professor Kimber’s book says:

While the Elian affair played out in the streets of Little Havana and on the TV

screens around the world, reporters in South Florida’s Spanish-language press

were busily whipping their readers — including, of course, potential jurors — into a

frenzy of hostility and hysteria against the accused Cuban spies. (p.346)

126. Critical domestic and international interests were at stake in Movant’s case. Carl
Bernstein, a Pulitzer Prize winner, one of the authors of All the President’s Men, a former
outstanding reporter for the Washington Post, and one of the leading investigative reporters in
the country, wrote extensively on the Government’s use of the media and journalists in similar
situations long prior to the Movant’s case, foreshadowing what would be done in this case.”'

127. As the Carl Bernstein article indicates, and contrary to the Government’s argument,

this is not a case where we start an argument without a base - from nothing. We are not looking

for a “smoking gun.” Events occurred. We have the “smoking gun”; agents were secretly paid
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Daniel Morcate, Imperfect Crime, THE MIAMI HERALD, May 13", 1999. Exhibit X. The trial Judge noted outside
articles & events that may have influenced the jury. The Court only knew of very few of those events and articles, and
did not know that in all likelihood they were Government-driven and Government-created. (Medina v USA, 2255 Motion,
transcript 1817-1826, 2266-2279, 2637-2641, 6730-6762, 7130-7136)
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Carl Bernstein, The CIA and the Media, Rolling Stone, October 20", 1977. Exhibit Y. The Government’s Response
asks this Court to follow its lead and make believe that none of what happened in Miami happened.
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substantial sums by our government to convict Movant.

128. Official Government documents show the Government’s recognition of the value of
secretly using media in the struggle started years before the shoot-down occurred. In 1960 the
Government owned parts of Miami media stations, and using covert journalists in Miami as
partisans in the Cuban-American conflict®”® Monies throughout the ensuing years were
wrongfully paid into “independent” media outlets in media to propagandize in the United
States.”

129. We cannot get the non-government witnesses we want to speak with to talk to us,

even if we locate these witnesses decades after the fact. I tried. For example, Thomas Fiedler,

62

Government records, below, from March 16" 1960 indicate the beginning of a long history of the use of journalism and
the Government’s methods in Miami in 1996:
“A PROGRAM OF COVERT ACTION AGAINST THE CASTRO REGIME

Objective: The purpose of the program outlined herein is to bring about the replacement of the Castro regime with one
more devoted to the true interests of the Cuban people and more acceptable to the U.S. in such a manner as to avoid any
appearance of U.S. intervention. Essentially the method of accomplishing this end will be to induce, support, and so far
as possible direct action, both iside and outside of Cuba, by selected groups of Cubans of a sort that they might be
expected to and could undertake on their own initiative. Since a crisis inevitably entailing drastic action in or toward
Cuba could be provoked by circumstances beyond the control of the U.S. before the covert action program has
accomplished its objective, every effort will be made to carry it out in such a way as progressively to improve the
capability of the U.S. to act in a crisis.

PROPAGANDA

“Articulation and transmission of opposition views has already begun. Private opposition broadcasts (ie. purchase of
commercial time by private individuals) have occurred in Miami (medium wave) and arrangements have been made with
station WRUL for additional broadcasts from Massachusetts (short wave) and Florida (broadcast band).

I :nd DN hove also agreed to the use of commercial stations for short

wave broadcasts from || R aod I - C1A has fumished support to these efforts through
encouragement, negotiating help and providing some broadcast material

Newspapers are also being supported and further support is planned for the future. Avance, a leading Cuban daily
(Zayas’ paper), has been confiscated as has El Mundo, another Cuban daily. Diario de la Marina, one of the hemisphere’s
outstanding conservative dailics published in Havana, is having difficulty and may have to close soon. Arrangements
have already been made to print Avance weekly in the U.S. for introduction to into Cuba clandestinely and mailing
throughout the hemisphere on a regular basis. As other leading newspapers are expropriated, publication of “exile”
editions will be considered.

Inside Cuba, a CIA-controlled action group is producing and distributing anti-Castro and anti-Comnumist publications
regularly. CIA is in contact with groups outside Cuba who will be assisted in producing similar materials for clandestine
introduction into Cuba.”

% John Elliston, Psy War on Cuba, Ocean Press, 1999. P. 92-96
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the Editor at the Miami Herald, at the time of the events, now the Dean at the College of
Communications at Boston University, who could be the a critical witness, said he would speak
about the facts but only under subpoena. Fiedler knows what happened at the Miami Herald. He
was directly involved. He previously said it was propaganda. He and I spoke. He does not want
to be seen as favoring either party by speaking to one party alone. He, like other potential
witnesses, fears allegations of collusion.

130. We also want to obtain discovery from former Government officials.** I have tried;
I have located some but not others. I asked questions of an individual who was involved with the
Government at the time in question. At the top level of management in the Voice of America,
and familiar with Radio/TV Marti, he broke off our conversation as I pressed for answers. He
could have answered nearly all of the questions we raise in this motion. He will respond to a
subpoena.

131. Of course the Government, being the Government, has greater access not only to its
own past and present employees but also to non-governmental witnesses as well as to funds and
to people. Representing five convicted defendants, in a Miami case with four killings, where
Movant’s interests are allegedly so “deeply intertwined” with Fidel Castro, and whatever

remains of the “Red Menace” and Cuba, I have had doors shut in my face.

132. Following a trend of publicity surrounding the questionable actions of the
Government, the final straw that began the Church Committee study was the publication of
Seymour M. Hersh’s New York Times article on December 22", 1974. In that article Hersh
described the actions of U.S. Government agencies, including “a massive, illegal domestic

intelligence operation during the Nixon Administration against the anti-war movement and other

% Because of the passage of time, some of the more important witnesses are dead.
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dissident groups in the United States.”*

133. According to Carl Bernstein in his 1977 article, the organizations which have been
implicated in the past Government cooperation for monetary gain include NBC, ABC, the
Associated Press, United Press International, Reuters, Hearst Newspapers, Newsweek magazine,
the Mutual Broadcasting System, Scripps-Howard, the Miami Herald, the old Saturday Evening
Post and New York Herald-Tribune. Also, major media executives have been linked to this kind
of behavior, including William Paley of the Columbia Broadcasting System, Henry Luce of
Time Inc., Arthur Hays Sulzberger of the New York Times, Barry Bingham Sr. of the Louisville
Courier-Journal, and James Copley of the Copley News Service.®® Most valuable to the
Government by far, according to Government officials, have been associations with local media.

134. The Government’s relationship with the news media “majors” allowed them to post
valuable journalistic assets domestically without exposure for over two decades. Government
files show that in most cases, officials with the highest ranking would deal with a single
designated individual in the top management of the news agency with whom it was cooperating.
This included basically partnerships between high-ranking Government officials and some of the
best known correspondents in the media business. (Bernstein p.2)

135. The line in the sand, in this case as well as in so many others, separating the

American press corps and the Government, is often indistinguishable.®” A news agency has
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Seymour M. Hersh, HUGE CIA OPERATION REPORTED IN U.S. AGAINST ANTIWAR FORCES, OTHER
DISSIDENTS IN NIXON YEARS., The New York Times, December 22, 1974, at 1. Exhibit Z

66
Much of this discussion and the discussion in paragraphs numbered 141 et seq. draw heavily from Carl Bernstein’s

article titled “The CIA and the Media”, published on October 20, 1977 in Rolling Stone Magazine, and can be found at
Exhibit Y.
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Getting detailed responsible nformation about the Government’s use of radio Marti funds for illegal purposes has
always been difficult. As late as 2011, Radio Marti was failing to give information to the Government as to exactly what
it was doing, See GAO reports on Cuba (Exhibit P).
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rarely provided cover for or written stories for the Government, or the exchange of information,
between the media and the Government without the explicit knowledge of the upper
management. We do not know about the other media involved. The media and the
Government are both often served by “undercover” reporters or agents, who can help put
together a news story and include Government “facts” it trusts. The idea that the Government
recruited individual reporters alone in the past was a false one. There is ample evidence that
America’s leading publishers and news executives, in the past, have allowed themselves and
their organizations to cooperate with the Government. “Let’s not pick on some poor reporters,
for God’s sake,” William Colby exclaimed at one point to the Church Committee’s investigators.
“Let’s go to the managements. They were willing.”*® Overall, said Carl Bernstein in 1977, about
twenty-five news organizations have previously provided cover for the Government. Here, of
course, we believe those numbers in this case, to be enormous.

136. Government monies seem never to have gone to anyone not determined to influence
a conviction. The recruitment of journalists in the past, as here, has been generally handled
through Washington D.C. Here, it was Miami. After the Miami journalist had gone through a
background check, and often signed a pledge of secrecy and a contract, the actual approach and
discussion was most often handled by a high ranking Government official or operative. “The
secrecy agreement was the sort of ritual that got you into the tabernacle,” said a former assistant
to the director of a Government organization. “After that you had to play by the rules.””

137. David Attlee Phillips, a Central Intelligence officer for 25 years, formerly involved
with Alpha 66, an organization of anti-Castro Cuban fighters and its founder Antonio Veciana,
estimated in an interview that at least 200 journalists signed secrecy agreements or employment

contracts with the Government from 1952 to 1977.

%% Drawn from: Carl Bernstein, “The CIA and the Media”, Rolling Stone, See Exhibit Y
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138. I believe the number of those agreements, signed in Miami during the period in
question, exceed that number. Another official described a typical example of the way that
journalists on the Government payroll might be used: “In return for our giving them information,
we’d ask them to do things that fit their roles as journalists but that they wouldn’t have thought
of unless we put it in their minds.”” That of course is what some employees do for money and
what some employers will insist on.

139. There was in Miami, prior, during, and after the trial, cooperation, accommodation,
and overlap, among Government employees, management, and the paid journalists. The Cuban
exile movement subverted the independent press as it strove for a dominant role in Miami
politics. The Church Committee investigation, in the areas of its concern, showed that the media
shared information and staff with the Government, and the Government told the media exactly
what it wanted the headlines to be. The Government, in Miami, did the same — it created the
headlines. All of this in exchange for financial compensation by the Government. In this case,
pseudonyms used in political articles and “sources” were all in complete violation of journalist
standards. The journalists documented by the Church Committee to have participated range
from Pulitzer Prize winners to freelancers trying to make an extra dollar. In most of these
instances, the journalists were participating in this activity with the full knowledge and consent
of America’s leading news organizations. Joseph Alsop, one of America’s leading syndicated
columnists in the 1950s was quoted saying that “I’m proud they asked me and proud to have
done it. The notion that a newspaperman doesn’t have a duty to his country is perfect balls.”
(Bernstein p. 2) There is no reason to believe that any of the paid Government agents in this case
had less testicular strength. Their motivation may have been higher than solely money. They saw

this as their fight — their country — their families — their lives. But money also played a part.
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140. I believe that the past helps tell us what we must look for. Government sources have
admitted in the past that a particular journalist was at one point trafficking for the Government.
The journalist often denies these claims, stating that they were simply having lunch with a high
ranking Government official. Government sources say that a well-known ABC correspondent
worked for the Government through 1973; they refuse to identify him. A high-level official said
that even the august New York Times provided cover for about ten operatives between 1950 and
1966. He did not know who they were, or who in the newspaper’s management made the
arrangements, and that was not in a situation even remotely representing the tinder box that was
Miami at the turn of the century.

141 The actions of these reporters and propagandists in Miami go far beyond propaganda
by stripping men of their rights. In some instances in past history, the reporters’ assignments
were more complex than printing propaganda, as Carl Bernstein notes. These assignments
included planting subtly concocted pieces of misinformation; hosting parties or receptions
designed to bring journalists together with other people; serving up “black” propaganda to
leading journalists at lunch or dinner; providing their hotel rooms or bureau offices as “drops”
for highly sensitive information moving to and from agents. What service did the journalist
knowingly provide to the prosecution when he wrote the hallucinogen story as the jury was
getting the case? Where did he get the story from? Was there ever a “Cuban Official”? Why
was it published on that date? Was it written at this critical time, or was it kept in a drawer until
the perfect moment? Where was the story repeated? “One of the things we always had going for
us in terms of enticing reporters,” observed a Government official who coordinated some of the
arrangements with journalists “was that we could make them look better with their home offices.

A correspondent with ties to the [Government] stood a much better chance than his competitors
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of getting the good stories.” Success comes with Government access. Success is getting the
hallucinogen story printed at exactly the right time and in exactly the right fashion. Here the
paid journalists seem to have had access that gave them information that showed other
journalists how to be rewarded — it showed journalists who are not on the payroll what they had
to say and do, by shaping stories and writing false facts, to get money. The more extreme the
facts and stories, the more money received.

142. There was no reason for the Court to anticipate that the day the jury was to receive
the case, the story in the press would be that Castro had been giving hallucinogens to his agents.
There was no reason then to believe, at the time that this Government story was deliberately and
timely placed to have the jury return a guilty verdict.

143. The prosecutor, defense, and the Trial Court were all concerned about the amount of
information that the unsequestered jury would get. The Government, when faced with what it
believed to be a defense impropriety, filed, on December 26'", 2000, an application to “Enforce
the Court’s Directive to the Media.” The Government claimed the influential effect of comments
by Robert Nuccio and said “no parties should have to endure such hardship”. The Government’s
concerns were appropriate. Movant endured hardships far worse than set forth in the
Governments 2000 application.

144. 1 do not know the extent to which government monies went further into the Miami
independent media. The Broadcasting Board of Governors, the Church Committee, the Voice of
America, and Radio/TV Marti management all know the world of propaganda and the different
world of journalism. The Government agencies know the value of dealing with propagandists
with previous CIA, Nicaragua, and Bay of Pigs backgrounds. They knew the propagandists to

call in, knew how to focus them and knew what they did not need to tell them. Whether it is in
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Chile, Cuba, or Miami, the same principles apply. Journalists compete, and giving one set of
journalist’s access and money gave them a distinct advantage. There were two classes of
journalists in Miami, those with and those without background checks. You were either part of
the Government team or you were not. The more you did what the Government wanted you to do
the more you got. The writing path was lined with Government favors and money. Bribery is not
an inappropriate term. Of course many of these journalists were anxious to be bribed, and as one
noted, would do what he wanted to in the media, even without money.

145. Carl Bernstein tells us that the Government’s past relationship with journalists, as
described in Government files, include:

a) The use of legitimate, accredited staff members of news and media
organizations, usually reporters. Many were paid. The files show that the salaries
paid to reporters by newspaper and broadcast networks were sometimes
supplemented by nominal payments from the Government, either in the form of
retainers, travel expenses or outlays for specific services performed. Almost all
the payments were made in cash.”” We do not know the extent of that in the
present case.

b) Freelancers/Stringers, mostly pay rolled by the Government under standard
contractual terms. In many cases, the news organizations for which these writers
were publishing stories had no idea of their involvement with the Government.

¢) Columnists and commentators. There were dozens of well known columnists and
broadcast commentators whose relationships with the Government went far
beyond those normally maintained between reporters and their sources. They
were referred to by the Government as “known assets” and can be counted on to
perform a variety of undercover tasks; they are considered receptive to the
Government’s point of view on various subjects. Three of the previously most
widely read columnists who maintained such ties with the Government are C.L.
Sulzberger of the New York Times, Joseph Alsop, and the late Stewart Alsop,
whose column appeared in the New York Herald-Tribune, the Saturday Evening
Post and Newsweek.

146. The Government Response claims so many of the Miami journalists received very
little money. What may seem like a small amount of money to the Government often seems

larger to the person receiving it. For example, in 1965-66, an accredited Newsweek stringer in
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the Far East was in fact a government contract employee earning an annual salary of $10,000
from the Government, according to Robert T. Wood, then a government official. Some
Newsweek correspondents and stringers continued to maintain covert ties with the government
into the 1970s.” 1t is not just the sum that is the inducement.

147. The undercover government operative Robert H. Campbell, from 1964-65, was
employed by the Courier-Journal. “We paid the Courier-Journal so they could pay his salary,”
said a Government official who was involved in the transaction. Responding by letter to these
assertions, Norman E. Isaacs, then editor of Courier, said: “All I can do is repeat the simple
truth—that never, under any circumstances, or at any time, have I ever knowingly hired a
government agent. I’ve also tried to dredge my memory, but Campbell’s hiring meant so little to
me that nothing emerges....”

148. Mr. Bernstein writes that: “There is quite an incredible spread of relationships,”
William B. Bader, a former government official, reported to the senators. “You don’t need to
manipulate 7ime magazine, for example, because there are Government people at the
management level.” We do not yet know the hierarchy of the Miami print, TV, and radio media
during the period of 1996 to 2001.

149. In 1975 and 1976, the Church Committee published fourteen reports on various
governmental intelligence agencies and their alleged misconduct. The original reports were
classified, but since 1992 and the President John F. Kennedy Assassination Records Collection
Act over 50,000 pages have been made public. This makes the Church Committee papers among
the most complete review of Government misconduct and domestic infringement of rights in
history. Their findings inform our view of what happened in the case in Miami today by showing
how the Government has overstepped its boundaries in the past with the same agencies and in

the same period. Many of the same agencies and even some of the same people were in Miami in
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1996. ®

150. The Government responds by claiming we are dealing in this motion with political
disputes, rather than constitutional issues and that our Government and all governments lie. Any
Government with a foreign propaganda machine has the right to lie. They do not have the right
to lie in the United States when it affects the integrity of our legal system behind a mask. What
is permissible in foreign policy is not permissible in Court. Especially when defendant’s liberty
and lives are at stake. The commitment to truth and justice is paramount in court. The paid
journalists deliberately intertwined foreign propaganda and supposed factual courtroom
reporting to obtain a conviction.

151. The Government responded by blaming Movant for commenting on the
Government’s “outside” references to Khrushchev, the Cold War, and the like, but Movant did
not write the articles. A Government journalist, paid by the Government, has every obligation to
do what his employer pays him to do. If he’s asked to, or even without being asked, if he can
serve his employers interest, he will. As the Columbia study, the Kimber book, the Alvin Snyder
study, the Clary article, the Church Committee, the New York Times, and the Miami Herald

articles have all pointed out, truth goes by the wayside when the foreign propaganda machine
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Select findings which are informative of the situation in Miami include:

a) In Book Two of the Church Committee’s final report, Section B, titled “The Overbreadth of Domestic
Intelligence™*, included the major finding that “domestic intelligence activity has been overbroad in
that (1) many Americans and domestic groups have been subjected to investigation who were not
suspected of crimnal activity and (2) the intelligence agencies have regularly collected information
about personal and political activities irelevant to any legitimate governmental interest.” (Senate
Subcommiittee, Book 2, Section B, p. 1)

b) In Book Three of the Committee’s findings, the Church Committee describes a government policy
called COINTELPRO, in which governmental agencies investigate what they deem domestic threats.
The committee writes: “COINTELPRO is the FBI acronym for a series of covert action programs
directed against domestic groups. In these programs, the Bureau went beyond the collection of
intelligence to secret action defined to "disrupt" and "neutralize" target groups and individuals. The
techniques were adopted wholesale from wartime counterintelligence, and ranged from the trivial
(mailing reprints of Reader's Digest articles to college administrators) to the degrading (sending
anonymous poison-pen letters intended to break up marriages) and the dangerous (encouraging gang
warfare and falsely labeling members of a violent group as police nformers).”(Senate Subcommittee,
Book 3, Final Report, p.1)
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comes into the courtroom.

152. From 2001 to the present, there are more recent examples of the Government
overstepping its boundaries ethically and legally, where far less was at stake. At least in terms of
American interest. What is relevant to Movant’s case of these other instances, for example in the
Balkans, is the method of the Government’s action. In a February 4™, 2005 Associated Press
article, an investigation brought to light the actions of the military paying reporters in the
Balkans. The Inspector General at the time, Joseph Schmitz, was called on to review the
Government’s “inappropriate” payments to American journalists in exchange for favorable
stories on two news websites influencing readers in North Africa.

153. The Government’s considered Radio/TV Marti Miami decisions were not unlike its
considered decision to use wrongly appropriated Government funds for illegal activity in the
Williams, Central America and the Balkans case.

154. As the Balkan payments were going on, so were the payments to Armstrong
Williams. The Armstrong Williams incident is particularly informative to see how paid
journalists and, unknowing or knowing, third parties can be, and are, used. The GAO opinion
shows the many different places money can come from. It is admitted now that Armstrong
Williams was secretly paid $240,000 by the Education Department of the Government to press
forward to support the Bush administration’s education position. Originally, the Government
tried to keep it secret by funneling it through third parties’.

155. The Williams case shows how hard the government tries to cover their secret acts
and how difficult it is to detect them. The USA Today article on the Williams case said:

The contract, detailed in documents obtained by USA TODAY through a

Freedom of Information Act request, also shows that the Education Department,
through the Ketchum public relations firm, arranged with Williams to use
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Howard Kurtz, Administration Paid Commentator, Politics, January 8, 2005 at AO1. Exhibit AA.
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contacts with America’s Black Forum, a group of black broadcast journalists, ‘to

encourage producers to periodically address” NCLB. He persuaded radio and TV

personality Steve Harvey to invite Paige onto his show twice. Harvey’s manager,

Rushion McDonald, confirmed the appearances.”’

156. The passion, and the number of people involved, in Movants case is far greater than
the passion in the Williams Case. Lying, driven by a passion to convict Movants, is the heart of
the Miami violation. Both Williams and the government originally lied, and when discovered,
they kept lying. Williams, like the Miami paid covert journalists, had a great deal to gain by
speaking to other journalists and third parties working for the Government. In addition to the
monies Williams received, he had access to people and facts that other journalists did not have.
It advanced his career. Other journalists, who may have known about it, like other Miami
journalists on the Government payroll, saw the advantages of being a paid agent of the
Government. The use of special information given to Williams also raised his visibility, and
presumably his stature, to the public. Williams now had information and access few others had.

157. Williams, like some of the Miami journalists, said he did not remember if he
disclosed the Government contract to audiences on the air but he said he told colleagues about
the Government’s payments when urging them to promote NCLB. He misremembered. He did
not disclose it on air, as his taped show indicates. Not one colleague remembered him saying
anything. He acted exactly like the Miami journalists.’

158. The Williams contract may be illegal “because Congress has prohibited

propaganda,” or any sort of secret lobbying for programs funded by the government, said

Melanie Sloan of Citizens for Responsibility and Ethics in Washington. “And it’s propaganda.”

71

Greg Toppo, Education Department paid commentator to promote law, USA Today. January 7", 2005. Exhibit BB.

> The USA Today article says:

“I respect Mr. Williams” statement that this is something he believes in,” said Bob Steele, a media ethics expert at
The Poynter Institute for Media Studies. “But I would suggest that his commitment to that beliefis best exercised
through his excellent professional work rather than through contractual obligations with outsiders who are, quite
clearly, trying to influence content.”
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159. After a thorough investigation, the GAO released its opinion regarding the
Armstrong Williams case.” The opinion refers to the same genre of extensive third party
manipulation that existed in Miami. The GAO’s objective in the investigation was to decide
whether the Department of Education violated the government-wide publicity or propaganda
prohibition. According to the Consolidated Appropriations Act, the prohibition states “[n]o part
of any appropriation... shall be used for publicity or propaganda purposes within the
United States not heretofore authorized by the Congress.”” The GAO goes on to explain that
this act “bars agencies from using appropriations (a) to produce or distribute ‘covert’
propaganda.” The GAO concluded that the Government violated the publicity - propaganda
prohibition.

160. The Miami payments were not a governmental aberration. As we see in the Church
Committee investigation and the Williams case, it is often a standard way of doing business.

161. Very little has changed since the Church Committee report. As the New York Times,
CNN, and the other American news media tell us, opinions to be told to the media supportive of
government policy by generals and officers were recently “exchanged” for monies and defense
contracts. Defense contractors were awarded contracts because of the news appearances by
generals associated with these contracts.”

162. 1 believe the amount of money being taken out of Government budgets by

Government employees to get Movants convictions was substantial. The New York Times article
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United States Government Accountability Office, Opinion B-305368, Department of Education — Contract to Obtain
Services of Armstrong Williams, September 30™, 2005.

74

The publicity or propaganda prohibition is included in the yearly Congressional Consolidated Appropriations Act. Pub.
L. No. 108-199, div. F, title VI, sect. 624, 118 Stat. at 356
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CNN and NYTIMES
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of April 20, 2008 “Behind TV Analysis, Pentagon’s Hidden Hand’® by David Barstow refers to
William Cowan on page 8. Cowan’s company was seeking tens of millions in contracts from the
government. The “covert” speakers and their colleagues were paid either directly or indirectly in
money or other benefits. The speaker can receive lavish expense accounts or parts of contracts to
the companies he represents. It is nearly impossible to conceive of all the different covert ways
this was done.

163. The Miami situation involves a multiplicity of government agencies and
government cover-ups. The New York Times, as it intertwines the Government’s misuse of press
funds with the Miami Herald story, tells us that the generals’ false and misleading campaign
used “special access as marketing and a networking opportunity, or as a window into future
possibilities.” That defines the Miami operation. Media companies as well as individual
journalists benefitted by access to the “best news”.

164. Inside the Pentagon, in the “General” story, the New York Times tells us, was a
“masterpiece in the management of perceptions.” 7 That secret governmental work in Miami at
the time of the trial was the government’s attempt to a create Miami “masterpiece”. The

Government succeeded. They got the verdict they wanted and they kept their operation secret.
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David Barstow, Behind TV Analysts, Pentagon’s Hidden Hand, the New York Times, April 20, 2008 at 1. Exhibit CC.
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The Government’s Response continually wants to get ito pro Castro and anti Castro arguments, paint the Government
critics and defense lawyers as agents or partisan, and use that as a justification for the mnvocation of CIPA. This is neither
the time nor the place to recount the view of many individuals, corporations, government elected officials and
government agencies with their particular view of Cuba, Fidel Castro and Fidel Castro supporter’s. The question is larger
and more important for this country’s constitutional principle. How did the Government and Radio/TV Marti, so
sophisticated in managing perceptions “manage perceptions” in the Miami jury? Before the revolution, before the Bay
of Pigs and thereafter, the multiple stories of assassination attempts at Cuban officials show, it is safe to say, there has
been a substantial hostility in Miami directed at Cuba, Castro and Castro supporters. The Government, here as in the
instances considered by the Church Committee, knew the exact buttons to push. It is hard to think of a more reviled
figare by exiles in Miami than Fidel Castro and his supporters. These were “models” in the Government, and at
Radio/TV Marti, to show how the media was to be used against these defendants. The Government followed their
models. Basulto and Brothers to the Rescue, through Radio/TV Marti and this Government, waged through the secret
propagandists an unprecedented media campaign that we have never seen in any other case in the United States. The
management of perceptions in Miami between 1996 and 2001 was very, very easy, thorough, and successful.
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Their plan escaped detection for years and the Government is still trying to hide it.”®

165. The facts offered on this motion totally change the dynamic and the applicable law
concerning every aspect of this case, including the change of venue issue. Our argument of
course does not limit the Government’s First Amendment right to speak either about foreign or
domestic affairs. The Government can, within limits, say what it wants. To go outside those

limits, deliberately, in a case where the speech is directed at an ongoing trial to get a conviction
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It is too late to say that our Government never uses its agents to manipulate the public, or that the lessons of the Church

Committee have been learned. In 2005, thirty years after the Church Committee, in Iraq, a manipulation of the press
was again coordinated by the United States government. A Los Angeles Times article by Mark Mazzetti and Borzou
Daragahi titled “U.S. Miltary Covertly Pays to Run Stories in Iraqi Press” (Exhibit DD) explains how the U.S.
government had been paying local Iraqi newspapers to allow the Army’s “information operations” troops to write bias
stories and pass them off as free speech on the part of the local paper. The articles, written by American soldiers in
English, were translated to Arabic and published unbeknownst to the population of Baghdad. A senior Pentagon official
was quoted saying: “Here we are trying to create the principles of democracy in Iraq. Every speech we give in that
country is about democracy. And we’re breaking all the first principles of democracy when we’re doing it.” This applies
directly to Miami in the period of 1996 to 2001.

Jeff Gerth and Scott Shane of the New York Times on December 1, 2005 wrote “U.S. Is Said to Pay to Plant Articles in
Iraqi Papers”. (Jeff Gerth and Scott Shane, U.S. Is Said to Pay to Plant Articles in Iraqi Papers, the New York Times,
December 1, 2005. Exhibit EE.) The New York Times refers to an article published in the Iraqi press, they wrote: “But
far from being the heartfelt opinion of an Iraqi writer, as its language implied, the article was prepared by the United
States military as part of a multimilion-dollar covert campaign to plant paid propaganda i the Iraqi news media and
pay friendly Iraqi journalists monthly stipends, military contractors and officials.” It is as if the Church Committee never
existed.

A reading of the New York Times article by Abby Goodnough on Miami and the Gerth and Shane Iraqi articles, and the
Armstrong Articles on September 9", 2006 shows how the Iraqi and Williams situations were similar to the Miami
situation. Gerth and Shane write how the U.S. government paid Iraqi newspapers directly to print propaganda, and how
they recruited Iraqi journalists and paid them monthly salaries to write stories viewed as favorable towards America. The
Government’s view that Miami, Iraq, and Willams are proper, appropriate, and benign has been firmly rejected. We
know of no one in Government other than this prosecutor, who any longer defends it.

Another blatant example of Government manipulation of the press in Iraq in 2005 can be seen in an article about Iraq’s
oil industry. The story opened in Al Hayat, an Arabic newspaper in London, with three paragraphs “taken verbatim” from
an oil ministry spokesman. But the Government version of the story took out one quotation from the ministry spokesman
which was critical of American reconstruction efforts. The government not only omitted the quote, but changed it to a
more U.S.-friendly message.

The obvious connections between those events are not seen by us alone. It has been recognized by the media,
investigative reporters, and newspapers. The Pentagon in 2005, 29 years after the Church Committee, paid the public
relations firm “The Lincoln Group” “about $5 million with the stated purpose of accurately informing the Iraqi people
of American goals and gaining their support. But while meant to provide reliable information, the effort was also
intended to use deceptive techniques,” according to the Times article. (Gerth, Shane p. 4) Other sources have also
connected the dots with respect to Miami before 2000, the Church Committee, and the trial events.
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of defendants, violates the Constitutional rights of these defendants.

166. This case goes beyond the anti-propaganda statutes. The Government’s obligation
to identify itself is never more important than when the Government is talking to jurors during
an ongoing domestic trial about that very trial. The obligation is greater here than in Williams,
greater here than in the Central American case. What the Federal Government cannot do, covert
Government employees or agencies cannot do. It is of course far worse when it is done secretly,
for the juror, who expects to hear an independent voice, is having his or her views shaped and
influenced by a party to the trial whom he is conditioned to rely on.

167. Consistent with the Government’s obligation to identify itself, is the separate
constitutional right, of the listener to know where the information he is hearing is coming from.
The American people, as jurors and the public, have the right to know the sponsor of the speech.
Again, this right goes beyond the anti-propaganda statute. It is a constitutional right of its own.
That separate right that each juror and each member of the juror’s community had was violated.”
G. Conclusion:

168. The Government criticizes me. I was not involved in this case at any time prior to
this year. I had heard of it but had not seen one single document and had read only one single
opinion, the Eleventh Circuit Court of Appeals’ En Banc venue ruling. I had not seen or read the

trial record. When I did learn, this year, of the Government’s interference with the trial and its
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The Government says we must prove a more specific intentionality. We disagree. The Government knew exactly what
it was doing. These finds were for something. These “journalists” knew what they were supposed to do. They were
paid for a purpose. Reading their backgrounds and some of their responses, leads one to believe there is very little the
propagandists would not do to ensure a conviction. Intentionality can truly be “proven” by their responses. Nor is it
necessary to prove a particular agency, entity, government, person, address, nor activity, nor particular part of the
government, as acting wrongfully. The Government resists, it claims otherwise. For example, a CIA employee, perhaps
at the State Department or another department may be there as a secunded employee. The Government had long begun
its practice of “covert operations in the United States — giving finds to conduits and friends. Through entities affiliated
with democracy promotion campaigns the Government channels finds. The giving of the funds may have been “open”
but the giver was not, nor was the purpose. The Government wanted to be deceptive. Many “democracy promotion”
entities flourished in Miami — it’s hard to think of any metropolitan area in the United States where they were more
active. We are entitled to discover who did what in Miami that is relevant to this case.

64



Case 1:10-cv-21957-JAL Document 53 Entered on FLSD Docket 08/31/2012 Page 65 of 66

subterfuge, I read more of the documents and did my own investigation. Some of that is set forth
in this affidavit. I came up with very little, but more than enough.

1669 Because the facts and circumstances in this case show what I believe to be a serious

abuse of constitutional rights, I was appalled and agreed to represent the Movant.
140. This motion was brought on too hurriedly and with too little resources. The longer I delayed
to get more facts, the longer the men wrongfully spent time in jail. When faced with men
spending years in jail, [ made the decision to file. With a snap of the finger, the Government
could produce all the documents and all the testimony this Court needs to render a decision that
will vacate the conviction.

170. The question for the Court is clear and simple. Was American justice done in this
case?

171. Every dollar for every article, image, radio or television show that was spent on this
secret program violated the integrity of the trial. That is why the prosecutor resists discovery.

172. Every person who decided to pay, paid, took funds, or covered up those payments in
this secret program, violated the integrity of the trial. That is why the prosecutor resists
discovery.

173. Tt is surprising to see this prosecutor so minimize the effect of the printed and
spoken word. 1t is as if the founders of this government, American history, the Constitution, and
the First Amendment, never existed.

174. The fundamental concept of a fair trial was negated as the Government created a
consistently intolerable influence that is structural error.

175. Attorney General Eric Holder Jr. was not responsible for this prosecution when it
began. He is now. Movant’s conviction should be vacated. The Department of Justice should

forward the facts of these events to the President and Congress so that we may hope that this will
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never happen again in the United States.

Date: August 31°', 2012 S/ Martin Garbus

MARTIN GARBUS
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 1:11-CV-22854
(Criminal Case No. 98-CR-721-LENARD)

LUIS MEDINA,
[RAMON LABANINO],

Movant,
V.

UNITED STATES OF AMERICA,

Respondent.

MOVANT RAMON LABANINO’S SUPPLEMENTAL MEMORANDUM ADDRESSING
THE THREAT OF GOVERNMENT-PAID JOURNALISTS TO THE INTEGRITY OF THE
JURY PROCESS

There is a thread in the trial of this case that is extremely relevant to, but has not been
discussed by the parties in the context of, pending claims for post-conviction relief. This thread
is this court’s concern for the integrity of the jury process in the face of media reports of the
statements and actions of potential witnesses, and the decisive response by this court in its
Opinion and Memorandum of Law (CRDE#978)', entered on February 16, 2001, and its Order
Granting in Part and Denying In Part Motion for Clarification And/or Modification (CRDE#999),

entered on February 22, 2001.

In his Motion to Vacate Sentence (DE#1)* and Memorandum in Support (DE#5), Ramon

' This form of citation, “CRDE#__,” references docket entries in the underlying criminal
case, No. 98-CR-721-LENARD.

* This form of citation, “DE#__.” references docket entries in this case.

1



Labaifiino presented a claim of denial of due process, in the government’s failure to disclose its
payments to community news reporters publishing inflammatory articles, which resulted in a
waiver of valid arguments and defenses at the pretrial and trial proceedings, rendering counsel
ineffective as a matter of law. The government responded (DE#15), correctly noting that a
portion of the empirical support for this motion had been omitted from a footnote, and claiming
that Mr. Labafiino’s “claim is factually unsound and [his] conjecture baseless, illogical, and
contradicted by [his] own referenced materials.” (Id.:6). The government raised numerous
procedural objections, but the heart of their opposition was that Mr. Labafiino had not demonstrated
prejudice. Mr. Labanino replied, correcting his footnote (DE#20:10,n.5) and documenting the
court’s concern about specific instances of media intrusion into the jury box during trial (Id.:10).

This memorandum is submitted to review the court’s prior expressions of the corrosive
impact of media coverage on the integrity of the trial process and the limited ability of the court
to protect the jury from that impact, both of which are relevant to Mr. Labafino’s claim now
before the court. In short, it is submitted to show that the court has already recognized the very
prejudice which the government denies.

On November 27, 2000, the date jury selection began, this court expanded on the court’s
initial Gag Order (CRDE#122), issued on October 22, 1998. The initial order was based on
Southern District of Florida Local Rule 77.2 and applied to parties and counsel. The expanded
order precluded witnesses from speaking to the press, in response to an incident in which family
members of victims of the Brothers to the Rescue shootdown engaged with the press in front of
the courthouse.

Enforcement of the expanded gag order came before the court on the government’s



complaint that defense witness Richard Nuccio had spoken to the Miami Herald about the FBI’s
knowledge of the shootdown (CRDE#818) and defense objection that subpoenaed witness Jose
Basulto held a press conference to announce plans to fly to “Martyr’s Point,” the supposed
location of the shootdown (CRDE#938). The Opinion and Memorandum of Law (CRDE#978)
followed. Thereafter, Basulto filed papers which led to the Order Granting In Part and Denying
In Part Motion for Clarification And/or Modification (CRDE#999)’.

Both the initial Opinion and the clarifying Order applied to “trial participants,” who were
precluded “from making extrajudicial statements or taking actions that would have a meaningful
likelihood of materially impairing the court’s ability to conduct a fair trial” and applied to
“extrajudicial statements and conduct intended to influence public opinion or the jury regarding
the merits of the case” (Opinion:18; Order:2-3).

This court fully appreciated the constitutional conflict posed. Indeed, the first sentence of
the “analysis” section of the Opinion stated: “The imposition of a gag order demands that the
Court balance two competing constitutional rights, specifically a trial participant’s right to free
speech under the First Amendment and a criminal defendant’s right to a fair trial under the Sixth
Amendment” (CRDE#978:7).

As this court noted, the Sixth Amendment right to a fair trial is “the most fundamental of
all freedoms,” and “when First Amendment claims impinge upon the Sixth Amendment right to a
trial by an impartial jury, asserted First Amendment interests must yield to the ‘most fundamental

of all freedoms,’ the right to a fair trial for the accused.” News-Journal Corp. v. Foxman, 939

* Page 5 of this seven page order, containing much of the court’s analysis, is not included
in the record.



F.2d 1499, 1512 (11" Cir.1991) (quoting Estes v. Texas, 381 U.S. 532, 540 (1965)) (Order:7).
The court’s Opinion and Order were gag orders on trial participants, not on the press, and are
evaluated under “a less stringent standard,” Gentile v. State Bar of Nevada, 501 U.S. 1030, 1073
(1991), but nevertheless require that the court find a substantial likelihood that extrajudicial
comments by trial participants would prejudice the court’s ability to conduct a fair trial.

This court made the findings under the more rigorous standard of “substantial
likelihood,” rather than the lesser standard of “reasonable likelihood” adopted by some circuits.
See, Opinion:10-11). The court recited its findings and reached a conclusion (Id.:15):

Based on these findings [“that local and national media coverage ... has been

significant” and “has only intensified as the trial has progressed,” “that

unrestricted statements by trial participants would only serve to increase ...

publicity,” and “that publication of extrajudicial statements and actions by the trial

participants may very well taint the unsequestered jury”’], the Court concludes that

there is a substantial likelihood that the extrajudicial comments and conduct by

the trial participants in this case would prejudice the Court’s ability to conduct a

fair trial.

After reciting the careful consideration given to the change of venue issue, the extensive
voir dire, and the daily admonishment to the jury not to read or listen to anything regarding the
trial, the court make a striking, and relevant, finding. “The Court finds, however, that not even
the most emphatic instruction or the most searching voir dire question can shield the jurors from
banner headlines or ex parte statements and conduct by witnesses or counsel that would
undoubtedly receive extensive coverage.” (Id.:17)

Basulto moved for a stay pending appeal from these orders, which was denied by Order

entered on April 16, 2001 (CRDE#1163). In contrast with the finding that Basulto would suffer

no irreparable harm, the court found that:



Defendants will suffer substantial harm from the stay of these Orders. The local
press and broadcast media’s daily coverage of this trial has been extensive, since
the trial commenced on November 27, 2000. Allowing Witness Basulto to
comment about his testimony or his version of the facts in this case is certain to
draw further press and media attention. Regardless of the Court’s daily
instruction to the jury not to read or listen to anything in the media regarding this
case, the jurors’ best efforts to adhere to these daily instructions would be
powerless against a banner headline, placed above the fold of a local newspaper,
or an advertisement for a local news segment on the television or radio. The
Court simply cannot run the risk of prejudicing Defendants by having the jury
exposed to statements about the facts of this case, from outside the courtroom.
Such exposure would be a veritable sacrifice of Defendants’ Sixth Amendment
rights to a fair trial.

(Id.:4-5).

The question now before the court is whether journalists paid by the government to
participate in foreign propaganda to further regime change in Cuba created the same likelihood of
prejudice to Mr. Labaiiino’s rights. This question was not before the court because Defendants
did not learn that this was the fact until long after trial concluded. As more and more
information is wrested from the government in Freedom of Information Act litigation,* it has
become obvious that many journalists were paid by the government to participate in its
propaganda campaign and wrote incendiary articles published in the Miami media market that
commented on facts in issue, including outright fabrication, and on Defendants’ guilt of the
charges on which they were being tried.

If the tools available to the court were inadequate to protect the jury, and in turn the
Defendants, from the prejudicial effect of this media coverage when generated by the words or

conduct of “trial participants,” defined to include everyone on the extensive witness lists

* Much of this information has been filed in Gerardo Hernandez v. United States, Case
No. 10-21957-Civ-LENARD and Mr. Labafiino will file a motion to adopt the pertinent
pleadings.



provided by the parties, there is no rational basis to conclude that the jury would not have been
tainted by the media avalanche precipitated by the government-paid journalists.

Mr. Labafiino submits that if the court were to add to the findings recited in its prior
orders, the finding that the government paid journalists in the Miami media market to participate
in its propaganda effort, never denied by the government in this proceeding, it would be clear that
he is entitled to the relief he seeks.

Respectfully submitted,

S William M. Norris
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10 Miami Journalists Take U.S. Pay

The Miami Herald, Friday, September 8, 2006, page 1-A
OSCAR CORRAL

At least 10 South Florida journalists, including three from El Nuevo Herald, received regular
payments from the U.S. government for programs on Radio Marti and TV Marti, two
broadcasters aimed at undermining the communist government of Fidel Castro. The
payments totaled thousands of dollars over several years.

Those who were paid the most were veteran reporters and a freelance contributor for El
Nuevo Herald, the Spanish-language newspaper published by the corporate parent of The
Miami Herald. Pablo Alfonso, who reports on Cuba and writes an opinion column, was paid
almost $175,000 since 2001 to host shows on Radio Marti and TV Marti. El Nuevo Herald
freelance reporter Olga Connor, who writes about Cuban culture, received about $71,000,
and staff reporter Wilfredo Cancio Isla, who covers the Cuban exile community and politics,
was paid almost $15,000 in the last five years.

Alfonso and Cancio were dismissed after The Miami Herald questioned editors at El Nuevo
Herald about the payments. Connor's freelance relationship with the newspaper also was
severed.

Alfonso and Cancio declined to comment. Connor was unavailable for comment.

Jesus Diaz Jr., president of the Miami Herald Media Co. and publisher of both newspapers,
expressed disappointment, saying the payments violated a “sacred trust" between
journalists and the pubilic.

“Even the appearance that your objectivity or integrity might have been impaired is
something we can't condone, not in our business,” Diaz said. “I personally don't believe that
integrity and objectivity can be assured if any of our reporters receive monetary
compensation from any entity that he or she may cover or have covered, but particularly if
it's a government agency.”

Other journalists receiving payments from the U.S. Office of Cuba Broadcasting, which runs
Radio and TV Marti, included: Diario Las Americas opinion page editor Helen Aguirre Ferre
and reporter/columnist Ariel Remos; Channel 41 news director Miguel Cossio; and
syndicated columnist Carlos Alberto Montaner, whose opinions appear in the pages of El
Nuevo Herald and The Miami Herald.

GOVERNMENT PROJECT

Radio and TV Marti are U.S. government programs created to promote democracy and
freedom in Cuba. Their programming cannot be broadcast within the United States because
of anti-propaganda laws. Radio and TV Marti have received $37 million this year.

The payments to journalists were discovered in documents recently obtained by The Miami
Herald as a result of a federal Freedom of Information Request filed on Aug. 15.

OWN RESPONSIBILITY

Pedro Roig, the director of the Office of Cuba Broadcasting since 2003, said he has sought
to improve the quality of news by, among other things, hiring more Cuban exile journalists
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as contractors. He said it's each journalist's responsibility to adhere to their own ethics and
rules.

“We consider them to be good journalists, and people who were formed inside that system
who got out [of Cuba] and adapted and made good," Roig said. “In reality, I feel very
satisfied."

Journalism ethics experts called the payments a fundamental conflict of interest. Such
violations undermine the credibility of reporters to objectively cover key issues affecting U.S.
policy toward Cuba, they said.

Ivan Roman, executive director of the National Association of Hispanic Journalists, said the
payments from TV and Radio Marti posed a clear conflict of interest.

“It's definitely a line that journalists shouldn't be crossing,' said Roman, a former El Nuevo
Herald journalist. * "It's clear the medium has a particular agenda. If they cover Cuban
issues, it could be seen as a conflict."

El Nuevo Herald Executive Editor Humberto Castellé said he hadn't been aware that the
three writers were being paid by the federal government.

“I lament very much that I had not been informed before by them,” Castelld said. “We
discussed the situation with them and they were both dismissed immediately."

POPULAR FIGURES
The journalists involved are among the most popular in South Florida, and many were
reporting on issues involving Radio or TV Marti for their news organizations.

Channel 41 reporter Juan Manuel Cao, who received $11,400 this year from TV Marti, made
news in July when he confronted Castro during an appearance in Argentina by pressing the
Cuban leader to explain why his government had not allowed a well-known doctor and
dissident, Hilda Molina, to leave the island to visit her son in Argentina.

During the exchange, Castro openly questioned Cao if anyone was paying him to ask that
question. The Cuban government has long contended that some South Florida Spanish-
language journalists were on the federal payroll.

“There is nothing suspect in this,” Cao said. "I would do it for free. But the regulations don't
allow it. I charge symbolically, below market prices."

DEFENDS ROLE

Ferre, the opinion page editor for Diario las Americas, was paid $4,325 from 2001 to 2005.
She said the payments did not compromise her journalistic integrity. She was paid to be a
guest on TV Marti shows and said her point of view was never suppressed.

“Guests are being paid for their time that they have to take in order to be able to
accommodate the program,” she said.

Ethicists say that it's common for journalists to be compensated by other media outlets but
not by the government, built on principles that espouse an independent press.

“This is such an obvious textbook case," said University of Florida journalism professor Jon
Roosenraad. “This is exactly like a business reporter during the day going out and
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moonlighting as a PR [public relations] person for a local company at night and then going
back to the paper the next day and writing about ‘his' company.”

Total payouts since 2001 range from $1,550 to Radio Mambi commentator Ninoska Perez-
Castelldn to $174,753 for El Nuevo Herald's Alfonso, the government payment records show.
The payments — which range from $75 to $100 per appearance — are to host or appear on
the government-produced shows.

The Miami Herald's review of dozens of articles by the El Nuevo Herald journalists —
including several about TV Marti or Radio Marti — found no instance in which the reporters
or columnists disclosed that they had received payment.

Two ethics experts compared it to the case of Armstrong Williams in 2005, when it was
revealed that the Bush administration had paid the prominent pundit to promote its
education policy, No Child Left Behind, on his nationally syndicated television show.

Herald staff writers Jasmine Kripalani, Luisa Yanez, Casey Woods and Alfonso Chardy
contributed to this report.

THE JOURNALISTS' RESPONSE

Pablo Alfonso: “I don't have any comment. I believe that's better for the newspaper and for
me."

Olga Connor: Could not be reached.

Wilfredo Cancio Isla: Declined to comment. Said his wife, Ivette Leyva: “This is an
overreaction by McClatchy [The Miami Herald's parent company]."

Miguel Cossio: "I am a sometimes panelist, that's all. They will call me up and ask me to
take part in a discussion on a topic, let's say the Mexican elections or the war in Irag. That
is the extent of my involvement."

Carlos Alberto Montaner: Could not be reached.

Juan Manuel Cao: "I feel proud to help break the censorship in Cuba."

Ariel Remos: "I liked being on those panels because we could say what we wanted. For
example, we didn't have to call Fidel Castro the president of Cuba. I could call him what he

is, a dictator."

Omar Claro: "I will not say whether I do or do not accept money. You publish whatever you
want."

Helen Aguirre Ferre: “I don't see a conflict of interest."

Paul Crespo: “I am pro freedom and democracy everywhere, from Cuba to Afghanistan to
Yugoslavia."

Ninoska Perez-Castelldon: “The purpose of these human-interest programs is to show people
in Cuba what life is like in a democracy."
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Illustration: Photo: Pablo Alfonso (a), Olga Connor (a), Wilfredo Cancio Isla (a), Miguel
Cossio (a), Carlos Alberto Montaner (a), Juan Manuel Cao (a), Ariel Remos (a), Omar Claro
(a), Helen Aguirre Ferre (a), Paul Crespo (a), Ninoska Perez-Castelldn (a)
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The Cuban Five and Covert Propaganda

By Salvador Capote
November 29, 2009

Last Nov. 27 marked nine years since the start of the manipulated trial against the Five
Cuban anti-terrorist heroes (they were arrested more than 11 years ago). Inevitably, the
date reminds us of another Nov. 27, in 1871, when in colonial Cuba eight innocent Cubans,
medical students, were executed by firing squad. They were victims of the Spaniards’ desire
for vengeance. The Five are victims of the United States’ hostile policy toward Cuba and of
the frustration, rancor and blind intolerance of the Cuban exiles.

To conduct the trial in Miami—where media manipulation had already created a suffocating
atmosphere against the accused—was in effect to recreate a Roman circus with “pollice
verso” (thumbs down) already established.

But what we did not know then—although we suspected it—is that the government that
prosecuted the Five is the same government that was paying numerous journalists to light
the bonfire of the Inquisition.

The scandal came years later on Sept. 8, 2006 (the Five were already serving heavy
sentences), when federal documents obtained by The Miami Herald revealed that at least 10
local journalists had accepted money from the U.S. government, payment for programming
aired on Radio and TV Marti. Let’s review the names of some of those mentioned by Oscar
Corral (1) in his coverage: Pablo Alfonso and Wilfredo Cancio Isla of El Nuevo Herald; Helen
Aguirre Ferre, editor of the opinion page and Ariel Remos, both of Diario Las Américas;
Miguel Cossio, news director and Juan Manuel Cao, reporter, both of TV Channel 41; Carlos
Alberto Montaner, who appears frequently on radio and television and whose articles are
published in several newspapers; and Ninoska Pérez Castellon, of Radio Mambi. The highest
paid was Pablo Alfonso, who received $175,000 [$253,300 as of Feb. 2009] and the lowest
paid Ninoska Pérez, who received only $1,550.

The payments were made by the “U.S. Office of Cuba Broadcasting,”—which manages Radio
and TV Marti—to local journalists. To varying degrees these journalists shape public opinion
about Cuba with their articles and commentaries, above all during the period of the judicial
process against the Five. These payments constitute not only a very grave lack of ethics,
but are also illegal because they violate restrictions established by Congress.

The restrictions clearly prohibit the use of federal funds to finance covert propaganda within
the territory of the United States. The U.S. General Accounting Office (GAO) defines covert
propaganda as information originating from the government which is not credited as such,
and is published or broadcast from other sources.

In our specific case: the secret payments made through Radio and TV Marti—stations with
federal agendas whose target is Cuba—to supposedly-independent journalists who
reproduce similar agendas in other media, are in violation of the law. These same criteria
regarding covert propaganda are explained in the 2005 White House memorandum (Office
of Legal Counsel) in the scandal of Armstrong Williams, noted television commentator, when
it was discovered that the administration of George W. Bush had paid him $240,000 to
publicly support his educational policy (*"No Child Left Behind” Law).
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I should point out, however, that Radio and TV Marti were not the only outlets for buying
propaganda. They were also not the only ones that created the climate of hatred which
made a fair trial impossible for the Cuban Five. In February 2006 it was revealed that 17
Cuban-American institutions were receiving funds from the "“National Endowment for
Democracy.” This and other federal agencies generously distribute millions of dollars to exile
organizations and a wide variety of institutions, including universities.

Numerous publications are financed with these funds, ranging from traditional media to the
Internet. The salaries of communicators, professors, researchers, political analysts and
other intellectuals are paid as well.

I suspect that the names of persons and institutions that have been revealed up to the
present, thanks to the Freedom of Information Act—in spite of obstacles to that
information—are just a miniscule part of the reality. Astounding as well are the strange
routes through which money passes to feed the propaganda against “the disobedient
island,” as Noam Chomsky calls it (2). In August 1997, for example, when terrorist acts
were being carried out against tourist installations in Havana, Luis Posada Carriles, from El
Salvador, sent a fax to his associates in the United States. A copy of the fax was obtained
by the New York Times and published in its July 12, 1998 edition. In the fax, Posada
Carriles complained of the lack of response, in his judgment, by the mass media to the
bombings and he ended warning, “If there is no publicity, there is no payment!”

Recently, on Sept. 9, 2009, the U.S.-based Partnership for Civil Justice Fund, acting on
behalf of the National Committee to Free the Cuban Five, filed a lawsuit in U.S. federal court
for the District of Columbia against the Broadcasting Board of Governors because of its
illegal refusal to divulge the government’s financing of journalists. The publication of the
documents could destroy the credibility of dozens of journalists in southern Florida and
probably the media companies where they work. It would expose the dual role of the
government as prosecutor and as manipulator of the press in a trial where the jury was not
sequestered, immersed the whole time in an atmosphere saturated with false information
about Cuba and the Cuban Five.

Following are some results of the research I conducted about the conduct of some press
outlets in Miami during the period from Nov. 27, 2000 until June 8, 2001-from the
beginning of the trial against the Five, until they were convicted by the jury.

As astounding as it seems, in those 194 days El Nuevo Herald published 806 articles that
could negatively influence the trial, not counting the hundreds of dispatches from some
news agencies (EFE, Reuters, France Press and Associated Press) that also had tendentious
information against Cuba and the Five.

In that same interval, The Miami Herald published 305 articles with the same
characteristics, again, not counting the numerous news agency dispatches, almost
exclusively from the Associated Press.

In total, just from these two newspapers alone, 1,111 articles were published-an average of
more than five per day-on themes related to the Five, which gives one some idea of the
media super-saturation that Miami was subjected to. 1,111 articles, and not one in favor,
published—I repeat—in only two newspapers. Not all, of course, exhibited the same
virulence, and not all the writers were as virulent. The spectrum ranges from those loaded
with pure venom to those who try to be classified as objective.
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But absolutely all of them contribute to reaffirming the stereotypes that are used in Miami
to interpret reality about the Cuban Revolution and its leaders that the intolerant exiles
have created and repeated endlessly for half a century.

Of the 806 articles in El Nuevo Herald, 120 are attributed to the “staff” or “staff services”
including numerous editorials. Of the 355 in The Miami Herald, 67 are attributed to “Herald
Staff” or “Herald Wire Services”, which demonstrates a strong commitment from the
leadership of both newspapers to the anti-Cuba agenda, but much more from El Nuevo
Herald.

Of the 686 other articles of El Nuevo Herald, 239 (35%) carry the byline of four journalists
who—as we already know—received money from the government through Radio and TV
Marti: 123 by Wilfredo Cancio Isla, 96 by Pablo Alfonso, 11 by Carlos Alberto Montané and
nine by Olga Connor. It was a material stimulus that helps us understand their informational
enthusiasm. Cancio Isla, for example, managed to publish three incendiary articles on the
same day (Jan. 19, 2001). Rui Ferreira (he is not on the list of the 10) wrote 105 articles,
but that high number relates to his assignment to cover the trial. The remaining 342 articles
are shared among another 128 writers. The suspicious concentration of articles among a
few writers is also notable, although to a lesser degree, in The Miami Herald. But I do not
wish to mention names until I see the contracts between the government and the
journalists that the Broadcasting Board of Governors is required to divulge.

Some of the articles were only possible to publish in the surreal world of Miami. For
example, the one written by Cancio Isla on June 4, 2001—four days before the jury
announced the guilty verdict—was titled, “"Cuba used hallucinogens to train its spies.”
Quoting an anonymous and mysterious ex-Cuban official as a source, “identified by his
pseudonyms Alex and José,” Cancio Isla develops a whole fantastic story in which Cuba
used hallucinogens to modify the behavior and control the minds of its agents from afar.
What was the motivation for this absurd article?

By that time, Cancio and those who paid Cancio, could not understand how it was that
Gerardo, Ramon, Fernando, René and Antonio had been able to maintain such a courageous
and honorable conduct after almost three years of imprisonment, threats and harsh
punishment. To explain it, they had to resort to a hypothesis in the realm of
parapsychology. Yet, today, after 11 years separated from the outside world, the Five
Cuban Heroes remain as firm as ever. What explanation can Mr. Cancio offer now?

We know that with government funds the Miami mass media consummated the infamy, but
the public has a right to know the details.

Why, if it is required by law, and it is not a matter of national security, and the request for
information was presented more than 10 months ago (Jan. 23, 2009), does the BBG not
permit access to the documents? We know the answer.

It is because the trial of the Five was a political trial. With the exorbitant sentences that
resulted from it, they wanted to punish not only the Five—whose guilt was not proven—but
the rebel island as well. It was carried out in an atmosphere of hysteria created by the
media and financed by federal funds—the extent of which no one knows. It culminated with
Judge Lenard handing out life sentences and a double-life sentence as if she were aspiring
to a Guinness record.
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What the irregular trial did show is that the United Status may be a country of laws but not
a lawful country, and much less a country of justice. There is a difference, for those who

may not be aware.

(1) Oscar Corral: 10 Miami Journalists Take U.S. Pay”, The Miami Herald, September 8,

2006.
(2) Noam Chomsky: “El problema de Cuba para los Estados Unidos, como resulta
explicito en los documentos internos, es la desobediencia”. Entrevista con Bernie

Dwyer para Radio Habana Cuba, 11" September 2009.
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Articles and other media
work by the
Miami reporters who worked
for the
U.S. government stations
Radio and TV Marti.

The following is just a selection of the hundreds of articles, not
including the broadcast media, which created the hostile anti-Cuba
climate in Miami before and during the Cuban Five trial.
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La Ira y sus Limitaciones

El Nuevo Herald, 27 de febrero 1996, Pagina Editorial (6-A)
Por Luis Aguilar Ledn

Muchas mentes razonables que han estudiado el proceso cubano no atinan a explicarse las
razones que llevaron a Fidel Castro a soltar sus perros aéreos para destruir a dos indefensas
avionetas y asesinar a sus cuatro tripulantes, ante las narices de una Europa que se
inclinaba a ser amable. Ignoran, o han querido ignorar esas personas, lo que es hecho
sabido entre los cubanos: Castro esta genéticamente condicionado a la violencia y a la
barbarie. Como el escorpion de la fabula, él termina por emponzonar aun la mano que
pretende acariciarle el lomo.

Claro que eso no amortigua la ira que, como esas tormentas del desierto, sacuden los ojos y
hacen temblar los pufios del alma ante un crimen cobarde e impune.

Quisiera uno tener el poder necesario para enviar tres jets bien armados a las costas
cubanas para ver si esos esbirros del aire muestran tanto coraje cuando el adversario se les
encima armado. O pasar disparando sobre Varadero, para regodearse con la imagen de una
enloquecida masa de lUbricos turistas, de esos que creen que en Cuba todo es comprable,
saltando cercas y huyendo por las arenas que han hollado.

Pero hay que tomar una nota. La ira que bafia los ojos y hace temblar los pufios del alma es
ciega. Su fuerza, como la de los rios desbordados, puede inundar terrenos neutrales. Y en
este momento de iracundia, cuando es el adversario el que esta escuchando el redoble de
tambores hostiles, conviene tener un sentido de equilibrio. Para que no se desbanden las
pasiones hacia objetivos secundarios. Y para que se concentren en la bestia que lleva 37
afios triturando a Cuba.

La energia de esa ira debe apagar nuestras disputas y crear un impresionante silencio
colectivo en torno al culpable. Que ningln susurro de critica a otros exiliados surja de
nuestros labios; que ni una sola polilla mercenaria del castrismo, de esas que gesticulan y
vociferan en el exilio clamando por la democracia que su amo aplasta en Cuba, logre
desviar una chispa hacia un objetivo que no sea el lider de barbas rojas y negras
intenciones. Sin el dictador, esa gentuza ira por sus propios medios al basurero. Que en
estos momentos de alta tension los exiliados no olviden, ni permitan que nadie olvide, que
los héroes del Concilio y los disidentes que estan siendo arrestados y aporreados por los
esbirros del régimen llevan afios enfrentandose a la dictadura, y pagando el monstruoso
precio que la dictadura les hace pagar en Cuba. Y que su Unica leve proteccién ha sido y
sigue siendo la denuncia continua y publica de los exiliados.

Con igual intensidad, y conociendo el dilema que estrangula a los exiliados que tienen
familias en Cuba, es preciso recordarles a todos ellos que el dinero que sale hacia la isla
sirve para entronizar la tirania, y que es un ineludible deber ético preguntarse si es con ese
dinero con el que Castro compro los MiGs o las balas que asesinaron a esos y a otros
cubanos que luchan por la libertad de Cuba.

En estos momentos, el presidente Clinton ha hablado firme y enérgicamente. Ha respondido
a la iniciativa del barbaro con la fuerza que da la justicia y la legalidad. Pero también le ha
hecho a Castro una advertencia ominosamente importante. No ha desechado la aplicacion
de cualquier otra medida si el lider de barbas tenebrosas trata de responder a ese mensaje
con otra iniciativa violenta. Lo cual es digno de tenerse en cuenta, porque Fidel Castro tiene
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mucho del nihilismo hitleriano. Y su ego ocedanico preferiria salvar su "imagen histérica"
cayendo bajo un ataque del "imperialismo" norteamericano, que pereciendo en el desplome
gue ocasionen sus colosales errores y sus crimenes. “Un hombre”, decia Kahil Gibran,
“puede suicidarse en defensa propia”.
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Rage and its limitations

El Nuevo Herald, Thursday, February 27, 1996, page 6A
By Luis Aguilar Ledn, Editorial Section editor

Many reasonable minds who have studied the Cuban process have still not managed to
explain the reasons that brought Fidel Castro to sic his aerial dogs on two defenseless
aircraft, destroying them and killing their four occupants, right under the nose of a Europe
that was inclined toward friendly relations. These people ignore or have wanted to ignore
what is perfectly understood among Cubans: Castro is genetically conditioned toward
violence and barbarism. Like the scorpion in the fable, he ends up stinging even the hand
that tries to caress his back.

Of course this does nothing to pacify the rage that, like desert storms, shakes one's eyes
and makes the inner soul tremble in the face of a cowardly and unpunished crime. One
wishes for the power to send three well-armed fighter jets to the Cuban coastline to see if
these henchmen of the air can prove themselves as courageous when the adversary above
them is armed. Or to fly over Varadero [beach], shooting, to delight in the image of a
stampeding bunch of lewd tourists, the kind who believe that in Cuba everything is for sale,
jumping over fences and fleeing across the sand on which they trod.

But one must take note. The rage that inundates the eyes and makes the inner soul
tremble, is blind. Its force, like that of overflowing rivers, can flood neutral terrain. And is it
at this irascible moment, when the adversary is listening for the echo of hostile drums,
when it is important to maintain a sense of balance. So that passions against secondary
objectives are not let loose. And so that they might be concentrated on the beast that has
spent 37 years crushing Cuba.

The energy of this rage ought to silence our disputes and create an impressive collective
silence around the guilty one. Not even a whisper of criticism against other exiles should
pass our lips, not even a single mercenary Castro-supporting moth of the kind who gesture
and shout among exiles, calling for the democracy that their master in Cuba smashes,
ought to divert so much as a spark toward any objective other than the leader of the
bearded reds and those with evil plans. Without the dictator, those rabble will end up in the
trash heap of their own accord. Right now in these moments of heightened tension, exiles
cannot forget, nor allow anyone to forget, that the heroes of the Concilio [Cuban Council]
and the dissidents who are being arrested and mistreated by the henchmen of the regime
have spent years confronting the dictatorship and paying the monstrous price that the
dictatorship forces them to pay in Cuba. And that their only slight protection has been and
continues to be the continued and public denunciations from the exiles.

With equal intensity, and understanding the dilemma that strangles the exiles who have
family in Cuba, it’s essential to remind all of them that the money that flows toward the
island serves to enthrone the tyranny, and that it is an inescapable ethical duty to ask
themselves if it is with this money that Castro bought the MiGs or the bullets that killed
these and other Cubans who are struggling for Cuba’s freedom.

At this time, President Clinton has spoken firmly and energetically. He has responded to the
barbarian’s initiative with the force of justice and law. But he has also delivered a warning of
ominous import, to Castro. He has not ruled out the application of any other measure if the
leader of the sinister bearded ones tries to respond to this message with another violent

act. It is something worth taking into account, because Fidel Castro is quite the Hitlerian
nihilist. And his outsized ego would prefer to save his “historic image” by perishing under an
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attack from US “imperialism” than in a collapse engendered by his own colossal errors and
crimes. “A man,” said Kahlil Gibran, “can kill himself in self defense.”
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Carta abierta al Presidente de EU

El Nuevo Herald, domingo, 9 enero 2000
Por Luis Aguilar Ledn, pagina 18-A

Sr. Presidente:

Con natural gratitud, he guardado el recuerdo de las dos ocasiones, en Washington y en
Miami, en que usted tuvo a bien llamarme aparte para, primero, evocar las clases en la
Universidad de Georgetown y, segundo, para platicar mas ampliamente sobre Cuba.
Acababa el régimen cubano de derribar tres indefensas avionetas y parecia que la politica
de Washington hacia Castro se endurecia. Grabada tengo en la mente su primera pregunta:
“Profesor, le parece que estoy haciendo lo correcto para derribar a ese s.0.b.?”. Mi
respuesta, “Sr. Presidente, usted esta haciendo lo correcto, pero con lo correcto no se
derriba a ese s.0.b.”. Al final, usted me alenté a que, usando el zip privado de la Casa
Blanca, le escribiera cuando encontrara algo que aplaudir o criticar en su politica.

Nunca utilicé ese privilegio. Si hoy me dirijo a usted en forma publica, lo hago porque se
trata de un asunto en ascuas, en el cual, lamentablemente, usted parece haber dado su
apoyo a una de las decisiones mas erréneas de esta época: enviar al nifio Elidn Gonzalez a
Cuba. Estas lineas son una apelacién a su sentido de justicia para que le dé una revision a
la complejidad de la situacién en donde se esta jugando el futuro de un nifo.

La voluntad burocratica de reducir la situacién del nino cubano a un simple conflicto legal
entre un padre en Cuba y los familiares en Miami es bien errénea. Si eso fuera todo, la
solucion seria facil. Pero ocurre que la burocracia suele poner las reglas por encima de las
leyes y asi, en este caso, se soslaya el sacrificio de una madre y el tipo de vida que le
espera al nifio en Cuba. Porque, bueno o no como persona, el padre de Elidn vive en un pais
totalitario donde, desde hace 41 afios un solo hombre controla todas las decisiones; el color
de los uniformes infantiles, las escualidas raciones que pueden darseles a los nifios; y
quienes deben ser fusilados o sepultados en las prisiones.

Segun su hermano, el comandante Raul Castro, ese hombre es “el padre de todos los
cubanos a quien todos le debemos todo”. Ese es el duro “patriarca”, creador de pobreza, a
quien todos temen en Cuba, y quien, siguiendo su tradicion, estd usando la ingenuidad de
los que viven en una democracia y no saben lo que es la tirania, para convencerlos de que
la ley y no el despotismo esta de su lado y que sélo los “criminales del capitalismo” estan en
contra. Observemos como hace poco el patriarca mostro su desdén por los nifios y por la
ley. Hizo un gesto y todos los colegios cerraron de inmediato y miles de nifios fueron
obligados a desfilar por tres dias clamando por un infante desconocido.

En esa sociedad totalitaria vive el padre del nifio. Voceros del régimen ya han proclamado a
Elidn, quien tiene seis afios, como un “héroe” socialista. Si el nifio vuelve a Cuba, ese titulo
aplastara su vida y lo convertird en otro zombie sin alma. Mas que los otros nifios, Elian
sera educado y vigilado para que no se le escape una palabra de critica al sistema socialista,
ni pueda ser entrevistado libremente por la prensa extranjera, ni se le permita invocar a su
madre, una “traidora” a la revolucidn.

Ignorar, senor Presidente, esa brutal realidad y enviar a Elidn a Cuba como si Castro no
existiera y soélo los vinculos que unen a los padres con los hijos existieran, es barrer con los
principios de justicia y humanidad que le dan sentido a las leyes, quebrar la tradicion
democratica de los Estados Unidos de proteger a los mas débiles, y ofrecer la apariencia de
rendirse ante las amenazas de la tirania mas larga del mundo.
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¢Hubiera alguien justificado retornar a un nifio musulman a la Yugoslavia de Milosevic
porque su madre murié mientras lo conducia a la libertad y el padre sobrevive en Belgrado?

Seria terrible, sefior Presidente, que las madres cubanas tuvieran que repetirle a usted
aquel desgarrador grito que exhalé una madre, cuando vio como arrastraban a su hija para
que sirviera de esclava al cruel jefe enemigo. El lamento estremece mas aun porque sus
pliegues parecen ajustarse asombrosamente al cuerpo de la tragedia actual. “éAy, de mi! El
destino me obliga a obedecer a un hombre abominable y pérfido, enemigo de la justicia,
asesino que desprecia las leyes y todo lo trastoca y tuerce con su engafiosa lengua, para
hacernos odiar a todo lo que aprendimos a amar. iLlorad por mi, pues ya yo me doy por
muerta!”.

Asi, aranando las murallas de su destruida Troya, su ciudad natal, gemia hace mas de dos
mil afios, la desvalida Hécuba. Su grito nos muestra lo que le ocurre a los que tienen la
fatalidad o la debilidad de caer bajo el poder de un *hombre abominable” que “desprecia las
leyes" y “todo lo tuerce con su engafiosa lengua”. El deber consiste en liberar a los que
caen bajo su poder, no en devolverle los nifios que se hayan escapado de él.

Caption: Foto color: El niflo Elidn Gonzdlez en casa de sus familiares en La Pequefia Habana

(N).
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Open letter to the President of the United States

El Nuevo Herald, Sunday, January 9, 2000, Page 18-A
By Luis Aguilar Ledn

Mr. President:

I have the honor, with natural gratitude, of recalling two occasions, in Washington and
Miami, when you called me aside personally, first to reminisce about classes at Georgetown
University, and second to talk more extensively about Cuba. The Cuban regime had just
downed three defenseless light aircraft and it appeared that Washington’s policy toward
Castro would take a harder line. Your first question is engraved upon my mind: “Professor,
do you think we're acting correctly in order to topple that s.0.b?” And finally, you gave me
encouragement when you shared with me the White House’s private zipcode so that I might
write to you whenever I felt that something in your policy should be applauded or criticized.

I never used that privilege. If I write to you publicly today, I do so because of a delicate
current affair where, unfortunately, you appear to have lent your support to one of the most
mistaken decisions of this era: sending the child Elidan Gonzalez to Cuba. These lines are an
appeal to your sense of justice, so that you might review the complexity of the situation in
which the child’s future is in play.

The bureaucratic willingness to reduce the Cuban child’s situation to that of a simple legal
conflict between a father in Cuba and relatives in Miami is truly erroneous. If that was all
there were to it, the solution would be simple. But it just so happens that the bureaucracy
wants to put rules above the law, and therefore in this case, it disregards the sacrifice of a
mother and the kind of life that awaits the child in Cuba. Because regardless of how good a
person Elidn’s father is or is not, he lives in a totalitarian country where a single man has
controlled all decisions for the last 41 years; the color of children’s school uniforms, the
squalid rations given to children; and who is to be buried alive in prisons or sent to the
firing squad.

According to Comandante Raul Castro, the brother of Fidel Castro, Fidel is “the father of all
Cubans, to whom we owe everything.” This is the hardline “patriarch,” the creator of
poverty, a man who is feared universally in Cuba, and who, as is his custom, uses the
naivete of those who live in a democracy and have no experience with tyranny, to convince
them that the law, not despotism, is on his side, and that he is opposed only by “capitalist
criminals.” Observe how just a little while ago, the patriarch showed his disdain for children
and the law. He lifted his finger and all schools closed immediately, with thousands of
children being forced to march for three days, calling for the return of a child they didn't
know.

The father of that child lives in that totalitarian society. Spokesmen for the regime have
proclaimed Elian, a six-year old child, a socialist “hero.” If the child returns to Cuba, that
title will overtake his life and turn him into another soul-less zombie. Even more so than
other children, Elian will be brought up and watched over so that not a single word of
criticism against the socialist system will escape him; he will not be allowed to be freely
interviewed by the foreign press, nor will he be permitted to mention his mother, a “traitor”
to the revolution.

Mr. President, ignoring this brutal reality and sending Elidn to Cuba as though Castro didn't
exist, and the links that unite parents with their children are the only things that do exist,
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would mean sweeping away the principles of justice and humanity that grant laws their
sensibility, demolish the democratic U.S. tradition of protection for the weakest, and offer
the appearance of submitting to threats from the world’s biggest tyrant.

Would anyone try to justify returning a Muslim child to the Yugoslavia of Milosevic because
his mother had died trying to bring him to freedom while he had a surviving father in
Belgrade?

It would be a terrible thing, Mr. President, for Cuban mothers to have to repeat to you that
heartrending cry uttered by a mother when she saw her daughter being dragged away to be
enslaved by a cruel enemy leader. The cry would be all the more distressing as her pleas
would seem to be tailor-made for the current tragedy. “Aye, my aching heart! Fate would
force me to obey an abominable and perfidious man, an enemy of justice, a murderer who
disregards the law, who twists and distorts everything with his deceitful tongue, the better
to make us hate all that we learned to love. Weep for me, for I am dead already!”

And so, collapsing against the walls of her destroyed birthplace, Troy, the helpless Hécuba
cried out more than two thousand years ago. Her plea shows us what happens to those who
have the misfortune or weakness to fall under the power of an “abominable man” who
“disregards the law” and “distorts everything with his deceitful tongue.” Duty requires that
we liberate those who have fallen under such a power, not return the children who have
managed to escape it.

Caption: color photo: The child Elidn Gonzalez in the home of his relatives in Little Havana

(N).
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Author Name: Pablo Alfonso
Media Outlet El Nuevo Herald
and Background:

Pablo Alfonso wrote extensively for El Nuevo Herald about the Brothers to the
Rescue plane shoot-down, keeping a steady drumbeat of anti-Cuba hysteria, which
intensified after the Cuban Five were arrested on Sept. 12, 1998, with the
continual message that the defendants and Fidel Castro must be guilty. He went
far beyond news reporting to try to create fear and trepidation in the Miami
community.

On Sept. 20, 1998, only eight days after the Cuban Five were arrested, Alfonso
published an article in El Nuevo Herald, in which he writes that Soviet leader Nikita
Khruschev suggested that Cuban leader Fidel Castro send agents to infiltrate the
United States. In a tailor-made reference to what would later become the
trumped-up charge against Gerardo Hernandez, as well as portraying all five
defendants as a danger to the Cuban-American exile community in Miami, Alfonso
uses an alleged quotation of Khruschev: “There are times when security services
should physically eliminate counterrevolutionary leaders in exile.”

Alfonso received one of the largest amounts of pay during the Five’s prosecution.
He was fired immediately after the Oscar Corral Sept. 8, 2006 Miami Herald
exposing Alfonso and nine other journalists. He was re-hired after a right-wing
boycott of the newspaper.

The U.S. government refuses to release data of its payments to Miami journalists
before November 1, 1999, therefore it is not yet possible to ascertain whether
Alfonso received pay before that date. Our investigations continue.

Evidence of Payment: 2006 Miami Herald FOIA
Jan. 2009 National Committee FOIA
Oct. 2010 Liberation newspaper FOIA

Total known amount during the Five’s prosecution (amt. below): $58,600.00

Total known amount 11/01/99 - 2/05/09: $252,325.00
Date Amount Date Amount
11/01/99 $ 400.00 12/04/00 $ 600.00
11/02/99 150.00 01/08/01 $ 1,000.00
11/10/99 $ 150.00 01/08/01 $ 1,000.00
12/06/99 $ 4,800.00 02/01/01 $ 1,100.00
12/22/99 $ 8,600.00 02/01/01 $ 800.00
01/11/00 $ 150.00 02/05/01 $ 5,250.00
01/25/00 $ 75.00 02/07/01 $ 7,400.00
02/10/00 $ 150.00 02/14/01 $ 8,700.00
03/20/00 $ 150.00 02/21/01 $ 75.00
04/03/00 $ 75.00 03/12/01 $ 900.00
05/31/00 $ 75.00 10/16/01 $ 300.00
07/19/00 $ 75.00 10/19/01 $ 800.00
07/28/00 $ 150.00 10/23/01 $ 450.00
08/16/00 $ 75.00 11/03/01 $ 1,200.00
10/21/00 $ 500.00 11/06/01 $ 300.00
10/21/00 $ 400.00 11/26/01 $ 500.00
10/30/00 $ 150.00 11/27/01 $ 450.00
11/06/00 $ 600.00 12/03/01 $ 1,650.00
11/16/00 $ 200.00 12/03/01 $ 1,000.00
12/04/00 $ 1,100.00 12/08/01 $ 6,300.00
12/31/01 $ 800.00
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Articles written before period of documented payment:
Articulos escritos antes del periodo de pago documentado:

(We are working to obtain payment data from 1996 to 1999 for these and the other
journalists through additional FOIA petitions.)

1.

No aparecen pruebas contra Hermanos al Rescate
(English Translation: No Proof Has Appeared Against Brothers to the Rescue)
El Nuevo Herald, March 9, 1996, PABLO ALFONSO

Abre pesquisa la OEA sobre derribo de aviones
(English Translation: OAS opens inquest into downing of airplanes)
El Nuevo Herald, March 9, 1996, PABLO ALFONSO

. U.S. lawmaker to present Cuba’s rights record

Miami Herald, April 10, 1996, PABLO ALFONSO

éDi6 Raul Castro la Orden?
El Nuevo Herald, May 10, 1996, PABLO ALFONSO

. U.S. turns over tapes of Brothers drowning.

Raul Castro may have spoken to jet pilots (English version of article above)
Miami Herald, May 10, 1996, PABLO ALFONSO

Inteligencia de EU no sabe si Raul Castro habla
El Nuevo Herald, May 12, 1996, PABLO ALFONSO

Preocupa supuesta proximidad a EU de cazas cubanos perseguidores de
avionetas

(English Translation: Cuban fighter jets’ alleged proximity to U.S. while pursuing
small aircraft is worrisome)

El Nuevo Herald, July 3, 1996, PABLO ALFONSO

Cae red de espionaje de Cuba, Arrestan a 10 en Miami
(English Translation: Cuba’s Espionage Network Falls, 10 Arrested in Miami)
El Nuevo Herald, Sept. 15, 1998 (PABLO ALFONSO co-written with Rui Ferreira)

. Posible alianza con terrorismo

(English Translation: Possible Alliance with Terrorism)
El Nuevo Herald, Sept. 16, 1998, PABLO ALFONSO

10. Prensa de la isla guarda silencio sobre red de espionaje

El Nuevo Herald, Sept. 16, 1998, PABLO ALFONSO & OLANCE NOGUERAS

11. Espias: Un viejo consejo de Krushchev

(English Translation: Spies: Old advice from Krushchev)
El Nuevo Herald, Sept. 20, 1998, PABLO ALFONSO
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12.

13.

14.

15.

16.

17.

18.

Fundacion apoya pedido de Helms sobre espias
(English: Foundation supports Helms request concerning spies)
El Nuevo Herald, Oct. 1, 1998, PABLO ALFONSO

Cuba en cimero puesto en la ONU
(English Translation: Cuba in top position at the UN)
El Nuevo Herald, Oct. 17, 1998, PABLO ALFONSO

Frente
(English Translation: Front)
El Nuevo Herald, Oct. 21, 1998, PABLO ALFONSO

Cortina de humo sobre espionaje
(English Translation: Smokescreen Over Espionage)
El Nuevo Herald, Oct. 21, 1998, PABLO ALFONSO

Analizaran infiltraciéon de espias entre anticastristas
(English: Infiltration of Spies Amongst those that are Anti-Castro to be Analyzed)
El Nuevo Herald, Oct. 27, 1998, PABLO ALFONSO

Sentencia de Juez Genera Conflicto entre Cuba y EU
(English: Sentence handed down by Judge leads to conflict between Cuba & U.S.)
El Nuevo Herald, February 14, 1999, PABLO ALFONSO

Hermanos al Rescate volara al punto del derribo
(English Translation: Brothers to the Rescue will fly to Shoot-down Site)
El Nuevo Herald, Feb. 23, 1999, PABLO ALFONSO

Articles written during period of documented payment:
Articulos escritos durante periodo de pago documentado:
(11/01/99 - 08/22/07)

19.

20.

21.

22.

23.

Todo esta listo en Seattle para recibir a Fidel Castro
(English Translation: Everything is ready in Seattle to receive Fidel Castro)
El Nuevo Herald, Nov. 24, 1999, PABLO ALFONSO

Castro, la incégnita de la reunion de Seattle
(English Translation: Castro, the Unknown Element of the Seattle Meeting)
El Nuevo Herald, Nov. 28, 1999, PABLO ALFONSO

Castro rehusa venir por temor a ser arrestado
(English Translation: Castro refuses to come to U.S. for fear of being arrested)
El Nuevo Herald, Nov. 30, 1999, PABLO ALFONSO

Castro no ira a la cumbre del milenio
El Nuevo Herald, July 13, 2000, PABLO ALFONSO

Diaz-Balart pide a Alemania arrestar a Castro
(English Translation: Diaz-Balart asks Germany to arrest Castro)
El Nuevo Herald, July 20, 2000, PABLO ALFONSO
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24. $90 Millones a familiares de los pilotos derribados
El Nuevo Herald, October 12, 2000, PABLO ALFONSO

25. Llevaran el caso de Hermanos al gobierno de Bush

(English Translation: The case of Brothers to be taken to the Bush Administration)
El Nuevo Herald, January 14, 2001, PABLO ALFONSO
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Nombre del autor: Pablo Alfonso
Fuente de prensa y El Nuevo Herald, The Miami Herald
antecedentes:

Pablo Alfonso escribié exhaustivamente para El Nuevo Herald acerca del derribo de
los aviones de Hermanos al Rescate, manteniendo regularmente la histeria anti-
Cuba, la cual se intensificdé después que los cinco cubanos fueron arrestados el 12
tde septiembre de 1998, con el mensaje constante de que los acusados y Fidel
Castro debian ser culpables. El se excedid en su rol de transmitir noticias para
crear miedo y aprension en la comunidad de Miami.

El 20 de septiembre de 1998, solo ocho dias después de que los Cinco cubanos
fueran arrestados, Alfonso publicé un articulo en El Nuevo Herald en el cual escribe
que el leader soviético Nikita Khruschev sugeria que el lider cubano Fidel Castro
enviara agentes para infiltrarse en los Estados Unidos. En una referencia inventada
gue fue usada mas tarde falsamente contra Gerardo Hernandez, se retratd a los
cinco defendidos como un peligro para la comunidad cubano-americana exilada en
Miami, asi Alfonso usa la cita supuesta de Khruschev: “Hay veces en que los
servicios de seguridad deberan eliminar fisicamente a los lideres de la
contrarrevolucién en el exilio”.

Alfonso recibié una de las cantidades mas grandes de sueldo durante el juicio de

los cinco. El fue despedido inmediatamente después que Oscar Corral el 8 de sep.
de 2006 expuso a Alfonso y otros nueve periodistas. El fue recontratado después
que gano el boicot del ala derecha del periddico.

El gobierno de Estados Unidos se niega a dar a conocer detalles de sus pagos a
periodistas de Miami antes del 1 de noviembre de 1999, por lo que aln no es
posible determinar si Alfonso recibié pago antes de esa fecha.

Evidencia de Pago: 2006 FOIA de El Miami Herald
Enero 2009 FOIA del Comité Nacional
Oct. 2010 FOIA del periddico Liberation

Cantidad de pago durante el procesamiento (detalles mas abajo): $58,600.00

Total (lo que se conoce hasta ahora) 11/01/99 - 2/05/09: $252,325.00
Date Amount Date Amount
11/01/99 $ 400.00 12/04/00 $ 600.00
11/02/99 150.00 01/08/01 $ 1,000.00
11/10/99 $ 150.00 01/08/01 $ 1,000.00
12/06/99 $ 4,800.00 02/01/01 $ 1,100.00
12/22/99 $ 8,600.00 02/01/01 $ 800.00
01/11/00 $ 150.00 02/05/01 $ 5,250.00
01/25/00 $ 75.00 02/07/01 $ 7,400.00
02/10/00 $ 150.00 02/14/01 $ 8,700.00
03/20/00 $ 150.00 02/21/01 $ 75.00
04/03/00 $ 75.00 03/12/01 $ 900.00
05/31/00 $ 75.00 10/16/01 $ 300.00
07/19/00 $ 75.00 10/19/01 $ 800.00
07/28/00 $ 150.00 10/23/01 $ 450.00
08/16/00 $ 75.00 11/03/01 $ 1,200.00
10/21/00 $ 500.00 11/06/01 $ 300.00
10/21/00 $ 400.00 11/26/01 $ 500.00
10/30/00 $ 150.00 11/27/01 $ 450.00
11/06/00 $ 600.00 12/03/01 $ 1,650.00
11/16/00 $ 200.00 12/03/01 $ 1,000.00
12/04/00 $ 1,100.00 12/08/01 $ 6,300.00
12/31/01 $ 800.00
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Articulos escritos antes del periodo de pago documentado:
(Hemos entregado mas solicitudes al gobierno para obtener mas informacion sobre posibles
pagos entre 1996 y 1999 para Pablo Alfonso y otros periodistas.)

1. No aparecen pruebas contra Hermanos al Rescate
(English Translation: No Proof Has Appeared Against Brothers to the Rescue)
El Nuevo Herald, March 9, 1996, PABLO ALFONSO

2. Abre pesquisa la OEA sobre derribo de aviones
(English Translation: OAS opens inquest into downing of airplanes)
El Nuevo Herald, March 9, 1996, PABLO ALFONSO

3. U.S. lawmaker to present Cuba’s rights record
Miami Herald, April 10, 1996, PABLO ALFONSO

4. éDio Raul Castro la Orden? El Nuevo Herald, May 10, 1996, PABLO ALFONSO

5. U.S. turns over tapes of Brothers drowning.
Raul Castro may have spoken to jet pilots
The Miami Herald, May 10, 1996, PABLO ALFONSO

6. Inteligencia de EU no sabe si Rail Castro habla
El Nuevo Herald, May 12, 1996, PABLO ALFONSO

7. Preocupa supuesta proximidad a EU de cazas cubanos perseguidores de
avionetas
(English Translation: Cuban fighter jets’ alleged proximity to U.S. while pursuing
small aircraft is worrisome)
El Nuevo Herald, July 3, 1996, PABLO ALFONSO

8. Cae red de espionaje de Cuba, Arrestan a 10 en Miami
(English Translation: Cuba’s Espionage Network Falls, 10 Arrested in Miami)
El Nuevo Herald, Sept. 15, 1998 (PABLO ALFONSO co-written with Rui Ferreira)

9. Posible alianza con terrorismo
(English Translation: Possible Alliance with Terrorism)
El Nuevo Herald, Sept. 16, 1998, PABLO ALFONSO

10. Prensa de la isla guarda silencio sobre red de espionaje
(English Translation: Island media is silent on espionage network)
El Nuevo Herald, Sept. 16, 1998, PABLO ALFONSO & OLANCE NOGUERAS

11. Espias: Un viejo consejo de Krushchev
(English Translation: Spies: Old advice from Krushchev)
El Nuevo Herald, Sept. 20, 1998, PABLO ALFONSO

12. Fundacion apoya pedido de Helms sobre espias
(English: Foundation supports Helms request concerning spies)
El Nuevo Herald, Oct. 1, 1998, PABLO ALFONSO

13. Cuba en cimero puesto en la ONU

(English Translation: Cuba in top position at the UN)
El Nuevo Herald, Oct. 17, 1998, PABLO ALFONSO
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14. Frente
(English Translation: Front)
El Nuevo Herald, Oct. 21, 1998, PABLO ALFONSO

15. Cortina de humo sobre espionaje
(English Translation: Smokescreen Over Espionage)
El Nuevo Herald, Oct. 21, 1998, PABLO ALFONSO

16. Analizaran infiltracion de espias entre anticastristas
(English: Infiltration of spies to be analyzed among anti-Castroists)
El Nuevo Herald, Oct. 27, 1998, PABLO ALFONSO

17. Sentencia de Juez genera conflicto entre Cuba y EU
(English: Sentence handed down by Judge leads to conflict between Cuba & U.S.)
El Nuevo Herald, February 14, 1999, PABLO ALFONSO

18. Hermanos al Rescate volara al punto del derribo
(English Translation: Brothers to the Rescue will fly to Shoot-down Site)
El Nuevo Herald, Feb. 23, 1999, PABLO ALFONSO

Articulos escritos durante periodo de pago documentado:
(11/01/99 - 08/22/07)

19. Todo esta listo en Seattle para recibir a Fidel Castro
(English Translation: Everything is ready in Seattle to receive Fidel Castro)
El Nuevo Herald, Nov. 24, 1999, PABLO ALFONSO

20. Castro, la incognita de la reunion de Seattle
(English Translation: Castro, the Unknown Element of the Seattle Meeting)
El Nuevo Herald, Nov. 28, 1999, PABLO ALFONSO

21. Castro rehlsa venir por temor a ser arrestado
(English Translation: Castro refuses to come to U.S. for fear of being arrested)
El Nuevo Herald, Nov. 30, 1999, PABLO ALFONSO

22. Castro no ira a la cumbre del milenio
(English Translation: Castro will not attend the Millennium Summit)
El Nuevo Herald, July 13, 2000, PABLO ALFONSO

23. Diaz-Balart pide a Alemania arrestar a Castro
(English Translation: Diaz-Balart asks Germany to arrest Castro)
El Nuevo Herald, July 20, 2000, PABLO ALFONSO

24. $90 Millones a familiares de los pilotos derribados
(English Translation: $90 million for family members of the pilots shot down)
El Nuevo Herald, October 12, 2000, PABLO ALFONSO

25. Llevaran el caso de Hermanos al gobierno de Bush

(English Translation: The case of Brothers to be taken to Bush administration)
El Nuevo Herald, January 14, 2001, PABLO ALFONSO
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No Aparecen Pruebas Contra Hermanos al Rescate

El Nuevo Herald, 9 de marzo, 1996
PABLO ALFONSO

Desde que hace dos semanas las autoridades cubanas ordenaron el derribo de dos
avionetas de Hermanos al Rescate, ocasionando la muerte de sus cuatro tripulantes, el
gobierno de Fidel Castro ha estado afirmando que posee "pruebas irrefutables" de que esa
organizacion llevaba a cabo en la isla planes terroristas, en conexién con la Fundacién
Nacional Cubano Americana.

Con esa acusacion, el gobierno cubano justifica, en gran parte, su decisidon de derribar a las
avionetas. Tanto José Basulto, presidente de Hermanos al Rescate, como la Fundacién, han
negado rotundamente esas acusaciones.

Analistas de la situacion cubana esperaban que el ministro de Relaciones Exteriores de
Cuba, Roberto Robaina, aportara pruebas concretas de tales acusaciones en su discurso del
pasado miércoles ante la Asamblea General de Naciones Unidas.

Sin embargo, Robaina se limitd a decir que "Cuba tiene pruebas suficientes" de los planes
de Hermanos al Rescate "para dinamitar torres de alta tension en La Habana, para sabotear
la refineria de Cienfuegos y para realizar atentados contra los principales dirigentes
cubanos, entre otras acciones".

De esta forma, el discurso de 54 minutos de Robaina se convirtié en un ejercicio retorico
condimentado con afirmaciones de que Hermanos al Rescate es una "organizacion
paramilitar”, y que esta financiada "con el oscuro dinero de las mafias extremistas de
Miami".

Idénticas acusaciones fueron repetidas por Ricardo Alarcén, presidente de la Asamblea
Nacional del Poder Popular, durante la reunion del Consejo de la Organizacion de Aviacidn
Civil Internacional, que acordd investigar el incidente el miércoles en Montreal, Canada.

Cuatro dias después del incidente, Castro concedié en La Habana una entrevista de cuatro
horas y media a ejecutivos y periodistas de la revista norteamericana Time, en la cual
explicé que el se enterd del incidente aproximadamente a las 4 p.m., después que las
avionetas ya habian sido derribadas, aunque admitié que los militares cubanos actuaron
siguiendo ordenes acordadas a fines de enero por los altos mandos militares y la direccién
politica del pais.

Segun el reportaje publicado en el nimero de la revista del 11 de marzo, que ya esta
circulando, Castro afirmd también que su gobierno posee pruebas de los vinculos entre
Hermanos al Rescate y la Fundacién para llevar a cabo acciones terroristas.

Sus afirmaciones respecto a la Fundacion no son nuevas. En su discurso del pasado 26 de
julio, Castro dijo que esa organizacion estaba implicada en la "preparacion de actos
terroristas contra el pueblo y planes de atentados" contra dirigentes de la revolucion.
Afiadio que es "absolutamente imposible" pensar que tanto la Agencia Central de
Inteligencia (CIA) como la Oficina Federal de Investigaciones (FBI) de Estados Unidos
desconozcan las actividades contra el gobierno cubano organizadas por los exiliados.
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"Nuestros cuerpos de seguridad estan alertas, no hablamos sin pruebas", dijo entonces
Castro. "Lo advertimos a tiempo y esperamos que nadie se lamente después de que las
leyes revolucionarias enfrenten enérgicamente estos crimenes ni se intente apelar a la
generosidad de la revolucion".

Hasta ahora, las pruebas que Cuba califica de "irrefutables" no han aparecido por ninguna
parte. El gobierno no las ha presentado a la prensa internacional ni a los organismos de NU.

Algunos analistas han indicado la posibilidad de que el desertor Juan Pablo Roque, que era
miembro de Hermanos al Rescate, sea la pieza mas importante de esas pruebas que Cuba
dice tener. Es probable que Roque haya utilizado sus vinculos con el FBI, la Fundacion y
Hermanos al Rescate para venderle alguna historia a la inteligencia cubana. Nada extrafio,
ya que Roque parece ser un personaje nada sentimental y que, ademas, no guarda
lealtades personales ni politicas.

"Lo Unico que extrafio de Miami es mi Jeep Cherokee", declaré Roque a Time.
Edition: FINAL
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Page: 1B
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No Proof Has Appeared Against Brothers to the Rescue

El Nuevo Herald, Saturday, March 9, 1996, Page 1-B
PABLO ALFONSO

Since two weeks ago, when the Cuban authorities ordered the downing of the two small
aircraft of Brothers to the Rescue, causing the death of their four crew members, the
government of Fidel Castro has been stating that it possesses “irrefutable proof” that that
organization was carrying out terrorist plans in the island, in connection with the Cuban
American National Foundation.

With this accusation, the Cuban government justifies to a large degree its decision to down
the small aircraft. Both Jose Basulto, president of Brothers to the Rescue, and the
Foundation, have roundly denied these accusations.

Analysts of the Cuban situation expected that the Cuban minister of Foreign Affairs, Roberto
Robaina, would offer concrete proof of these accusations in his speech last Wednesday
before the United Nations General Assembly.

Nevertheless, Robaina limited himself to saying that “"Cuba has sufficient proof” of the plans
of Brothers to the Rescue “to dynamite towers of high tension wires in Havana, to sabotage
the refinery in Cienfuegos and to carry out assassination attempts against the principal
Cuban leaders, among other actions.”

In this manner, the 54 minute speech of Robaina became a rhetorical exercise seasoned
with statements that Brothers to the Rescue is a “paramilitary organization,” and that it is
financed “with the dark money of the extremist mafiosos of Miami.”

Identical accusations were repeated by Ricardo Alarcon, president of the National Assembly
of Peoples Power, during the meeting of the Congress of the International Civil Aviation
Organization, which agreed to investigate the incident on Wednesday in Montreal, Canada.

Four days after the incident, Castro agreed to an interview in Havana of four and a half
hours with executives and journalists of the U.S. magazine Time, in which he explained that
he learned of the incident at approximately 4:00 p.m., after the small aircraft had already
been downed, even though he admitted that the members of the Cuban military acted
following orders agreed to at the end of January by the highest military commanders and
the political leadership of the country.

According to the report published in the March 11" edition, which is already in circulation,
Castro stated also that his government possesses proof of the ties between Brothers to the
Rescue and the Foundation to carry out terrorist actions.

His statements with respect to the Foundation are not new. In his speech of last July 26,
Castro said that that organization was implicated in the “preparation of terrorist acts against
the people and assassination plots” against directors of the revolution. He added that it is
“absolutely impossible” to think that the Central Intelligence Agency (CIA) and the Federal
Bureau of Investigation (FBI) did not know about the activities against the Cuban
government organized by the exiles.

"Our security forces are alert, we do not speak without proof,” Castro then said. “We gave
a timely warning and we expect that no one will complain afterwards when the revolutionary

Page 1 of 2 National Committee to Free the Cuban Five — www.freethefive.org




laws energetically confront these serious crimes, nor tries to appeal to the generosity of the
revolution.”

To date, the evidence that Cuba characterizes as “irrefutable” have not appeared anywhere.
The government has not presented it to the international press nor to the bodies of the UN.

Some analysts have indicated the possibility that the deserter Juan Pablo Roque, who was a
member of Brothers to the Rescue, is the most important piece of this evidence that Cuba
says it has. It is probable that Roque has utilized his ties with the FBI, the Foundation, and
Brothers to the Rescue to sell some story to Cuban intelligence. Nothing strange, given that
Roque appears to be a person of no feelings and who, moreover, maintains neither personal
nor political loyalty.

"The only thing I miss in Miami is my Jeep Cherokee", declared Roque to Time.
Edition: FINAL
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Abre Pesquisa la OEA Sobre Derribo De Aviones

El Nuevo Herald, sabado, 9 de marzo, 1996, pagina 1-B
PABLO ALFONSO

La Comisidn Interamericana de Derechos Humanos de la Organizacion de los Estados
Americanos (OEA) inicié el expediente 11.589, para investigar el derribo por cazas cubanos
de dos avionetas de Hermanos al Rescate en el que murieron sus cuatro tripulantes.

La accion del organismo de derechos humanos de la OEA fue iniciada a solicitud de
Hermanos al Rescate y el Instituto de Derechos Humanos y Laborales de la Universidad
Internacional de la Florida, informd el viernes en Miami, Haydee Marin, presidenta de esa
institucion. Marin dijo que ella, José Basulto, presidente de Hermanos al Rescate, y
dirigentes de la Junta Patridtica Cubana, presentaron el caso el pasado miércoles durante
una audiencia de la Comision celebrada en Washington.

"La OEA no puede aplicar sanciones a Cuba pero una condena del hecho servira para
impedir cualquier regreso del actual gobierno cubano a este organismo", dijo Marin.

El gobierno de Fidel Castro fue suspendido de la OEA en 1961 por violar los principios
basicos del organismo interamericano, aunque no asi el Estado cubano, explicdé Marin.

— PABLO ALFONSO
Memo: AL CIERRE
Edition: FINAL
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OAS Opens Inquest into Downing of Airplanes

El Nuevo Herald, Saturday, 9 March, 1996
PABLO ALFONSO

The Inter American Human Rights Commission of the Organization of American States
(OAS) began the Proceeding No. 11,589, to investigate the shooting down of two Brothers
to the Rescue planes, by Cuban fighters that killed four crewmembers.

The action of the OAS human rights body was initiated at the request of Brothers to the
Rescue and the Human Rights and Labor Institute of Florida International University,
Haydee Marin, President of the institution informed on Friday in Miami. Marin said she, José
Basulto, president of Brothers to the Rescue, and leaders of the Cuban Patriotic Junta,
presented the case at a Commission hearing held in Washington last Wednesday.

“The OAS cannot apply sanctions against Cuba but a condemnation of the act could serve to
prevent any return of the current Cuban government to this organism,” said Marin. Fidel
Castro's government was suspended from the OAS in 1961 for violating the basic principles
of the inter-American body, though not the Cuban state, said Marin.

Memo: THE END
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U.S. lawmaker to present Cuba's rights record

The Miami Herald, Wednesday, April 10, 1996, page 10-A
PABLO ALFONSO

Rep. Bob Menendez, D-N.J., will fly to Geneva next week to bring Washington's position on
human rights in Cuba before a United Nations panel.

The Cuban-American legislator, appearing at the request of President Clinton, will be the
principal U.S. speaker at the U.N. Commission on Human Rights' conference on Cuba, which
begins Monday.

Meanwhile, Cuban exile organizations are lining up to denounce the government of
President Fidel Castro.

Sebastian Arcos, a founder of the Havana-based Cuban Committee for Human Rights, said
he plans to expose "the abominable living conditions in (Cuban) prisons" and demand that
"Castro permit the International Red Cross to visit the jails and assist the prisoners."

Arcos has lived in Miami since September 1995. He came to the United States for treatment
of rectal cancer diagnosed while he was a political prisoner.

Ricardo Bofill, president of Arcos' group, said he will deliver to the U.N. panel a list of 471
alleged violations, including Havana's crackdown in February against Concilio Cubano, a
coalition of 130 dissident groups.

"The suppression of the right to organize labor unions, the campaign against independent
journalists and evangelical ministers, and the murder of Brothers to the Rescue pilots are
central issues to that report," Bofill told The Herald.

His reference was to the shooting down Feb. 24 of two U.S. civilian aircraft by Cuban
warplanes over the Florida Straits. Four people were killed.

Frank Calzén, Washington representative of New York City-based Freedom House, said he
will raise the issue of state-sponsored persecution of independent journalists.

Other groups expected to appear include the Municipalities of Cuba in Exile, the Christian
Democratic Party of Cuba and the Cuban American National Foundation.

To address the commission, activists must ask a nongovernmental institution accredited to
the U.N. to yield them the necessary time. For that reason, not everyone who travels to
Geneva can speak before the 53-member human rights panel.

Most exile leaders spend their time in less public activities. They meet with representatives
of the member nations, deliver their reports to the commission's secretariat, or simply lobby
the diplomats.

Memo: THE AMERICAS
Edition: FINAL
Section: FRONT
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éDio6 Raul Castro la Orden?

El Nuevo Herald, viernes, 10 de mayo, 1996, pagina 1-A
PABLO ALFONSO

Dos meses después de exigir en Naciones Unidas (NU) una profunda y rapida investigacion
del derribo por cazas cubanos de dos avionetas de Hermanos al Rescate, Estados Unidos
entrego el jueves sus grabaciones completas a la Organizacion de Aeronautica Civil
Internacional (OACI).

Fuentes familiarizadas con la investigacion dijeron a El Nuevo Herald que las autoridades
norteamericanas podrian haber intentado ocultar la participacién directa del ministro de las
Fuerzas Armadas, Raul Castro, en el derribo de las avionetas sobre aguas internacionales,
qgue costo la vida a sus cuatro ocupantes.

En Miami, otras voces se sumaron a esa version.

“Nosotros hemos tenido confidencias, de fuentes de inteligencia norteamericanas, que
afirman que en esas grabaciones esta la voz de Raul Castro”, afirmd José Basulto,
presidente de Hermanos al Rescate.

Las declaraciones de Basulto respecto de la participacion de Castro coinciden con informes
de una fuente diplomatica relacionada con la investigacién, que hablé a condiciéon de no ser
identificada.

Sin embargo, fuentes de inteligencia norteamericanas comentaron que el retraso se debio
simplemente a la indecisién de exponer la capacidad de su espionaje electrénico sobre
Cuba.

Hasta el jueves por la tarde, Estados Unidos no habia entregado las grabaciones a la
comision de la OACI, que desde hace dos meses investiga el incidente a peticion de NU. La
entrega se produjo un dia después de multiples llamadas de El Nuevo Herald a organismos
gubernamentales para investigar la demora.

Ron Schleede, integrante del equipo norteamericano que ha estado en contacto con los
investigadores de la OACI, declind hacer comentarios sobre el tema.

“No estoy facultado para tratar ningln asunto relacionado con la investigacion”, dijo
Schleede por teléfono el jueves por la mafiana.

De acuerdo con las versiones obtenidas por El Nuevo Herald, en la conversacidon grabada el
24 de febrero por la inteligencia estadounidense entre la torre de control militar y los pilotos
de los MiG, se escucha una voz que se incorpora al didlogo y ordena enfaticamente derribar
las avionetas, aparentemente un militar de alto rango. Una transcripcion editada de estas
grabaciones fue dada a conocer en febrero por el Departamento de Estado.

En la Casa Blanca hay cierta incertidumbre sobre quién es el oficial que da la orden,
comentd un funcionario gubernamental, que no quiso ser identificado. Agregd que esa era
una de las razones por las cuales, en los medios de inteligencia, habia criterios
contradictorios sobre la conveniencia de dar a conocer las grabaciones completas.
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Bob Menéndez, representante demodcrata por Nueva Jersey, dijo que un miembro del
Consejo Nacional de Seguridad le comunicé que no estaban seguros de que la orden
procediera de Castro.

“Ellos no tienen la certeza de que esa voz sea de Raul Castro”, dijo Menéndez.

Citando las mismas fuentes del Consejo Nacional de Seguridad, Menéndez dijo que "hasta
donde ese organismo sabe" el jueves por la tarde se entregaron a la comision investigadora
de la OACI todas las grabaciones sobre el incidente.

Ileana Ros-Lehtinen, representante republicana por la Florida, criticoé fuertemente la demora
de las autoridades en proporcionar a la OACI todos los elementos para la investigacion.

“Ningun gobierno democratico puede negarle la informacion al pueblo ni a sus organismos
para que se investigue la verdad y se esclarezca de manera transparente cualquier duda”,
dijo Ros-Lehtinen.

El lunes, la comision investigadora presentd un informe preliminar ante el consejo de la
OACI en Montreal, Canada. Segun la fuente diplomatica que habld con El Nuevo Herald, la
comision se vié obligada a pedir un plazo hasta el 4 de junio para presentar sus
conclusiones, debido al retraso en la entrega de las grabaciones norteamericanas.

“Sabemos que la comisién no tiene todavia todos los elementos disponibles para concluir su
trabajo y entre lo que falta estan las grabaciones de inteligencia completas que posee
Estados Unidos”, afirmo la fuente el miércoles.

De acuerdo con los informes obtenidos por El Nuevo Herald, la comision investigadora de la
OACI esta integrada por John Augustin, de St. Lucie; Richard Slatter, de Gran Bretafia, y
Marinus Heijl y Caj Frostell, cuyas nacionalidades no han podido identificarse dado el
caracter secreto de la comisién.

Dos ex altos oficiales de la Fuerza Aérea de Cuba que desertaron a Estados Unidos, el
general Rafael del Pino y el mayor Orestes Lorenzo, coincidieron en sefialar como probable
la participacion directa de Castro en el incidente.

“Aunque se hubiera aprobado un plan operativo con anterioridad, es casi seguro que antes
de ejecutarlo se le comunico a Raul Castro”, dijo Lorenzo.

Del Pino agregd que, aparentemente, la cUpula gobernante cubana esta tratando de tomar
distancia de su responsabilidad en el derribo de las avionetas, que le acarred una ola de
rechazo internacional.

Segun del Pino, en las uUltimas horas han circulado rumores en medios militares cubanos de
la destitucion del jefe de la Defensa Aérea, general Rubén Martinez Puente, quien habria
sido sustituido por el general Arnaldo Tamayo, un ex cosmonauta y hombre de toda
confianza de Castro.

“En estos momentos estoy tratando de verificar esa informaciéon que me parece muy
significativa”, dijo del Pino.

foto color: Raul Castro, Jose Basulto (n)

foto: Bob Menendez (a), Ileana ROS-Lehtinen
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U.S. turns over tapes of Brothers downing;
Raul Castro may have spoken to jet pilots

The Miami Herald, Friday, May 10, 1996, page 16-A
PABLO ALFONSO

Two months after demanding at the United Nations a swift investigation of the downing of
two U.S.-registered planes by Cuban warplanes, the United States on Thursday turned over
recordings of the communications between the warplanes and their controllers to the
International Civil Aeronautics Organization (ICAO) in Montreal.

Sources familiar with the investigation told The Herald that U.S. authorities may have tried
to conceal the direct participation of Defense Minister Raul Castro in Cuba's Feb. 24 downing
of the civilian aircraft over the Florida Straits. Four pilots of the volunteer group Brothers to
the Rescue died in the incident.

The sources did not say what the U.S. motive was for trying to conceal Castro's role.

“We have been told in confidence by U.S. intelligence sources that the voice of Raul Castro
is heard on those tapes,” said Jose Basulto, president of Brothers to the Rescue.

Basulto's allegation about Castro's participation in the shoot-down coincides with statements
made to The Herald by a diplomatic source close to the investigation, who spoke on
condition of anonymity.

According to Herald sources, one of the tapes contains a passage where a voice joins the
pilot-to-control dialogue and orders emphatically that the Cessnas be shot down. The voice
appears to be that of a high-ranking officer, the sources said.

A transcript of the tapes was made public in February by the State Department.

The White House is unsure as to the identity of the officer who gave the order, said a
government official who declined to be identified. That was one reason, he said, why
intelligence experts clashed on the advisability of releasing the full, unedited tapes.

Rep. Bob Menendez, D-N.J., said a member of the National Security Council told him
intelligence officials were not sure whether the order came from the Cuban defense chief.

“They are not certain that the voice was that of Raul Castro,” Menendez said.

U.S. intelligence sources said the delay in releasing the recordings was caused by internal
debate over whether the tapes would reveal U.S. capabilities for electronic surveillance of
Cuba's airwaves.

Ron Schleede, a member of the U.S. team that delivered the tapes, declined to comment
Thursday, saying he was "not empowered to deal with any matter connected with the
investigation."

On April 30, Fidel Castro told CBS News that he did not give a specific order on Feb. 24 to

shoot down the planes and neither did Raul Castro. But he said he had given general orders
that violations of Cuban airspace should be stopped.
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Two former high-ranking officials of Cuba's air force, who defected to the United States, said
that it was likely that Raul Castro had a direct role in the shoot-down.

“Even if an action plan had been approved in advance, it's almost certain that Raul Castro
was notified before (the shooting) took place,” said Maj. Orestes Lorenzo.

Gen. Rafael del Pino said Cuba's leadership is apparently trying to distance itself from any
responsibility in the attack, which created a wave of international repudiation.
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Inteligencia de EU no sabe si Rail Castro habla

El Nuevo Herald, domingo 12 de mayo 1996, pagina 3-A
PABLO ALFONSO

La embajadora de Estados Unidos en Naciones Unidas, Madeleine Albright, afirmo el sabado
en Miami que los organismos de inteligencia no pueden afirmar con certeza a quien
pertenece la voz que aparece en sus grabaciones ordenando el derribo de las avionetas de
Hermanos al Rescate por cazas cubanos.

"Ha sido imposible determinarlo hasta ahora", dijo Albright.

Fuentes relacionadas con la investigacién aseguraron el jueves a El Nuevo Herald que la voz
ordenando el derribo de las avionetas el 24 de febrero pertenecia al ministro de las Fuerzas
Armadas, Raul Castro.

La afirmacion, unida a la demora de Estados Unidos en entregar las grabaciones a la
Organizacion de Aeronautica Civil Internacional (OACI), hicieron pensar a algunos dirigentes
exiliados que la administracion del presidente Bill Clinton estaba tratando de encubrir el
hecho para evitar mayores tensiones con el gobierno cubano.

Los analisis de las grabaciones efectuados por la Agencia Central de Inteligencia (CIA), no
han podido determinar a quien pertenece la voz que se sobrepone en la conversacion entre
la torre de control militar y los pilotos de los MiG, asegurd un funcionario del gobierno
norteamericano.

"Ellos (la CIA) creen que no es Raul Castro, pero no pueden asegurarlo, porque el oficial que
dio la orden pronuncié muy pocas palabras", afirmé el funcionario.

Albright dijo que, independientemente de si la voz pertenece o no a Castro, lo que si es
indudable es que la orden de derribar las avionetas se produjo en las mas altas esferas del
gobierno cubano.

"Nuestro punto de vista es que el derribo de avionetas civiles desarmadas no tiene
justificacion ninguna. Es una violacion flagrante de la ley internacional”, afirma.

La embajadora estadounidense, que goza de amplia popularidad en la comunidad cubana
exiliada, por su radical denuncia en Naciones Unidas (NU) contra el gobierno de Cuba, viajé
a Miami invitada por familiares de los activistas muertos en el incidente.

Albright fue la Unica oradora en una cena celebrada en el Hotel Radisson para recaudar
fondos con destino a becas que llevaran los nombres de los cuatro miembros de Hermanos
al Rescate: Pablo Morales, Carlos Costa, Mario de la Pena y Armando Alejandre, hijo.

"Es nuestra determinacién que el gobierno de Cuba tiene que aceptar su responsabilidad por
estos asesinatos", dijo Albright ante mas de 1,500 personas que asistieron a la cena.

Albright explicé que, cuando la comision de la OACI concluya sus investigaciones en junio,

los resultados seran enviados al Consejo de Seguridad de NU. Afadié que ella espera que
esas conclusiones sefialen la culpabilidad del gobierno cubano.
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Afirmd que Estados Unidos trataria de lograr que cualquier decision del Consejo de
Seguridad fuera adoptada preferentemente por unanimidad, aunque podria aprobarse
también por votacion, a pesar de que el gobierno de Cuba cuenta con representantes
amigos en ese organismo.

Rusia y China, ambos miembros del Consejo de Seguridad, se opusieron a una resolucién de
condena a Cuba en febrero presentada por Estados Unidos. Este mes China preside el
Consejo de Seguridad.

El mes proximo esa presidencia corresponde a Egipto, pais que ha tenido algunos
enfrentamientos diplomaticos con Estados Unidos por su respaldo a Israel en el conflicto del
Libano. Una resolucién de condena a Israel, presentada por Egipto y Cuba en abril ante la
Comisidon de Derechos Humanos de Naciones Unidas en Ginebra, soélo tuvo un voto en
contra: Estados Unidos.

"No puedo entrar ahora en detalles sobre las posibles sanciones que se pueden demandar
en el Consejo de Seguridad", afirmd Albright.

"Ha sido imposible determinarlo hasta ahora", dijo Albright.

foto: La embajadora Madeleine Albright conversa con
Armando Alejandre padre de una de las victimas (A).
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Preocupa Supuesta Proximidad a EU de Cazas Cubanos
Perseguidores de Avioneta

El Nuevo Herald, miércoles, 3 de julio, 1996, pagina 3-A
PABLO ALFONSO

Las aseveraciones de que aviones de combate cubanos persiguieron hasta cerca de Cayo
Hueso al Cessna pilotado por el presidente de Hermanos al Rescate, José Basulto, el pasado
24 de febrero, han originado nuevas interrogantes sobre el incidente en que cuatro pilotos
de esa organizacién fueron abatidos por cazas cubanos.

"Es alarmante conocer que la fuerza aérea castrista pudo haberse acercado a unas pocas
millas de aguas norteamericanas para asesinar a un ciudadano americano sin ser
confrontados por las fuerzas armadas de los Estados Unidos", declard Ileana Ros- Lehtinen,
congresista republicana por la Florida.

Ros-Lehtinen dirigié el martes sendas cartas al secretario de Defensa, William Perry, vy al
director de la Agencia Central de Inteligencia, John Deutsch, solicitando una investigacion
para determinar si la fuerza aérea cubana violo el espacio aéreo estadounidense y cual seria
la respuesta de Estados Unidos si este tipo de incidente ocurre en el futuro.

Algunos detalles de la persecucion por cazas cubanos de una avioneta Cessna 337, que duro
20 minutos, se conocieron el lunes en el transcurso de la vista judicial que se celebra en la
corte federal de Miami, donde Basulto esta apelando la revocacion de su licencia de piloto
por la Agencia Federal de Aviacion (FAA).

Transcripciones de las comunicaciones grabadas por los servicios norteamericanos de
inteligencia, entre la torre de control militar y cazas cubanos, obtenidas por El Nuevo
Herald, revelan que los cazas cubanos estuvieron persiguiendo a un Cessna 337 hasta las
3:52 p.m., o sea, 31 minutos después de que la primera avioneta fue derribada en aguas
internacionales por un MiG cubano.

La grabacién, sin embargo, no esclarece si la avioneta perseguida, que identificaron
visualmente los pilotos de los cazas cubanos como un Cessna 337 de colores azul claro y
blanco, era la misma aeronave pilotada por Basulto. Los pilotos no pudieron verificar su
matricula, de acuerdo con lo que revelan las transcripciones.

El informe de la Organizacién de Aeronautica Civil Internacional (OACI), que investigo el
incidente, se refiere a la grabacidon de las comunicaciones de los cazas cubanos, sefialando
que estos, efectivamente, informaron haber localizado a un Cessna 337 que volaba por
debajo de ellos a una altura aproximada de 2,000 metros.

Eso ocurrié a las 3:51 p.m., momento en que la misién fue cancelada, porque segun las
autoridades cubanas citadas en el informe "el contacto se habia hecho ya fuera de los
limites del espacio aéreo de Cuba".

Sin embargo, la OACI no concluyé que el Cessna 337 perseguido por los MiGs cubanos fuera
el de Basulto. Segun el informe de la OACI, los trazados de radar presentados por Estados
Unidos muestran a esa hora la trayectoria del Cessna pilotado por Basulto unas 40 millas
nauticas al noroeste de la actividad desplegada por los MiGs cubanos.
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Los trazados de radar tomadas a esa hora no muestran ninguna persecucion, a diferencia de
lo que se escucha en las grabaciones. No aparecen los cazas cubanos persiguiendo a
ninguna avioneta.

Esta aparente contradiccion entre la grabacion de las comunicaciones de los cazas cubanos
y los trazados de radar estadounidense ha quedado hasta ahora sin respuesta.

Basulto asegura que no tiene dudas de que se trataba de su propia avioneta Cessna 337,
matricula N2506.

"¢Que otra avioneta de esas caracteristicas estaba a esa hora en el area?", se pregunto
Basulto. "Ademas, el Cessna 337 es una aeronave poco comun y hay muy pocas en el sur
de la Florida".

Si la sospecha de Basulto es acertada, los cazas cubanos que lo persiguieron habrian
llegado a escasas 20 millas de las costas de Cayo Hueso. En ese caso, los aviones de
combate F-15 norteamericanos debieron despegar de la Base de la Fuerza Aérea de
Homestead. Segln declaro entonces el portavoz del Pentdgono Kenneth Bacon, en ningln
momento los MiGs pasaron al norte del paralelo 24 ni entraron en la zona de identificacion
de defensa aérea de Estados Unidos.

Basulto dijo que su calculo se basa en el hecho de que a las 3:52 p.m., hora en que los
cazas cubanos recibieron ordenes de suspender su misién, el estaba unas 24 millas al norte
del paralelo 24.

"Mi posicidn esta claramente marcada, precisamente, en esa foto del radar", dijo Basulto.
"Por que no aparecen ahi los MiGs, que segun la grabacion ya estaban encima de nosotros,
es una buena pregunta que tendrian que responder las autoridades norteamericanas".

Ese es el tipo de respuesta que la congresista Ros-Lehtinen esta solicitando de los
organismos federales competentes.

Si estas alegaciones son ciertas, demuestran una aparente falta de preparacion que debe
ser enmendada inmediatamente, porque en el futuro las consecuencias podrian ser
devastadoras para la seguridad de la regién del sur de la Florida", indicé Ros-Lehtinen.
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Cuban Fighter Jets’ Alleged Proximity to U.S. While
Pursuing Small Aircraft is Worrisome

El Nuevo Herald, Wednesday, July 3, 1996, page 3-A
PABLO ALFONSO

The affirmation that Cuban combat planes the Cessna piloted by Brothers to the Rescue
president José Basulto to near Key West last February 24, has given rise to new questions
about the incident in which four pilots of that organization were downed by Cuban fighter
jets.

"It is alarming to know that the Castro air force could have come so close, to within a few
miles of United States waters to murder an American citizen without being confronted by
the armed forces of the United States,” declared Ileana Ros- Lehtinen, Republican
congressperson for Florida.

Ros-Lehtinen directed important letters Tuesday to Secretary of Defense William Perry, and
to Central Intelligence Agency Director John Deutsch, asking for an investigation to
determine if the Cuban air force violated United States airspace and what would be the
response of the United States if this type of incident occurred in the future.

Some details of the pursuit by Cuban fighter jets of a Cessna 337 small aircraft, that lasted
20 minutes, became known on Monday during the judicial hearing which occurred in the
federal court of Miami, where Basulto is appealing the revocation of his pilot’s license by the
Federal Aviation Agency (FAA).

Transcripts of the communications recorded by the U.S. intelligence services, between the
military control tower and Cuban fighter jets, obtained by El Nuevo Herald, reveal that the
Cuban fighter jets were pursuing a Cessna 337 until 3:52 p.m., in other words, 31 minutes
after the first small aircraft was downed in international waters by a Cuban MIG.

The recording, nevertheless, does not resolve if the small aircraft being pursued, which the
pilots of the Cuban fighter jets identified visually as a Cessna 337 of the colors light blue
and white, was the same aircraft piloted by Basulto. The pilots could not verify its
registration number, according to what the transcripts revealed.

The report of the International Civil Aviation Organization (ICAO), which investigated the
incident, refers to the recording of the communications of the Cuban fighter jets, indicating
that they reported having located a Cessna 337 that flew under them at an altitude of
approximately 2,000 meters.

This happened at 3:51 p.m., the moment when the mission was cancelled, because
according to the Cuban authorities cited in the report “th