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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

CHARISSE SHUMATE, er al., No. CIV S-95-0619 WBS JFM

)
Plaintiffa, }
v. g SETTLEMENT AGREEMENT
PETE WILSON, et al., ;
Defendants. i
PROCEDURAL BACKGROUND 3
X
A. History

1. This case i@ a class acticon £iled under 42  5.C.
§ 1583, challenging policies and procedures with regard to zhe
medical care afforded women prisoners by the California

Department of Corrections (CIX) at the Central California Women's

SETTLEMENT AQRENMENT 2.
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i Facility 1n C wchilla, California (TCWF .rnd zhe Zal.f-w=.1
Institution for Women in Frontera. Talifornia (CIW) . The
complaint was filed on April 4, 198S5.

2. On January 12, 19%6, the Court certified a
plaintiff class defined as all persons who suffer from, or are acE

risk of developing, seriousg illness or injury, excluding mental

disorders, who are now or in the future will be confined at CCWF
and CIW., The Court also certified a subclass defined as all
persona who are now or in the future will be confined at CCWF and
} CIW and who are diagnosed as HIV-positive with reapect to
plaintiffe’ challenge to defendants’ policies and practices
reg&rding confidentiality of information about Hiv atatus,

3. The parties have engaged in gettlement
negotiations and have reached agreement ag to all areas of
dispute. The terms of the agreement are set forth in Sec:iénﬂ IT
through IV. |

B. ied

4. Jurisdiction cver the subject matter of this
litigarion is conferred on this Court by 42 U.S.C. § 1343(3) 1in
that thia im a civil action brought under 42 U.S.C. § 1983 to
redrese deprivation of civil rights protected by law.

PROGCEDURAL AGREEMENTS
Iz
A. ac eamen
| 1. This Settlement Agreement ia not a consent Zecreae
nor do the parties intend for it to be conatrued as such. It
does not operate as an adjudication of the marits of the

litigation.

SETTLEMENT AORREMENT .
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2 The Court's approval 2f 18 Sez:.e
is sought only to comply with the regulrements of Rule 2)
Federal Rules of Civil Procedure and not to convert this
Agreement into a court order or otherwise convert chis Sevtlement |
Agreement into a consent decree. |

3. Nothing in thia Settlement Agreement is intended }
to, nor shall it be construed as, an admission of liabilicty of or
by any party.

4. The defendants’ agreement to the provisions of
Section IIT and IV does not admit thar current policy and
practice differ from policy and practice contemplated pursuant ta
this Settlement Agreement.

5. If_the Settlement Agreement is accepted by the
Court, this action shall be conditionally dismissed withoun
prejudice on the terms and conditions set forth below. .

B. essmen vision

6. The parties shall appoint an Assesgor to asseas
the degree to which the defendants have satisfied the agreemen:s
set forth in Sections IIXI and IV, jinfra.

7. The Assesaor shall be Michael Keating, aesiasted by

experts shall be B.J. Anno, Ph.D., Steven Spencer, M.D.;
Kim Thorburn, M.D.; and Joseph Fowlkes, M.D. Mr. Keating and the
above experts congtitute the survey taﬁm.

8. Bight months after the conéemplated conditicnal
dismiesal of this action pursuant to Ped. R. Civ. P. 23, the
117
/17
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DI e

defendants have gatigfied the agreementsa set forsh :n Sect:20 -o:
and IV, infra.

9. In order to conduct :the asseasment contemplated :n

thig Settlement Agreément, the survey team shall conduct on-gite
inspections at CIW and CCWF. The survey team may review all
documents relevant to their inspection gubject to the provisions
of the atipulated protective order entered by the Court on
February 23, 1996. Survey team membera may gpeak to any

' defendant staff member and may speak privately to any clasas
member. Survey team members shall be responsive to reasonable
security conmsiderations. Counsel for plaintiffs and defendants
may have ex parte communications with eurvey team members. ‘
| 10. Within thirty days after the inspectionsa
contemplated pursuant to Subsections IIfa and II-3, gupra, Lhe
Asgessor shall prepare a Report to the parties.

11. The Report shall evaluate whether defendants have
reached substantial compliance with the provisgiona of Sections
IIT and IV of this Settlement Agreement. Each numbered
subsection in Sections III and IV of.nhe Settlement Agreement
éhall be evaluated separately, and the evaluation shall be
accompanied with a narrative briefly setting forth the Assessor’s
rationale for the Assessor’s conclusion.

12. In the event that the Report of the Assesscr finds
that the defendanta are not in substantial compliance with each
and every subsection of Section 1II at CIW and CCWF, the Assessor
17/

/17
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| shall conduc' . second evaliuazizn sighs AvAS Af-ar - & _-a-

Report, and shall within zhirty days cthereafrer pregare i ses:n
Report to the parties.

13. In the event that the Report of che Assesscr £.ndg
that the defendancs are not in substantial compliance with each
and every subsection of Section IV at CIW and CCWF, the Asgessor
shall conduct a second evaluation eight months after the firsr
Report, and shall within thirty daya thereafter prepare a second
Report CO the parties.

' 14, In the event that preparation of a gecond Report
is necesspary, the provisions of Subsections II-9 through II-11}
shall also apply to the preparation of that Reporﬁ.

15. If the eight month Report of the Assesaor £inds
that defendants are in substantial compliance with regard to the
undertakings in each and every aubsection in Sections I1II and 1v,
infra. only at CIW or only at CCWF, the Assesacr shall not
conduct a second evaluation or report as to the inatitucion chat

the Report of the Assegsor finds ia in substantial compliance.

16. The Asesessor shall use the following definition of
subatantial compliance in the Report or Reporta: Defendantcas are
in substantial compliance with a particular subsection of Section
III or Saction IV of this Settlement Agreement when Qt the tima
of the evaluation defendants have achieved, and may reasonably be
expected to continue to achieve, satisfaction of each essent:al
undercaking set forth in the specific subsection through
established policy and routine and réliable practice. A finding
of noncompliance shall not be based on isolated,

11/

SETTLEMENT AOREEMENT 6.
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of noncompliance be based on cmissiond ©Of a technicai ==-

unimportant nature.

17. Plaintiffs and defendants shall splic evenly che

fees and expensea of Mr. Keating. Each party ahall pay the fees

and expenses of any expert nominated by that party.
C. P asolution of the Litigation
18, 1If a Report of the Agseagsor finds that defendancs

are in aubstantial compliance with regard to the undertakings in

. each and every subpection in Seccicne III and IV, jinfra, the

defendants shall petition the Court for an unconditional
diamissal of the cage. Plaintiffs shall not oppose the petition.

19. If the eight month Report of the Assesaor finda
that defendants are in aubstantial compliance with regard to tha
undertakings in each_and every subsection in Sections III ahd v,
infra, only at CIW or only at CCWP, defendants shall petiticon the
Court for an unccnditioﬁal dismissal of the case aa to the
institution that the Report of thea Assgessor finds is in
substantial compliance. élaintirfn shall not oppose the
pecition.

20. If the second Report of the Assesscor finds tchat
the defendants are not in substantial compliance with the
undertakings in each and every subdection of Sections III and IV,
the plaintiffs may petition the Court to restore the case =3 :t»
active docket, and reopen the time for discovery and the filing
of dispositive motions. Defendants shall not oppose the fil:ng
11/
vy

SETTLEMENT AGRERMENT 7.




PB8/01/20B6 B88:29 2023934931 NFP OF THE ACLU PAGE @8

1 |of plaintif petition and Che non-sp; 15100 50aL. =s- =a

2 | deemed an admiggion of liability 20 the allegat:iors =¢ -wug

3 || complaint.

4 D, Clasgs Approval and Attormeys’ FPeas
5 | 21, -Neotice of the Settlement Agreement shall be

§ || provided to the plaintiff class and subclass through posting az

7 | CIW and CCWF in the same manner as contemplated pursuant to the

8 || Stipulation dated April 19, 1997, and such other manner as the

9 || parties may agree. The Court will hold thereafter whatever

190 | hearing it deems appropriate regarding approval of the Settlement
ii Agreement.

12 22. The parries have agreed that the defendants will
13 | pay fees and costs of $1,200,000 to the attormeys for the |

14 || plaintiff clase and subclame. The distribution of the fees and
15 || costa amongst the plaintiffs’ attorneys shall be the sole-

16 | regpenaibility of the plaintiffs’ attorneys. This agreement and
17 | payment includes any claimes for fees and costs that plaint:iffs

18 | could make pursuant to 42 U.8.C. § 1988 or any other faderal

19 | statute or rule of procedure for all work done and costs expendad
20 | in the litigacion of the matter to the date of the approval by

21 i the Court o: this Settlement Agreement. The fees and coscs ehall !
22 (| be paid within a reasonable time following the Courd:a entry of

21 | the conditional dismissal,

24 AUBSTANTIVE CLASSE PROVISIONG

25 I1T

26§ A. Recention and Receiving

27 1. CIW and CCWP shall implement policies for ~edical

1
28 | screening at Reception and Receiving that include screening for !

SETTLEMENT AGRERMENT 8.
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i contagious di  ases, ipncluding tuberzule 4 and sexuaily

ctranamicred diseases, review and c¢ontinuation of medicatians. and
timely referrals for inmates in need of physician review.

2. CIW and CCWF shall implement policies rhat
reasonably agsure the privacy of medical information in the
screening process cconsistent with maintaining the security of the
institution;

3. Only Medical Technical Assigtantas (MTAs) or other
medical staff ghall collect health information background formg
rat Reception and Receiving.

B. Health Assessment

4. MTAa shall not make nursing asgessments that
exceed the scope of their license and training or CDC policy:
CDC shall develop a braining program as required pursuant go'
state nureing regqulations which became effective July 1, 1997.

5. As a supplement to the existing sick call gystem
at CCWF and CIW, a lock-box system shall be instituted so that
inmates can request sick call appointments or other medical or
counseling aerﬁiceu contidentialiy in writing. Inmates in
lockdown units may submit such written requests to an MTA during
the MTA's dajly rounds.

6. Written requests placed in the lock-box or given
to the MTA during daily rounds on locked units shall be triaged
for degree of urgency by a_regia:ered nurse (RN), nurse
practitioner, phyesician assistant or physician, within
twenty-four hours of deposit by the inmate. Inmi:es determined

to be in need of treatment or svaluation shall be scheduled on a

timely basis.

SETTUEMENT AQREEMENT 3.
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N 7. Znly healt® fare staii og- T2 T2 a5ty feaa
3 | che lock-box.
3 8. CIW and CCWF shall review the exi9ting rea_.:n -a-e

4 ducating system with the objective of reducing waiting zime far
5 It sick call. CIW and CCWF shall explore other available reascnable
6 | measures Co attempt to assure that inmates are not required to i

7 l wait for sick call for prolonged periods of time under conditiocng

g || thar adversely affect their health,

9 c. Emerqency Care
10 5. CIW and CCWF ghall maintain in good working order

1} || emergency equipment including resuscitation equipment and

12 | heapital gurneys. A specific liat of emergency equipment

13 || required for the Skilled Nursging Facility (SNF) license at CCWP
14 | shall be determined by the CDC, and all such equipment sha}l be
15 | maintained in good working order. At CIW and CCWF equipment

16 [ shall include at least that which is necessary fér infant nasal
17 aﬁction (bulb) and infant oxygen,

18 160. During those hours in which a physician is not

19  onn-eite ar CIW and COWF, the highest priority duty for RNs shall
20 | be emergency care. MIAs shall not make nursing judgments i(n

21 | connection with a poessible emergency beyond the scope of their

22 | license or CDC policy. . '
23 ' 11. RNg at CIW who are responaible for emergenc:ires

24 || during the hours in which a physician ia not on site shall

25 || receive in-house fraining on preacipitous births.

26 12. CIW and CCWF shall review ambulance response times

27 Jto emergency calles to assure that contractual commitments ars met

28 | and with the objactive of maintaining consistency with community

SETTLEMENT AQRADMENT 10.
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gtandards. CF and CCOWF spall weview oo« 2X183I.03 poliIies - -
evaluate whether delays 1n emerzency TIAnSpOrL necegsizared o

custody considerations can be minimized.

D. Skilled Nursing Facilities/Qut-Patient Housing Unit

1). The Skilled Nursing Facility (SNF) at CCWE shalil

comply with licensing requirements essential to patient care.

14. At the Out-Patient Housing Unit (OPHU) at CIW,
medical staff shall respond to call buttoeons; RNs shall make
regqularly scheduled rounds; and a health assessment gshall be
perfofmed before patients are placed in the'individual rooms
within the OPHU.

15. Placement of inmarea in the OPHU shall conform to
the atatewide "OPHU Policy" and be reviewed through the
Utilizavion Review Process. .

16. Medical vehicle attendants shall not perférm=
medical tasks in the OPHU. Medical vehicle attendants may,
however, perform non-medical functions determined by CDC.

17. Placement of an inmate in the SNP or OPHU shall be
a medical judgment.

E. o r -

18. CIW and CCWP shall implement policiea providing
that diagnostic test results are given appropriate review and
follow-up, includiné the documentation of abnormal results
through a progress note and the timely communication of abnormal
results to the patient.

/17
/17
/17
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1 ir¢ Inmaces may regquesc Zest  23ults o SLimin; .m €-a
2 || sick call or by submicting a wricten health care zec.es- .

3 | Inmates shall not be charged a co-pay fee for health services

4 | limited to the report of a tesc result.

5 P. Chronic Diseaseas

& 20. CIW and CCWF shall implement appropriate chrenie 5
7 | disease guidelines, including medically necessary patient

8 || education provisiona. Implementation of the CDC Chronic Care

9 || Program shall constitute gsubgtantial compliance with this
10 subseétion.
11 21. Inmates with serious chronic diseases that do noct

12 | fall within one of the existing chronic care guidelinea shall be
13 | reviewed by the attending physician and/or the Chief Medical

14 | Officer for inclusion in the Chronic Care Program.

15 3. Tubercylosis
16 22. CIW and CCWP shall implement the Califormia

17 || Department of Correcticna Tuberculosis Control Guidelines. In
18 | the event that the California Department of Correctione revises
19 || the 1995 Tuberculoais Control Guidelines, implementation of such
20 | gquidelines shall constitute substantial compliance with cthis

21 *aubaection.

22 23. CIW and CCNP shall each continue to have a public
23 || health RN and an infectious disease physician consultant.

24 H. ftaff

25 | 24. CIW and CCWP shall take reasonable steps to

26 | maintain the full comﬁlement of authorized health care scalf

27| ///

28 [ /17

SETTURMENT AGREEMENT 12.
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' 25. IW and CCWF shall zant:ini 22 ma:nza.n
twenty-four hour, seven-day on-call phyalician coverage, w.:==n
on-call physicians providing on-site coverage asa medically
necessary.

I. Co-Pay and tilization Management

26. Appropriate CDC graff shéli discribute a
memorandum regarding palliative treatment elaborating on the
Administrative Bulletin on Standards of Care dated
March 14, 1995. | _

27. CIW and CCWF shall implement policies providing
that decisions made by the Medical Authorization Review Commictes
shall be documented in the medical record of the patient, and
that the patient shall be informed of the Committee’s decimion.

29. CIW and CCWF shall ensure that the poster entitled
"Important Information About Your Health Care Visit" is post;d in
the Recepticn and Receiving area, the SNP, the OPHU, the
emergency rcoms and all health care clinics.

J. Medical Records

29. CIW and CCWF shall complete the conversion of all
current medical records to the unit health recerd format in
aécordance with the achedule for their conversion by
January 1, 19898.

30. Medical records filing shall take place wich
reasonable promptness and accuracy.

31. CIW and CCWP shall implement policies providing a
means for health care staff to aeek outside medical records
through the use of a standardized form for requesting auch

medical recorda when medically necessary.

SETTLAMENT AOREEMENT 13.
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K; Me zation
32. CIW and CCWF shall implement policies that sravida
for thé continuity of‘prOVisicn of necessary medications,
including over-che-counter and non-formulary medications.
Implehentation of CDC policies for the continuity of necesgsary
medicactions shall constitute substantial compliance with this

gubsection.

L. Medical Equipment and Spacial Needs

33. CIW and CCWF shall implement policies providing
that necesgary medisal supplies are availéble and that necessary
medical equipment ig available and in good working order.

34. CIW and CCWF shall make available medically
necessary physical therapy.

35. Special medical diets shall be provided in the SNF
as reguired by its license. A diet restriction, which is -
prescribed by a medical doctor for specific conditions, shall be
recognized and inmates with such prescriptions shall be permitted
to adjust their food intake accordingly, within the range of food
generally made available by the inatitution daily. This shall
include the opportunity for additional helpings of specific foods
‘such as snacks for inmates who are HIV+, pregnant, or diabecic.

M. Dsntal Care |

3§. CDC staff shall issue an explanatory memorandum
regarding the Dental Standards of Care stating that dental
patients may receive proatheses neceosaryfror chewing when
determined to be medically necessary by the dentist, subject to
review by the Chief Dencist.

/17

SETTLEMENT AGREELINT la.
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training shall addresgs situacions “here preaches i
confidentialicy are likely to occur and how employees can avo:iz
breaching confidentiality. Solely by way of example, such
gituations may include staff handling of medical documentcs,
guperviaing documents and files that inmate clerka see, making
public announcementa about inmactes, and discusaing inmate medical
information in the presence of others.

B. Weekly RIV+ "Need to Know® Liat

' 4. Procedures for the atatutorily required "need to
know" list shall be reviéed to include all infectious digeases
covefed by.the statute.

3. CCWF and CIW shall re-examine distribution of the
weekly "need to know" liat with the goal of reducing the npmber
of individuals to whom the list is diatributed. .

4.  CCWF and CIW shall review where and how recipients
maintain the "need to know"” list in order to ensure that copies
are kept and discarded in a confidential manner consiatent with
the gtatute.

S. CCWF and CIW shall inatruct staff, determined to
‘have a need to know, that the list shall be kept confidential and
that no information 6n the liat shall be shared with any inmate
or unauthoxized person.

C. |Hadical Clearance Foxma
€. The 128C medical chronoe shall not contain specifaic

diagnoses (conforming to the same policy as for 128C mental

Lhealth chrono-)-but shall be completed in terms of medical

restrictions or alerta in language sufficient for claseificarion

SETTLEMENT AORDIMENT - 16.
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and placement —°cisions, bur conforming © medisal
confidentiality <oncernas,
D. HIV Peear Counsalors and Testing
7. Policies shall be established and implemented :zo
ensure that Peer Counselors neither provide HIV test resulcs =5
inmates nor have access to information about inmate test results.
E. Pi{ll Line
8. Policies for "pill lines” shall be established and

enforced to aafegﬁard the confidentiality of medical information;

-apecifically, such policiesa shall provide that medical staff

ghall not volunteer the types of medication being dispensed for
specific inmatesa within earshot of other inmates, and shall also
provide for pill line boundaries where medications are diepeﬁsed
to protect the confidentiality of the process.
F. Daily Movement Jheet
9. CCWF and CIW shall review the use of the Daily

Movement Sheet. Consistent with security limitatiens, the Caily

Movement Sheet shall not include information that would idencify

an inmate’s HIV+ atatus.

G. Medical Screening

10. Medical intexviews shall be conducted in a

confidential manner, subject to security concermns. CCWF and CIW
ahall review the process of madical screening at Reception and
Receiving at CCWF and CIW, at nurse’s sick call at CIW, and ac
doctors’ interviews at CCWP to ensure the above policy regqarding
medical interviews is implemented.

R. HMadical Piles and Records

' 11. CCWP and CIW shall take steps to enforce policies

SETTLAMENT ACRERDRNT 17.
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and procedur for keeping medicai fil2  Aad informa-.-
confidential and specifically those polic.es and prazes.ras --a-
preclude inmaces and other unauthorized pergons fram hav.ng

access Lo thegse racords. :
i. KIV Coungelor j

12. CCWF shall inform inmates chat they may see an HEVi'
Counselor at the cffice of the HIV Counselor or at another ‘
location which takes into account the privacy concerns of the
inmates as well as the gecurity concerns of CCWF,

13. CCWF shall inform inmates that, among other means,
inmatea can request a counsgeling gsession with an HIV Counselor at
either location through the sick call procedures described in
Subsection III.B.

J. Inpmate Jobs '

14. CCWF and CIW shall review the clerical and “other
jobs performed by inmates, and, based on that review, shall take
reasonable gteps to ensure that inmates do not have access o
documenta containing medical information about an inmate’s
medical condition or treatment.

s |
/17
/17
/7
/17

/77
17/
/17
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e 1 . & .o
2 15. NIV iamaces at COWF may requesc housing in |
1 | facilicies othar than facnity sge pursuant ta CPC policies and |
¢ | procedurcs.

S

3 | DATED: Auguat_ | , 1997

L ie

. ' Depucy. ttorne;r General
Attoxnieays for Defendants
9
19 .
11 ) @m@am
- DATED: August 1_\_ 1997 Qﬂ.4 . -
12 ELIZABNIH ALEXANDER
Naticoal Prison Prujact
13 Atcornays for Plaintiff Clase
14 H |
1§ ‘ '
i llel) -
16 | DATED: Augusc, . 1397 :
17 McCutchen, Doyle, Brown & Enezoen
Attornays for Plainciff Sub-Claas
148
19
30
41
a2
23
24
s
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27
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