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Why we need a Criminal Cases Review

Commission

Bibi Sangha FLINDERS UNIVERSITY and Bob Moles NETWORKED KNOWLEDGE

The background

in November 2010 a Bill to establish a Criminal
Cases Review Commission (CCRC) was introduced into
the South Australian Parliament. The Bill was timed 1o
coincide with the publication of the book Forensic
Investigations and Miscarriages of Justice — The Rheto-
ric Meets the Reality by Sangha, Roach and Moles,'
which explained in some detail the workings of the
CCRC based in Bitminghai, dealing with cases from
England, Wales and Northern Ireland.”

Since 1997, 72 marder convictions, 37 rape convic-
tions and 320 convictions of all types have been over-
turned there® Tt is important to bear in mind that afl
these cases had previously been the sabject of an appeal
which fatled. Indeed, normally, the CCRC will only look
at cases where a previous appeal has been unsuccessful,

1t is an independent non-departmental statotory body
which was initially established with eleven Commission-
ers and a stlf of around 100. The former investigative
journatist, David Jessel, who bad produced a namber of
television programs which led {o convictions being
overturned, was appointed as one of the first Comunis-
sioners. When the Commission refers a case to the Counrt
of Criminal Appeal, it is obliged o hear the appeal. The
CCRC produces written reasons Toc ils decistons. It a
person feels that a failure to refer their case is uniair,
they can bring an application for judicial review of the
decision.* Onee a case is referred, the appeal is then in
the hands of the appellant’s lawyers.

Some of the cases which have been overturned
fotlowing CCRC referrals are far more marginal than the
cases which we have reseamrched in Australia’ Yet,
despile the record, there are some in the UK who take
the view that the CCRC is teo timid in its inquirics and
referrals, Michacl Naughton, Director of the Innocence
Project (UK) has been a vocal eritic and claims that fack
of interest in the issue of “factual innocence” is a
probiem.® David Jessel has stated that this claim is
“nonsense’ and that it s the output of a “naive academic
coltage industry and a twee semantic debate”,” What
cannot be doubted is the fact that in the UK, the issue of
miscarriages of justice is hotly debated, and stirs up
passions which manifest in streef marches and protests.®
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By comtrast, Australia has no CCRC, and very little
public discussion of these issues. Once an appeal has
been heard, there is thercafter no fegal right to any
further review of the case, even where compelling
evidence of innocence emerges.” We say that this
positton is based upon a misapplication of legal prin-
ciples and is contrary to the provisions of the United
Nations International Covenant on Civil and Political
Rights (ICCPR).?®

A parliamentary inguiry is 1o consider the South
Australian CCRC Bill. The Terms of Reference stale that
it will consider alternalives to the current pelition
procedure; whether there should be a move o establish
a national CCRC; and any other related matier. So what
sort of cases do we have which demonstiate the need for
a CCRC?

The South Australian cases

In Sowth Australiz there are approximately a dozen
cases which we have rescarched, each of which comes
within the criteria laid down by the High Court as
constituting a miscarriage of justice. It is important 0
hear in mind that the appeal court is not seeking fo
determine guilt or innocence, but merely whether a
substantial or significant error has occurred at trial. I #t
has and there is a possibiliry that the jury would have
heen influcnced by it, then the conviction muust be set
aside."!

In the carly 1970s, Mr Van Beelen was convicled of
the murder of @ young girl on a beach near Adelaide."
Timing of death in this case was crucial, because Van
Beelen had only been at the beach for 30 minutes around
4pm. On the basis of an examination of the stomach
contents of the dead girl, the pathologist said it was
“virtnally certain” that the young gl was dead by
4.30pm. Some articles were published soown afler which
demonstrated that such claims were nol scientifically
based. In Fact, in another case a few years later the same
pathologist was asked:

Counsel: And would you agree that estimates of time of

death on the basis of stomach contents are very unreliable.

Pathologist: 1 do agree with that.

Tt is clear that one could not be “virtually certzin” on
the basis of a method which is “very umreliable”.
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Stephen Truscotl’s conviction in Ontario in 1959 had
heen based upon similar evidence,™” It was overturned in
August 2007 because the court accepted that such
evidence was not reliable. Truscott was awarded $6.5
million in compensation.

I 1979, David Szach had been convicted of the
murder of eriminal lawyer Derrance Stevenson.'™ After
being shot, Stevenson’s body was placed in a freezer
where it was found the following day. The pathologist
calculaled a time of death which coincided with witness
statements which placed Szach af the scene around that
time. At the trial, the prosccutor said, “... the objective
and scicntific evidence means that he was dead by 6.40,
and the accused was there” Professor Bernard Kot el a
world-leading authority on the issue of tiniing death
based upon post mortem cooling,'™ said of the calcula-
tions in this case, “... all I can say is that in my opinion
his reliance upon very specualative and tenuous calcula-
tions is ill founded and that the degree of accuracy he
offers cannot be substantiated.”' He said in relation to
another aspect of the calculations, “this (o ne appears o
be a figure snatched from the air without any scientific
validation.”

In the case of Gerald Warren, a yonng aboriginal boy
found dead on a dirt track just outside Port Augusta, the
pathologist had initially stated that he died after having
fallen from a moving vehicle whilst intoxicated.'” Sub-
sequently two men were convicted of his murder on the
basis that they had beaten hirs with a metal rod, and
driven their vehicle backwards and forwards over his
body. During the trial, when questioned about whether
Warren had fallen from the vehicle or had the vehicle
driven over him, the pathologist stated, “the forces
involved in either scenario are very simifar.” The patholo-
gist also siated thal certain injurics may have been
caused by being beaten with a metal rod with a thread on
the end (as it appeared at trial) or perhaps by the
corduroy fabric of his trousers coming into contact with
his hand and face (as was initially suggested). It was his
view that either scenario would leave similar injurics,

Mrs Bmily Perry had been convicted of the attempted
murder of her hushand by poisoning him with arsenic.'®
In overturiing the conviction in the High Court, Mumphy
J said that the prosceution’s evidence fell far short of the
proper standard. He said that the investigation and
interpretation of data should be presented to the court by
people who are substantially and not merely aominally
experts. He wenf on (o say that some of the evidence in
the case “revealed an appalling departure from aceepl-
able standards of {orensic science...” adding, “the evi-
dence was not fit to be taken into consideration”.

The casc of Derek Bromley involved a person who
had been found dead in the river Torrens in Adelaide.'”
It was accepted that his body had been immersed in

water for five days. At trial, the pathologist gave
cvidence concerning a number of injuries to the body
which he variously described as resulting from blows,
kicks, fists, contact with rough ground and possible
karate chops. The injuries were said to have oceurred
shortly before death which was said to have been caused
by drowning, after the victim had been beaten and
thrown in the water. Professor Plucekhahn, an expert
lorensic pathologist, with special expertise of drowning
cases stated, after having reviewed the cvidence in this
case, “li]t is my firm opinion that there is no scientific
basis in the post mortem {indings for an uneguivocal
diagnosis of death from drowning,”” In addition, it is
clear that where & body has been immersed in water for
two days or more, il is not possible to distinguish
between post mortem and ante morlem injuries and to
identify particular causes of injuries.

We have previously discussed the details relating to
the case of Henry Keogh and the Bahy Deaths cases
which are also important in this context.?’

The procedural confusions

The problem with gelting any review of such cases is
that the Attorney-General’s departinent (at least i South
Australia and Now South Wales) does not appear to
apply the principles Taid down by the High Court for the
setting aside of such convictions.

I the Bromley case, it was said that it would not be
relerred back {o the court because, “ftlhe Attorney-
General's advice is that none of the arguments made in
the petition casts any doubt upon the veracity of the
verdict.”™ Yet none of the High Court cases setting out
the basis upon which an appeal might be allowed
reguires the couwrt of appeal to be satisfied that the
verdict is “true”. n fact, therc are many cases where the
High Court disavows any notion of usurping the fune-
tion of the jury.”™ As we saw carlier, the key issuc iy
whether the evidence “containg discrepancies, displays
inadequacies, is tainted or otherwise Iacks probative
force.™ We might also ask how an Attorney-General
could be satisfied that the verdict of the jury was true, il
the evidence upon which it was based was unreliable?

Similar problems have occurred in New South Wales
tn relation (o the “sleeping judge” cases. In the case of R
v Duncan and Perre® the Allomey-General of NSW
stated in his leller rejecting the pelition, that “H was
generally accepted that Judge Dodd bad been asleep
during portions of the trial.”*® However, he went on (o
say that the consequences of that sleeping were not
established so as to give rise 10 a doubt about the guilt of
Duncan and Perre. Curiously, the Atorney-General
continued to add that the trial transcript in this case made
no reference (o the judge being asleep or inattentive.
That observation might have been useful to support an
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outright denial of the judge being asleep, which was not
the case here. To accept that the judge was asleep my
times (as the Altorney-General did) and then to add that
there were no references to that in the transciipt merely
goes 1o show that evidence extrinsic to the transcript is
necessary 1o establish a more complete understanding of
the situation.

However, edrinsic evidence in relation to adverse
consequences of a judge being aslecp may well be
unobtainable. As the Chief Justice of the High Court
pointed out in Cesan v The R (Cesan),” (another Judge
Dodd case) allidavits in support of the applicants stated
that the solicitor at trial said something to the effect,
“[Hook mate it doesn’t really matter, it happens with this
judge.™ Counsel was reported to have said there was
nothing they could do about it™ and the judge’s associ-
ale was said o have “shrugged her shoulders” > Then,
in a comment which could have done little to increase
confidence in the NSW judiciary, the solicitor was said
to have added, “that 85% of all the judges that ber son
could have had would have been much worse.™! Plainly,
it is ot a good sitwation where it is sugpested that a
Judge who is awake would be a worse proposition than
one who is asleep.

1t is correct to note that the majority in Cesan did take
a consequentialist approach 1o the issue of sleeping
Judges. However, the Chiel Justice stated that the fact
that the judge was asleep was suflicient in itseff 1o set the
conviclion aside. We take the view that the Chief Tustice
Wil§ cotrect.

He had much (o say about maintaining public confi-
dence in the judicial process and that the appearance of
sleeping judges in serious criminal (rials would not be
consistent with that.”> We would also add that there are
important instrumental reasons why the effects-based
approach is inimical to justice. If applicants have 1o
provide evidence to prove that adverse consequences
arose from the judge being asleep at the trial, how are
they to do that?

Plainly, the most serious adverse consequences arise
from the effect which the appearance of a sleeping judge
would have wpon the jury. However, in all Australian
Jjurisdictions, it would be a criminal offence to discuss or
solicit information from any jury member about their
deliberations. It is also an offence to publish ay
information arising from such deliberations. As the
Chief Justice noted in Cesan, the duty ol counsel at trial
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would be to make some objection during the proceed-
ings where the judge was asleep. However, he also
pointed out that one cannot infer that a failure to do that
meant either that the juge was not asleep, or that any
such incidents which occurred were insignificant. He
said that the most tikely explanation was that in fact the
lawyers at the frial ook the defeatist view that they
might as well press on because there was nothing that
they could do about it.™

The case of The Application of Robert Minniti®*
(another Fudge Dodd case) involved an application to a
single judge for a referral to the Court of Appeal under
the NSW procedure.™ There the Judge determined, after
a detailed examination of the transcripr, that no adverse
effects arose in that case. However, that assessment was
also problematic becavse, as the judge stated, she was
dealing with the application in an administrative capac-
ity rather than a judicial capacity.

As mentioned previously, there may be constitutional
problems where administrative procedures block access
to effective court processes.”’ In addition, the ICCPR
states  that challenges o lawful detention should he
heard by a court.™ A Judge or an attorney-general acting
administratively may therefore not he appropriate. In a
number of these cases, the procedures undertaken sug-
gest that they are being completed as if they were a final
determination of an appeal rather than as a preliminary
threshold test 1o establish if there is an arguable case.

There are clearly many confusions which underpin
both the procedural and substantive issues refating (o
post-conviction reviews in Australia. The development
of a CCRC which s independent of the executive and
the judiciary, which operates in accordance with clearly
defined procedures and principles, decisions of which
are judicially reviewable, and which has a right of access
to publicly held materials (including police and prosecu-
tions) would do much to boost public contidence in the
attinment of jestice in Australia, and the development
of confidence in our fegal institutions.”®

NB: On 25 October 2011 the Australian Human
Rights Commission informed the authors of this
artiele that they would be making a submission to the
South Australian Parliamentary Committee on the
CCRC Bill. They felt that this would be the hest
means by which to address the human rights issues
which we have raised in the earlier articles and with
them.
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