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The recent work of Sangha, Roach and Moles has

pointed to a wide range of deficiencies in the conduct of

criminal trials. Justice Cromwell of the Canadian Supreme

Court has summarised it thus:

In their study of miscarriages of justice in Britain, Canada
and Australia, Professors Sangha, Roach and Moles iden-
tify recurring problems common to the experience of those
jurisdictions. These include the use of preliminary tests as
conclusive evidence, the failure to identify or disclose
procedural errors in the use of scientific methods or tests,
misinterpretation or misunderstanding of the significance of
findings and experts going beyond their area of expertise or
not explaining their findings or controversies and uncer-
tainties in the science in a clear, impartial manner. They
also note that experts have sometimes misunderstood their
obligation of impartiality, have failed to apply the basic
research methods of science and that judges and lawyers
have failed to be sufficiently sceptical of both the science
and the witnesses purporting to rely on it.2

At the heart of these difficulties is the central signifi-

cance of the issue of non-disclosure.3

The duty of disclosure
Australian law states that every citizen is entitled to

the presumption of innocence, until convicted of a

serious crime following the verdict of a jury (sometimes

a judge) after a fair trial held according to law. If the trial

ceases to be fair, the verdict of guilty, and the criminal

conviction that follows, is intrinsically flawed and must

be set aside, allowing for a possible retrial of the matter.4

In order for there to be a fair trial the prosecution is

obliged to disclose to the defence all material that is

available to it which is relevant or possibly relevant to

any issue in the case.5 The duty of disclosure includes

the obligation to make enquiry to ascertain whether

discoverable matter exists and to ensure its preserva-

tion.6

This obviously includes material which goes to the

credit of prosecution witnesses. It may include for

example, a previous inconsistent statement, or any other

matter which is adverse to the character of a prosecution

witness.7

R v Cooley (Cooley) is important in this context. It

involved an adverse finding by a medical board in

relation to a prosecution witness. Subsequently, that

information was not used at trial. After the trial the

medical board finding was overturned. By the time of

Cooley’s appeal, the integrity of the witness had been

restored.

When the appeal court looked back to the state of

knowledge at the time of the trial, it was clear that the

findings of the medical board could not constitute either

“new” or “fresh” evidence as is usually required for a

successful appeal:

That material was in existence and available to Cooley by
reasonable diligence; indeed the proposition that it was in
the public domain is not challenged the question is always
whether or not what occurred has resulted in a miscarriage
of justice … .8

As the court said, even an innocent failure to disclose

relevant material may nonetheless constitute a miscar-

riage of justice.9

If, after conviction, the Crown discloses that it had in

its possession or available to it documentary material

which had been requested, but which had been inno-

cently denied by the Crown, that is a situation which

could lead to a miscarriage of justice.10

In Cooley it was said:

… if material was available to the Crown, on the basis that
it was known to the police, for example, the accused was
entitled to it, whether or not its existence was known to
prosecuting counsel: R v Ward (1993) 93 Cr App R 1. I
accept these submissions.11

In such a case, it is not necessary for the appellate

court to determine whether there was any fault on the

part of the prosecutor. Indeed, in Mallard v R (Mallard),

the court said that once it was known that certain

evidence had been in the possession of investigating

police before, and during the trial, and had not then been

disclosed to the appellant, it did not matter whether any

of it had actually been in the possession of the Director

of Public Prosecutions.12

The issue in Grey v R (Grey) was that a Crown

witness had in a previous case been provided by the

police with a reference (a “letter of comfort”) although
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they knew that he had been engaged in earlier question-

able activities.13 The witness was presented by the

Crown in that case as a reliable witness. The High Court

said that “this was a disingenuous basis upon which to

present [the witness]”. Because of this conduct, the

accused had been prevented from opening up “a fertile

ground of cross-examination”.14 As a result, there had

been a miscarriage of justice and the conviction was

quashed. It was not the sort of miscarriage to which the

fresh evidence rule applied. As the court said, it may be

“one thing to say that the defence knew or could have

found out about various aspects of the unsavoury behaviour

on the part of [the witness], but it was an altogether

different thing to say that it knew of the special

relationship between [that witness] and the police”.15

The central question is whether in the absence of

material evidence the accused received a fair trial,

understood as a trial resulting in a verdict “worthy of

confidence”; the fruits of the investigation are the

“property of the public to be used to ensure that justice

is done”.16 The fundamental issue is whether the excul-

patory evidence which was not presented to the jury led

to a conclusion that the trial cannot enjoy public

confidence.17 In Antoun v R Kirby J said:

At stake is something greater even than the interests of the
parties to the case. At stake is the integrity of our system of
law and justice.18

He went on to say that it might always be possible to

say that a prosecution witness was willing to divulge the

information, but was simply not asked. However, the

defence lawyer should not be put in the position of

having to try and find out in front of the jury if such

material exists. As Kirby J said, if the defence is

unaware of what evidence is available, it should not be

required to “fossick for information” of this kind and to

which it was entitled.19

In Grey, Kirby J stated that to treat that type of

disclosure issue as one amenable to the rules governing

fresh or new evidence following a criminal trial is

effectively to convert the prosecutor’s duty to disclose

into an accused’s obligation to find out.20 An essential

question is whether, if the jury had known about the

additional material, it would have cast doubt on the

essential features of the prosecution case. Or, to put that

another way, was the body of evidence which was not

presented to the jury potentially significant?21

The point of appellate review is not to discover

whether there was misconduct by the prosecution. It is to

determine whether the non-disclosed material was rel-

evant to the credibility and reliability of the prosecution

witnesses or the prosecution case.

In Mallard, the specific issue was non-disclosure to

the defence. However, the High Court has made it clear

that the fundamental question is whether there has been

non-disclosure “to the jury”. For example, there may

have been in existence facts or evidence which were

either ignored or overlooked by the defence. In this

respect, it is important to bear in mind that where a

miscarriage of justice is said to arise from a failure of

process, it is the process that is judged, not the perfor-

mance of the participants in the process. Where the

conduct of counsel is said to give rise to a miscarriage of

justice, it is what was done or omitted that is of

significance, rather than why that occurred.22

In Mallard, Kirby J cited Berger v United States23 in

stating that the role of the prosecutor is:

the representative not of an ordinary party to a controversy,
but of a sovereignty whose obligation to govern impartially
is as compelling as its obligation to govern at all; and
whose interest, therefore, in a criminal prosecution is not
that it shall win a case, but that justice shall be done.24

Grey referred to two types of defect in a trial. One

was where there had been a significant denial of proce-

dural fairness. The other was where there had been a

sufficiently serious breach of the presuppositions of the

trial. This was a reference to a trial which had miscarried

to such an extent as hardly to be a trial at all, or where

an irregularity has occurred which is such a departure

from the essential requirements of the law that it goes to

the root of the proceedings. It is then no part of the

function of a court of criminal appeal to hold that the

accused is “so obviously guilty that the requirement of a

fair trial according to law can be dispensed with”.25

The proviso not applicable

The proviso is the statutory provision which allows

the appellate court to disregard minor errors at trial. As

Kirby J pointed out, “the proviso has no application to

such a case”:

It is not the purpose of the proviso to substitute for trial by
jury, in effect, trial ‘with the Court of Criminal Appeal as
the tribunal of fact’.26

He went on in Grey to say that a conclusion of “not

guilty” does not have to be a conclusion that a jury

would necessarily have reached; perhaps it does not

represent the most probable verdict of a reasonable jury;

it just needs to be a definite possibility. He said that Grey

was deprived of such a conclusion because he did not

have access to information that, forensically, would have

strengthened his attack on the credit of the prosecution

witnesses:

The prosecution should gain no such advantage from its
conceded default in [failing to disclose] this important
information to the defence.27

The non-presentation of evidence which has signifi-

cant forensic value is sufficient to exclude the applica-

tion of the proviso. The Court of Criminal Appeal is
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obliged to consider the cumulative effect of non dis-

closed relevant evidence that was in the hands of the

police (or forensic experts) and thus available to the

prosecution.

However, the proviso, where it applies, does bring

with it a shift in the onus of proof. Once a miscarriage of

justice is demonstrated, it is the prosecution that bears

the burden of persuasion that the accused had not lost “a

chance which was fairly open to him of being acquitted”

or “a real chance of acquittal”.28

The challenge of Henry Keogh’s case
In terms of non-disclosures, Henry Keogh’s convic-

tion for murder will soon become one of Australia’s

leading cases on the topic.29 It involved a greater range

of non-disclosure issues than any of the other cases we

have reviewed in Australia, Britain or Canada. It also

represents the most fundamental challenge to the way in

which the Australian legal system, deals (or fails to deal)

with the challenges thrown up by potential miscarriages

of justice.

Normally in an appeal there will be various claims

and counter-claims about the evidence given at trial and

what subsequently becomes known about that evidence.

The competing claims will then have to be settled by the

appeal court. The interesting aspect of the Keogh case is

that key contentions about the unsatisfactory nature of

the evidence at trial have already been resolved by

sworn evidence in other proceedings. Various com-

plaints were brought before the Medical Board and the

Medical Tribunal in South Australia, and it was there

that the various medical witnesses who had given

evidence at trial provided new insights into the state of

their knowledge, then and since.30

The Keogh case involved an alleged homicidal drown-

ing in a domestic bath. At trial the chief pathologist said

that someone (presumably Keogh) approached the woman

(Keogh’s fiancée) whilst she was in the bath and

suddenly grabbed her left leg with his right hand, pulling

the legs up, and pushing her head under the water with

the left hand. The pathologist said that he could infer this

to be the case because he had seen marks on the left leg

of the deceased which he thought to be grip-marks.

When he was asked about this later at the Medical Board

proceedings he said that it had always been his opinion

that the marks to the leg had been caused by a left

hand.31 This might well have affected the jury’s assess-

ment of the situation at trial, because they had been told

that the left hand was holding the head under the water.

It was important to the scenario put forward by the

pathologist to show that the deceased had been con-

scious when her head entered the water, so as to rule out

a slip-and-fall scenario leading to unconsciousness and

accidental drowning. At trial, the pathologist stated that

he could infer this to be the case because he had seen no

damage to the outer surface of the brain at autopsy.

Later, at the Medical Tribunal, he said that he then

accepted that the principle he had relied upon at trial had

not been a valid one.32

Similarly with the principle essential to the diagnosis

of drowning. Variously referred to as the “aortic stain-

ing” or “differential staining” principle. At trial it was

said to be a “classical” sign of drowning. Later, in the

Medical Board, it was acknowledged by the pathologist

that he was not aware of any support for the principle in

the scientific literature in the context of the diagnosis of

drowning:

Mr Borick: You’ve heard me put to Dr James the list of
textbooks written over the last three decades and you’ve
heard me say to Dr James that there is absolutely no
reference in any of the texts to staining of the aorta being
— whether associated with the pulmonary artery or not —
associated with diagnosis of drowning?
Dr Manock: That’s quite correct.
Mr Borick: You were aware of that when you decided to
come to your diagnosis?
Dr Manock: Yes.
Mr Borick: That, in other words, the rest of the world
thought differently to you?
Dr Manock: No, the rest of the world hadn’t caught up.33

In addition, both the chief and the deputy pathologist

admitted at the Medical Board that they had not dis-

closed the potentially exculpatory result of a forensic

test. One said that it “didn’t come up in conversation”

with the prosecutor. The other said that he did not think

the test result was relevant.34

A further significant non-disclosure was of the Cooley

type. Prior to the Keogh trial the Coroner of South

Australia had conducted an inquiry into three baby

deaths. The autopsies had been completed by the chief

pathologist who was to give evidence in the Keogh trial.

At the conclusion of the baby deaths inquiry the Coroner

made some fundamental criticisms of the work done by

the pathologist. The Coroner said the pathologist must

have seen things which could not have been seen (such

as signs of bronchopneumonia) because it was subse-

quently found not to exist. The Coroner said that the

autopsies had achieved the opposite of their intended

purpose — they had closed off inquiries rather than

opening them up. He even said that the answers given to

some questions at the inquiry, by the pathologist, were

“spurious”.35

However, the Coroner then did a most remarkable

thing. He decided that because the trial of Henry Keogh

was under way, he would withhold his findings, until the

matters in the Keogh trial had been resolved. He

subsequently published his findings two days after

Keogh had been found guilty.36 As we mentioned earlier,

Kirby J stated that the fruits of an investigation are the
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“property of the public to be used to ensure that justice

is done”.37 Clearly that view was not taken in this case.

The principles discussed earlier make it clear that

each one of the non-disclosures we have mentioned in

Keogh’s case justifies the quashing of the conviction. In

combination, they present an overwhelming case for his

conviction to be set aside.

No remedies
However, the real challenge presented by the Keogh

case is how to implement the rights which have been

declared by the High Court.

Keogh’s lawyers attempted to re-open the appeal, but

found that the Court of Appeal is not entitled to re-open

an appeal after an unsuccessful appeal.38 They attempted

to bring the matter to the High Court, but found that the

High Court cannot accept fresh evidence in such a

case.39 They have petitioned the Governor and Attorney-

General under the relevant statutory provision (common

to all Australian states) but find that it provides no legal

rights to the applicant either to have his case referred

back to the Court of Appeal, or even to a fair hearing of

his application.40

In summary, in Australia, once a person has been

convicted and has had an unsuccessful appeal, there is

thereafter no legal right to any further consideration of

his case, no matter how compelling the evidence which

emerges that he is in fact wrongfully convicted. It is said

that decisions by an Attorney-General, without reasons

on such matters are not subject to judicial review.41

It is arguable that this situation is in breach of the UN

Covenant on Civil and Political Rights to which Austra-

lia is a signatory. The various provisions state that a

person has a right to a fair trial, to challenge the legality

of their imprisonment by a process which is timely and

effective and which enables them to have their challenge

heard in court proceedings. The only court proceedings

in relation to substantive matters in the Keogh case took

place before much of the non-disclosed material was

revealed.

A situation such as this could not have occurred in

Britain where they have the Criminal Cases Review

Commission which led to the overturning of more than

300 convictions in its first 10 years. Decisions of the

CCRC are supported by written reasons and are judi-

cially reviewable. In addition, appeals are available to

the European Court of Human Rights.

This situation could not occur in Canada, where

decisions by the Federal Attorney-General on such a

petition are supported by written reasons and are judi-

cially reviewable. Canada also has a Charter of Rights.42

Keogh can demonstrate by sworn evidence (given

subsequent to his trial and other court proceedings

relating to his conviction) by key witnesses at his trial,

that the evidence upon which he was convicted was in

important respects either incorrect or unreliable. They

involve issues which, as we have seen, are not amenable

to the proviso. Yet, despite ten years of proceedings in

various courts and tribunals he is told that he has no

legal right to be heard. So, although the non-disclosure

principles enunciated in the earlier part of this paper are

comparable to those of Britain and Canada, the proce-

dural shortcomings within Australia mean that they are

of little effect.

In effect, we have rights but no remedies.

Dr Bob Moles,

Co-developer and legal researcher,

Networked Knowledge,

Email:bobmoles@iprimus.com.au.
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