Should the Inter-American Development

Bank Fund Honduras to Implement
Controversial Special Economic Zones?

The Honduran government pro-
motes itself as a strong friend to
corporations. Yet it has been no
friend to Honduran communities.
Closing space for civil society en-
gagement and repression of peaceful
protests have left citizens vulner-
able and fearful of their own gov-
ernment. Extrajudicial killings are
commonplace; impunity reigns. In
early 2017, Global Witness named
Honduras the “deadliest place in
the world for environmental activ-
ists.”! At the same time, corruption,
which the Carnegie Endowment for
International Peace described as the
“standard operating procedure” in
the country, is widespread.?

Many in the international commu-
nity are raising alarm bells, recog-
nizing the urgent need to address
these and other deeply entrenched
and structural problems in Hondu-
ras, such as poverty, exclusion, and
discrimination. International bod-
ies have urged the creation of more
transparent and accountable public
institutions, protections for vulner-
able communities, and support for
the safe and active participation of
Honduran citizens in policy-mak-
ing.?

In striking contrast, the Inter-Amer-
ican Development Bank (IDB) is
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currently considering a $20 million
loan to the Honduran government
to support the implementation of a
controversial law that grants unprec-
edented powers to private entities,
rolls back democratic governance,
decreases transparency, and could
undermine Hondurans’ most fun-
damental constitutional rights.

“Honduras is ready for you.”
-Honduran president Juan
Orlando Hernandez to
international businessmen at
gathering in Dallas, Texas

The law (Decree No. 120-2013)
creates special Employment and
Economic Development Zones, or
ZEDEs by the Spanish acronym.
The rules that apply in these zones
conflict with existing Honduran
laws and Honduran obligations un-
der international law. IDB support
for the law’s implementation would
also irrefutably contradict the Bank’s
own principles and policies.

ZEDEs: Legalizing
Secretive Corporate
Rule

The ZEDE law, passed in 2013, is

the first successful effort to create
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special economic zones in Hondu-
ras — but it wasn’t the first. After
the 2009 coup, and the swift elec-
tion that was widely considered
illegitimate, the new government
of Porfirio Lobo passed the Special
Development Regional Law (RED)
in 2012. 'The law ignited a ground-
swell of civil society opposition, and
it was soon ruled unconstitution-
al by the Constitutional Chamber.
Yet rather than make substantial
changes to the law, the Honduran
Congress, in an act critics called a
“technical coup,” simply dismissed
the four judges who voted against
the law and replaced them with
judges amenable to approving these
special zones. The following year,
Congress passed the ZEDE law.*
As before, a broad cross section of
communities, organizations, and
lawyers joined together to challenge
the constitutionality of the law.
But this time, the new, pro-ZEDE
judges in the Constitutional Cham-
ber rejected the legal challenge.

While free trade zones exist else-
where in Latin America, the
ZEDE law envisions a more radical
model, one that gives broad powers
to a small group of unelected offi-
cials who run the zones with little
public oversight or mechanisms for
accountability.
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By law, ZEDEs are overseen by a
group of individuals appointed by
the President and ratified by Con-
gress, who make up the Committee
for the Adoption of Best Practices
(CABP). The CABP has authority
to approve the establishment of a
ZEDE and is responsible for its
permanent governance. The CABP,
akin perhaps to a company’s Board
of Directors, in turn appoints and
oversees a Technical Secretary — the
‘CEO’ of a ZEDE — who is respon-
sible for “executing the measures
and policies the CABP mandates, as
well as the provision of all services
within the ZEDE.”

While ZEDEs have been referred to
as “model cities” or “employment
zones” in Honduras, the terminolo-
gy can be misleading. A ZEDE has
no size specifications; it could be a
single African palm project in rural
Honduras, an urban factory or call
center, an industrial zone, or a large-
scale tourism zone stretching across
multiple existing municipalities.

What does make a ZEDE like a
“city” — or almost like a miniature
nation-state — is that it is financially
and administratively autonomous.
The Technical Secretary controls not
only the business operations of the
project, but also supplants the role
of the State as a governing body. The
Technical Secretary has the legal au-
thority to create and implement lo-
cal ordinances, control budgets and
taxation, and set the rates they will
charge for services provided, which
include public security and public
education.

ZEDEs have a level of judicial au-
tonomy that sets them apart from
most of the world’s Special Econom-
ic Zones. A ZEDE uses an indepen-
dent court system that operates out-
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side the jurisdiction of the country’s
Supreme Court, operates under a
common law system rather than the

The ZEDE law envisions
a more radical model, one
that gives broad powers to
a small group of unelected

officials who run the
Zones with little public
oversight or mechanisms
for accountability.

civil law system used in Honduras,
and the CABP can opt to appoint
foreign judges. While Honduran
criminal law may still apply within
a ZEDE, the law suggests leeway
there as well. Article 41.3 states that
the Criminal Code, including laws
related to drug trafhicking, human
trafficking, genocide, and terrorism,
will be applied “while [the zones] do
not yet have their own [laws] that
they consider to be most eflicient to
meet their objectives.”®

When first created, the 21-mem-
ber Committee on Best Practices
was made up of a group of national
and international businessmen and
pro-business intellectuals, including
a number of Americans — Grover
Norquist, for example, and other
conservative figures linked to Ron-
ald Reagan and the Cato Institute.
By mid 2017, however, member-
ship had dropped to just twelve. Of
those, only five people participate on
the standing committee that exerts
decision-making power — decisions
that are made in secret meetings in
Miami.” Additionally, the ZEDE
law allows the CABP to fill its own
vacancies without congressional rat-
ification, making the CABP a po-
tentially self-selecting body.
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To date, no ZEDE has been creat-
ed, but proposal abound. Honduran
officials recently reported that com-
panies from the U.S., China, South
Korea, Taiwan, and Europe have al-
ready purchased land for ZEDEs.®
The government has promoted the
development of a “megaport” in
Amapala, off the Pacific coast of
Honduras, and is considering the
creation an energy district in Olan-
cho, a project to harvest wood for
fuel through a public-private part-
nership with Canadian investors. As
the Economist noted, the initial proj-
ect proposal for Olancho is small but
“could eventually expand to an area
covering 8% of Honduras™ territo-
ry and including 380,000 people.”
The government has also proposed
a ZEDE at the port of Trujillo that
would require the resettlement of
3,500 people from the indigenous
Garifuna community of Puerto
Castilla. In fact, proposals exist for
port expansion and beach resorts all
along the north coast of Honduras
that could impact 24 Garifuna com-
munities.'’

Notably, ZEDEs can be imposed
without prior consultation, particu-
larly in areas identified to have low
population density, and seven de-
partments have already been given
the green light for ZEDE develop-

ment.

The law goes so far as to stipulate
that “no precautionary measures
should be implemented that impede
or halt” the process of land expro-
priation, which can be carried out
after approval by the CABP. While
the law requires compliance with
International Labor Organization
Convention 169 on free, prior and
informed consent of indigenous
communities (FPIC), Garifuna
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communities at risk of forced dis-
placement recently denounced the
absence of any FPIC process in re-
lation to the Trujillo project. In fact,
indigenous communities and hu-
man rights groups have denounced
a systematic failure by Honduras to
ensure FPIC in the context of devel-
opment projects more generally.'!

Information about ZEDEs has been
hard to come by, apparently by de-
sign. The Honduran government has
spurned formal attempts by citizens
to gain access, through the country’s
Access to Information Law, to in-
formation about personnel changes
within the CABP and about ZEDE
development plans. Published in-
formation about specific ZEDEs is
also sparse. Moreover, while by law
a ZEDE must disclose its internal
norms, there has been no transpar-
ency as to the procedures a ZEDE
will use to design and implement
policies, what standards will be ap-
plied, what environmental protec-
tions will exist, how basic social ser-
vices will be provided and financed,
and how the FPIC requirement will

be fulfilled.

The lack of precision and clarity of
the ZEDE law is one of its defining

features, giving rise to diverse spec-
ulation about how it will be imple-
mented. Yet no one disputes the law
will have wide-reaching effects.

“The law fundamentally changes the
relationship between citizens and
the State, especially for indigenous
communities,” said doctoral candi-
date Beth Geglia, who has been re-
searching ZEDE:s for years.'

Diverse and
Widespread Rights
Violations in the Name
of Job Creation

Given the threats these zones pose to
the rights of Honduran citizens, it is
no surprise that ZEDEs have engen-
dered opposition. ZEDEs violate
fundamental rights such as the right
to self-determination and democrat-
ic participation. While Hondurans
who live within the boundary of
a ZEDE can vote in national elec-
tions, they have no guaranteed par-
ticipation in the election of local
representatives or in the creation of
public policies.

Inherent to the ZEDE law is also
a clear and alarming weakening of
constitutional protections for Hon-

durans. In Article 8, the ZEDE law
defines the normative hierarchy that
applies to ZEDEs, mentioning the
Honduran Constitution “where it
applies.” In fact, there are only six
Constitutional  Articles explicitly
required to be fully enforced under
the law. It remains unclear how oth-
er fundamental constitutional rights
will apply to citizens in these special
zones, including the right to Habeas
Corpus; the inviolability of a right
to life; guarantees of human digni-
ty and bodily integrity; the guaran-
tee against the extraction of forced
labor; freedom of expression; pro-
tections for a free press; freedom of
religion; guarantees of assembly and
association; freedom of movement;
the right to a defense, to court ac-
cess, and to counsel for indigents;
and freedom from non-legal detain-
ment."

ZEDE:s should, by law, seek to min-
imize taxes and maximize profit. It
is unclear how benefits will be dis-
tributed to the general population,
or how health, education, and other
public services will be managed. The
zones are exempt from general taxes
and tariffs, but are required to pay
12 percent of internal tax revenues
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into trust funds that support specific
activities within the three branches
of the Honduran government; one-
fifth of tax revenues are designated
for the Honduran armed forces. At
the same time, Honduras explicitly
exempts itself from responsibility to
cover any debts or financial obliga-
tions of a ZEDE, raising questions
about what happens to a population
when a ZEDE is not profitable or
goes bankrupt.

Moreover, while ZEDEs are pro-
moted as a way to create jobs and
boost the economy, there are no as-
surances of living wages or proper
working conditions. ZEDEs have
the potential to nullify existing la-
bor contracts and labor laws in their
territory — a concerning prospect in
a country already facing systematic
labor violations.'* Threats of forced
evictions have alarmed populations
whose livelihoods depend on their
land and who are already stressed
by ongoing land rights disputes that
sometimes turn deadly.

“The law fundamentally

changes the relationship
between citizens and the
State, especially for indige-
nous communities”

-Beth Geglia

In a country where access to infor-
mation and transparency are limit-
ed to protect corrupt practices and
state-sponsored violence, many are
also concerned that the increased se-
crecy inherent to a ZEDE’s private
governance model will effectively do
away with what little accountability
remains.

These concerns — among many oth-
ers — have been repeatedly raised
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by Honduran organizations and
lawyers,” and international bodies
have expressed concern about lack
of compatibility with international
obligations.'® In 2014, the US Na-
tional Lawyers Guild visited Hon-
duras to investigate the ZEDE law
and highlighted a series of concerns,
including violations of Honduras’
treaty obligations under the Amer-
ican Convention on Human Rights,
the International Covenant on Civil
and Political Rights, and the Inter-
national Covenant of Economic, So-
cial, and Cultural Rights."”

In August 2017, the Center for
International Environmental Law
(CIEL) and partners shared these
concerns in a memo to the US Trea-
sury Department that reviews multi-
lateral bank projects, calling for the
US to vote against any loan or tech-
nical assistance to support ZEDEs.

Support for the ZEDE
Law Potentially
Violates IDB Principles
and Policies

Given the ongoing controversy
around ZEDEs in Honduras, and
the questionable constitutionality
of the law, it is disappointing that
the IDB announced, in mid-2017,
that it was considering a $20 million
loan to “support the Government of
Honduras in the conceptualization
and preparation of technical studies
and designs for the establishment”
of ZEDE:s. The project aims to fos-
ter: “(i) the increase in investment in
employment-intensive sectors, (ii)
the creation of formal jobs, and (iii)
the reduction of unemployment and
informal employment.”'®

Although the IDB has not yet made

any project documents available,
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a simple reading of the ZEDE law
demonstrates direct and unavoid-
able contradictions with IDB pol-
icies and principles. CIEL flagged
this project for potential violations
of Hondurans’ rights as part of on-
going monitoring of bank projects
under the Early Warning System.
CIELs analysis suggests that the
ZEDE law itself, and any project
stemming from implementation of
the law, could result in violation of
any or all of the IDB’s Operation-
al Policies and safeguards. Similarly,
the law does not support many of
the objectives in the IDB’s twenty
Sector Framework Documents.

The Bank’s Access to Information
policy, for example, is based on a
principle of “maximiz[ing] access
to information.” The IDB makes a
commitment to have “transparency
in all aspects of its operations” and
to “demonstrate its transparent use
of public funds.” Yet by their very
nature, ZEDEs are private business
ventures and in Honduras may be
legally exempt from the transpar-
ency laws which apply to municipal
governments. Similarly, documents
relating to ZEDEs could be exempt

from the IDB’s own disclosure pol-
H 19

icy.
In terms of Environmental and Safe-
guard Compliance, the Bank com-
mits to enhance environmental gov-
ernance.” Yet in supporting ZEDEs,
the IDB could legitimize weak or
non-existent standards of environ-
mental protection.

Because the ZEDE law explicit-
ly exempts low-density areas from
consultation and prioritizes land ex-
propriation when needed, it is dif-
ficult to see how the proposed loan
could comply with the Bank’s policy
on Involuntary Resettlement or on
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Indigenous Peoples. In fact, sup-
port of the implementation of the
ZEDE law directly contradicts the
BanK’s stated principles and objec-
tives in relation to indigenous peo-
ples. The policy states explicitly that
it prioritizes “territorial and cultural
integrity” and recognizes “the need
to consolidate conditions that en-
able indigenous peoples to exercise
the right to participate effectively
in determining their own political,
economic, social, and cultural future
within the framework of participa-
tion in democratic systems and of
the construction of multicultural
states.”?' This is a striking contrast
— and directly oppositional — to the
model proposed under the ZEDE

law.

While ZEDEs may, strictly speak-
ing, create new jobs, there are no
protections in the ZEDE law to
ensure a living wage and no clarity
on social security, pension funds,
unemployment benefits, or worker’s
compensation. While labor rights
and worker protections are notably
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absent from IDB operational poli-
cies, in its Labor Sector Framework
Document, the Bank does commit
to ensuring that its activities are
consistent with “fundamental labor
standards.”** Because job creation is
a principle objective of this loan pro-
posal, the IDB would be remiss not
to assess the ZEDE law and future
ZEDE projects against internation-
al labor standards, policies of sister
institutions like the International
Finance Corporation, and recom-
mendations on best practices by la-
bor groups such as the International
Trade Union Confederation.

More generally, it is hard to see how
they would align with the IDB mis-
sion to reduce poverty and inequal-
ity. With no public control over
taxation or public spending and no
clear avenues for Honduran citizens
to protect their rights in Honduran
courts, the company will have every
incentive to maximize profits at the
expense of their workers and the
general population in the ZEDE.
This structure creates a dramatic
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power imbalance between the cor-
porate owner of the ZEDE and the
local population and exacerbates the
vulnerability of marginalized com-
munities.

What’s Next?
Clearly, ZEDESs lack of standards

eliminate public participation in
local governance and further erode
access to justice. Moreover, as dis-
cussed above, the recent push to
implement ZEDE projects comes at
a time when Honduras faces wide-
spread corruption, fraud, land grab-

bing, and organized criminal activ-
.23

ity.

It will likely get worse. During the
lead-up to the recent elections, the
Honduran government began a
public campaign to promote ZEDEs
as part of its ‘Honduras 2020’
development plan and the regional
Alliance for Prosperity Plan. While
rolling back Hondurans’ rights, the
government has recently passed laws
to ensure increased protections for
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investments, to promote public-pri-
vate partnerships, and to incentivize
tourism. The November elections
were fraught with allegations of
fraud and manipulation to benefit
incumbent President Hernandez,
and Hondurans now warn of a com-
plete breakdown of the rule of law.**

Proposed ZEDEs are largely in
the country’s most marginalized
areas that have suffered some of the
highest rates of violence. The CABP
and private ZEDE leadership will
assume extensive responsibilities in
relation to violence prevention and
criminal investigation, yet do so with
minimal enforceable obligations
and absent any effective oversight
or accountability mechanisms. Fur-
thermore, the strong links between
organized criminal groups, drug
cartels and the Honduran oligarchy
create a scenario in which criminal
structures could assume control of a
ZEDE. And finally, because target-
ed assassinations of human rights
and land rights leaders often occur
precisely in the context of private
business ventures,” the ZEDE legal
system will face incentives to silence
opposition and quash investigations
into corporate malpractice or abus-

Honduras: ZEDEs and the IDB

es, reinforcing impunity for these
crimes.

These circumstances paint a fore-
boding picture for the groups who
should be the ultimate beneficiaries
of the IDB’s investments — yet these
are the very conditions the Hondu-
ran President seems to believe will
best guarantee corporate profits.
As the President’s online pressroom
recently bragged, there is a very “fa-
vorable scenario” and the country is
“ready to launch an innovative pro-
gram of massive investment.”?

Meanwhile, Honduran communi-
ties, lawyers and civil society organi-
zations continue to express concerns
about ZEDEs and their possible im-
pacts. On November 15, the Black
Fraternal Organization of Honduras
(OFRANEH) wrote an open letter
to the IDB, reiterating the lack of
prior consultation and saying that
ZEDEs have “become a severe threat
to the survival of the Garifuna peo-
ple.””” They and other marginalized
groups are hoping that the IDB can
see this for what it is: the legalization
of corporate profiteering at the ex-
pense of Honduras” most vulnerable
citizens.
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Further Reading:

o Text of Honduran ZEDE Law
(Spanish), available at: htep://
www.ciel.org/wp-content/up-
loads/2017/11/Ley_zonas_em-
pleo_desarrollo_eco_2013.pdf

e Report of the National Lawyers
Guild Delegation Investigation
of Zones for Economic Devel-
opment and Employment in
Honduras, available at: htep://
www.nlginternational.org/re-
port/Final NLG_ZEDE_Re-
port.pdf

e CIEL & partner memo on pos-
sible legal and constitutional
violations of ZEDEs,
able at:  htp://www.ciel.org/
wp-content/uploads/2017/11/
Memo_Concern_IDB_Hondu-
ran_ZEDE_Project.pdf

avail-

e CIEL analysis of possible vi-
olations of IDB operational
policies, available at: http://
www.ciel.org/wp-content/up-
loads/2017/11/EWS-Project-
Alert-ZEDEs.pdf
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