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Summary

In this report, the Special Rapporteur on thetsgdf indigenous peoples examines
the human rights situation of indigenous peoplesCanada based on research and
information gathered from various sources, inclgdituring a visit to Canada from 7 to 15
October 2013. The visit was a follow up to the 20t to and report on Canada by the
previous Special Rapporteur (E/CN.4/2005/88/Add.Buring his visit, the Special
Rapporteur met with government officials at theeied and provincial levels in six
provinces.

Canada’s relationship with the indigenous peopliésin its borders is governed by
a well-developed legal framework a number of poiitiyiaties that in many respects are
protective of indigenous peoples’ rights. But desgiositive steps, daunting challenges
remain. The numerous initiatives that have beenentakat the federal and
provincial/territorial levels to address the prabtefaced by indigenous peoples have been
insufficient. The well-being gap between aboriginad non-aboriginal people in Canada
has not narrowed over the last several years,ytraatl aboriginals claims remain
persistently unresolved, indigenous women and gelmain vulnerable to abuse, and
overall there appear to be high levels of distrastong indigenous peoples toward
government at both the federal and provincial Igvel

The summary of the present report is circulatealiofficial languages. The report itself, which is
annexed to the summary, is circulated in the laggud submission only.
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Indigenous peoples’ concerns merit higher priodty all levels and within all
branches of Government, and across all departm@ntxerted measures, based on mutual
understanding and real partnership with aborigimedoples, through their own
representative institutions, are vital to estalitigHong-term solutions. To that end, it is
necessary for Canada to arrive at a common undéiata with indigenous peoples of
objectives and goals that are based on full resfrctheir constitutional, treaty, and
internationally-recognized rights.
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Introduction

1. In this report, the Special Rapporteur on tigdts of indigenous peoples examines
the human rights situation of indigenous peoplesCianada based on research and
information gathered from various sources, inclgdiluring a visit to Canada from 7 to 15
October 2013. The visit was a follow up to the 20it to and report on Canada by the
previous Special Rapporteur (E/CN.4/2005/88/Add.Buring his visit, the Special
Rapporteur met with government officials at theefed and provincial levels in six
provinces. The Special Rapporteur would like toregp his appreciation for the support of
the Government of Canada and of the indigenousithails, nations and organizations that
provided indispensable assistance in the plannidgcaordination of the visit.

Background and context

2. Over 1.4 million of Canada’s overall populatiofi approximately 32.9 million
(4.3%) are indigenous, or in the terminology comiparsed in Canada, aboriginal. Around
half of these are registered or “status” Indianss{FNations), 30% are Métis, 15% are
unregistered First Nations, and 4% are Ihufthere are currently 617 First Nations or
Indian bands in Canada representing more than lBraugroups and living in about 1,000
communities and elsewhere across the country. Géhadligenous population is younger
and faster-growing than the rest of the Canadignuladion.

3. The history of indigenous peoples’ relationskijth Europeans and Canada has
positive aspects, such as early political and amifitalliances and policies of co-existence,
the Royal Proclamation of 1763 and the relatedcgotif the British Crown of seeking
formal permission and treaty relationships with igeshous peoples before permitting
settlement in their territories. There are appr@tty 70 recognized pre-1975 treaties that
form the basis of the relationship between 364t Negions, representing over 600,000 First
Nations people, and Canada. In addition, 24 motteaties are currently in effect.

4. However, there have also been notable episatkpatterns of devastating human
rights violations, including the banning of expitiess of indigenous culture and religious
ceremonies; exclusion from voting, jury duty, aratess to lawyers and Canadian courts
for any grievances relating to land; the impositi@ times forcibly, of governance
institutions; and policies of forced assimilatiomrdugh the removal of children from
indigenous communities and “enfranchisement” thapged indigenous people of their
aboriginal identity and membership. Most of thesdigies were executed through the
Indian Act, a statute of nineteenth century origiis rigidly paternalistic law at its
inception, it continues to structure important &$peof Canada’s relationship with First
Nations today, although efforts at reform have $yaaken place.

5. A particularly distressing part of the historf luman rights violations was the
residential school era (1874-1970s, with some dshoperating until 1996), during which
indigenous children were forced from their homes institutions, the explicit purpose of
which was to destroy their family and community 8sytheir languages, their cultures, and

-

Aboriginal Affairs and Northern Development Canadbsite “Aboriginal Demographics from the
2011 National Household Survey” (numbers are rodhddtp://www.aadnc-
aandc.gc.ca/eng/1370438978311/1370439050610
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even their names. Thousands of indigenous childidnnot survive the experience and

some of them are buried in unidentified graves.edea&tions of those who survived grew up
estranged from their cultures and languages, vatietitating effects on the maintenance of
their indigenous identity. This estrangement waghtaned during the “sixties scoop”

during which indigenous children were fostered adpted into non-aboriginal homes,

including outside of Canada. The residential scip@oiod continues to cast a long shadow
of despair on indigenous communities, and manyefdire social and economic problems
faced by aboriginal peoples are linked to that erpee.

Legal, institutional and policy framework

6. Canada’s relationship with the indigenous peoplihin its borders is governed by
a well-developed legal framework that in many respes protective of indigenous
peoples’ rights. Building upon the protectionshe British Crown’s Royal Proclamation of
1763, Canada’s 1982 Constitution was one of the ifir the world to enshrine indigenous
peoples’ rights, recognizing and affirming the abmal and treaty rights of the Indian,
Inuit, and Métis people of Canalldhese provisions protect aboriginal title arisingm
historic occupation, treaty rights, and culturafthportant activities.

7. Since 1982, Canada’s courts have developed rafisant body of jurisprudence
concerning aboriginal and treaty rights. In 199, $eminal case of Delgamuukw v. British
Columbia established aboriginal title as a proprietright in the land grounded in
occupation at the time of British assertion of seignty, which may only be infringed for
public purposes with fair compensation and contiahd although in neither that nor any
subsequent case has a declaration of aborigihalltten granted. Numerous cases have
affirmed aboriginal rights to fishing, hunt, andcass lands for cultural and economic
purposes. Furthermore, since the Haida Nation itisBrColumbia case in 2004gederal
and provincial governments have been subject tormdl duty to consult indigenous
peoples and accommodate their interests whenegarabserted or established aboriginal
or treaty rights may be affected by government aehdFurther jurisprudence confirms
that treaties reached cannot be unilaterally alieoigand must be interpreted in accordance
with the understanding of the indigenous parties.

8. As noted, the general statute governing regidtérdians/First Nations is the Indian

Act, which regulates most aspects of aborigina &hd governance on Indian reserves.
There are a numerous complementary statutes regukpecific subject areas and claims
processes, as well as others that give effect tolemmo treaties and self-government
agreements.

9. Notably, Canada recognizes that the inhereht 0§ self-government is an existing
aboriginal right under the Constitution, which wmtes the right of indigenous peoples to
govern themselves in matters that are internalh&r tcommunities or integral to their

a ~ W N

Constitution Act, 1982, Schedule B to the CanadalA8P (UK), 1982, ¢ 11, s.35.
Delgamuukw v. British Columbia, 1997 CanLlIl 302 (Serpe Court of Canada).
Haida Nation v. British Columbia, 2004 SCC 73 (Supreédourt of Canada).

See R. v. Sioui, 1990 CanLlIl 103 (Supreme Court ofa@ah
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unique cultures, identities, traditions, languaged institutions, and with respect to their
special relationship to their land and their resear This right of self-government includes
jurisdiction over the definition of governance stures, First Nation membership, family
matters, education, health, and property rightsyrajrother subjects; however, in order to
exercise this jurisdiction, agreements must be tiatgo with the federal government.
Concerns related to this are discussed in secd(@)| below.

10.  Constitutionally, the federal Government isp@ssible for the State’s relationship
with indigenous peoples, through Parliament’s flioson over “Indians and lands reserved
for Indians,® which as of April 2014 includes MetisAdministratively, the management of
the relationship with indigenous peoples at theefalllevel is the responsibility of the

Minister of Aboriginal Affairs and Northern Develont Canada (AANDC). Most

provinces also have ministries or departments afriginal affairs, which are heavily

involved in issues concerning social and econonoiicy and natural resource use, over
which the provinces have jurisdiction.

11. In relation to its commitments internationalty protect the rights of indigenous
individuals and peoples, Canada is a party to tlgomUnited Nations human rights
treaties and, in 2010, reversing its previous positit endorsed the Declaration on the
Rights of Indigenous Peoples.

12. In 2008, Canada made a historic apology to dorstudents of some Indian

residential schools, in which it expressed a committ to healing and reconciliation with

indigenous peoples, and to forging a new relatignsh which the Government and

indigenous peoples can move forward in partnersb@gne action has been taken in this
regard, including the ongoing implementation of théian Residential Schools Settlement
Agreement, which was negotiated and agreed upofordoyer students, the churches that
ran the schools, the Assembly of First Nationsgeptaboriginal organizations, and the
Government of Canada A cornerstone of the Settlerygreement was the creation of the
Truth and Reconciliation Commission to witnessekperiences of government residential
school survivors, create a complete, accessible marchanent historical record of the

Indian residential school system and legacy, armimpte public awareness of it. The
operating period of the Truth and Reconciliationm@aission was recently extended for
one year.

Principal human rights concerns

13.  Canada undoubtedly has in place numerous [aalisies and programmes — at both
the federal and provincial levels — aimed at adines indigenous peoples’ concerns.
Many of these can be pointed to as good practaefast in their conception, such as
Canada’s policy of negotiating modern treaties wibloriginal peoples and addressing their
historic claims. A full exposition of these lawspligies and programmes is beyond the
scope of this report. Rather, the Special Rappostqurincipal aim in this report is to

Constitution Act, 1867, 30 & 31 Vict, ¢ 3, s.91(24)
See Daniels v. Canada, 2013 FC 6 (CanLll) (Fed.Chdlaion appeal with respect to the Métis on
17 April 2014).
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highlight the ongoing human rights concerns of gedious peoples for which
improvements are required in existing governmensland policies.

14. 1t is difficult to reconcile Canada’s well-ddeped legal framework and general
prosperity with the human rights problems facednoljgenous peoples in Canada that have
reached crisis proportions in many respects. Margdhe relationship between the federal
Government and indigenous peoples is strained,aperleven more so than when the
previous Special Rapporteur visited Canada in 2863pite certain positive developments
that have occurred since then and the shared doalpooving conditions for indigenous
peoples.

Social and economic conditions

15. The most jarring manifestation of these humights problems is the distressing
socio-economic conditions of indigenous peoplea highly developed country. Although
in 2004 the previous Special Rapporteur recommetiggdCanada intensify its measures
to close the human development indicator gaps ltwedigenous and non-indigenous
Canadians in health care, housing, education, veelénd social servicéghere has been
no change in that gap in the intervening periodrdétation to registered Indians/First
Nations, although socio-economic conditions for isléand non-status Indians have
improved, according to government dat@he statistics are striking. Of the bottom 100
Canadian communities on the Community Wellbeingely®6 are First Nations, and only
one First Nation community is in the top 10.

16. One might expect that the costs of social sesvrequired by indigenous peoples
would be higher than those of the general populagioen their needs and the geographic
remoteness of many indigenous communities. Howévdpes not appear that Canada has
dedicated higher resources to social servicesnftigenous peoples. The Auditor General
of Canada, an independent parliamentary offices, dlarted the Government that the lack
of appropriate funding is limiting social servicdslivery and thus the improvement on

living conditions on reserve$.

Education

17. At every level of education, indigenous peaplerall continue to lag far behind the
general population. Government representatives fatrébuted the gap in educational
achievement in large measure to high levels of pggyvéhe historical context of residential
schools, and systemic racism.

10
11

E/CN.4/2005/88/Add.3, paragraph 101.

AANDC website, “2011-2012 Report on Plans and Rrési Demographic Description”, Figure 9:
http://www.aadnc-aandc.gc.ca/eng/1315424049095A24855048.

Ibid, Figure 10.

Auditor General of Canada, 2011 June Status ReptreAuditor General of Canada, (hereafter

“Auditor General 2011 report”), “Chapter 4 — Progsafor First Nations on Reserve” (June 2011),
preamble.
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18.  Under the Indian Act the federal Governmentesponsible for funding education
on reserves, which is administered by First Natipogernments. The federal Government
also funds 110 First Nations and Inuit cultural eation centres, which develop culturally
relevant curricula. Outside of reserves, educatsofunded by provincial and territorial
governments and administered by local school bodrdsre are two exceptions. In British
Columbia, education for First Nations is coordidatdhrough a single province-wide
education authority and delivered and regulatedingjvidual First Nations, which are
provided with stable funding through a tripartigreement with the provincial and federal
governments. Also, 11 First Nation bands in Novati@care self-governing in respect of
education, under an an agreement concluded in 1997.

9. It bears noting that there exist a number ofdddnle government education
programs, some of which have demonstrated suctlssAboriginal Head Start in Urban
and Northern Communities program has shown achiem&nin eliminating disparities
between aboriginal and non-aboriginal childreneimts of school readiness;.unfortunately,
this program reaches less than 10 % of aboriginiédren'? Additionally, some provincial
governments are making efforts to ensure that Ganastudents learn more about the
aboriginal contribution to the country, and to poienaboriginal students’ success. For
example, Saskatchewan has mandatory treaty edncatid includes First Nations and
Metis content, perspectives and ways of knowing @trricula, and is currently developing
a pilot strategy for teaching Cree.

20. However, numerous First Nations leaders haleged that federal funding for

primary, secondary, and post-secondary educatiamaiequate. The Auditor General has
noted that although the Government “identified sewmategories of factors having a
significant impact on the cost of First Nations eation ... it did not make funding

adjustments based on its finding3.”

21. In recent years, the federal Government haseglaa priority on education, as
highlighted by its development of the First Natideducation Bill. However, the bill has
been met with remarkably consistent and profourbsjpion by indigenous peoples across
the country. Indigenous leaders have stated theit theoples have not been properly
consulted about the bill and that their input had Imeen adequately incorporated into the
drafting of the bill. The main concerns expressgdndigenous representatives include that
(1) the imposition of provincial standards and &ervrequirements in the bill will
undermine or eliminate First Nation control of thehildren’s education; (2) the bill lacks a
clear commitment to First Nations languages, catuand ways of teaching and learning;
(3) the bill does not provide for stable, adequated equitable funding to indigenous
schools; and (4) the bill will displace successfducation programs already in place, an
issue that was raised particularly in British Cohian

22. In a positive development, in February 2014, @&overnment, supported by the
Assembly of First Nations, announced CAN$1.9 hillim additional education funding
starting in 2015, including CAN$500 million for echtion infrastructure, and a 4.5 per cent

12

13

Public Health Agency of Canada, Evaluation of th@ddinal Head Start in Urban and Northern
Communities Program at the Public Health Agency ofd@a (March 2012), p. 10.
Auditor General 2011 report, supra, para. 4.30.



A/HRC/27/52/Add.2

annual “escalator” for core funding, to commenc@016, in place of the longstanding two
per cent cap on funding increases. The Governnlsataifirmed that First Nations will
maintain control over education. However, it rersaimclear to what extent First Nations
were adequately consulted about these developments.

23.  There are approximately 90 aboriginal languagpesen in Canada. Two-thirds of
these languages are endangered, severely endarmeceitically endangered, due in no
small part to the intentional suppression of indm&s languages during the Indian
residential school era. The same year the fedevaément apologized for the residential
school policy, 2008, it committed some CAN$220 ioill annually for the next five years
to Canada’s “Linguistic Duality” program to promotEnglish and FrencH. By
comparison, over the same period, the federal gowvent spent under CAN$19 million
annually to support indigenous language revitaltizet’

Housing

24.  The housing situation in Inuit and First Naioctommunities has reached a crisis
level, especially in the north, where remoteness extreme weather exacerbate housing
problems. Overcrowded housing is endemic. Homesaneed of major repairs, including
plumbing and electrical work. These conditions talthe broader troubling water situation
in First Nations reserves, in which more than loélthe water systems pose a medium or
high health risk to their uset®.The housing crisis has been identified by Inuit
representatives as a high priority issue. It istivooting that the chronic housing shortage
has a severe negative effect on a wide variety afnemic and social conditions.
Overcrowding contributes to higher rates of redpima illness, depression, sleep
deprivation, family violence, poor educational askment, and an inability to retain
skilled and professional members in the community.

25.  Trying to meet their communities’ housing needa major contributor to deficits
and financial difficulties for indigenous peoplésraughout the country. The federal
Government, through AANDC and the Canada Mortgagd &lousing Corporation
(CMHC), provides some support for on-reserve hayginFirst Nations communities First
Nations report that, with this funding, over thespfve years they have built approximately
1,750 new units and renovations to more than 3ei¥ting units. However, as is the case
off reserve, First Nations are expected to seekratbburces of funding to meet housing
needs (such as private sector loans), which isiataey task for many communities.

26.  Overall, investments have not kept pace withdbmand for new housing or the
need for major renovations to existing unidovernment representatives have attributed
the lack of adequate funding in a large measuraghéo difficulties presented by the
communal ownership of indigenous lands in obtaimimrtgages or financing for housing.
In response, the Government has established loaragiees, for which First Nations can

14

15
16

Ministry of Canadian Heritage website, “RoadmapGanada’s Linguistic Duality 2008-2013 Acting
for the Future”.

Assembly of First Nations, Report to the Specialgafeur (2013), p. 50-51.

Auditor General 2011 report, supra, para. 4.34.
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apply, to provide security for on-reserve housiognis. Despite loan guarantee increases in
recent years, much more remains to be done to geécure loans for housing, both on
and off reserve, in a way that respects and accatatas for the communally held nature
of aboriginal lands.

27.  Funding for housing in Inuit communities isfelient in each of the four regions.

CMHC provides funding to provinces and territorfes housing, which in turn, decide on

priorities in their respective jurisdictions. Thieffords provinces and territories the

flexibility to design and deliver programs in orderaddress Inuit-specific housing needs
and priorities as they see fit. In addition to CMfl@ding, some arrangements specific to
housing in the Inuit regions have been made. Mesemtly, the Government of Canada
announced an investment of CAN$100 million, oveo fears, to support the construction
of about 250 new housing units in Nunavut underadafs Economic Action Plan 2013.

Still, severe housing shortages persist for Inoihmunities.

28. The Special Rapporteur notes with satisfactiom enactment in June 2013 of
legislation regarding on-reserve matrimonial re@perty, the Family Homes on Reserve
and Matrimonial Interests or Rights Act, to providquivalent protections to aboriginal
women in the event of a marriage breakdown, asmemended by the previous Special
Rapporteur in 2004 However, concerns have been raised that the |éigislanay be
unworkable in a context in which multiple generaticor families occupy the same home
due to housing shortages, or in which people athen the divorcing spouses may have an
interest in the home according to indigenous custom

Health and well-being

29. The health of First Nations, Inuit and Métisopke in Canada is a matter of
significant concern. Although overall the healttuation of indigenous peoples in Canada
has improved in recent years, significant gapérstihain in health outcomes of aboriginal
as compared to non-aboriginal Canadians, includngerms of life expectancy, infant
mortality, suicide, injuries, and communicable atonic diseases such as diabetes. The
health situation is exacerbated by overcrowded ingugigh population growth rates, high
poverty rates, and the geographic remoteness ofy neammunities, especially Inuit
communities in the north.

30. Healthcare for aboriginal people in Canadaeisvdred through a complex array of
federal, provincial and aboriginal services, andassns have been raised about the
adequacy of coordination among these. A recentipesievelopment in British Columbia,
which could provide a model for other areas, is 2083 implementation of a tripartite
agreement to achieve a more responsive health sgséesm. The oversight and delivery of
federally funded health services in British Coluenbave been transferred to First Nations,
while the three levels of government (First Natiomsovincial and federal) work
collaboratively to support integration and accobitity.

17 E/CN.4/2005/88/Add.3, para. 112.



A/HRC/27/52/Add.2

31. With respect to other issues affecting the dwelhg of indigenous peoples in
Canada, among the results of the residential scdmdbl“sixties scoop” eras and associated
cultural dislocation has been a lack of intergeti@nal transmission of child raising skills
and high rates of substance abuse. Aboriginal hildontinue to be taken into the care of
child services at a rate eight times higher than-indigenous Canadians. Further, the
Auditor General identified funding and service ledisparities in child and family services
for indigenous children compared to non-indigenobiédren®® an issue highlighted by a
formal complaint to the Canadian Human Rights Tmdduby the First Nations Child and
Family Caring Society and the Assembly of Firstibiag. In a positive development, in
2000 the Province of Manitoba and the Manitoba MEgderation, which represents Métis
rights and interests in the province, signed a ntanaum of understanding for the delivery
of community-based and culturally appropriate chiddd family services, which has
demonstrated important successes.

Administration of justice

Over representation in the justice system

32.  Given these dire social and economic circunegt®nit may not come as a surprise
that, although indigenous people comprise aroundod%he Canadian population, they
make up 25% of the prison population. This proportippears to be increasing. Aboriginal
women, at 33% of the total female inmate populatemre even more disproportionately
incarcerated than indigenous individuals generaltyl have been the fastest growing
population in federal prisons.

33. This situation exists despite notable effotehsas the Aboriginal Courtwork
Program (which provides funds to assist aborigp®dple in the criminal justice system to
obtain equitable and culturally appropriate treattjethe Aboriginal Justice Strategy
(which provides aboriginal people with alternativeshe mainstream justice system, where
appropriate); the “Gladue principle” (which requirecourts to consider reasonable
alternatives to incarceration in sentencing of &doal people); and the efforts of the
Canadian Human Rights Commission to facilitate mfoal communities’ development of
alternative dispute resolution mechanisms. Howenere recently, the Government has
enacted legislation that limits the judicial discretion upon which siee programs rely,
raising concerns about the potential for such &fféo reduce the overrepresentation of
aboriginal men, women and children in detention.

Missing and murdered aboriginal women and girls

34. Indigenous women and girls are also dispropoatiely victims of violent crime.

The Native Women’s Association of Canada has dootmaeover 660 cases of women and
girls across Canada who have gone missing or beedered in the last 20 years, many of
which remain unresolved, although the exact nundfeunresolved cases remains to be

18 Auditor General 2011 report, supra, paras. 4.49-4.5
19 gafe Streets and Communities Act, 2012.

11
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determined. Since 1996, there have been at leasffi2tal inquiries and reports dealing
with aspects of this issue, which have made ov8rrB6ommendations for actiéh.

35. To address this severe problem, in 2010 ther&&dyovernment implemented a
seven point plan, which includes a mix of law enénent and justice initiatives, as well as
funding for victim and family support and prevemtiand awareness programmes. One part
of the plan, which involves identification of bgshactices in policing and the justice system
in its interactions with aboriginal women, resuliadhe creation in March 2012 of an on-
line searchable Compendium of Promising PracticefR¢duce Violence and Increase
Safety of Aboriginal Women in Canada. Further, aber last decade, the Royal Canadian
Mounted Police (RCMP), Canada’s federal police épitas established integrated projects,
units and task forces in Manitoba, British Columlaiad Alberta to review unsolved
homicides and missing persons cases.

36. There has also been action at the provincialleFor example, Manitoba has
implemented legislative changes to improve invesiig powers in missing persons cases
and protect victims of trafficking, and has engageda number of consultations and
awareness-raising efforts and funded anti-violgmograms. Ontario now includes persons
missing for more than a month in their major crindegabase, and the provincial police
force has established an internal working group litlk analysis, prevention and
investigative efforts across the organization. lilse, Saskatchewan police have a
provincial database on missing persons, which iflestaboriginal and non-aboriginal
persons, and the province has a unique Provina@ain€rship Committee on Missing
Persons, which coordinates policy and public awessrdevelopment between aboriginal
groups, police, the justice system, and with nomegemental agencies.

37. Nevertheless, these efforts and any positisalt®from them have not, at least yet,
abated continuing calls for greater and more dffecaction to address the problem of
missing indigenous women and girls. During histviei Canada the Special Rapporteur
heard consistent, insistent calls across the cpuftr a comprehensive, nation-wide
inquiry, organized in consultation with indigenogeoples, that could provide an
opportunity for the voices of the victims’ familiés be heard, deepen understanding of the
magnitude and systemic dimensions of the issuejdamify best practices that could lead
to an adequately coordinated response.

Self-Government and participation

Self-government arrangements

38. By all accounts, strengthening indigenous peelf-government is essential to
improving their social and economic situation andtaining healthy communities. A 2011
assessment by the federal Government of the achiws and problems of its self-
government policy concluded that self-governingidedous nations enjoy improved
outcomes in educational achievement and employiesets. In this regard, the Special

20

Native Women'’s Association of Canada, List of Repartd Recommendations on Violence against
Indigenous Women and Girls (27 March 2013).
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Rapporteur was pleased to hear a desire to impgh®veapacity of indigenous governance
institutions from all levels of government in Canad

39. Yet, many of Canada’s laws, in particular thdian Act, still do not permit the
effective exercise of indigenous self-governmenhe Tindian Act renders almost all
decisions made by a First Nations government stilbpethe approval of the Minister of
Aboriginal Affairs and Northern Development, incind changes in band by-laws, funding
for reserve programs and infrastructure, and tasitg of land. Most glaringly, while there
are some legislative alternatives to First Natitm®pt out of the Indian Act regime on a
case-by-case, sector-by- sector basis, these spdi@nlimited. The principal alternative is
through self-government agreements, which can bgotiged to enhance greater
indigenous control and law-making authority oveaage of jurisdictions, including social
and economic development, education, health landsother matters, in accordance with
the constitutionally protected “inherent right” gflf-government. Another alternative is in
the First Nations Land Management Act, which giyssticipating First Nations law-
making authority over the lands in their reserved allows them to implement their own
land management systems. However the Indian Actiresrthe default and still prevalent
regime among First Nations.

40.  For their part, the Métis, who are not covebgdthe Indian Act, have started to
engage in tripartite negotiations towards self-goieent agreements in key areas
including, family and child care, economic develamt and housing, though much still
remains to be done to build and fund Métis govetranstitutions.

41.  As for the Inuit regions, two of the four laolkim agreements concluded for them
contain self-government provisions. The Nunavutd &@laims Agreement (1993) led to
the creation of Canada’s newest territory and pulpdivernment in 1999. The Nunatsiavut-
Labrador Inuit Land Claims Agreeme(®005) led to the establishment of the Nunatsiavut
Government, which has the powers to pass laws coimgeeducation, health, and cultural
affairs. Agreements in the two other Inuit areamaim outstandingln Nunavik, Makivik
Corporation (representing the Inuit of Quebec), gowernment of Quebec and Canada
negotiated a final self-government agreement tabéish a regional public government
responsible to deliver certain social services sagkducation and health. However, voters
in Nunavik rejected the agreement in April 2011d afforts towards a self-government
agreement are ongoing. In 1996, the Inuvialuit Begi Council, in concert with the
Gwich’in Tribal Council, commenced self-governmemggotiations with Canada and the
Government of the Northwest Territories, with whittey envisioned the operation of a
regional public government structure, combined vatlsystem of guaranteed aboriginal
representation on the councils of restructured caonity public governments. An
agreement-in-principle was reached in April 2003 Wwas later rejected by the Gwich'in
Tribal Council. The two groups have subsequentbuneed negotiating at separate tables
on separate agreements.

Funding Self-Government under the Indian Act

42.  Federal funding for First Nations governmemntslar the Indian Act is structured
through “contribution agreements” for which they shwapply. Funding priorities and
amounts are unilaterally, and some say arbitradgigtermined by the federal Government.
Spending is monitored and reviewed to ensure thiadliions the Government imposes are
met, and funds are withheld if audits are not agtd on time — which forces indigenous

13
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governments to reallocate available funds to engurmgramming continuity, making
reporting even more difficult.

43.  This funding mechanism also leads to repontegirements that were repeatedly
described to the Special Rapporteur as oneroust Nations communities that receive
federal funding under the Indian Act regime, 70% wfiich have fewer than 500
residents’ typically have to produce 100 or more reports ary® various federal
agencie$?The Government acknowledges that “reliance on drfonding agreements and
multiple accountabilities ... can impede the provisaf timely services and can limit the
ability of First Nations to implement longer terravélopment plans?®

44.  Furthermore, if a First Nation government fimwnhg under the Indian Act has
financial difficulties as a result of funding detayreporting delays or other situations, it
faces the potential imposition of a co-managerealefally-appointed third party manager
who takes over control of all the nation’s federdilinded programs and services. There do
not appear to be significant financial managemesburces available from the federal
Government for First Nations, at their own requéstiore they are in a default or deficit
position. There is clearly a perception among iadmus leaders that third party
management can be imposed for punitive or politieakons.

45. The Special Rapporteur heard criticisms over telatively new “own-source
revenue” policy, which will likely be phased in &l funding agreements between the
federal Government and First Nations. Under thigcppFirst Nations will be expected, as
they are able and over time, to contribute to th&t< of their government activities, with
the expectation that indigenous reliance on fedé&rating will decline. Specifically,
aboriginal representatives have expressed thenfgétiat they are being “punished” when
they demonstrate success, in the sense that timeiinig will be reduced.

Partnership and participation of indigenous peoplesin decision-making

46. As noted above, the Government of Canada hstatad goal of reconciliation,
which the Special Rapporteur heard repeated by mumagovernment representatives with
whom he met. Yet even in this context, in recerryeindigenous leaders have expressed
concern that progress toward this goal has beearmmded by actions of the Government
that limit or ignore the input of indigenous goverents and representatives in various
decisions that concern them. These actions ingpantked in December 2012 the “Idle no
More” protests throughout the country.

21
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AANDC “deck” presentation to the Special Rapportdire Context, p. 8 (citing Statistics Canada,
2011 Census).

Auditor General 2011 report, supra, para. 4.72.

Government of Canada response to Second Report 8taneing Committee on Public Accounts,
at:
http://www.parl.gc.ca/HousePublications/Publicatimpx?Docld=5640509&Language=E&Mode=1
&Parl=41&Ses=1
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47. Most notable were concerns expressed aboutkadh effective participation of
indigenous peoples in the design of legislationt tiffects them. In 2012, the federal
Government enacted or amended a number of staaffesting Canada’s indigenous
peoples, including the Canadian Environmental Assest Act, National Energy Board
Act, Fisheries Act, Navigable Waters Protection ,Amhd the Indian Act, through two
“omnibus” budget implementation acts, the Jobs @nawth Act 2012 (Bill C-45) and the
Jobs, Growth and Long-term Prosperity Act (Bill 8-3Despite the vast scope and impact
on indigenous nations of the omnibus acts, thers wa specific consultation with
indigenous peoples concerning them.

48.  Other legislation of concern includes the Iafieking Water for First Nations Act,
which vests broad power in the federal Governmemelation to drinking and waste water
systems on First Nations lands. As noted abovegémbus peoples have also complained
about a lack of consultation regarding the propdsiest Nations Education Act and the
Family Homes on Reserve and Matrimonial InteresRights Act.

49. In addition, there have been a number of astionrecent years that have been
viewed as affronting the aspired to partnershipti@hship between First Nations and the
Government. For example, the prioritization of fiest Nations Financial Transparency
Act, in a context in which indigenous governments already the most over-reporting
level of government, has been perceived by FirdtoNa to reinforce a negative stereotype
of aboriginal people and governments as incompetedtcorrupt, and to undermine rather
than promote public support for indigenous selferovmnent. Also, the unilateral changes to
contribution agreements in 2013, without consudtatiregarding the wording and

implications of these new agreements, includeddagg that in other circumstances would
appear innocuous, but that language has been wiidkelspreted by First Nations to imply

that receipt of their necessary operating funds ezemingent on providing their consent to
unspecified future legislative and regulatory chemg

50. Another example of actions that have straimedrelationship between indigenous
peoples and the Government is the internationalidroarrangement put in place for the
Akwesasne reserve, which spans the Canada anddUBtis¢ée border, after the community
objected to border guards carrying firearms onrtheserve. Since the border station was
moved, Mohawk residents of the reserve travelingradp within their own territory but
across the international boundary are requireceéwd their reserve and report to border
services at the station. Failure to report in tiianner may result in onerous fines,
confiscation of vehicles, and in some cases imprisnt. Mohawk residents perceive this
arrangement as a punitive measure in response wothmunity’s activism.

51. More broadly, indigenous leaders complain thatfederal Government frequently
uses a discourse of responsibility to Canadianagers for the cost of First Nations treaty
benefits, without a corresponding acknowledgmerthefvast economic benefits that have
accrued to non-indigenous Canadians as a restlteo€onstitutional treaty relationships
that provided them with access to the nationalttex. This discourse places First Nations
outside, and in opposition to, “Canadian” interesédher than understanding indigenous
people to be an integral aspect of those interests.

15
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Membership

52. A key issue that affects the self-governangeacity of First Nations is the Indian

Act definition of who qualifies as a “status” orefistered” Indian. Like other Canadians,
First Nations individuals have often built familiewith partners from different

backgrounds. Unlike for other Canadians, howewver,miany First Nations individuals,

doing so carries serious consequences for thddrehis ability to stay in their community

as adults. This in turn has significant consequerfoe First Nations’ ability to retain

diverse economic skills, since those most likely'rmarry out” are those who have lived
outside the community to gain education or expegen

53.  While the Indian Act permits First Nations tleption of making their own
membership rules, many benefits follow statutodiéfined-status under the Indian Act, not
membership. These include on-reserve tax exemptastate rules, certain payments, and
post-secondary education support, and perhaps musirtantly, federally funded on-
reserve housing. This makes it difficult in praetifor First Nations to enable non-status
members to live on reserve, including children wa@e grown up on reserve and know no
other home.

54. These distinctions, compounded by two levélstatus under the Indian Act, have the
practical effect of imposing different classes ofsF Nation citizenship, within a
convoluted regulatory matrix, regardless of theéecia or collective decisions of the First
Nation. To simplify, under the Indian Act, 6(1) tst® is accorded to children with two
status Indian parents (or to children with a stdhdian father and a white mother who
were married prior to 1985); individuals with 6(dfatus pass on status to their children.
Children with only one 6(1) status parent are atedr6(2) status, which means they do not
have the right to pass Indian status to their cbildunless their child’s other parent has
either 6(1) or 6(2) statuf$.

55. The enactment of the Gender Equity in Indiagifeation Act remediated some of
the ongoing discriminatory effects of historicabyisions that revoked the Indian status of
women — and all their descendants — who marriedstatus men, while granting status to
non-aboriginal women - and their descendants - mhaied status Indians. Unfortunately,
as acknowledged by the Senate Standing Committd¢uaman Rights, this legislation did
“not deal with all sex discrimination stemming frattme Indian Act®®> some classes of
people continue to be excluded from status on tssbof the historic discrimination
against matrilineal descent. This two-parent rglehe context for another problematic
policy regarding unstated paternity, which arigeke child is a product of violence, rape,
or incest, cases in which the need to obtain pobstatus from the father places the mother
at risk. Under this policy, any father who is ndemtified in the birth registration of an
infant is presumed not to be a registered Indidleasnthe mother provides sworn proof
from the father or his family acknowledging patéyni

24 Indian Act, RSC 1985, c.I-5, s. 6(2), 7.
% standing Senate Committee on Human Rights, Sixth Rép®ecember 2010).
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56. Métis membership is not defined under the Imdiat or other legislation. Facing
objections by the Government that it was not pdssib identify members of the Métis
community, the Supreme Court has concluded thatityes demonstrated where a person
has an ancestral connection to the community,idelftifies as a member, and is accepted
as such by the communit§.This approach has been lauded for allowing for more
flexibility and indigenous control over membership.

57.  Inuit membership lists are maintained by edcthe four beneficiary organizations
in Canada (Inuvialuit Regional Corporation, Nunavumngavik Incorporated, Makivik

Corporation, and the Nunatsiavut Government). loheease, they establish their own
criteria but it is generally based on ancestry selftidentification as an Inuk.

The modern treaty and other claims processes

58.  Over the past decades, Canada has taken deterraction to address ongoing
aspects of the history of misdealing and harmdtéll on aboriginal peoples in the country,
a necessary step towards helping to remedy theieru disadvantage. Perhaps most
significantly, it has legislation, policy and preses in place to address historic grievances
of indigenous peoples with respect to treaty amatigimal rights, In this regard, Canada is
an example to the world. Settlement agreementso#imet arrangements achieved provide
important examples of reconciliation and accommodaif indigenous and national
interests.

59. Modern treaties, also referred to as compreberand claims agreements, deal
with areas over which indigenous peoples’ havenwathat have not been addressed
through historic treaties or other legal meansc&ih973, twenty-four comprehensive land
claims agreements have been concluded and aréeut.efhese cover approximately 40%
of Canada’s land mass and affect 95 indigenous aaritres?’ At the provincial level, the
British Columbia Treaty Process was establisheti9®3 to resolve outstanding claims to
lands and resources in the province, and has eesiit two final agreements that have
come into effect; the Government reports that tvasevare very close to taking effect.

60. Apart from modern treaty making to compreheglgivsettle land claims is the

specific claims process, which provides redress Historic grievances arising out of

historic treaties and settlements already reachexigh negotiations or binding decisions
of the Specifc Claims Tribunal. The specific claim®cess includes a so-called Treaty
Lands Entitlement mechanism, a procedure for sgtthnd debt owed to First Nations that
did not receive all of the land to which they wesstitled under historic treaties. In

particular, Treaty Lands Entitlement is signifidgrénhancing the land base of many First
Nations, addressing a recommendation made by théqus Special Rapporteur in 2004.

61. Despite their positive aspects, these treaty @her claims processes have been
mired in difficulties. As a result of these diffities, many First Nations have all but given

% R. v. Powley, 2003 SCC 43 (Supreme Court of Canada).
27 AANDC website, “ Fact Sheet: Comprehensive Landrasai
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up on them. Worse yet, in many cases it appeatshbae processes have contributed to a
deterioration rather than renewal of the relatigmdtetween indigenous peoples and the
Canadian State.

62. Many negotiations under these procedures haea bngoing for many years, in
some cases decades, with no foreseeable end. Ararohig concern is that the
Government appears to view the overall interest€afiadians as adverse to aboriginal
interests, rather than encompassing them. In thgpoehensive land claims processes, the
Government minimizes or refuses to recognize abwigrights, often insisting on the
extinguishment or non-assertion of aboriginal rigland title, and favours monetary
compensation over the right to, or return of, larldslitigation, the adversarial approach
leads to an abundance of pre-trial motions, whietjuires the indigenous claimants to
prove nearly every fact, including their very egiste as a people. The often limited
negotiating mandates of Government representalises also delayed or stymied progress
toward agreements.

63. The Government also tends to treat litigatind aegotiation as mutually exclusive
options, instead of complementary avenues towandtaal goal in which negotiations may
proceed on some issues while the parties seektarsstsfrom the courts concerning
intractable disagreements. Furthermore, the Goventimstated objective of “full and final

certainty” with respect to rights burdens the negimin process with the almost impossible
requirement of being totally comprehensive andcgrdiing all future circumstances. The
federal government has acknowledged that it isobgtep with the provinces on this point
and is reportedly contemplating changing coursalkow interim or partial agreements,

which is a hopeful sign.

64. The costs for all of the parties involved an@renous. Outstanding loans to First
Nations from Canada in support of their participatin the comprehensive land claims
negotiations total in excess of CAN$700 million.eBk loans remain owing even if a
government party discontinues the negotiations. Nditigation between Canada or its
provinces and indigenous peoples more economicaleficient. For example, the
Tshilhqot'in Nation’s aboriginal title litigation &8 cost the nation more than CAN$15
million, and taken 14 years to pursue, including fyears of trial, and the case is currently
under appeal to the Supreme Court of Canada. &isoNuu-chah-nulth nation’s litigation
over a commercial aboriginal right to fish has talkk® years, including three years of trial
and successive appeals. In the meantime, the NaltHohlth have been permitted to access
very little of the fishery.

65. Finally, an important impact of the delay ieaty and claims negotiations is the
growing conflict and uncertainty over resource depment on lands subject to ongoing
claims. It is understandable that First Nations wke the lands and resources over which
they are negotiating being turned into open pitasior drowned by a dam would begin to
question the utility of the process. For examptayrfindigenous nations in the Treaty 8
territory in British Columbia have been in Treatard Entitlement negotiations for a
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decade, for “so long that there are almost no abkil lands left for the First Nations to
select.®®

66. Even for those First Nations that achieve areegent despite these challenges,
implementation has proven to be difficult. The vastjority of the country’s territory was
constituted through historic (pre-1975) treatieshwiirst Nations, which for many First
Nations form a core aspect of their identity anthtrenship with Canada. Given their
constitutional implications, these treaties shohlve a similar significance for other
Canadians, yet treaty litigation forms 25-30% af tepartment of Justice’s inventory of
cases, according to information provided by the €&oment to the Special Rapporteur.
There are similar problems with implementation oftid judgments affirming aboriginal
rights. Poor implementation of existing rights anghties is hardly a strong motivator for
concluding new ones.

67. Since the visit of the previous Special Rapportin 2004, both federal and
provincial/territorial governments have made efdd improve the treaty negotiation and
claims processes. In 2007 the Government develtpedpecific Claims Action Plan to
address the backlog of pending claims, includingebtablishing a three-year time frame
for negotiating settlements, after which First Ma§ may opt to refer their case to a
tribunal for a final settlement. Also, federal Iglgtion in 2008 established the Specific
Claims Tribunal through which First Nations cankse&d obtain decisions and awards
binding on Canada in relation to historic grievasida 2013, the Government established a
Senior Oversight Committee composed of high-leeglefal and indigenous officials to
review and update the comprehensive land claimcypobased on the principles of
recognition and reconciliation.

68. It bears mentioning that, in spite of recedigial affirmation that the Métis had not
been provided the lands they were owed under ttter land spirit of the constitutional
agreement that created ManitdBahe Government does not appear to have a coherent
process or policy in place to address the landcangpensation claims of the Métis people.

Indigenous participation in economic developnrg

69. One of the most dramatic contradictions indigenpeoples in Canada face is that so
many live in abysmal conditions on traditional i®mies that are full of valuable and
plentiful natural resources. These resources araany cases targeted for extraction and
development by non-indigenous interests. Whilegadbus peoples potentially have much
to gain from resource development within theiriteries, they also face the highest risks to
their health, economy, and cultural identity fronyassociated environmental degradation.
Perhaps more importantly, indigenous nations’ ésftw protect their long-term interests in
lands and resources often fit uneasily into theredfby private non-indigenous companies,
with the backing of the federal and provincial goweents, to move forward with natural
resource projects.

2 Treaty 8 Tribal Association, Briefing to the Speé&apporteur (10 October 2013).
2% Manitoba Métis Federation v. AG Canada, 2013 SCCSi#pieme Court of Canada).
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70.  As negotiations under the treaty and claimsgsses reach a standstill in many
cases, other kinds of negotiated agreements outdidbese contexts are taking place,
especially in relation to natural resources devalept, a booming industry in Canada and a
main driver of the Canadian economy. Indeed, tlageea number of examples in which

First Nations have enjoyed economic and social fitenffom resource projects, either

through their own businesses, joint ventures, arefiesharing agreements. In particular
those First Nations that have clarified their apio@l rights and title can benefit from these
potential economic development initiatives.

71. The Supreme Court of Canada has been cleaththatrotection of aboriginal rights
in the Canadian constitution and the “honour of @mewn” together impose a duty to
consult aboriginal peoples when their rights — degeor recognized — may be affected by
government action and, where appropriate, to acamtate those rightS. The Special
Rapporteur repeatedly heard from aboriginal leadibidt they are not opposed to
development in their lands generally and go to tgleagths to participate in such
consultation processes as are available, butlibaetare generally inadequate, not designed
to address aboriginal and treaty rights, and ugualke place at a stage when project
proposals have already been developed. There appeabe a lack of a consistent
framework or policy for the implementation of tliaty to consult, which is contributing to
an atmosphere of contentiousness and mistrustishabnducive neither to beneficial
economic development nor social peace.

72. The Federal Government informed the SpecialpBdgur that the duty to consult
and accommodate in connection with resource dewsdop projects can be met through
existing processes, such as the environmental samses process. Since the passage of the
controversial 2012 Jobs, Growth and Long Term Rragpomnibus legislation, discussed
above, fewer projects require federal environmessakssments. When they do occur, they
often require indigenous governance institutiorsdready overburdened with paperwork —
to respond within relatively short time frames tchav has been described as a
“bombardment” of notices of proposed developmem; anus is placed on them to carry
out studies and develop evidence identifying angpetting their concerns. Indigenous
governments then deliver these concerns to a figlenapointed review panel that may
have little understanding of aboriginal rights gmiudence or concepts and that reportedly
operates under a very formal, adversarial procésslittie opportunity for real dialogue.

73. Indigenous representatives made the Speciapdregur aware of a number of
proposed or implemented development projects they feel pose great risks to their
communities and about which they feel their consdrave not been adequately heard, or
addressed. These include:

e The Enbridge Northern Gateway pipeline from Albettathe British Columbia
coast;

» The Kinder Morgan Trans Mountain pipeline twinnimgject;

%0 Haida Nation, supra.
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The New Prosperity open pit gold and copper mineuinteded Tsilhgot'in
traditional territory, which was twice rejected lan environmental assessment
panel;

The Fortune Minerals open-pit coal mine permit, chhissued over 16,000 hectares
of unceded traditional territory of the Tahltan Matin British Columbia;

The Liquid Natural Gas pipeline and drill wells morthern British Columbia in
Treaty 8 nations’ traditional territory;

Site C hydroelectric dam on the Peace River afigcTireaty 8 nations;

The Athabascan oilsands project, which is contatimgawaters used by the
downstream Athabasca First Nation;

The Platinex project in Kitchenuhmaykoosib Inningw{iKl) First Nation traditional
territory, in which a lack of prior consultationsrdted in bidirectional litigation and
the imprisonment of community leaders for mountadplockade to protect their
lands; and subsequent deals to withdraw Kl landsnfprospecting and mining
development without consultation with the Kl nation

Clean-up, remediation and compensation processiXdsitumen oil spills resulting
from steam injection extraction in Cold Lake Fiftgation traditional territory, a
remediation process that has included draininde; la

Two proposed hydroelectric dams affecting the Pikaimak nation, despite
implementation failures of the Northern Flood Agremt that was intended to
mitigate the effects of the last hydroelectric ddat flooded and eroded their lands;

The re-opening of a Hudbay nickel/gold mine in MashColumb First Nation
traditional territory without consultation with, gsent of, or benefits sharing
agreement with that nation;

The construction of the Fairford and Portage Diwgrsvater-control structures, and
the 2011 lack of imminent flood protection, floogjnand relocation of Lake St.
Martin First Nation;

Approval of the construction of the Jumbo Glaciegs®t in an unceded area of
spiritual significance to the Ktunaxa Nation;

Authorization of forestry operations in Mitchikarkbk Inik (Algonquins of
Barriere Lake);

Setting the percentage of the salmon fishery aléatéo aboriginal uses (social and
commercial) without consultation with affected Fikations;

Seismic testing for natural gas “fracking” extractiin Elsipogtog First Nation
traditional territory.

Since natural resources on public lands areedwsend regulated by provincial

governments, while “Indians, and lands reservedlfolians” are a federal jurisdiction,
Canada’s duty to consult and, when appropriatepracmdate indigenous peoples with
rights and interests over lands where developnmemraposed implicates both orders of
government. As a practical matter, however, it appé¢hat resource companies themselves
organize the consultations, where they occur. Huerfal Government has acknowledged
that it lacks a consistent consultation protocopolicy to provide guidance to provinces
and companies concerning the level of consultadiot forms of accommodation required
by the constitutional duty to consult.

21



A/HRC/27/52/Add.2

22

75. There are some positive developments aroundiuhgeto consult, primarily at the
provincial level. In Ontario, the negotiation of mmunity-specific impact and benefit
agreements with resource companies are becomingnoanand expected by indigenous
communities. Ontario has also amended its Mining &w Green Energy Act to require
increased consultation and accommodation to pratiestiginal rights, and notice prior to
any mineral claim staking. Manitoba has created raw@-Aboriginal Consultation
Participation Fund to facilitate aboriginal panpiation in consultations, and is treating its
Interim Provincial Policy and Guidelines for Crov@onsultations as a work in progress
pending further feedback and dialogue with abodabmations. In Nova Scotia, indigenous
nations have worked with the provincial and fedegal’ernments to develop terms of
reference for consultations. The federal Governnigrdlso working with a number of
provinces on framework agreements or memorandapoave the clarity and consistency
of consultation processes.

76. However, the indigenous representative with mwhihe Special Rapporteur met
expressed concern that, generally speaking, praigovernments do not engage the duty
to consult until development proposals have largelgen shape. When consultation
happens, resource companies have often alreadywtéd/én exploration and viability
studies, baseline studies are no longer possibttaacommodation of indigenous peoples’
concerns requires a deviation from companies’ pldime Special Rapporteur notes that
this situation creates an unnecessarily adverstieialework of opposing interests, rather
than facilitating the common creation of mutualgnieficial development plans.

77. ltis worth referencing other positive initias at the provincial level in the area of
resource extraction that encourage indigenous giaation in economic development
activities and benefits. For example, Ontario hma guarantee program to facilitate joint
ventures in green energy development by First Natiand provides funding for them to
obtain third party, professional advice to assassféasibility and viability of a proposed
partnership. Ontario also funds the Métis VoyagBavelopment Fund for Métis-led
resource development. In Alberta, industry groupisifoto a number of joint ventures with
First Nations in the energy sector, such as Kdimargy oil and gas development company
of the Blood Tribe and Tribal North Energy ServiadsWhitefish Lake First Nation. In
British Columbia and other parts of the countryygy@mments encourage impact benefit and
resource sharing agreements between resource c@mwpand First Nations. British
Columbia also has revenue sharing arrangementsifuing royalties, stumpage fees, and
oil and gas revenues. The Special Rapporteur isectord, however, about the province of
Saskatchewan’s position against revenue sharirgttlirwith First Nations on the ground
that resources are for all residents of Saskatchewa

Conclusions and recommendations

78.  Canada was one of the first countries in the ndern era to extend constitutional
protection to indigenous peoples’ rights. This congutional protection has provided a
strong foundation for advancing indigenous peoplestights over the last 30 years,
especially through the courts.
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79. Federal and provincial governments have made table efforts to address
treaty and aboriginal claims, and to improve the scial and economic well-being of
indigenous peoples. Canada has also addressed sahéhe concerns that were raised
by the Special Rapporteur’'s predecessor following ik visit in 2003. Moreover,
Canada has adopted the goal of reconciliation to pair the legacy of past injustices
and has taken steps toward that goal.

80. But despite positive steps, daunting challengeeemain. Canada faces a
continuing crisis when it comes to the situation oindigenous peoples of the country.
The well-being gap between aboriginal and non-abaginal people in Canada has not
narrowed over the last several years, treaty and asiginals claims remain persistently
unresolved, indigenous women and girls remain vulmable to abuse, and overall there
appear to be high levels of distrust among indigens peoples toward government at
both the federal and provincial levels.

81. The numerous initiatives that have been taken tathe federal and
provincial/territorial levels to address the problems faced by indigenous peoples have
been insufficient. Aboriginal peoples’ concerns andvell-being merit higher priority at
all levels and within all branches of Government, ad across all departments.
Concerted measures, based on mutual understandingnd real partnership with
aboriginal peoples, through their own representatie institutions, are vital to
establishing long-term solutions. To that end, itd necessary for Canada to arrive at a
common understanding with aboriginal peoples of olgctives and goals that are based
on full respect for their constitutional, treaty, and its internationally-recognized
rights.

82. The United Nations Declaration on the Rights dfhdigenous Peoples, which has
been endorsed by Canada, provides a common framewomwithin which the issues
faced by indigenous peoples in the country can b&ldressed.

83.  On the basis of these conclusions and the obsations in this report, the Special
Rapporteur recommends the following:

Social and economic conditions

84. The Government should ensure sufficient fundindor services for indigenous

peoples both on and off reserve, including in areasf education, health, and child

welfare, in light of the rights and significant neels of indigenous peoples and the
geographic remoteness of many indigenous communisieand insure that the quality

of these services is at least equal to that providether Canadians.

85. Federal, provincial and aboriginal governmentsshould improve upon their
coordination in the delivery of services. Continuedefforts should be made to support
indigenous-run and culturally appropriate social ard judicial services, and to
strengthen and expand programs that have already aeonstrated successes.

23
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86. Canada must take urgent action to address theohsing crisis in indigenous
communities both on and off reserve, especially camunities in the north, and
dedicate increased funding towards this end. In paicular, the Government as a
matter of urgency should work with Inuit representaives to ensure affordable,
sustainable and adequate housing in the Artic, antb design and construct housing to
adapt to the region’s environment and culture.

87. The Government should work with indigenous pedps to enhance education
opportunities for them, and in particular should consult with indigenous peoples,
through their representative institutions, to address any outstanding concerns they
may have related to the proposed First Nations Edation Act, including with respect

to adequate funding.

Truth and reconciliation

88. The Government should ensure that the mandate fothe Truth and
Reconciliation Commission is extended for as longsamay be necessary for it to
complete its work, and should consider establishingneans of reconciliation and
redress for survivors of all types of residential shools.

Missing women and girls

89. Bearing in mind the important steps already takn to inquire into the
disturbing phenomenon of missing and murdered aboginal women and girls and to
develop measures to address this problem, the feddrGovernment should undertake
a comprehensive, nation-wide inquiry into the issueof missing and murdered
aboriginal woman and girls, organized in consultatin with indigenous peoples.

Self-government, participation and partnership

90. Any existing legal barriers to the effective etcise of indigenous self-
government, including those in thelndian Act, should be removed, and effective
measures should be taken to build indigenous goveance capacity. Canada should
continue to engage in, and adequately fund, meanifig negotiations to transfer
governance responsibilities to First Nations, Inuitand Métis governments and to
financially support, at adequate levels, the devepoment and operation of indigenous
self-governance institutions.

91. In consultation with indigenous authorities, tle Government should take
measures to streamline reporting procedures under antribution agreements to
alleviate unnecessary or overlapping reporting regiiements.
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92. New laws, policies and programmes that affechdigenous peoples should be
developed in consultation and true partnership with them. The federal and
provincial/territorial governments should not push forward with laws, policies or
programmes where significant opposition by indigenas governments and leadership
still exists.

93.  With respect to legislation recently passed—ifheding the Safe Drinking Water
for First Nations Act, the Family Homes on Reserveand Matrimonial Interests or
Rights Act, and the Jobs, Growth and Long Term Progerity omnibus legislation—
Canada should ensure that these laws are only imptented following meaningful
consultation, with a view to obtaining the consenof the indigenous peoples to which
they will apply, and with accommodation of their cacerns.

94. Concerted efforts should be taken to address tatanding concerns related to
gender discrimination in determining eligibility for registration under the Indian Act,
and to adopt where possible a more flexible appro&c that takes into account
indigenous peoples’ own criteria for membership.

95. The federal Government should work with indigenus peoples in international
border areas, in particular the Mohawk Nation at Akwesasne, to remove barriers to
their free movement within their traditional territ ories.

Treaty negotiation and claims processes

96. Concerted measures should be adopted to dealtkvihe outstanding problems
that have impeded progress with the treaty negoti@n and claims processes.
Moreover, within these processes the Government shiol take a less adversarial,
position-based approach in which it typically seekshe most restrictive interpretation
of aboriginal and treaty rights possible. In this egard, the Government should instead
acknowledge that the public interest is not opposetb, but rather includes, aboriginal
concerns.

97. Canada should take active measures to developpaocedure for addressing
outstanding Métis land claims, to avoid having toiligate cases individually, and enter
into negotiations with Métis representatives to reeh agreements towards this end.

Resour ce development

98. In accordance with the Canadian constitution amh relevant international

human rights standards, as a general rule resourcextraction should not occur on
lands subject to aboriginal claims without adequateconsultations with and the free,
prior and informed consent of the indigenous peopk concerned. Further, Canada
should endeavor to put in place a policy frameworkfor implementing the duty to

consult that allows for indigenous peoples’ genuinénput and involvement at the
earliest stages of project development.
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99. Resource development projects, where they occushould be fully consistent
with aboriginal and treaty rights, and should in no case be prejudicial to unsettled
claims. The federal and provincial governments shdd strive to maximize the control
of indigenous peoples themselves over extractive @ptions within their lands and the
development of benefits derived therefrom.
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