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In the Matter of:

The Petition of the Wisconsin Association of Criminal Defense Lawyers, the
Wisconsin Association of Justice, Francis W. Deisinger, Paul G. Swanson,
Christopher E. Rogers, Dean A. Strang, Jerome F. Buting, Louis B. Butler,
Janine P. Geske, John A. Birdsall, Henry R. Schultz, Keith A. Findley,
Franklyn M. Gimbel, Walter F. Kelly, Peggy A. Lautenschlager, John T.
Chisholm, Kelly J. McKnight, E. Michael McCann, Daniel D. Blinka, James M.
Brennan, Ben K. Kempinen, John S. Skilton, James C. Boll, Ralph M. Cagle,
Robert R. Gagan, Diane S. Diel, Thomas S. Sleik, Gerald W. Mowris, Gerald
M. O’'Brien, Jon P. Axelrod, Michael J. Steinle;, Howard A. Pollack, Thomas R.
Streifender, Joseph K. Tierney, Christy A. Brooks, for an amendment to
Supreme Court Rule 81.02 changing the hourly rate of compensation for
court-appointed lawyers to $100/hour, indexing that rate to annual cost
of living increases, and specifying that the payment of an hourly rate less
than the rate set forth in Supreme Court Rule 81.02 for legal services
rendered pursuant to appointment by the State Public Defender under
Wisconsin Statutes section 977.08 1s unreasonable.

PETITION TO AMEND SUPREME COURT RULE 81.02

To:  The Honorable Justices of the Wisconsin Supreme Court

The Wisconsin Association of Criminal Defense Lawyers, the Wisconsin
Association of Justice, Francis W. Deisinger, Paul G. Swanson, Christopher E.
Rogers, Dean A. Strang, Jerome F. Buting, Louis B. Butler, Janine P. Geske,
John A. Birdsall, Henry R. Schultz, Keith A. Findley, Franklyn M. Gimbel,
Walter F. Kelly, Peggy A. Lautenschlager, John T. Chisholm, Kelly J.
MecKnight, E. Michael McCann, Daniel D. Blinka, James M. Brennan, Ben K.
Kempinen, John S. Skilton, James C. Boll, Ralph M. Cagle, Robert R. Gagan,
Diane S. Diel, Thomas S. Sleik, Gerald W. Mowris, Gerald M. O’'Brien, Jon P.
Axelrod, Michael J. Steinle, Howard A. Pollack, Thomas R. Streifender, Joseph
E. Tierney, and Christy A. Brooks petition this Honorable Court to amend
Supreme Court Rule 81.02 accordingly:

1 Change the hourly rate of compensation for court-appointed lawyers to
$100/houy;



Include a provision indexing future compensation rates to annual
cost of living increases; and,

Include a provision specifying that any payment for legal services
rendered pursuant to appointment by the State Public Defender under
Wisconsin statutes section 977.08 of an hourly rate less than the rate
sef, forth in Supreme Court Rule 81.02 is unreasonable,

SCR 81.02 COMPENSATION (PROPOSED)

(L)

”5“

2)

(3)

Except—as—provided—under-sub—Omy-a-[Alttormeys appointed by any
court to provide legal services for that court, for judges sued in
their official capacity, for indigents and for boards, commissions and
committees appointed by the supreme court shall be compensated at a
rate of $70-per-hour-er—a-higher-rate-seb-by—the-appointing authority:
The-suprome—eeurt—shallvoview-the—speeified-—rate—of componsation
every—two—years $100/ hour or a higher rate set by the appointing
authority. The minimum hourly rate shall be indexed and raised
annually consistent with cost of living increases,

Aﬁyﬁeﬁdefeﬂegaksemee&m&&%ﬁtmt—fekthe—pfeﬁmﬂ—%gal
sepvicesadlessthan the rate-of compoensation-undersub—(-

The rate specified in sub. (1) applies to services performed after July1;
1994 January 1, 2018,

The pavment of an hourly rate less than the rate set forth in Supreme
Court Rule 81.02(1) for legal services rendered pursuant to
appointment by the State Public Defender under Wisconsin Statutes
section 977.08 is unreasonable.

INTRODUCTION

The Sixth and Fourteenth Amendments to the U.S. Constitution

obligate states to provide effective representation to the indigent accused at all

critical stages of criminal or delinquency cases that carry loss of liberty as a

potential punishment. However, unreasonably low attorney compensation

rates interfere with a lawyers’ ethical and constitutional obligations to give



undivided loyalty to each and every defendant. Unreasonable compensation
with no allowances for an attorney's overhead expenses, and flat fee
contractual arrangements to represent the poor in criminal and delinquency
courts, are constitutionally deficient because of financial conflicts of interests
that pit an attorney’s financial interests against the client’s right to effective

representation.

Wisconsin has the lowest assigned counsel compensation rates in the
country due to decades of neglect by the legislature. The court should amend
Supreme Court Rule 81.02 and dirvect the State Public Defender to pay
assigned counsel an hourly rate not less than $100/hour, to ban flat fee
contracting, and, to require annual increases to the rate consistent with the

consumer price index.

II. RIGHT TO COUNSEL APPOINTMENT PROCESS

By statute, Wisconsin provides counsel in the first instance to eligible
indigent criminal defendants through the State Public Defender (“SPD™).
When the SPD has a conflict of interest, or is otherwise unable to represent
an eligible indigent defendant, representation is provided through counsel
appointment and paid by the SPD. See Wis. Stats. §§ 977.05(4)(), (), (jm);
977.05(5)(a); 977.07; 977.08. Nearly forty percent of all SPD cases are appointed
to the private bar based on conflicts that preclude SPD staff representation.

State Bar of Wisconsin Bi-Weekly Newsletter, Inside Track, v.7 n.6 (2015).

As discussed below, the quality of representation depends on the
experience of the appointed attorney, the financial incentives in the
compensation scheme and the case resources available to the attorney.
Currently, the statutory compensation of $40/hour and flat rate contracting
attracts mainly inexperienced attorneys who are incentivized to provide

minimal representation to their fiinancially poor clients in some counties.



Anccdotal examples of inadequate representation abound across the
state — in both urban and rural areas - and are daily witnessed by judges and
district attorneys who work in the criminal justice system. Raising the rate -
and prohibiting flat rate contracting - will drastically improve the quality of
attorneys willing to accept SPD appointments and prevent the reality of
ineffective assistance of counsel that is occurring daily in the criminal courts of

this state.

III. 2010 PETITION TO AMEND SCR 81.02

This court has been asked to address this issue before. On July 6, 2011,
in its ruling on petition 10-03, this Court considered and rejected a request for
a rule increasing the statutory rates for counsel appointed by the SPD. But in
the course of ruling, this Court made several important holdings that make
granting the request now, six years later, appropriate and necessary. First,
this Court held that the question of the statutory appointed counsel rate is “an
area of shared authority for the court and the legislature.” In the matter of the
petition to amend Supreme Court Rule 81.02, at 8 (App. 1.) Second, this Court
found that there was “extensive anecdotal evidence that supports [the
petitioners’] assertion that funding shortfalls may compromise the right to
effective assistance of counsel.” (App. 9.) Finally, this Court obsgerved that “our
criminal justice system is reaching a breaking point” with regard to defense

funding:

“The resources available for the defense of poor people accused of
crime has fallen alarmingly, potentially compromising our
constitutional responsibility to ensure that every defendant stands
equal before the law and is afforded the right to a fair trial guaranteed
by our constitution. If this funding crisis is not addressed, we
risk a constitutional crisis that could compromise the
integrity of our justice system.” (Id.) (emphasis added).



Unfortunately, that funding crisis has not been addressed. Rather, rates
for assigned counsel have remained stagnant, and hence have become even less
adequate than they were when the Court declared that we were at risk of a
“constitutional crisis” (Id.) And the result has been cases with wholly
inadequate assigned counsel representing citizens facing even the most serious
charges. The Court’s concern that this looming constitutional crisis would

“compromise the integrity of our justice system” has become a reality. ({d.)
IV. EMPIRICAL STUDIES REGARDING RATE INSUFFICIENCY

The instant petitioners seek this Court’s intervention because the
funding crisis has not been addressed since petition 10-03 in 2011, and we have
reached a constitutional crisis wherein the Sixth Amendment is continuously
jeopardized. Petitioners offer concrete, empirical evidence—not just
anecdotes—of this crisis in the form of two studies released since 2011 that
bring clarity to the “constitutional crisis”: a) Rotioning Justice: The
Underfunding of Assigned Counsel Systems, National Association of Criminal
Defense Lawyers (NACDL) (2013) (App. 11); and, b) Justice Shortchanged:
Assigned Counsel Compensation in Wisconsin, Sixth Amendment Center (6AC)

(2014) (App. 47).

The NACDL study confirms that Wisconsin’s assigned counsel rate is
the lowest in the nation. (App. 11.) The 6AC study demonstrates that
Wisconsin’s $40/hour compensation rate fails to even cover attorney
overhead—causing attorneys to essentially work for free. (App. 50.) This
makes it nearly impossible to attract even average quality lawyers to perform
this critical, constitutionally mandated, function. Courts across the country
have repeatedly acted to increase appointed counsel rates when they fail to
account for overhead or are confiscatory, as in Wisconsin. The 6AC study
details—through a meticulous review of other states and a survey of Wisconsin

appointed counsel—what this court previously heard only in anecdotal terms:

e



Wisconsin violates the ABA Ten Principles demand that appointed
counsel be paid both a “reasonable fee” and “actual overhead expenses.”
(App. b4.)

a.

In 2002, the American Bar Association (ABA) promulgated Ten
Principles of o Public Defense Delivery System-a set of ten
standards that, in the words of the ABA, “constitute the
fundamental criteria necessary to design a system that provides
effective, efficient, high quality, ethical, conflict-free legal
representation for eximinal defendants who are unable to afford an
attorney.” (App. 52-53.)

In 2002, the American Bar Association (ABA)} promulgated Ten
Principles of a Public Defense Delivery System—a set of ten
standards that, in the words of the ABA, “constitute the
fundamental criteria necessary to design a system that provides
effective, efficient, high quality, ethical, conflict-free legal
representation for criminal defendants who are unable to afford an
attorney.” (Id.)

SPD’s assigned counsel division pays attorneys in one of two ways:
(1) the $40 hourly rate with no allotment for overhead; or, (2) a flat,
per-case contracted amount. Both methods fail the Ten Principles
as detailed below. (Id.)

Wisconsin

1 According to a 2013 State Bar of Wisconsin analysis, the
average overhead for a Wisconsin lawyer 1s $102,050. (App.
54.) As shown below, even if such a lawyer 18 able to bill 2000
hours per year he or she would still fall over $20,000/yr. short
of meeting that overhead. (Id.)

it.  In 1978, when the legislature established the State Public
Defender’s role in the circuit courts, the hourly rate of
compensation for appointed lawyers was $35 ($25 for travel
time). In 1992, the legislature increased private bar
compensation to $50 for in-court time and $40 for out-of-
court time: travel time remained wunchanged at $25.
However, in 1995, the legislature reduced the in-court rate
to create a uniform $40 hourly rate. Again, the $25 hourly



rate for travel remained unchanged. The 1995 structure
continues to apply today. (Id.})

e. Accordingly, several state courts have demanded a reasonable fee
in addition to overhead expenses, as detailed below.

1.  Kansas: In 1987, the Kansas Supreme Court ordered that the
state has an “obligation to pay appointed counsel such sums
as will fairly compensate the attorney, not at the top rate an
attorney might charge, but at a rate which is not confiscatory,
considering overhead and expenses.” The court established, in
1987, that overhead was $30.00/hour and ordered the rate to
be established at $80.00/hour. (Id.)

1.  Alaska: “We thus conclude that requiring an attorney to
represent an indigent criminal defendant for only nominal
compensation  unfairly  burdens the  attorney by
disproportionately placing the cost of a program intended to
benefit the public upon the attorney rather than upon the
citizenry as a whole.” Delisio v. Alaska Superior Court, 740
P.2d 437 (1987). So stated the Alaska Supreme Court in
1987 because doing so would be taking “private property for a
public purpose without just compensation.” (App. 55.)

i1i. West Virginia: The West Virginia Supreme Court determined
in 1989 that court appointed attorneys in that state were
forced to “involuntarily subsidize the State with out-of-pocket
cash” because the then-current rates did not cover attorney
overhead. Jewell v. Maynard, 383 S.E.2d 536 (W. Va.
1989). “Perhaps the most serious defect of the present
system,” the West Virginia Court determined, “is that the low
hourly fee may prompt an appointed lawyer to advise a client
to plead guilty, although the same lawyer would advise a
paying client in a similar case to demand a jury trial” In
1989, the court set the rate at $45.00/hour out of court and
$65.00/hour in court. (App. 55.)

iv. Mississippi: In 1990, the Mississippi Supreme Court
determined that indigent defense attorneys are entitled to
“reimbursement of actual expenses” in addition to a
reasonable sum, and defined “actual expenses” to include “all
actual costs to the lawyer for the purpose of keeping his or her

@

i See Exhibit 3 (a summary of legislative atlempts to increase the rate since 1995) and Exhibit 4 (a
summary of SPD budget proposals to increase the rate every bienniwm since 1995).
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door open to handle this case.” Wilson v. State, 574 S0.2d 1338
(Miss. 1990). The court set the rate for overhead at
$25.00/hour. (App. H5.) The Mississippi overhead rate has
bheen subsequently increased to $32.50 per hour.

Oklahoma: In the same year as the Mississippi decision, the
Oklahoma Supreme Court echoed the 1987 Kansas decision in
finding that state government “has an obligation to pay
appointed lawyers sums which will fairly compensate the
lawyer, not at the top rate which a lawyer might charge, but
at a rate which 1s not confiscatory, after considering overhead
and expenses.” State v. Lynch, 796 P.2d 1150 (Okla. 1990).
The court held that “[a]s a matter of course, when the district
attorneys’ . . . salaries are raised by the Legislature so, too,
would the hourly rate of compensation for defense counsel.”
The Oklahoma Court also determined that a “provision must
be made for compensation of defense counsel's reasonable
overhead and out of pocket expenses.” The overhead costs for
the Oklahoma attorneys in 1989 were between $50.88 per
hour and $48.00 per hour. This is in addition to the reasonable
fee, making the total compensation rate between $62.63 and
$80.14—in 1989. (App. 56)

New York: Landmark litigation in New York City in 2003
announced that “[ejqual access to justice should not be a
ceremonial platitude, but a perpetual pledge vigilantly
guarded.” N.Y. County Lawyer’s Assn v. State, 192 Misc. 2d
424, 425 (N.Y. Sup. Ct. 2002). Deriding the “pusillanimous
posturing and procrastination of the executive and legislative
branches” for failing to raise the rate for more than 17 years,
the court determined that the other two branches of
government created an assigned counsel “crisis” that impairs
the “judiciary’s ability to function.” The low compensation was
found to result “in denial of counsel, delay in the appointment
of counsel, and less than meaningful and effective legal
representation.” The following year the rate was statutorily
raised to $75.00/hour. (App. 56-57.)

Alabama: In 1993, the Alabama Court of Criminal Appeals
determined in May v. State that indigent defense attorneys
were entitled to overhead expenses of $30 per hour in addition
to a reasonable fee. May v. State, 672 So, 2d 1307, 1308 (Ala.
Crim. App. 1993). In Wright v Childree, the Alabama
Supreme Court determined that assigned counsel are entitled



to a reasonable fee in addition to overhead expenses. Wright
v. Childree, 972 So0. 2d 771 (Ala. 2006). After this litigation,
the Alabama Legislature increased the hourly rate to $70 per
hour. (App. 57-58.)

vii  South Dakota: in 2000, the South Dakota Supreme Court set
public counsel compensation hourly rates at $67 per hour. To
ensure that attorneys were perpetually paid both a reasonahle
fee and overhead, the Court also mandated that “court-
appointed attorney fees will increase annually in an amount
equal to the cost of living increase that state employees
receive each year from the legislature.” Assigned counsel
compensation in the farmlands of South Dakota now stands
at $84 per hour—more than double the pay for attorneys in
Wisconsin. (App. 58.) As of December 2016, the South Dakota
assigned counsel compensation rvate is $94/hour. (See:
http:/fujs.sd.goviuploads/docs/2017CourtAppointed Attorney F
ees.pdf)

2. Wisconsin violates the ABA Ten Principles’ prohibition on contracts let
solely on cost (App. 61.)

a.

Fixed fee contracts that require lawyers to be paid “the same
amount, no matter how much or little he works on each case,”
causes conflicts because il 1s in the lawyer’s “personal interest to
devote as little time as possible to each appointed case, leaving
more time for the lawyer to do other more lucrative work.” (Id.)

“As of TFebruary 2014, SPD employed 58 fixed-fee contracts
compensating attorneys at a rate between $248 and $362 per case
(depending on the county). Do these Wisconsin contractual
arrangements produce financial incentives to triage work in favor

of some defendants, but in detriment of others? The answer is
‘ves.” (Id.)

“Even in the average misdemeanor case, the attorney must be able
to, among other tasks: meet with and interview with the client;
attempt to secure pretrial release if the client remaing in state
custody (but, before doing so, learn from the client what conditions
of release are most favorable to the client); keep the client informed
throughout the duration of proceedings; prepare for and appear at
the arraignment, wherein he must preserve his client’'s rights;
request and review formal and informal discovery; launch an
investigation, scouring all sources of potential investigative



information in the process, and ag soon as possible; research the
law; develop and continually reassess the theory of the case; file
and argue on behalf of pretrial motions; read and respond to the
prosecution’s motions; negotiate plea options with the prosecution,
including sentencing outcomes; and all the while prepaving for the
event that the case may be going to trial and possibly sentencing.”
(App. 61-62.2) Fixed fee confracting makes it financially
impractical and infeasible for lawyers to provide these essential
services to their clients.

Accordingly, several states have barred fixed fee contracting, as
detailed below.

i.  Idaho: Idaho requires that representation shall be provided
through a public defender office or by contracting with a
private defense attorney “provided that the terms of the
contract shall not include any pricing structure that charges
or pays a single fixed fee for the services and expenses of the
attorney.” 1.C. § 19-859 (codified in 2014). (App. 62.)

i1,  Michigan: In establishing minimum standards, rules, and
procedures, the Michigan Indigent Defense Commission is
statutorily barred from approving indigent defense plans that
provide “economic disincentives,” and the statute further
states that “incentives that impair defense counsel's ability to
provide effective representation shall be avoided.” Mich. Stat.
Ann. § 780.991(2)(b). (App. 62-63.)

tii, South Dakota: The South Dakota Unified Judicial System
Policy 1-Pd-10, issued by the state supreme court, not only set
a reasonable hourly rate that “will increase annually in an
amount equal to the cost of living increase that state
employees receive each year from the legislature,” but also
banned flat fee contracting. The policy requires that “{a}ll
lawyers . . . be paid for all legal services on an hourly basis.”
(App. 63.)

iv. Washington: A federal courtin 2013 called the use of very low
rate flat fee contracts in two cities in Washington State prior
to a supreme court ban an “intentional choice” that

? See also National Association of Criminal Defense Lawyers, Minor Crimes, Massive Waste: The
Terrible Toll on America’s Broken Misdemeanor Courts 22 (2009), avatlable at
htips/fwww.nacdl.orgfreports/misdemeanorf; Wisconsin State Public Defender, Minimum Altorney

Performeance Standards,
httpfwispd.org/images/ACD Forms/Minimum_Atiorney_Performance_Standards_Private_Bar.pdf.
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purposefully “left the defenders compensated at such a paltry
level that even a brief meeting [with clients] at the outset of
the representation would likely make the venture
unprofitable.” Wilbur v. Mouni Vernon, No. C11-1100RSL, at
*15 (W.D. Wash. Dec, 2013), avaitlable aft
http:/isixthamendment.org/wpeontent/uploads/2013/12/Wilbu
r-Decision.pdf . (App. 63.)

v. Nevada: Since the publication of the 6AC report, the Nevada
Supreme Court also banned flat fee contracting:
http://sixthamendment.org/nevada-supreme-court-bans-flat-
fee-contracting/.

Unreasonably low attorney compensation rates interfere with a lawyers’
ethical obligation to give undivided loyalty to each and every
defendant (App. 64.)

a.

At its July 2000 meeting, the ABA House of Delegates adopted a
resolution reaffirming the core value of the legal profession. The
resolution calls on lawyers to maintain “undivided loyalty” to the
client and to “avoid conflicts of interest” with the client. (Id.)

A lawyer shall not permit a person that pays the lawyer.to render
legal services to “regulate the lawyer’s professional judgment in
rendering such legal services.” ({d.) The Model Rules have since
been adopted by the state bar associations in 49 of 50 states, plus
the District of Columbia (including Wisconsin), {/d.)

In a 1979 case, Ferri v. Ackerman, the United States Supreme
Court determined that “independence” of appointed counsel to act
as an adversary is an “indispensable element” of “effective
representation.” Ferrt v. Ackerman, 444 U.S. 193 (1979), available
at http://www.oyez.orgleases/1970-1979/1979/1979 78 5981.

Two years later, the Court determined in Polk County v. Dodson
that states have a “constitutional obligation to respect the
professional independence of the public defenders whom it
engages.” Polk County v. Dodson, 454 U.S. 312 (1981), available at
http://www.oyez.org/cases/1980-1989/1981/1981 80 824.
Observing that “a defense lawyer best serves the public not by
acting on the State’s behalf or in concert with it, but rather by
advancing the undivided interests of the client.” Id.

11



This principle is confirmed in Strickland v. Washington. In that
case, the Court states that “independence of counsel” is
“constitutionally protected,” and that “[glovernment violates the
right to effective assistance when it interferes in certain ways with
the ability of counsel to make independent decisions about how to
conduct the defense.” Strickland v. Washington, 466 11.S. 688
(1984), avatlable at hitp://www.ovez.org/cases/1980-
1989/1983/1983 82 1554,

Both unreasonable compensation with no allowances for overhead
expenses and flat fee contractual arrangements to represent the
poor in criminal courts are constitutional viclations precisely
because each pits the attorney’s financial well-being against the
client’s right to conflict-free rvepresentation. A lawyer can be
pushed into thinking about how to make the representation
profitable in addition to, and potentially in opposition to, the
interests of the client. (App. 65.)

Concerns over separation of powers do not prevent the Wisconsin
Supreme Court from increasing assigned counsel rates through judicial
rule, (App. 68.)

a.

Despite the Court’s “sincere concern” and recognition of the
“extensive anecdotal evidence” that “shortfalls may compromise
the right to effective assistance of counsel” in Wisconsin, this Court
in 2011 denied petition 10-03, in part because of “a particularly
challenging budgetary environment” for the legislature at that
time. In the matter of the petition to amend Supreme Court Rule
81.02, at 9. However, the legislature’s failure to act to increase the
assigned counsel rate for more than twenty years spans periods of
budgetary surplus as well as the more challenging environment
the court took note of in 2010, when the state was still recovering
from the last recession. In times of surplus, as well as the last six
vears, the legislature instead returned money to the taxpayers
through various means rather than adequately fund the ACD
caseload. Tax reductions are certainly a laudable goal, but not at
the expense of the state’s constitutional obligations under Gideon
v. Wainwright, 372 U.S. 335 (1963).

There is no separation of powers concern here. This court
recognized that it has “shared authority” in this area with the
legislature. (App. 8.) And this Court has inherent power to ensure
the effective administration of jusfice in the State of Wisconsin,
See, e.g., State ex rel. Friedrich v. Circuit Court for Dane County,

12



192 Wis. 2d 1, 531 N.W.2d 32 (1995). The Wigconsin constitution
grants the

...supreme court power to adopt measures necessary for
the due administration of justice in the state, including
assuring litigants a fair trial, and to protect the court and
the judicial system against any action that would
unreasonably curtail its powers or materially impair its
efficacy. Such power, properly used, is essential to the
maintenance of a strong and independent judiciary, a
necessary component of our system of government. In the
past, in the exercise of its judicial power this court has
regulate the court’s budget, court administration, the bar,
and practice and procedure, has appointed counsel at
public expense, has created a judicial code of ethics and
has disciplined judges.

State v. Holmes, 106 Wis. 2d 31, 44-45, 315 N.E.2d 703, 710(1982).
Forty years of active indifference by the executive and legislative
branches has materially impaired the administration of justice in
this state.

The Court should not fear that adopting a court rule increasing pay
will necessarily result in forcing the legislature to expend more
money. The Wisconsin legislature can, for instance, find other ways
to offset the increased costs required to fulfill the constitutional
command of access to competent, conflict-free counsel. The
legislature could, for example, offset the expenses by increasing
reliance on diversion that could move juvenile and adult
defendants out of the formal criminal justice system and provide
help with potential drug or other dependencies. Similarly,
lawmakers can change low-level, non-serious crimes to
“citations”—in which the offender is given a ticket to pay a fine
rather than being threatened with jail fime thus triggering the
constitutional right to counsel. (App. 69.)

But if the failure to pay a reasonable rate creates financial conflicts
of interests that result in lawyers triaging the Sixth Amendment
duty they owe to some clients in favor of others, then Wisconsin is
in violation of the U.S. Constitution—a situation the policymakers
may want to redress to avoid costly systemic litigation.

13



V. FEDERAL GOVERNMENT

The United States Department of Justice has determined that Courts

may act preemptively to prevent constructive demial of counsel rather than

waiting to resolve issues retrospectively through Strickland.

1. On September 25, 2014, the DO filed a Statement of Interest? in a class
action lawsuit, Hurrell-Harring v. New York, brought by the New York
Civil Liberties Union (NYCLU) alleging a systemic denial of counsel in
five upstate New York counties.® The Statement of Interest provides
DOJ’s expertise to the court on what constitutes a “constructive” denial
of counsel under the Sixth Amendment. In short, the DOJ statement
establishes that a court does not have to wait for a case to be disposed
of and then try to unravel retrospectively whether a specific defendant’s
representation met the aims of Gideon and its progeny. If state or local
governments create structural impediments that make the appointment
of counsel “superficial” to the point of “non-representation,” a court can
step in and presume prospectively that the representation is ineffective.
The types of government interference enunciated in the DOJ Statement
of Interest include (but most assuredly are not limited to): “a severe lack
of resources,” “unreasonably high caseloads,” “critical understaffing of
public defender offices,” and/or anything else making the “traditional
markers of representation” go unmet (ie., “timely and confidential
consultation with clients,” “appropriate investigations,” and adversarial
representation, among others).

2. In another Statement of Interestd filed August 14, 2013, in Wilbur v.
City of Mount Vernon, the DOJ comments specifically on the issue of
public defense attorneys having sufficient time to provide adequate
representation. At the heart of the Wilbur case was the issue of how
excessive caseloads of public defense attorneys resulted in deficient

3 Statement of Interest of the United States, Hurrell-Harring v. New York (IN.Y. Sup. Ct. Oct. 21,
2014) (No. 8866-07), avatlable at http://www justice.gov/sites/default/files/press-
releases/attachments/2014/09/2b/statement_of interest.pdf.

1 Tn March 2015, the case settled on the eve of trial with the State of New York agreeing to pay 100%
of all indigent defense costs in the counties that were named defendants. Stipulation and Order of
Settlement, Hurrell-Harring v. New York, No, 8866-07 (N.Y. Sup. Ct. filed Oct. 21, 2014). The state
agreed to pay $5.56 million in attorneys’ fees and costs to the NYCLU and the law firm representing the
plaintiffs. The lawsuit settlement has sparked greater advocacy for the state to pick up 100% of all
indigent defense costs in the remaining upstate counties.

5 Statement of Interest of the United States, Wilbur v, City of Mount Vernon, {(W.DD. Wash. Dec. 4,
2013) (No, C11-1100RS8L), ECT No. 322, qvailable at

http:/iwww justice.govicrt/about/spl/documents/witbursci8-14-13.pdf.
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representation under the Sixth Amendment to the U.S. Constitution. At
the time the original complaint was filed in 2011, the cities of Mt.
Vernon and Burlington, Washington, jointly contracted with two private
attorneys to represent indigent defendants in their municipal courts, as
they had done “for nearly a decade.” Under the contract, the two
attorneys served together as “the public defender” and were paid a flat
annual fee out of which they had to provide all “investigative, paralegal,
and clerical services” without any additional compensation. In other
words, the more work and non-attorney support they dedicated to their
clients’ cases, the less each attorney’s take-home pay. And each
contracting attorney handled between 950 and 1,150 appointed cases
each year, in addition to maintaining a healthy private practice on the
side. With such heavy caseloads, the contract defenders were alleged to
“regularly fail to return calls” or “meet with” or “interview” their clients,
and “rarely, if ever, investigate the charges made against” their clients.
And the cities’ failure to adequately “monitor and oversee” the system
they operated by way of the contract amounted to a “construct[ive]
denial of the right to counsel” as guaranteed under Gideon. The judge in
the federal lawsuit challenging the constitutionality of the indigent
defense services in two Washington cities, noted that “no hard and fast
number of pretrial motions or trials is expected,” but when hardly any
motions are ever filed and the number of trials is “incredibly small” 1t is
a “sign of a deeper systemic problem.” Wilbur v. Mount Vernon, No. C11-
1100RSL (W.D. Wash. Dec. 2013), avarlable at
http:/sixthamendment.org/wp-content/uploads/2013/12/Wilbur-

Decision.pdf.

3. The DOJ has twice filed amicus briefs furthering their position on
constructive denial of counsel. Most recently, on May 12, 2016, DOJ filed
an amicus briefb in the Supreme Court of Idaho in Tucker v. Idaho, in
which the ACLU of Idaho alleges systemic denial of counsel for the
indigent accused. As in Hurrell-Harring, the DOJ states in Tucker that
a “constructive denial of counsel violating Gideon occurs where the
traditional markers of representation are frequently absent or
significantly compromised as a result of systemic, structural
limitations.” (Id.)

On September 11, 2015, the DOJ filed an amicus brief” in Kuren v.
Luzerne County at the Pennsylvania Supreme Court. The Kuren class

8 Brief for the United States as Amicus Curiae Supporting Plaintiffs-Appellants, Tucker v. Idaho, No,
43922-2016 ddaho filed May 11, 2016).

7 Brief for the United States as Amicus Curiae in Support of Appellants, Kuren v. Luzerne County,
Nos, 57 MAP 2015, 58 MAP 2015 (Pa. Sept. 10, 2015), available at

http:/fwww justice gov/opa/pr/department-justice-files-amicus-brief-pennsylvania-right-counsel-case.
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action lawsuit alleged that the county so poorly funded right to counsel
services as to constructively deny counsel to the indigent accused. The
DOJ amicus brief makes clear that a civil constructive denial of counsel
claim is an “effective way for litigants to seek to effectuate the promise
of Gideon,” and “[plost-conviction claims cannot provide systemic
structural velief that will help fix the problem of under-funded and
under-resourced public defenders.”

4, The DOJ has also made clear that its Cronic analysis applies equally to
juvenile delinquency proceedings, through its Statement of Interest® in
N.P. v. Georgia, filed March 13, 2015. The Southern Center for Human
Rights (“SCHR”) filed the class action lawsuit alleging that childven
were regularly denied their right to counsel and instead treated to
“assembly-line justice” in the Cordele Judicial Circuit. According to
SCHR, kids regularly appeared in court without lawyers, and those who
did receive representation were assigned lawyers who did not have time
to talk with them before court. The suit claimed that the Cordele Circuit
Public Defender Office was structurally unable to provide meaningful
representation due to chronic underfunding and understaffing. The DOJ
Statement provides the trial court with a Cronic framework to evaluate
the claims.?

The Federal Government pays assigned counsel attorneys an hourly
rate of $132/hour in non-capital cases and $185/hour for capital cases.
The rates include both a reasonable fee and overhead. See:
http//www.uscourts.gov/services-forms/defender-services,

=

&  Statement of Intevest of the Untted States, N.P. v. Georgia (Ga. Super. Ct. filed Mar. 13, 2015) (No.
2014-CV-241025), available af http:/fwww justice.govisites/default/files/opalpress-
releasesfattachments/2015/03/13/np_v_state_of georgia_usa_statement_of_interest.pdf.

¢ A month after the DOJ filed its statement of interest, on April 20, 2015 the defendants in the class
action lawsuit — the Georgia Public Defender Standards Council, the Cordele Circuit Public Defender,
and the four counties in the cireuit — agreed to settle the matter with SCHR. Consent Decree, N.P. v,
Georgia, No. 2014-CV-241026 (Ga. Super. Ct. filed Apr. 20, 2015). The approved consent decree seeks to
address several structural flaws. Specifically, it will: increase the size of the public defender’s office
staff: require public defenders to meet with clients (a) within three days of their detainment to
determine indigency, and (b) within three days of assignment to their case; and require defenders to
receive training, including specific training for juvenile defenders. The consent decree requires public
defenders to advise juvenile defendants seeking to waive their right to counsel what a lawyer could do
for them, and also requires the public defender office to comply with the terms of the Georgia Indigent
Defense Act of 2003 including by creating a specialized juvenile division,
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Vi. ATTORNEY SURVEY

To discover whether such negative impacts exist in Wisconsin in relation
to the low attorney compensation rate, the authors of the 6AC report conducted
a survey of Wisconsin lawyers, including attorneys who currently take cases
and those who no longer take cases for any reason. 378 lawyers filled out the

survey.

1. Nearly one half of respondents (49.4%) stated that they represent fewer
public defender appointed clients than in the past. Another 6.8% of
respondents stated that they no longer take SPD appointed cases at all.

(App. 65.)

2. There are two distinct classes of appointed attorneys: (a) those attorneys
who take occasional cases (perhaps out of some perceived duty to the
Court or SPD); and (b) those lawyers who represent a significant
number of SPD defendants. (Id.) it may not even be that the attorneys
are {rying to make the work “more profitable” by triaging cases; the
attorneys could simply be trying to make them not a loss.

3. However, surveyed attorneys reported that they spend 37% less time,
on average, meeting with their appointed clients than they do with their
retained clients. (App. 68.) The Wisconsin survey revealed that
attorneys who have a higher number of public defender cases tend not
to file motions in their cases, and they are more likely to resolve cases
by their public defender clients pleading to the offense charged. This
suggests that attorneys with many SPD cases are prioritizing speed in
order to make representation more profitable. (Id.)

VII. LEGISLATIVE HISTORY

As detailed above and in Exhibits 4, (app. 71), and 5, (app. 72), the
history of attempts to raise the private bar rate is one of failure. This includes
extensive attempts at individual bills in the legislature and SPD budget

requests every biennium since 1995.

The requested amounts have varied but the failing result is the same
whether there’s a Republican or Democratic governor and/or whether onc

party controls either or both house of the legislature, and in strong economic
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times or challenging budgetary environments. Shamefully, Wisconsin has
allowed itself to sink to the very bottom of the fifty states in hourly

compensation for appointed counsel in indigent criminal cases.

VIII. MILWAUKEE JOURNAL-SENTINAL INVESTIGATION

On April 21, 2017, the Milwaukee Journal Sentinel published!? the

results of an investigative report by Jacob Carpenter revealing:

1. Between 2010 and 2016, the “data shows about 100 lawyers accepted at
least 50 felony case appointments without using a private investigator
over that time. Several lawyers were assigned more than 200 felony
appointments without billing for an investigator. One lawyer topped
300 cases.”

2, “In addition, a few dozen lawyers took 50-plus felony appointments and
almost never billed for investigators. One lawyer, for example, accepted
about 300 felony cases and billed for seven hours of investigator work.”

3. “Lawyers also have spurned investigators on the most serious types of
cases, the analysis shows. The Journal Sentinel found at least 15
homicide cases, dozens of armed robbery cases and nearly 200 sexual
assault cases in which indigent defendants were represented by lawyers
who rarely or never billed for investigators.”

IX. CONCLUSION

Poor people accused of crimes in Wisconsin have a constitutional right
to effective assistance of counsel who is not conflicted by competing economic
interests. This court should, following decades of neglect by the legislature,
exercise its shared authority to direct that the SPD pay assigned counsel an
hourly rate of $100/hour - commensurate with national averages - ban SPD
contracting and set automatic annual increases equal to the consumer price

index and adopt the proposed SCR 81.02 amendments.

10 (Sge: hitp/fwww jsonline. com/story/news/investigations/2017/04/21/investigator-couldve-kept-him-
out-prison-thousands-similar-clients-arent-getting-cne/100500922/)
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WHEREFORE, the petitioners request the Court to adopt the proposed
amendment to SCR 81.02 and to grant such other relief as the Court may
deem necessary.

Dated at Milwaukee, Wisconsin this 25" day of May 2017.

/s/John A. Birdsall /s/ Henry R. Schultz

John A. Birdsall Henry R. Schultz
Wisconsin Bar No. 1017786 Wisconsin Bar No. 1003451
Birdsall Law Offices, S.C. Schultz Law Office
Riverfront Plaza 300 E Pioneer St

1110 N. Oid World Third St. PO Box 42

Suite 218 Crandon WI 54520-0042
Milwaukee, WI 53203 (715) 804-4559

(414)-831-5465
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STATE OF WISCONSIN
SUPREME COURT

In the Matter of:

The Petition of the Wisconsin Association of Criminal Defense Lawyers, the
Wisconsin Association of Justice, Francis W. Deisinger, Paul G. Swanson, Christopher
E. Rogers, Dean A. Strang, Jerome F. Buting, Louis B. Butler, Janine P. Geske, John
A. Birdsall, Henry R. Schultz, Keith A. Findley, Franklyn M. Gimbel, Walter F. Kelly,
Peggy A. Lautenschlager, John T. Chisholm, Kelly J. McKnight, . Michael McCann,
Daniel D. Blinka, James M. Brennan, Ben K. Kempinen, John 5. Skilton, James C.
Boll, Ralph M. Cagle, Robert R. Gagan, Diane S. Diel, Thomas S. Sleik, Gerald W.
Mowris, Gerald M. O'Brien, Jon P. Axelrod, Michael J. Steinle, Howard A. Pollack,
Thomas R. Streifender, Joseph E. Tierney, Christy A. Brooks, for an amendment to
Supreme Court Rule 81.02 changing the hourly rate of compensation for court-
appointed lawyers to $100/hour, indexing that rate to annual cost of living
increases, and specifying that the payment of an hourly rate less than the rate set
forth in Supreme Court Rule 81.02 for legal services rendered pursuant to
appointment by the State Public Defender under Wisconsin Statutes section 977.08
is unreasonable. .

APPENDIX - PETITION TO AMEND SUPREME COURT RULE 81.02

Item / Title Page No.
Exhibit 1/ Supreme Court Decision on 2011 Petition to Amend.........cc.oovviiininn. 1

Exhibit 2 / Rationing Justice: The Underfunding of Assigned Counsel Systems.....11
Exhibit 3 / Justice Shortchanged: Assigned Counsel Compensation in Wisconsin...47
Exhibit 4 / Wisconsin State Public Defender Proposed Budgets.......cococvvviiininininn, 7l
Exhibit 5 / State Public Defender Petition Legislative History......ccoovvviiiiiinnnn. 72
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; he National Association of Criminal Defense Lawyers (NACDL) is the
precminent organization in the United States advancing the goal of the criminal
delense bar to ensure justice and due process for persons charged with a crime

or wrongdoing. NACDL's core mission is to: Ensire justice and due process for persons

accused of erime .. Foster the integrity, independence and experiise of the criminal
defense profession ... Promote the proper and fair administration of criminal justice,

Founded in 1958, NACDL has a rich history of promating education and reform
thraugh steadfast support of America’s criminal detense bar, amicus curiae advocacy,
and myriad projects designed to safeguard due process rights and promate a rational and
humane criminal justice system. NACDL's approximately 9,500 direct members —
and morc than 90 state, local and international affiliates with an additional 40,000
members — include private criminal defense lawyers, public defenders, active U.S.
military defense counsel, and law professors committed to preserving faimess in
America’s criminal justice system. Representing thousands of criminal defense
attorncys who know firsthand the inadequacies of the current system, NACDL is
recognized domestically and internationally for its expertise on criminal justice policies
and best practices.

The research and publication of this report was made possible through the support of
the Foundation for Criminal Justice and its contributors, including individuals, the Open
Society Foundation and the Ford Foundation.

For more information contact:
BATIOMAL ASSOATION OF
Cpipatar ErEnse LAWYERS
1660 L Strect NW, 12th Floor
Washington, DC 20036
202-872-8600

www.nacdl.org
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.. ihe Foundation for Criminal Justice (FCJ) is organized to preserve and promole
the core values of America’s criminal justice system guaranteed by the
Constitution — among them due process. freedom {rom unreasonable scarch and

seizure, fair sentencing, and access (o clfective counsel. The FCI pursues this goal by

secking grants and supporting programs to educate the public and the legal profession
on the role of these rights and values in a free society and assist in their preservation
throughout the United States and abroad,

The Foundation is incorporated in the District of Columbia as a non-profit, S01(c)(3}
corporation. All contributions to the Foundation are tax-deductible, The affairs of the
Foundation are managed by a Board of Trustees that possesses and exercises all powaers
granted to the Foundation under the DC Non-Profit Foundation Act, the Foundation’s
own Articles of Incorporation and its Bylaws.

For more information contact:
FOURDATION FOR CRIPAINAL JUSTICE
1660 L Street NW, 12th Floor
Washington, DC 20036

202-872-8600

wwiw.nacdlorg/foundation
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7 e lack of adequate compensation {or assigned counsel is 4 serious threat to our
criminal justice system. Our adversarial system cannol function properly when

defonse altomeys are impeded from providing adequate tepresentation, Low hourly
wages combined with caps on fees undermine the right to counset guaranteed by the Sixth
Amendment.

Low hourly wages lor assigned counsel in criminal cases reinforce the idea that we have
two criminal justice systems, one for the wealthy and one for the poor. This disparity vi-
ofates the principle that everyone in this country stands equal before the law. Statutory
caps on the already low court-appointed fees are an additional impediment to the repre-
senlation of the indigent accused. These caps result in attorneys carning less per hour the
more they work on a client’s case. This type of financial disincentive creates a conflict of
interest lor defense attorneys and undermines the confidence of the accused and the pub-
tic in our criminal justice system. While the vast majority of assigned counsel zealously
represents their clients, inadequate compensation substantiatly reduces the number of at-
torneys willing to represent indigent defendanis and diminishes the overall quality ofrep-
resentation.

The provision of counsel ai state expense is a necessary predicate to a lawful prosecution
of an accused who cannot afford his own attorney. The attomeys who represent the indi-
pent in our nation’s criminal courts perform an invatuable service without which, the crim-
inal justice system would collapse. Yet in many instances, stales pay hourly wages that do
not even cover the costs incurred by the attorneys during the course of representation. When
states refuse to adequately compensate assigned counsed, they fail to discharge their con-
stitutional obligation to the accused.

The right to counsel is a fundamental American right. When states fail to adequately com-
pensate assigned counsel, they discourage the aclive participation of the private bar in in-
digent defense, which causes excessive cascloads for public defender organizations.
NACDL's 50-State Survey of Assigned Counsel Rates documents the current funding lev-
els tor assigned counsel across the nation. Itis a guide for the defense bar, assigned coun-
sel plan administrators and government ofticials in all three branches who must determine
compensation rates for assigned counsel. As we celebrate the 50" anniversary of the
Supreme Cowrt’s decision in Gideon v. ainwright, the information contained in the sur-
vey should provide the impetus for the reform of our nation’s assigned counsel sysloms
so that every defendant stands equal before the law irrespective of financial status.

Steven D. Benjamin
President, NACDL
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Governments, both state and federal, quite properly spend vast
sums of money to establish machinery to try defendants ac-
cused of crime. Lawyers to prosecute are everywhere deemed
essential to protect the public’s interest in an orderly society.
Similarly, there are few defendants charged with crime, few in-
deed, who fail to hire the best lawyers they can get to prepare
and present thelr defenses. That government hires lawyers to
prosecute and defendants who have the money hire lawyers
to defend are the strongest indications of the wide-spread be-
lief that lawyers in criminal courts are necessities, not fuxuries.

Gideon v. Wainwright, 372 U.S. 335, 344 (1963)

;0 his 50-state survey of assigned counsel rates identifics the current howrly rates paid
o private attorneys who represent the indigent in criminal cases as weli as the max-
imum fee that can be carned by these attorneys.” The last comprehensive survey of
assigned counscl rates was undertaken by the Spangenberg Group a decade ago and was
limited to the rates of compensation paid in non-capitat felony cases.” This survey includes
data on assigned counsel rates for both misdemeanor and non-capital felony cases. While
some jurisdictions rely primarily on public defender organizations to provide representa-
tion to the indigent, privale assigned counsel plays a signilicant and eritical role in the
proper fusclioning ol a public defense delivery system., The A B4 Ten Principles of a Public

Delivery Svstem calis lor the active participation of the private bar, even in arcas where the
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cascload is sufficiently high to warant the es-
tablishment of a public defender’s oflice. Privale
attorncys must be available 1o handle cases
where the public defender’s oltice has a conflict
and to handle cases when public defeader case-

loads become excessive.?

A public defense delivery system can take a num-
ber of forms: a full-time public defender’s office,
an assigned counsel plan, or contracts with indi-
vidual attorneys. Whalever form it takes, a key
component to the success of that systenvis adequate
compensation for the attorneys who represent the
indigent. While public defenders are typically full-
time salaried employees, assigued counsel pro-
grams use private atforneys who
represent indigent defendants but also
maintain a private praciice. Inadequaie
compensation for assigned counscl
discourages the participation of the
private bar and ultimately reduces the
effectiveness of a public defense de-
livery system. [n some cases, inade-
gquate  compensation may  induce
altorneys to accept more clients than
they can cffectively represent in order

to maintain their practices.

States cmploy several different methods to com-
pensale assigned counsel: hourly rates that can
vary depending on the seriousness of the charge
or whether the work is performed in or out of
court; flat fees that vary based on the scriousness
ofthe case; fees for spectlic events that lake place
such as a guilly plea, a hearing or a trial: or [lat
fee contracts that require the attorney Lo represent

an entire class ol defendants.

This survey reveals the staggeringly low rates of
compensation for assigned counsel across the na-
tion. A combination of low hourly wages com-
bined with Hmits on the amount of compensation
make it difficult, ifnot impossible, for members of
the private bar to actively participate it assigned
counsel systems. The average rate of compensa-
tion for felony cascs in the 30 states that bave os-
tablished a statewide compensation rate is fess than
$65 an hour, with some states paying as litike as
$40 an hour. Thai rale of compensation does not
take into account the various overhicad costs asso-
ciated with the practice of law, which include the
costs of reference materials, office cquipment, reat,
travel, malpractice insurance and, for most young
attorneys, student loans, The 2042 Survey of Law
Firmn Econoniics by ALM Lepal Intelligence esti-
mates that over 50 percent of revenue gencrated by

atlorneys goes o pay overhead expenses.
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Compensalion rates for assigned counsel are sct
in one of three ways: (1) uniform rates sct by
statute, regulation or rule, {2) rates set at the dis-
cretion of the presiding judge on a case-by-case
basis, or (3) through a contract between the state
or a statc agency and a privaie attorney.
Determining the hourly rate of compensation be-
comes difficult when the discrelion to award
compensation rests in the hands of the trial judge.
It is also dilTicalt to determine an hourly rate of
compensation when attorneys cnler tto flat fee
contracts, since the number of cases handled duwr-
ing the length of that contract may vary consid-
erably, Another obstacle to collecting accurate
data on assigned coungel rates is thal many stafes
do not employ stalewide indigent defense deliv-
ery systems but instead delegate the responsibil-
ity to individual countics. In these cases. assigned
counscl rates may vary widely within a state.
Despite these obstacles, a review of the existing
statewide hourly rates as well as the Himitations
imposed on the amount of compensation reveals
indigent delense delivery systems that fail to ad-

equaltely compensale assigned counsel.

Unitorm fates Set oy Statuls,
Reoudation o Rule

Uniform hourly rates have been established
in 30 states: Alabama, Alaska. Arkansas,
Cotorado, Connccticut, Delaware, Hawaii,
Indiana, lows, Kansas, Maine, Maryland,
Massachusetts, Montana, Nevada, New
Hampshire, New Jersey, New York, North
Carolina, North Dakota, Ohio, Oregon,
South South

Dakota, Tennessce, Vermont, West Virginia,

Rhode 1sland, Caroling,

Wisconsin and Wyoming,

Part | — Rationing Justice: The Underfunding of Assigned Counsel Systems

Vot

Maximum [(ces or caps have been established
in 26

Comnecticut, Delaware, Florida, Hawaii, Towa,

states: Alabanma, Ataska, Colorado,

Kansas, Maine, Maryland,
Nevada, New Hampshire, New Mexico, New
York, North Dakola. Ohio, Oklahoma, Rhode

South Utah,

Mississipp,

[sland, Carolina, Tennessee,

Vermont, Virginia and West Virginia,

Rates Determinedt vy the Tiad Colt

Inn 9 states the frial court has diseretion to awarid
counsel reasonable fees: Arizona, Califorma,
Idaho, Michigan, Mississippi, Pennsylvania,
Texas, Utah and Washington.

Rates Doterminec by Contract

At lcast 20 states permit individual countics io
enter into flaf fee contracts with private atforneys.
Arizona, Caltfornia, Connecticut, Florida, Georgia,
[liinois, lowa, Kentucky, Louisiana, Michigan,
Minnesota, Mississippi, Missouri, Nebraska, New
Mexico, Oklahoma, Pennsylvania, Texas, Utah
and Washington,
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= States WITH established
uniform hourly rates

— States WITHOUT
established uniform
hourly rates

— States where raies are
determined by the
TRIAL COURT

= States with
established
MAXEMUM FEES
or CAPS

= States where rates are
determined by CONTRACLY
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T R O R AN -
Prooleatic Aspecis of
Canyent AnpOemted Lolinsat

-
.

ofnpaensation Syster:

There are a number of problems with the current
systems used by states to compensale assigned
counsel. These probles hinder or disincentivize
appeinted counsel from providing cffective repre-
sentation. A combination of low hourly rates, lee
limitations and the use of flat fees discourages al-
lorneys [rom providing zealous representation and

can give rise 1o setious conflicts of interest,

Unireasanably Low Hotrly Bates
The ABA Standards for Providing Defense
Services calf for “compensation af a reasonable
houtly rate” as well as reimbursement
lor “reasonable out-of-pocket ex-
penses.™  The TFederal Criminal
Justice Act currently compensates al-
torneys representing indigent defen-
dants in federat court at arate of $125
an hour and limits attorncy compen-
sation to $9,700 in the case of non-
capital lelonies and $2,800 in the case
ol misdemeanors.’ No state comes
close to matching the Federal CJA
compensation rate. The average
hourly rale of compensation among

the 30 states that have an established

statewide rafe of compensation is below $65 an
hour, Wisconsin has the lowest rate in the nalion
al $40 an hour. Oregon pays attorncys 545 an
hour Tor all non-capital cases, including cases
where juveniles are charged with aggravated mur-
der. Alaska, Connecticul, Maine, Maryland,
Massachusetts, New Jersey, Ohio, Rhode [sfand,
Tennessee and Vermont compensate assigned
counsel at a rate ol $50 an hour for misdemeanor
cases where a defendant 1s typically [acing up to

ayear in juil if convicted.

A number of states — Alaska, New Jersey, Ohio,
South Caroling, Tennesscee and Virginia — pay a
lower hourly rate for work done out of court.
Over 80 veurs ago, the Supreme Court recognized
that & defendant in & criminal case “requires the
puiding hand of counsel &l every slep in the pro-
ceedings against him” and not merely at trial ®
Despite thal fact, states continue fo undervalue
what are essential components of an adequate de-
fense such as client and witness interviewing,
legal researcl and the filing of discovery requests
and motions, In Tennessee, altorneys arc paid $40
for work done outside of court, while court-ap-
pointed investigators are compensated at the

higher rate of $50 an hour.
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A decade ago, when declaring New York’s statu-
tory scheme for compensating counsel to be un-
constitwtional,  one court  found  that  the
unreasonably Jow rate paid to counsed, $40 an hour
for tn-court work and 325 an howr for out-ol=courl
work, “resuted in less than meaningful and effec-
tive” representation.” This was caused by the fact
that attorneys did not “conduct a prompt and thor-
ough interview of the defendant; consult with the
defendant on a regular basis; examine the legal sul-
ficiency of the complaint or indictiment; seek the
defendant’s prompt pre-trial release; retain investi-
gators, social workers or other experts where ap-
propriate; file pre-trial motions whese appropriate:
fully advise the defendani regarding any plea

and only after conducting an investigation of

the law and facts: prepare for trial and court

appearances; and engage in appropriate pre-

sentencing advocacy, including seeking to

obtain the defendant’s cntry into any appro-

priate divessionary programs.”™

States conlinue (o use hourly rates that
have remained stagnant {or years, Alaska
has had the same rate since 1986, West
Virginia since 1990, South Carolina since
1993 1994, In

Wisconsin, the hourly rate for assigned

and  Vermont since
counsel has only increased by §5 in the last 35
years. The hourly compensation rates for assigned
counsel have remained the same over the lasl
decade in 13 states: Alaska, Maine, Maryland,
Massachusetts, Nevada, New Hampshire, New
York, Ohio, South
Tennressee, Vermont and Wisconsin. To put thal

Jersey, New Carolina,
level ol rate stagnation into perspective, the
Burcau of Labor Statistics Consumer Price Index
Calculator estimates that $1.00 in 2003 has the
same purchasing power as $1.25 in 2013, Over
the last decade, staies would have needed to raisc
assigned counsel rates by 25 pereent just to have

kept pace with the increased costs of Hiving.

part | — Rationing Justice: The Underfunding of Assigned Counsel Systems

Hourly rates for court-appointed counsel that
Bave remained stagnant for a decade or Tonger
simply fail to reflect current cconomic conditions,
South Dakota provides an example of fees keep-
ing pace with ihe changing cconamy: beginning
in the year 2000, Mat fees were abolished and an
hourly rate of $67 was established along with an
order that cach year the fees would increase inan
amount equal to the cost of Living ncrease that
state employees received that year. Since the ini-
tial rate of $67 an hour, the compensation rate has
increased to $84 an houwr in 2013,

Urrezasonably Low sazingm Fees

At least 26 states impose some cap or maximumm
fee on appointed counsel compensation even
though the ABA Standards for Providing Defense
Services recommend that assigned counsel “be
compensated for all hours necessary to provide
quality legal representation.™ Fee caps have been
the subject of litigation in many states over the
years and have been invalidated on a mumber of
grounds. Courts in Florida. Michigan, New
Flampshire and Oklahoma have invalidated fee
caps on the ground that they unduly invade the

power of the courts to regulate the practice of law
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West

Virginia!! and Towa'? have pointed to the perverse

and judicial procecdings.' Courts in
ecaonomic incentives introduced into the criminal
fustice system by fee caps when declaring them
invalid. AL other times, courls have tlerpreted
statutory limitations on fees as unenforceable,
since strict adherenee to them woutd not permit

the effective assistance of counsel,’

Despile (hese cases, the majorily of states continve
to Himit the amount of compensation that may be
carncd by assigned counscl, effoctively rationing
justice." The combination of hourly rates with fee
limitations cteates a finite amount of compensa-
bl time a lawyer can devote to a case, Any hours
worked that are beyond the cap cffectively reduce
the hourly rate of compensation. It is important to
recognize the relationship that exists belween
hourly rates and fee limitations: by dividing the
hourly rate by the maximum fee we arrive at the
maximum number of compensated hours avail-

able for assigned counsel.

New York has an hourly rate of compensation

lor misdemeanors of $60 and a fee limitation of

52,400, which means there are 40 compensated
hours available for assigned counsel.'® Alabama
has an hourly rate of compensation for misde-
meancrs of $70 but a fee limitation ol $1,500.

Gideon at 50: A Three-Part Examination of Indigent De&ense

which means there are approximately 21.43
compensated hours available for assigned coun-
sel. Colorado has an hourly rale ol compensa-
of $65 and a fec
fimitation of $1,000, which means there are

tion for misdemeanors
£5.38 compensated hours available for assigned
counscl. Nevada has an hourly rate of compon-
sation for misdemeanors of $1080, the bighest of
all 50 states, but a fee Hmitation of $750, which
means there are only 7.5 compensated hours
available for assigned counsel. What becomes
clear is that refatively high hourly rates are no
guarantee of effective representation if there arc

also unreasonably low fee limitations,

It should be noted that of the 26 states that im-
pose a cap or maximum fee on assigned counsel
compensation. 20 of them permit that maximum
to he waived under special circumstances.'®
However, even in those stales where there is a
“sofl cap” on the level of attorney compensation,
these fee limitations undoubtedly have an im-
pact on the willingness of judges and assigned
counsel program administrators to award addi-

tional compensalion.

Flat Friat Fae Contracts

A leasi 20 states utilize Nat fee contracts 1o pro-
vide indigent defense services or pay a flal rate
to assigned counsel bascd on the seriousness of
the charge. As previously noted, the use of flat
fee contracts makes it difficult to determine the
rate of assigned counscl compensation, These
types of contracts typically do not include case-
load limitations, which calls into question
whether defense counsel’s workload can be con-
trolied in order to ensure quality representation
as required by the ABA Ten Principles of @
Public Delivery Svstem.

IB|
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They also create perverse economic incentives
since atlorneys will be compensaled the same
amount regardless of how much, or how little.
work they perform. Despite this fact, states have
increasingly relied on (lat fee contracls or com-
pensation schedules in order to control indigent
defense costs. Some exampies of current tlat
rates for misdemeanor representation: Florida
$400, Connecticut $350, North Dakota $300,
New Mexico $180 and Virginia $158, The cur-
rend compensation system for Wayne County,
Michigan (Detroit), actually pays aftorneys
based on specilic events that take place in court
with attorneys being compensated 5200 more
for a guilty plea than for a dismissal. In Florida,
appointed counsel is paid a flat fee of $2,500
when delending someone who could go to
prison for life.

Part | — Rationing Justice: The Underfunding of Assigned Counsel Systems

The first of the ABA's Ten Principles of o Public
Defense Delivery Svsten is that the selection and
funding ol assigned counscl be done independ-
ently from the judiciary, Despite that fact, at Jeast
9 states rely primary on the trial court judge to

delerming a reasonable amount of compensation

for assigned counsel,

The issues identified above have troubling im-
plications for a public defense delivery system’s
ability to provide adequale representafion,
fnadequate compensation restricts the pool ofal-
torneys willing to represent indigent defendants
and threatens the quality of indigent defense be-
cause of perverse cconomic incentives.'” It cre-
ates conflicts of interest for attorneys by
encouraging them to limit the amount of work
they perform on a case [or an indigent client. A
stagnant hourly rate leads 1o a decrease in the
overall number of attorneys willing to accept
court appeintments. More experienced attoraeys
refuse to participate in assigned counsel systems
that pay hourly rates far below the market rate.

Younger atlorneys, who are olten burdened by
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student Joans, never even consider joining the
delense bar.'® Hven more troubling is the possi-
bitity that low hourly rates wili encourage some
attorneys to accept more clients than they can
effectively represent in order to make ends meet,
The result is an inadequate, inexpericneed, over-
worlked and inherently contlicted pool of attor-
neys accepling court appointments in our

criminal courts.

Legal Ald & Defender

Association’s Standards for the Administration

The National
of Assigned Counsel Fees makes it clear that
there needs to be a reasonable rate of compen-
sation in order to ensure the quality of an as-
signed counsel system. The American Bar
Association's Ten Principles of a Public Defense
Delivery System stresses the need for assigned
counse! compensation to be “a reasonable fee in
addition to actual overhead and expenses.”
Designation of an hourly rale, without consider-
ation of overhead expenses. is a haphazard and
flawed method of compensation. For example,
in 1996 court-appointed counsel in fowa were
paid an hourly rate of $43, but the mean over-

head expenses for court-appointed counsel was

$36.75 an hour, resulting in an hously rate of

$8.75.1 In 2003, it was estimated that an alior-
ney working in New York City had hourty over-
head costs ol $42.58, but the rate for appointed
counsc! was only S4{ for in-court work and 525
for out-ol-court work. Atterncys actually lost
money when handiing assigned cases.” Altman
Weil's 2008 Survey of Law Firnt Economics re-
ported that the annual averhead costs for smail
law firms, defined as those with 2 o 8 fawyers,
were $160,000 per lawyer. Assuming an attor-
ney was able (o bill for 2,000 hours of work in a
year, that would result 1 an overhead rate ol ap-
proximately $80 an hour. Another survey by
Altman Weil reported that law firm overhead has
risen Lwice as fast as the consumer price index

since 19857

Hourly rates combined with a maximum fee cap
lead to perverse incentives and conflicts of in-
terest, The consequence of sctting a maximum
fee is that tr uninteniionally establishes the num-
ber of hours a lawyer “should” waork on the case.
This creates a conflict of inlerest for lawyers
onee they have worked the maximum number of
hours avaitable for compensation, Several courts
when adjudicating challenges to the adeqguacy of
compensation for appointed counscl have ree-
ognized this conflict of interest. The Florida
Supreme Court stated the altorney’s right to fair
compensation and the defendant’s rights are “in-
extricably linked™ and “|t]he relationship be-
tween an allorney’s compensation and the
quality of his or her representation cannot be ig-
nored. It may be ditficult for an attorney to dis-
regard that he or she may not be rcasonably
compensated for the legal services provided due
to the statutory fee limit.™ The Supreme Court
of Jowa stated that “low compensation pits a
lawyer’s cconomic interest...against the interest

of the client in effective representation.”™
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A study done on Virginia’s indigent defense sys-
tem concluded that unreasonably low statutory
[ce caps encourages assigned counsel to putin as
little elfort as pessible on individual cases and the
low rate of compensation discourages many qual-
ificd, competent criminal defense lawyers from
handling court-appointed cases,” A similar study
of the indigent defense system in Pennsylvania
concluded that flat fees paid o appointed counsel
could be a disincentive to effective preparation
and advocacy and that low compensation ratcs
create little incentive to develop expettise in crim-
inal defense.® A study which compared the el-
fectiveness of defense counsel in Philadelphia
concluded that low pay reduces the pool of attor-
neys willing to take appointments, makes doing
preparation uncconomical and the use of a flat ite
structure creates no marginal incentives to pre-
pare for trial,”’

Even in the states where the maximun fee can
be exceeded in special circumstances, the des-
jgnation of a maximum fee still has an impact
on the level of compensation. While the maxi-
mum fee may not be an accurate estinale of the
amount of work required to provide adequate
representation, it stitl represents the perceived
maximum amount of compensation that can be
carned. Attorneys wishing to be awarded addi-
tional compensation need to demonsirate that
the specific facts and circumstances of their
casc justify additional compensation. In addi-
tion, there are transactional costs associated
with sceking additional compensation. The time
and eflort needed to file @ motion secking addi-
tional compensation discourage attorneys from
seeking additional compensation.

Part | — Rationing Justice: The Underfunding of Assigned Counsel Systems

Providing indigent delense services through a sys-
tem of at foe contracts gives rise 1o the same con-
cerns, but also creates the  possibility  of
unrcasonably high cascloads. There is often a lack
of transparency with regard to the terms and con-
ditions of the contract as well. Awarding a con-
tract to provide indigent delense services to the
fowest bidder led at least one court to conclude
that the continued use ol a {lat fee contract to pro-
vide indigent defense services gives rise to the
presumption of incffeetive assistance of counsel ™
Contracting terms and processes are often hidden
and unavailable to the public. As a result, there is
no way to exercise oversight and regulation of the
indigent delense system to ensure thut defendants
are receiving effective representation.

I'iat fee contyacts arc undoubtedly atfractive to
legislatures as a way to contain costs, However, a
report by the Departiment of Justice found that
“pood contract systems cost more per case than
do public defender or assigned counsel pro-
grams.”™ While very foew empirical studies have
examined indigent defense contracting systems,
the few available show troubling consequences for
the quality of representation. One study in Clark
Counly, Washington, found the contracting sys-
tem decreased the quality of representation, the
number of cases laken to jury trials, increased

guilly pleas at first appearances, caused a decline
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in motioas to suppress and reguests for expert as-
sistance, and an increase in complaints from de-
fendants.  Another  study  [ound  simijar
deliciencies in representation provided under a
contracting system and concluded that, over the
long term, contracting would cost the state more

than an appointed counsel system.™

[l"a jurisdiction chooses to utilize a contracting sys-
tem, several guiding criteria should be followed to
ensure effective representation. The National Legal
Aid & Defender Association’s Guidelines for
Negotiating and Avarding Governmental Contracts
for Criminal Defense Services tecommends the fol-
lowing contractual clements: specifications for min-
imum professional qualifications; provisions for
support staff, forensic experts, and investigators;
compensation commensurate with experience; an
allowable caseload; ability to decline cases withoul
penalty when the maximum caseload is reached:
funds and stalf to permit systematic and compre-
hensive training: a (iHing retention and management
system; and others.”? A Department of Juslice report
al¥irmed the importance of many of these [eatures.”

It is also important to recogaize that the Bureau of
Justice Statistics estimates that over 80 pereent of
felony defendants have publically assigned coun-

sol M When we take into consideration that the vast

majority of criminal defendants are classified as
indigent, it becomes clear that the rates paid o us-
signed counsel have a wemendoeus impact oo the
cost ol fegal services. Since lawyers tend to spe-
cialize, and sinee the Geld of eriminal defense has
become increasing compiex, it is safc o assume
that the attormeys who participate in assigned coun-
sel programs devote a significant portion, if not all
of their practice, to criminal defense. 1F these at-
lorneys are paid an unreasonable fow hourly rate
for their work as assigned counset, the incscapable
conclusion is that they will need to charge private
clicals significantly more. An unforescen conse-
quence of under-resourcing assigned counsel may
be an increase in the cost of legal services for those

defendants who are not classified as indigent.

The following table details the slate of appointed
counsel compensation in atl 50 states. It is unde-
niable that the rate of compensation is dircetly
linked to the quantity of attorneys willing 1o ac-
cept court appointments snd the qualily of their
representation. While some states have made im-
provements throughout the years, foe many sfates
have neglected this essential element of their pub-
lic defense delivery system. As a result, the current
hourly rates and maximum fee caps do not refieet
the reality of the legal marketplace, Without im-
mediate reforn, the supply of qualified attotneys
willing Lo take appointments will dwindle and
those attorneys who continue to accept appoint-
ments wifl find it almost impossible 1o provide ¢f-
fective representation,

The real issue is noi that lawyers are not getting
paid what they are worth. Rather, the issue is that
they are being paid so little that they are no longer
able to participate inour indigent defense syslems.
A dwindling supply of attorneys willing to partic-
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ipate in assigned counsel programs exposes public
defender organizations o cver-increasing case-
loads, Only a reasonable rate ol compensation cun
create an elastic supply of qualified private attor-
neys willing to be active members of the defense
bar. Withouwt their participation, our nation’s indi-
genl defense systems cannot guarantee thas all de-

fendants will receive equal justice under the lasw.
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50-State Survey of Trial Court Assigned Counse! Rates for 2013

STATE HOURLY RATE MAXIMUM FEE YEAR ENACTED
Alabama $70 Class A Felony: $4,000 2011
Class B Felony: $3,000

Class C Felony: $2,000

Misdemeanors: $1,500

AuthoHty: Code of Alabama 1975 § 15-12-21

Alaska $60 in court Feiony Trial: $4,000 1986
Felony disposition without frigl: $2,000
$50 out of court Misclemeanor trial: $800

Misclemeanor Disposition without trial: 3400

Authority: Alasks Administrative Codle Title 2 § 60.010

Arizona Varies by county None 2005
Maricopa County (Phoenix)

%70 for major felonies
(such as murder or manslaughter)

lses & flat fee for other charges
Class 1,2,3 Felony: $1,250
Class 4,5,6 Felony: $900
Misdermeanor; $400

Authotity: Arizona Revised Statute § 13-4013(A):
Compensation for services rendered to the defendant shall be in an amount that
the court in its discretion deems reasonable, considering the services performed.

Arkansas Class A oY Felony: $70 - $90  None 2012
Other felony:$60 - $80
Misdlemeanor: $50 - $80

Travel hours paict at ¥ howly rate

Authority: Arkansas Code Annotated § 16-87-211(0XD) o S0
Directs the Arkansas Public Defender Commission to establish rates
Payment & Expense Reimbursement GUIAEINGS ..o 2012

“Maximum fees listed in italics are subject to waiver under special circumstances.
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50-State Survey of Trial Court Assigned Counsel Rates for 2013
STATE HOURLY RATE MAXIMUM FEE YEAR ENACTED
Callfornia Varies by county None 1957

San Francisco Superior Court
Indigent Defense Administration:
Serious felonies: $106

Felonies: $89

Misdemeanors: $66

Authority: California Penal Code § 937.9:
Assianed counsel shall receive a reasonabile sum for compensation and for
necessary expenses, the amount of which shatl be determined by the court

Colorado Tpe A Felony: $68 Class 1 Felonies with frial /7 without tial: 2008

$24 000/ $12,000

Type B Felony: $65 Class 2 Felonies with trial / without trial;
£10,000 / $5,000

Misdemeanors: 565 Class 3 - 6 Fefonies with trial / without trial:
$6,000/ 33,000
Misciemeanors with trial / without trial:
$2,000/ $1,000

Authotity: Chief Justice Directive 04-04

Connecticut Felory: $75 Most cases ate handied through 2013
flat rale contracis:
Misdemeanor: $50 Class A and B Felonies: $1,000 per case

Class C Felony and Misdemeanor: $350 per case

Authority: Connecticut Public Defender Services Commission

Delaware $60 maximum Felonies: $%,000 2012
Misclemeanors: $1,000

Authority: Rules of Criminal Procedure for the Superior
Courl of the State of Delaware Rule 44(cX 1)

parimum fees listed in italics are subject to waiver under special circumstances.
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50-State Survey of Trial Court Assigned Counsel Rates for 2013

STATE HOURLY RATE MAXIMUM FEE YEAR ENACTED
Flotlda Flat rate which varies Statufory Maximums 2003
depending on the Life felony: $3,000
offense charged Felony: 32,500

Misdemeanoi: $1,000

Flat Rates

Life felony: $2 500
Felony: $750 to $1,500
Misclemeanor: $400

Authotity: Florida Statute Annotated § 97,5304 (sels maximum compensation)
& Annual General Appropriations Act (sets flat rate)

Georgla Georgia Public Defender Fiat fee structure authorized by statute 2011
Standlards Council contracts
with individual attomeys

Authority: Code of Georgia Annotated § 17-12-99

Hawaii - $90 Felony: $6,000 2005
Misclemeanor jury trial: $3,000
Misclemeanor: $1,500
Pelty Misclermeanor: $900

Authority: Hawail Revised Statute § 802-5

idaho The court shall prescribe None 1998
a reasonable rate of
compensation

Authority: Iclaho Official Code § 19-860(b)

illinois For Cook County For Cook County 2000
$40 in court Feloty: $1,250
$30 cul of court Misclemeanor: $150

All ofher counties establish
rates independently

Authority: 725 lllinois Compiled Statutes § 5/173-3

*Maximum fees listed in itatics are subject to walver under special circumstances.
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50-State Survey of Trial Court Assigned Counsel Rates for 2013
STATE HOURLY RATE MAXIMUM FEE YEAR ENACTED
Indiana Determined by court None 2019

[ncliana Public Defender
Commission Standarcs:
Not less than $70

Authority: indiana Code 33-40-8-2 & ..o 2004

indiana Public Defender Commissicn Standards for

indligent Defense Services in Non-Capital Cases......v 2012
lowa State Public Defender State Public Defender has 2007

authorized to use established fee limitations

flat fee contracts Class A Felony: $18,000

Class B Felony: $3,600

if not under contract Class C & D Felonies and

then Class A Felony: $70 Aggravated Misclemeanors: $1,200

Class B Felony: $65 Seriols Misderneanors: $600

All other charges: $60 Simpie Misclemeanors: $300

Autharity: lowa Code Annotated § 138.4 (flat fee contracts) &
lowa Code Annctated § 815.7 (hourly rates)

Kansas £80 an hour but can be Kansas Board of Indigent 2007
lowered by the Chief Judge  Defense Services sets
of any Judicial District or the  maximuim fees for some felonies:
Kansas Board of incligent Varies from $930 to §1,940
Defense Services

Rate set by Board: $62

Authority: Kansas Statutes Annotated § 22-4507 &
Kansas Administrative Regulations 105-5-2, 105-5-6

Kentucky Department of Public Department of Public Advocacy uses 2002
Advocacy uses mostly fiat fee mostly flat fee contracts but has
contracts but has proposed  proposed caps ranging from $2,500 for
hourly rates of class A felonies to $375 for
$100 for felonies and misdemeanaors in non-trial cases
475 for misdemeanors

Authority: Kentucky Revised Statutes Annotated § 31.9235

*Maximum fees listed in italics are subject to waiver under special circumstances. E X H | B I T 2
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50-State Survey of Tiial Court Assigned Counsel Rates for 2013

STATE HOURLY RATE MAXHAUM FEE" YEAR ENACTED
Louisiaha Uses flat fee Contracts None 9007

Authority: Lolisiana Revisedt Statiites Annotated § 15:147

Maine $50 Class A Crime-(max, sentence 2019
of 30 yvears): $2,500

Class B & C Crinies against &
person (max. sentence of
10 & 5 vears respectively): $1,875

Class B & C Crimes against property
(max. sentence of 10 & 5 years
respectively): $1,250

Class D & £ Crimes against a person
(max. senitence of 1 year & 6 months
respectively), $625 in Superior Court or
$450 in District Court

Authority: Code of Maine Rules § 94-649, Chapter 301

Maryland Maryland Administrative Felonies: $3,000 2008
Code calls for the same
hourly rate as federal panel  Misdemeanors: $750
attomeys “as the annual
budaet permits”

Current rate: $50

Authority: -Mawiand Code of Criminal Procedure § 16-207
Marviand Administrative Code 14.06.02.06.

Massachusetts 360 in Superior Court None+ 2011

$50 in District Court

Authority; Massachusetis General Laws Annotated 2110 § 11

' "4There is no per case maximum but there Is an annuat cap on billable hotrs of 1,650, . "~
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e Survey of Trial Court Assigned Counsel Rates for 2013

STATE

HOURLY RATE MAXIMUM FEE' YEAR ENACTED

Michigan

Varies by County: Counties often use flat
Reasonabile compensation  fee contracts

as cletermined by

the chief judge

i Wayne County (Detroit) -
attorneys are initially paic a
flat fee based onthe possible
sentence and are then

paid by the “event,”

initial flat fee for case with
potential sentence of

5 years: $950

5 - 10 years; $300

10 - 90 years: $350

For a “Disposition Conference”
that resulis in: a cismissal $130
a3 quilty plea $350

Sentencing: $60
Evidentiary Hearing: $80
Jury Trial Y4 dlay: $90

1981

Authority: Michigan Compiled Law Annotatedd 77516 § 11

Minnesota

State Board of Putlic Defense  Relies on flat fee contracts
determines compensation rates
but relies cn fiat fee contracts

1991

Authority: Minnesota Statutes Annotated § 611.915

Mississippi

Judge approves amourit $1,600 in Circuit Court
of compensation $200 if the case does not
originate in.a colrt of record

1971

Authority: Mississippi Code Annotated § 99-15-17

£Maximum fees listed in italics are subject to waiver under special circumstances,
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50-State Survey of Trial Court Assigned Counsel Rates for 2013

STATE HQURLY RATE MAXIMUM FEE YEAR ENACTED
Missour] Public Defender Additional compensation is 1989
Commission uses flat provided if the case goes to trial
fee contracts with

inclividual attomeys

Class A or B Felony
$750 to $2,000

Class C or D Felony
$750 to $1,500

Misdlemeanor $375

Authority: Missouri Revised Statutes § 600.042

Moritana $60 None 2012

Plus an additiohal office
stiperid of 325 per month

Authority: Montana Code Annolated § 47-T-216 i 2005
The Montana Public Defender Commission has the autherity

to sel rates of compensation

Office of State Public Defender Administrative

Policy 130: Fee SChedUle B0T2 vt 2019

Nebraska Varies by county MNone 1995

Lancaster County (Lincola):
$75 District Court
$50 County Count

AUthority: Revised Statutes of Nebraska § 99-3997
Empowers the Commission on Public Advocacy to set rates

Nevada $100 Felony or Gross Misdlemeanor: $2,500 2003
Misclemeanor: $750

Authority: Nevada Revised Statutes Annotated § 7,195

AMaximum fees listed invitalics are subject to walver under special circumstances,
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50-5tate Survey of Trial Court Assigned Counsel Rates for 2013

STATE HOURLY RATE MAXIMUM FEE YEAR ENACTED

New Hampshire $60 Felonies: 4,700 2008

Misdemeancrs: $7,400

Authoriwfuﬁlpel'ioz' Court Rules, Rule 47

New Jersey $60 in court Nones 2012

$50 out of court

Authority: New Jersey Statutes Annotated § QA58A7 oo 1967

Empowers the Public Defencler to establish rates

Office of the Public Defender Pool Attormey Application Process.......o..... 2019
New Mexico New Mexico Public Fiat fee based on sericusness 2019

Defendler Department of the offense

uses flat fee contracts

Felonies

1st Degree: $700

¢nd Degree: $650
3rd Degree: $595
4th Degree: $540

Misclemeanor: $180

Authorlty: New Mexico Statutes Annotated § 31-15-7(11) o, 1978
Empowers the New Mexico Public Defender Department to establish rates
Contract Counsel Legal Services Requests for Proposals.....oooeoeve v, 2019

New York Felony: $75 Felony: $4,400 2003
Misclemeanor: $60 Misciemeanor: €400

Authority: New York County Law § 722-b

#Attomeys may only bill up to 9 hours on any given day.
=Maximum fees listed in italics are subject to waiver under special circumstances.
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50-State Survey of Trial Court Assigned Counsel Rates for 2013

STATE HOURLY RATE MAXIMUM FEE YEAR ENACTED
MNorth Caralina  Class A-D None 2019
Fefonies: $70

All other cases in
District Court: $55

Authority: General Statutes of Morth Carclina § 7A-498.5 . 2007

Office of Indigent Defense Services sets rates

Brivate Assigned COUNSEl RAEES ... ve e e 201¢
MNorth Dakota  $75 Prestmed rates 2019

Felony: $525 (7 hours worked)
Misdemearior: $300 (4 hotrs worked)

Authority: North Dakota Century Code § 99-07-011 e 2005

The Commission on tegal Counsel for Indigents sets rates

Presumed Rate for Attomey Fee Reimbursement ..o eevenen. 2012
Ohio $60 in court felonies 2003

$50 out of court 1st to 3rd Degree: $3,000

4th and 5th Degree: $2.500
Misclemeariors: $1,000

Authority: Ohio Revised Code § 120.041975. i, 1975
Ohio Public Defender sets assigned counsel rates
and maximuimn levels of compensation

Standards & Guidelines for Appointed Counsel Reimbursement ... 2000
State Maximum Fee SCHedulz . e 2003

Oklahoma Oklahoma Indigent Defense  Felony: $3,500 19093
Systemn uses flat Misdlemeanor: $800

fee contracts

Authority: Oldahoma Statutes Title 22 § 1355.8

*Maximum fees listed in italics are subject to walver under speciat circumstances.
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50-State Survey of Trial Court Assigned Counsel Rates for 2013

‘ STATE HOURLY RATE MAXIMUM FEE’ YEAR ENACTED
g Oregon 345 None 2013
Authority: Oregon Revised Statutes § 1519716 2001

Oregon Public Defense Services Comimission sets rates
public Defense Payment Policies and ProcedUres ... 2013
Pennsylvania  Varies by county Some counties use flat fee schedules 1969

Juclge determines

reasonalttle compensation Alleghany County (Pittstburgh)
Preparation for Serious felonies
(rape, roobery, child abuse): $1,500

All other cases: $500
Prelimmary heartngs: $250
Trial ¥ day: $250

Trial full clay: $500

Authority: 16 Pennsylvania Consolidated Statutes § 9960.7

Rhode Island  Class 1 Felony: $90 Class 1 Felony: $10,00 92012
Class 2 Felony: $60 Class 9 Felony: 55,000
Misclemeanor: $50 Misclemeanor: $7,500
Authority: General Laws of Rhode Tsland § 8-15-2 ., 1956
Chief Justice of the Supreme Court has authority to set rates
Supreme Court Executive Order No, 2016-00 ..o 2019
South Carolina  $60 in court Felony: $3,500 1993
540 out of court Misclemeanor: $1,000

Authority: Code of Laws of South Carolina § 17-3-50

*paximum fees listed in italics are subject to walver under special circumstances.
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50-Gtate Survey of Trial Court Assigned Counsel Rates for 2013

STATE HOURLY RATE MAXIMUM FEE' YEAR ENACTED
South Dakota  $84 MNone Q013
Authority: South Dakota Codified Laws § 23A-40-8 .., 1983

Juclge has authority to set rates
Unified Judicial System Policy regarding court appointed atiomey fees..... 2013

Tennessee $50 in court Felony: $1,500 2005
$40 out of court Misclerneanor: $1,000

Authorlty: Tennessee Supreme Court Rule 13

Texas Varies by county Varies by county 2011
Average payment to
defense counsel in the five
largest counties (Harris, Dallas,
Tarrant, Bexar & Travis)

Felony: $653
Miscemeanor: $190%#

Authority: Texas Code of Criminal Procedire Article 26.05
County judges authorized to set rates

Utah Counties often use flat Felory: $3,500 1997
fee contracts Misclemeanon $1,000

Average attorney compensation for felony cases: $400++

Authority: Uteh Code Annotated § 77-32-304.5
Tria! jucige sets rates, subject to statutory maximums

§ State of South Dakota Unified Judiciaf System policy is to increase court appointed attorhey fees
In an amount equal to any cost of living increase for state employees approved by the legislature.

«Harets County Public Defender Preliminary Repott on Operations and Qufcomes”
prepared by the Council of State Governments Justice Center (2012)

+4"Falling Gideon: Utah’s Flawed County by County Public Defender System”
American Civil Liberty Union of Utah (2011)

*Maximum fees listed In italics are subject to walver under speciat circumstances.
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50-State Survey of Trial Court Assigned Counsel Rates for 2013
STATE HOURLY RATE MAXIMUM FEE" YEAR ENACTED

Yermont $50 Major Felony: $5,000 1964
Minor Felony: $2 000
Misclerneanor: $1,000

Authority: 13 Vermont Statutes Annotated Title 13 § 5905 ... 1981

Courts sef rates

Supreme Court Administrative Ordler No. 4. 1994
Yirginia Attomeys are paid a statutory  District Court $240 2013

fee based on the charge
Circuit Couwrt Felony punishable by

District Cotirt $120 more than 20 years: $2,085

Circuit Court Felony All other felonies: $600

punishable by more than

20 years: $1,235 Misdemeanors punishable by jsil: $158

All other felonies: $445

Misdemeanors punishable

by jail: $158

Authority: Code of Virginia Annotated § 19.2-103 ..o Q007

Cotirt sets rates, subject to statutery limits

Supreme Court of Virginia Chart of Allowances 20713 i 2013
Washington Varles by county Varies by county 1984

[King Courty (Seatiie) Many counties use flat fee contracts

Class A Felony: $70
Class B/C Felony: $55
Misclemeanor: $50

Authorlty: Revised Code of Washington Annotated § 36.26.090
Court awards reascnable compensation

=paximum fees listed in italics are subject to waiver under special ¢clreumstances.

Part | —Rationing Justice: The Underfunding of Assigned Counsel Systems EXHIBIT 2
Appendix - 43



50-State Survey of Trial Court Assigned Counsel Rates for 2013
STATE HOURLY RATE MAXIMUM FEE YEAR ENACTED
West Virginia %65 in court $3,000 1990

$45 out of court

Authotity: West Virginia Code § 29-21-13(a)

Wisconsin $40 None 1995

Autheority: Wisconsin Statutes § 977.08

Wyoming $100 in court Maximum None 900/
Minirnum $30 and
paximum $60 for out of court

Authorlty: Wyorning Rules of Criminal Proceclure Rule 44(e)

*Maximum fees listed in italics are subject to waiver under special circumstances.
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Cpipatal LiErencs LAWY ERS

ATIOMAL ASEOCIATION OF

1660 L Street NW, 12th Floor
Washington, DC 20036
Phone: 202-872-8600







The Siaih Arnandimant Center seeks to ensure hat no person faces polaential Hae injail or
prison without frst having the aid of a lawyer with the tirme, ability and resources to present
an effective defense, as required under the United States Constitution. The 6AC does so by
meastring public defense systems agalnst established standards of justice, When shortcom-
s aro ddentified, SAC help states and counties make thely courts fair again in ways that
promate public salety and fiscal responsibility,

The SAD condracted with the Defender Infdative of the Fred 7. Korematsu Centar for Law andd
Fouadivy ab Seattle tniversity Schioo! of Law (5USL Defender Initiative) to belp with the ve-
search on thin project. The SUSL Defender Infiative is a law school-hased project almed at
nrovicling better representation for people accused of crimes through a unified vision that

colnbinnsg rescarch, advocacy, and education.

Pt

Cermpriont & by fhe Siath Amenciment Center, Al vights reservead,

Shceh Arnendinant Conber
PO Do 15550

Doy, AR

e cidoni e Gy Fonng A G st Loyl o b BT croaive conen; .
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[magine holding the same job over the past thirty years without ever once receiving a raise. What

if that job required you to pay for many of the associated costs of doing business, like buying your
own compuler and carrying professional insurance? The cumulative rate of inflution has increased
by 130% since 1984,' meaning that your business expenses have increased substantially - steadily

decreasing your lake home pay since you first started working. ‘The cost alone to fill your car with

gas would have more than tripled over that time period.?

Now imagine that twenty years ago you were forced to take a 20% pay cut with no further increas-
es.

Regardless of the profession, the quality of the work being performed under such a financial ar-
rangement will always be questioned. Wherever and whenever the level of compensation creates a
financial conflicl between a worker’s take home pay and the resources needed to do the job right
a number of polential impacts may result. Good workers will leave to Lake on more proflitable
endeavors. Those thal remain will often do everything in their power to increase their take home
pay by cutting costs of doing business wherever they can. Inexperienced people may also jump at
the chance to get on-the-job training, as a trade-of for the inadequate income provided, raising
doubts thal the job being done is up to minimally eflective standards.

The example above is not a hypothetical. It describes the financial confiicts imposed on Wisconsin
lawyers represenling poor people charged wilh crime and, in turn, the significant flaws in how the
state of Wisconsin attempts to uphold its obligations under the Sixth Amendment to the United
States Constitution. Altorneys defending the mdsgeut accused are paid $40 per hour, a rate that
has not changed since 1995 when the Wisconsin legislature reduced the rate from $50 per hour.!
The current $40-per-hour rate, as noted by the Wisconsin Supreme Court in 2011, is “only $5
more per hour than the original rate established in 1978

© This calculation was deternined using the Consumer Price Index published by the ULS, Bureau of Labor Stalistics
belween January 1984 and January 2014 using the inflatondata.com caleutator at: hitp//inflationdata.com/Inflation/
Inflation_Caleulators/Camulative_Infation_Calculatoraspx. {Last visited July 2014.)

# The average national price of gas in 1984 was §1.25 per gallon, T 2012 1L was $3.96 - an increase ol 217%. See:
hitpe/inflationdata.com/articles/ 201 3/04/22/ gas-inflation-doug-s-says-im-full-of-it/. (Last visited July 2014.)

T Wis, Stad. §977.08 {dm)(c).

U the matter of the petition to amend Supreme Court Rule 8102, July 6, 2011, available al: https/iwww.wicourls.
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Although §40 per hour may sound like a lot of money to the average person trying to make ends
meet in tough economic times, it is not given the requirements of representing accused persons.
The up-front costs required (o maintain and operate a law practice in Wisconsin - commonly
referred Lo as “overhead expenses” - are many, including, but not limited to office rent, lelecom-
munications, utilities, support stafl, accounting, bar dues, legal research services, business travel,
and professional lability insurance. '

As a means of comparison, the Missigsippi Supreme Courl deterniined, in a case challenging the
state’s assigned counsel compensation rate, that private altorneys representing indigent ceiminal
defendants are entitled to a reasonable hourly fee in addition to overhead expenses” During hear-
ings on the matter, the Mississippi Court took testimony from the Mississippi Sate Bar Associa-
tion that set the average overhead rate at $34.86 per hour (or 87% of the fotal hourly rate paid in
Wisconsin). Consider the cost of living difference belween, for example, Madison and the Missis-
sippi Delta,® and then consider that the Mississippi case challenging public defense compensation
is now nearly 25 years old. In other words, the assigned counsel rate loday for Wisconsin lawyers
today barely covers the basic costs of keeping a faw practice open in Mississippt in 1990,

[magive if it was your son or daughter facing potential incarceration and his or her freedom de-
pended on an atlorney toiling under such financial restraints.

That Wisconsin's compensation rale for Sixth Amendment lawyers is the lowest in any state in the
country is undisputed. In 2013, the National Association of Criminal Defense Lawyers (NACDL)
pubiished a comprehensive study entitled, Rationing Justice: the Underfunding of Assigned Coun-
sel Sysiems, thal details the hourly rates of compensation for appointed counsel in all ifty states.”
Generally calling the low compensation rates afforded to lawyers across America a “serious threal
to our criminal justice system,” NACDL pegs Wisconsin as the state offering the “lowest rate in
the nation”®

This report takes the NACDL conclusion as ils starting point and does not Ury to reduplicate their
efforts to prove the already-proven — that Wisconsin pays Sixth Amendment attorneys the lowest
hourly rate in the country. Instead, this report seeks to achieve two aims:

1. ‘To explain whether the manner in which Sixth Amendment lawyers are paid in Wis-
consin is in violation of recognized national standards of justice; and,

2. 'To explain the impact the low compensation rate is having on the constitutional right to
counsel in Wisconsin.

gov/se/ruthear/ DisplayDocument.pdffcontent=pd(&seqNo=67340.

Wilson v. Stete, 574 So.2d 1338 {Miss. $.CL, 1990).
e US. Censis Burean, Stafistical Abstract of the United States, 2012, veports that the cost of living in Madison,
Wisconsin was 9.8% above the national average in 2010, while Tupelo, Mississippi was 11.6% below (he same national
composite index for the same year, See: hitps://www.census.gov/compendia/stalab/2012/lables/ 1 250728 pdf.

National Association of Criminal Defense Lawyers, Retioning Justice: the Underfunding of Assigned Counsel Sys-
tems. March 2013, Available at httpsiffwwwiacd Lorg/gideonat50/,
# Ibid, page 12,
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The Wisconsin Association of Criminal Delense Lawyers (WACDLY commissioned the Sixth
Amendment Center (6AC), in cooperation with the Defencler Initiative at Seattle University
School of Law (SUSL}, to conduct the report."

As part of this study, the authors of this report conducted a statewide survey of criminal defense
lawyers. 'To emphasize research findings, survey responses are highlighted throughout the report.

NARLYIaN hi"w’x‘
NERVAVE ISR I N
i i LSRR A 414

"The fear of government unduly taking a persons liberly led the United States Supreme Court in
1963 to unanimously declare it to be an “obvious truth™" that the indigent accused cannol receive
a fair trial against the “machinery™ of law enforcement unless a lawyer is provided to him at no
cost. “The right of one charged with crime to counsel may nol be deemed fundamental and es-
sential to fair trials in some countries,” the Court announced in Gidleonr v, Wainwright, “but it is in
ours.”"? Accordingly, Gideor made it incumbent upon states through the Fourteenth Amendment
to provide Sixth Amendment right to counsel services Lo any person of limited means [acmg a
possibie loss of liberty at the hands of the criminal justice system,"

In the immediate wake of the Gideon decision, the Wisconsin legislature created the Wisconsin
State Public Defender (SP1) in 1965, Created first as a system to provide counsel in post-con-
viction appeals, the tegislature transformed the SPD in 1979 into an independent state agency to
provide direct trial-level right to counsel services in all counties. Today, primary indigent defense
services are provided by government stafl attorneys working in 35 local public defender offices to
handle trial-level services, plus another two olfices {ur appellale work, all overseen by (he systenys

The Wisconsin Association of Criminal Defense Lawyers {(WACDLY) is a membership organization of more than
400 private altorneys and public defenders practicing criminal faw across the stale, WACDL provides support and
training to criminal defense atlorneys statewide and promotes Lhe proper administration of criminal justice,

W The 6AC 15 o Massachusetts-baged non-profit organization that measures right to counsel services against es-
tablished standards of justice, When sherteomings are identified, the 6AC provides technical assistance 1o state and
county policymakers Lo make their courts systems fairer for accused indigents in ways that promate public safety
and liscal responsibility. In 2013, the 6AC formed a partnership with the Defender Initiative of the Fred I Koremat-
su Center for Law and Equality at Seautle University Schaol of Law (SUSL Defender Initiative). The SUSL Defender
Initiative is a faw school-based project aimed at providing better representation for people aceused of crimes through
a unified vision that cambines research, advocacy, and educalion.

U Gideon v Waknweight, 372 U, 355 (1963),

= Ihid.

B Thid,

M Gideon established the right 1o counsel in felony proceedings. Tn the intervening 504 years, the Supreme Court
has extended the promise of Gideon Lo any case in which a delendant may potentially lose thetr fiberty. "Lhe Gideon
mandate now extends tor divect appeals | Douglas v Cafiforiia, 372 US. 353 (1963)]: juvenile delinquency proceed-
ings {lore Gardt, 387 U8, 1 (1967} misdemeanors {Areersinger v, Handin, 407 ULS. 25 (1972)]; misdencanors with
suspenided seutences {Shelton v Alatnama, 505 US, 654 (2002)}; and appeals challenging a seatence as a result of a
guilty plea [Halbert v Michigan, 545 U.S. 605 {20035},
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central administration in Madison. The state public defender serves as the system’s chief atlorney,
appointed by a nine-person commission, and responsible for carrying out the commission’s poli-
cies and directives.

Bul of course not all people who stand accused before Wisconsin’s courls receive the benefit of the
primary public delender system. For exampie, a public defender office generally cannol ethical-

ty represent people charged as co-defendants in the same crime because the interests of one of
the accused could directly conflict with the interests of the other. Just think of one co-defendant
pointing a finger at the other as being more culpable of the crime they are both accased of having
committed. The Sixth Amendment right to counsel is an individual right, The stale of Wisconsin
owes the same level of minimatly effective representatian to each and every defendant regardless
if an individual is deemed co-defendant #1 or #2.

So the SPD is also responsible for overseeing the representation of conflict defendants, through
a separale division set apart from the primary system through ethical screens (i.e., substantive
information about conflict cases is kept apart between the primary staff public defenders and the
conflict private allorneys). Despite being the secondary system ol representation, conflict ap-
pointed counsel represent a significant number of the indigent accused. There are approximately
60,000 appointed cases per year,'” a number that is expected to grow in coming years because of
fairly recent changes to the criteria by which a defendant is deemed indigent.’ It is (his conflict
assigned counsel system thal is the focus of the current report.

-

NATIONAL A5

HiwE

The use of standards in criminal justice is not a new concept for government officials. After all, for
many decades policymakers have ordered minimum safety standards in all proposals to build a
brand new courthouse, a new state highway overpass, or even to redo the electrical wiring in one's
home. Our Constitution demands that the taking of an individual’s liberty be given the same level
of concern and care.

[ 2002, the American Bar Association (ABA) promulgated Ten Principles of a Public Defense
Delivery Spstem ~ a set of ten standards that, in the words of the ABA, “constitute the fundamental
criteria necessary to design a system that provides effective, eflicient, high quality, ethical, con-

Dean Strang and Johu Skilton, Petition for Supreme Cowrl Rule Amendment 81,02, March 2010. Page 3. Available
al: hatps:/Anwwwicourls.gov/supreme/docs/ 1003 petition.pdf.
W Prior to March 2012, Wisconsin had the lowest indigency standard in the country, As noted by the National
Legal Aid & Delender Association, “The financial eligibility threshold had been set so far below the Pederal Poverty
Gaidelines that even a person whe was poor enough to qualify for Medicaid coverage or Food Stamps was considered
by Wisconsin Lo he able to alford their own defense. In facl, a person who carned more than $3,250 per year was not
cligible for a court appointed altorney” NLADA. Gideon Alerl, March 16, 2010 at hitp://wwwnladanet/jseri/blog/
gideon-alert-updates-wisconsin-and-pennsylvania. Wis. Stal. § 977.02(3){(c} now sels a presumplive threshold al
1159 of the Federal Poverty Guideline,
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Mict-Mree legal representation for criminal defendants who are
unable to afford an attorney”™” Qur nation’s top law enforce-
ment oflicer, Attorney General Eric Holder, stales that the
ABA “quite literally set the standard™" for indigeut defense
systems with the Ten Principles, calling them the “basic build-

1y

ing blocks of a well-functioning public defense system,

The Ten Principles reguires two things of the indigent defense
system when it comes to assigned counsel compensation.
Principle 8 states that “[a]ssigned counsel should be paid a
reasonable fee in addition to actual averhead expenses,”
while also specifically banning contract systems that are let
“primarily on the basis of costs™ without regard for “perfor-
mance requirements,” “anticipated workloads,” and additional

expenses?! — referred to nationally as “(lal fee” contracting,
g

SPDY assigned counsel division pays attorneys in oue of two
ways: {1} the $40 hourly rate with no allotment for overhead;
or, (2) 2 flag, per-case contracted amounl. Both methods fail

the Ten Principles as detailed below.

¥ American Bar Association. Ter Principles of a Pulilic Defense Delivery
Systenn, February 2002, Available at: hitp://www.americanbarorg/content/
danfabasadministeative/legal_aid_indigent_defendants/ls_sclaid _del_ten-
principlesboollet.authcheckdam. pdf,

W United States Atorney General Eric Holder, Attorney General Eric
Halder Speaks at the American Bar Association’s National Swninit on
Inefigeni Defense. New Orleans ~ Saturday, February 4, 2012, Available at
btip/fwww.justice.gov/isofopa/aglspeeches/20 12/ag-speech- 120204 himl,
¥ United Stales Aiorney General Eric Holder, Address to the Departient
of Justice’s National Sympositon on Indigent Defense: Looking Back, Looking
Forward, 2000-2010, Washington, DG, February 18, 2010, Available al:
hittp:/fwwjusticegoviag/speeches/20 10/ag-speech- 100218 il

™ Supru note 17, Commentary o Principle 8 al page 3.

o fhid, “Contracts with privage altorneys for public defense services
should never be let prinwarily or the basis of cost: they should specify per-
formance requirements and the anticipated workload, provide an overflow
ot funding mechanisim for excess, unusual, or complex cases, and separate-
Iy fund expert, investigative, and other fitigation support services”

The danger is that because
of the low rate it alse en-
couragas people who are
just doing it for the money
and have [ittle supervision
o toke cases..and in the
process of leamning, they
leave o wake of casuaities
fsehind them, L ithink the $40
an hour rate for people who
are purportedly protecting
stiberty interest is
reeally astoundingly cynical,

people
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Finding #1: Wisconsin violates the ABA Ten Principles’ demand that appointed counsel be
aid both a “reasonable fee” and “actual overhead expenses”
p p

[n November of 2013, the Wisconsin State Bar Association published the results of their 2013
Econoniics of Practice Survey. ™ For 2012, Wisconsin private practitioners had median total annual
overhead expenses of $102,050. To calculale an average overhead rate, the annual median expens-
es must be divided by twelve months and then divided again by the number of hours the average
attorney worles in a month. Based on the WSBA survey, the average practitioner spends approx-
imately $8,500.00 on overhead expenses per month.” The WSBA survey reports thal Wisconsin
attorneys work, on average, 47 hours per week.” Assuming the average month consists of 4.33
weeks,” Wisconsin attorneys work about 204 hours per month, This means that the average
overhead rate in Wisconsin is $41.79,” or slightly more than the total $40 per hour compensation
offered by the state.

Because the Wisconsin assigned counsel hourly compensation is not sullicient Lo cover overhead
expenses, it is casy to conclude that attorneys are not paid a “reasonable fee” above and beyond
that.

To underscore just how a $40 per hour rale does not begin to afford both a reasonable fee and
coverage of actual overhead expenses, one need only to look at other states that have had their
assigned counsel compensation rales challenged in court (most of which have significantly lower
costs-of-living in comparison to Wisconsin):

« Kansas: In 1987, the Kansas Supreme Court determined that the State has an “obliga-
tion to pay appointed counsel such sums as will fairly compensate the attorney, not at
the top rate an altorncy might charge, but at a rate which is not confiscatory, consider-
ing overhead and expenses” Testimony was taken in the case that the average over-
liead rate of attorneys in Kansas in 1987 was $30 per hour, Kansas now compensates
public defense attorneys at $80 per hour, or double the rate paid in Wisconsin,®

22

Wiscansin State Bar Association. 2013 Economics of Practice Survey. Results published in Wisconsin Lawyer, No-
vember 2013, Volume 86, Number 9. Available al: htpi/Awwwowisharorg/newspublications/wisconsinlawyer/pages/
article.aspxTVolume=86&issuc=9&ArticlelD=11150,

102,050 divided by 12 equals $8,504.17.

o Supra note 22,

¥ Dividing 52 weeks per year by twelve months equals 4.33 weeks per month.

* Multiplying 47 hours per week by 4.33 weeks per month equals 263.51 hours per month,

This figtre is calculated by dividing the nonthly overhead expenses ($8,504.17) by the average number of hours
worked per month (203,51 hours),

*® Stafe Ex Ref Stephes v Smith, 747 2.2d 816 (Kansas 5.CL, 1987),

¥ U8, Census Burea, Statistieal Abstract of the United States, 2012 (supra, note 6) lists four Kansas citles in its
statistical abstract, Al four have a cost ol Hiving index below the nalional average: Daodge City (-10.7% below national
average); Garden City (-10.3%); Mays (-10.6%); and, Salina {-13.19),

e
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o Alaska: “We thus conclude that requiring an attorney Lo represent an indigent eriminal
defendant for only nominal compensation unfairly burdens the attorney by dispropor-
tionately placing the cost ol a program intended Lo benefit the public upen the attorney
rather than upon the citizenry as a whole™ So stated the Alaska Supreme Court in
1987 in determining that Alaska’s constilution “does not permit the state 1o deny rea-
sonable compensation to an atlorney who is appointed to assist the state in discharging
its constitutional burden,” because doing so would be taking “private property for a
public purpose without just compensation!” Importantly - and unlike the Kansas Court
before them - the Alaska Court determined that appointed cases did not simply merit
a reasonable fee and overhead, but rather the fair market rate of an average private case.
The assigned counsel compensalion rate was subsequently set at $60 per hour,

»  West Virginia: The West Virginia Supreme Courl determined in 1989 thal court ap-
pointed attorneys in that state were forced to “involuntarily subsidize the State with
out-of-pocket cash,™! because the then-current rates did not cover attorney overhead,
A now 25-year-ald survey of more than 250 West Virginia lawyers who were taking
appointed cases (i.e., not a survey of all private attorneys, but of only these accepting
public cases) determined that in 1989 the average hourly overhead was §35 per hour
(or, 87.5% of Wisconsin's 2014 payment rate). “Perhaps the most serious defect of the
present system, the West Virginia Court determined, “is that the low hourly fee may
prompt an appointed lawyer to advise a client to plead guilty, although the same lawyer
would advise a paying client in asimilar case o demand a jury trial” The Courl subse-
quently raised the houtly rate to cover both a reasonable fee and overhead, setting the
rate above the current Wisconsin rate at $45 per hour (for out of court work) and $65
per hour (for in court representation). The same rate applies today despite West Virgin-
ia having a lower cost of living than Wisconsin.*

o Mississippi: In 1990, the Mississippi Supreme Court determined that indigent defense
attorneys are entitled to “reimbursement of actual expenses” in addition to a reason-
able sum, and defined “actual expenses” to include “all actual costs to the lawyer tor
the purpose of keeping his or her door apen to handle this case” This allows delense
attorneys in Mississippi to receive a “pro rata share of actual overhead.” As mentioned
in the introduction to this report, the Mississippi State Bar determined that overhead
costs nearly 25 years ago in that state were $34.86 (or 874% of the total hourly rate that
Wisconsin defense attorneys make in 2014), although the court eventually settled on an
overhead rate of $25 per hour™

¥ PeLisio v. Alaska Superior Court, 740 2.2d 437 (1987).
o fewell v Mayiard, 383 $.5.2d 536 (W, Vi 1989).
U8, Census Bureau, Statistival Abstract of the Usited States, 2012 {sitpra, note 6 lists two West Virginia munici-
palitics in its statistical abstract. Both have a cost of living index at or below the national average; Martinsburg-Berke-
ley County (-10.4% below national average); Morgantown (0.06 wbove the national average).
M Wilsen v, Staile, 574 So0.2d 1338 (Miss. S.CL, 1990).
M The Courl upheld a statute that Himited atcorney fees and wrote:
Following our rule of stalwtory construction, we are able Lo save this stalule fram unconstitutionstity by interpreting
this lanpuage ta include reimbursement for all actual costs ta the lawyer for the purpose of Keeping his or her door
open W handle (his case, e, the lawyer will receive s pro ratashare of actul overhead. "Hhe appeliant urpes us o
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» Olklahoma: In the same vear as the Mississippi decision, the Oklahoma Supreme Court
echoed the 1987 Kansas decision in {inding that state government “has an obligation to
pay appointed lawyers sums which will fairly compensate the lnwyer, not at the top rate
which a lawyer might charge, but al a rate which is not confiscalory, after considering
overhead and expenses”™ Based on the existing salary structure for Oklahoma district
attorneys, the Court determined a reasonable appointed counsel fee to be between
$14.63 and $29.26 (based on experience} and “|a]s a matter of course, when the dis-
trict attorneys’ ... salaries ave raised by the Legislature so, too, would the hourly rate of
compensation for defense counsel” In addition to this reasonable fee, and in order “to
place the counsel for the defense on an equal footing with counsel for the prosecution
the Oklahoma Court alsa determined that a “provision must be made for compensation
of defense counsel’s reasonable overhead and oul of pocket expenses” The Courl found
that the two lawyers involved in the case at dispute should be paid their actual overhead
costs, The overhead costs for the Oklahoma attorneys in 1989 were respectively $50.88
per hour and $48.00 per hour. This is in addition Lo the reasonable fee, making the Lotal
compensation rate between $62.63 and $80.14. And Oldahoma has a significantly
lower cost of living than Wisconsin,”

« New York: Announcing in 2003 that “[eJqual access to justice should not be a cere-
monial platitude, but a perpetual pledge vigilantly guarded,” the Supreme Court for
the County of New York ordered the City and State to compensate assigned counsel
attorneys at $90 per hour - an increase from the $40-per-hour rate they were being
paid. ‘fhe Court determined that the $40-per-hour rate paid to panel attorneys was
“insufficient o cover even normal hourly overhead expenses,” which the Court pegged

adopl a figure of § 34186 per hour lor everhead. This figure is derived from a survey conducted by (he Mississippi
State Bar in 1988, Seq, 35 Mississippl Lawyer, No. 5, a0 45 {(March-April 1989). Flowever, we choose ralher Lo adopt

3 $25.00 per hour figure, which is also based on the survey. For case of adnrinistration and (o avoid a lot of satellite
litigation, we creale & rebutiable presumplion that 4 court appointed atlorney’s actual overhead within the statute

is $25.00 per hour. Howeven the trial court is bound by this eidy in the absence af actunl proaf to the contrary -- proof
affered by the laswyer that it is rore or by the Stare ihar it &3 fess. (Rmphasts added.)

It is important to note that Mississippi sets a statulory cap on the lotal payments possibie to appointed attorneys, for
gxample, $1000 for a felony case, plus "actual expenses” MS Code § 99-15-17 (2013). The Legislature has directed the
State Ofiice of the Public Defender to “coordinate the collection and dissemination of statistical data and make such
reports as ase required of the divisions, develop plans and proposals for further development of a statewide public
defender system in coordination with the Mississippi Public Defenders Task Force” (Miss, Code Ann. § 99-185-1.)

= State v Lych, 796 R.2d 1150 (Oklahoma $.C, 1990). Available at: hitps://www.courtlistener.com/oklas7tsU/
state-v-tynch/,

1991, the high altorney compensation rate hastened the creation of the Qklahoma Indigent Delense System - a
state-funded agency in the executive branch that provides trial-level, appeliate and post-conviction eriminal defensc
represenlation to the indigent accused in 75 of the state’s 77 counties. Both Tulsa County {Tulsa) and Oklahoma
County (Cklahoma City) established public defender oflices prior (o statewide refornt and were allowed to continac
to provide services outside of (he QDS system,

¥ 1S, Census Bureaw, Statistical Abstract of the United Stales, 2012 (supra, note 6) lists six Oldahona cities in its
statistical abstract, All six have a cost of Hiving index below the national average: Ardmaore (-12.74% below the national
average); Muskogee (-14%); Ponca City (-10%); Pryor Creel {-15.59%); Stillwaler {-9.9%); and, Tolsa (-1 1.6%).
MONY. Connty Lawvyer’s Asss v, State, 192 Misc, 26 424, 425 (Y. Sup. €1, 2002). The trial court {cited here) handed
down its judgment in February 2003, available heve: Titp:/ www.sado.org/fees/newyarkfeecase.pdl.
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at approximately $35 per hour, Deriding the “pusillanimous posturing and procrastina-
tion of the executive and legislative branches” lor failing to raise the rate for more than
17 years, the Court determined that the other two branches of government created an
assigned counsel “crisis” that impairs the “judiciary’s ability to function.” The low com-
pensation was found to result “in denial of counsel, delay in the appointment of coun-
sel, and less than meaningful and effective legal representation.” The (ollowing year, the
rate was statutorily amended to $75 per hour”

« Alabama: In 1993, the Alabama Court of Criminal Appeals determined in May v,
State® that indigent defense attorneys were entitled to overhead expenses (set at $30 per

e=d

“ONY CLS Jud § 35,
P May v State, 672 So. 2d 1307, 1308 (Ada. Crim. App. 1993).
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hour) in addition to a reasonable fee." When the Attorney General in that state issued
an opinion against paying the overhead rate and the state comptroller subsequent-

ly stopped paying, the issue was litigated all the way to the Alabama Supreme Court
(2006). In Wrichi v Childree,” the Alabama Supreme Court determined thal assigned
counsel are entitled to a reasonable fee in addition to overhead expenses.” After this
litigation, the Alabama Legislature increased the hourly vate to $70 per hour™

Although it is not the result of litigation, it should also be mentioned that in 2000, the Soath
Dakota Supreme Court set public counsel compensation hourly rates at $67 per hour. To ensure
that atlorneys were perpetually paid both a reasonable fee and overhead, the Court also mandated
that “court-appointed attorney fees will increase annuaily in an amount equal to the cost of living
increase that state employees receive each year from the legislature” Assigned counsel compensa-
tion in the farmlands of South Dakola now stands at $84 per hour' — more than double the pay
for attorneys in Wisconsin*

Indeed, even in Wisconsin, the state supreme court has authorized payment of $70 per hour for
altorneys appointed directly by lower courls in (hose instances where the SPD has a conflict in
which neither the primary public defender system nor the assigned counsel system can ethically
represent a client (e.g., muitiple defendant cases where not enough assigned counsel attorneys ave

DS, Census Bureau, Statistical Abstract of the United Stafes, 2012 (supra, nole G} Hsts four Alabama municipal-
ftics in its slatistical abstract: Decatur-Hartselle has a cost of living that is - 10.8% below national average; Dothan
{-10.2%); Florence (-9.8%); and, Montgomery (-0.8%).

£ Wright v Childree, 972 So, 2d 771 (Ala, 2006). This was a statulory analysis ol a statule that provided: “Counscl
shall also be entitled to be reimbursed for any expenses reasonably incurred in the defense ol his or her client, o be
appraved in advance by the trial court” Ala. Code 1975 § 15-12-21

# - Seer Allorney’s Fee Declaration for cases afler June 14, 2014, ot hiip:/foids.alabama.gov/Forms/AFD-2%20
Aduli%20ARer%206 14201 1%20Rev] pdl.

o Code of Ala. § 15-12-21 provides:

Counsel shall also be entitled 10 be reimbursed lor any nenoverhead expenses reasonably incurved in the represen-
tation of hig or her client, with any expense in excess of three hundred dollars ($300) subject to advimee approval
by the trial court as necessary (or the indigent delease services and as a reasonable cost or expense, Reimbursable
expenses shail nol include overhead expenses. Fees and expenses ol all experts, investigators, and others rendering
indigent defense services 1o be used by counsel for an indigent defendant shail be approved inadvance by the trial
courl a5 necessary for the indigent defense services and as a reasunable cost or expense. Retrials of any case shail be
comsidered a new case for billing purpeses. Upou review, the direclor may autherize interim payment of lhe attorney
fees or expenses, ur both,
S Memorandun to [st Circuit Atterneys and County Commissioners, 1271712, ab: htipy/fujs.sd gov/media/firsicireuit/
court_sppointed_attorney_fees.pdr,
© (S, Census Bureaw, Statistical Absiract of the United States, 2012 (supra, note 6) does not lisLany South Daketa
municipalities by which to compare with Wisconsin.
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o bill all mv time, as it oot
weiprih the (unbittalal=) e
affort to do so.

available).” "Lhis rale has been in place for approximately 20
years, ™

Aund, it is not solely state courts that have taken on this issue.
A number of state fegislatures have also dealt with the issue.
Recognizing that the NACDL veporl has firmly established
Wisconsin to have the fowest compensation rates in the na-
tion, we note that other more rural states have invested the au-
thority to st attorney compensation rates in an independent
statewide commission (akin to the SPD in Wisconsin). For
example, the statewide commissions in both Arkansas ($60-
$80)" and North Dakota ($75)" have established assigned
counsel rates that far cxceed Wisconsins and encompass both
a reasonable fee and overhead expenses. Both states have a
cost of living below that of Wisconsin.™

[T ———

T The rude reads;

SCR 81.02 Compensalion.

{17 lixcept as provided under sul. [1m}, attorneys appointed by any

courl 1o provide legal services for thal court, for judges sued in their

oflicial capacily, for indigents and for boards, commissions and com-

mitlees appointed by the supreme cowrt shall be compensated at the

rale of $70 per hour or a Bigher vate sel by the appointing authority.

The Supreme Court shall review the specificd rate of compensation

EVCeTY LW years,

{1my) Any provider of fegul services may contract for the provision of

legal services at less than the rate of compensation under sub. (1)

{2) The rate specificd in sub. {1 applies only to services performed

alter July t, 1994,
HIE lwwyers are unavailable or unwilling Lo represent indigent clients at
the SPD rate of $40 per hour, or when clients do not qualify under existing
SPD eligibility standards bl ranethetess are unable fnancially Lo retain
counsel, fudges then must appoint lawyers al county expense’” See Stafe v
Dean, 163 Wis, 2d 503, 471 NW.2¢ 310 (CL App. [991). Alsu see: In the
matter of the petition to amend Supreie Conrt Rule 81.02 (une 2011), al;
hteps:/fwsewwicousts.gov/se/ruthear/DisplayDocument pdf Zeontent=pd-
F&seqNo=67390,
¥ Arkansas Code Ann, $16-87-214.
N, Dak, Cent. Code $54-61-02(a)(1).
s UK. Census Bureaw, Staristical Abstract of the United States, 2012
{supra, note 6) Hsis three Arkansas municipalities in its statistical abstract:
Conway has a cost of living that is - 13.4% below national average; Fort
Smith {-13.9%): and Joneshoro (11, 1%). Only one North Dakota city is
listed in the same document, Minot, North Dakota is marginally below the
national cost ol living average: (-0,.01%).
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Finding #2: Wisconsin violates the ABA Ten Principles’ prohibition on contracts let solely on
cost

ABA Principle § does not support flat fee contracts because they are rile with conflicts ol interest
between lawyer and defendant. As noted in standards promulgated by the National Legal Aid

& Delender Associalion, lixed fee contracts that require lawyers Lo be paid “the same amount,

no matter how much or littie he works on cach case” causes similar conflicts because it 18 in the
tawyer’s “personal interest to devote as little time as possible to each appointed case, leaving more
time for the fawyer to do other more lucrative work.™

As of February 2014, SPD employed 58 fixed-fee contracls compensating allorneys al a rate
between $248 and $362 per case (depending on the county).™ Do these Wisconsin contractual
arrangements produce financial incentives to triage work in favor of some defendants, but in det-
riment of others? The answer is “yes”

Using the $41.75 per hour overhead rate calculated above, an attorney paid $248 per misdemean-
or case will begin Lo luse money within the first six hours worth of work performed on the case
(and would not have any nel income from the fee).™ So, what if the attorney wants to earn some
money and, on average, disposes of the cases within five hours time? Under that scenario, the
attorneys’ overhead costs would be $208.75.7 'This leaves a “reasonable” fee of just $39,25.% Spread
over the five hours worth of work, the attorney is working al a rate of $7.85 {or slightly more than
minimum wage).” Working to complete the average job in three hours means that an attorney ex-
pends $125.25 in overhead costs, netling $122.75 for him or hersel(, This equates to working at a
rate of approximately $41 per hour - approaching a reasonable “reasonable fee” based on the rates
of other states. There is a clear [inancial incentive Lo the altorney Lo limit what is done on a case in
order to male it profitable, ail to the detriment of the defendant.

But, can an attorney ethically dispose of the average misdemeanor case in just three hours? No
matier how complex or basic a case may seem at the outset, there are certain fundamental tasks
each attorney must be able to do for each and every client in advance of the plea. Even in the
average misdemeanor case, the attorney must be able to, among other tasks: meet with and inter-
view with the client; attenipt to secure pretrial release if the client remains in state custody (but,
before doing so, learn from the client what conditions of release are most favorable to the client);

53

2 NLADA web page on Flat Fee Contracts, at: hitpe/ fwwwenlada hetflibrary/article/na_flatfeccontracts, (Last visited
July 2014), In the Guidelines for Negotiating and Awardiig Governmental Contracts Jor Crintinal Defense Services,
wrilten by NLADA and adopted by the ABA in 1985, Guideline 111-13 similarly profibits contracts under which
payment of expenses for nccessary services such as investigations, expert sitnesses, and transeripts would “decrease
the Contractor’s income or compensalion (o attorneys or other personnel,” becanse this situation creates a conflict of
interest between attorney and client.
" Covering approximately 10,000 cases.
5 1f the $248 flat misdemeanor case rale is divided by the average hourly overhead rate of $41.75, the resuilis thal
an alterney beging losing money aller 5.94 hours pul into 4 case,
% Caleulated by mulliplying the hourly overhead rate of $41.75 by {ive hours {S41.75 x 5 hours = $208.75).
% Caleulaled by subtracting $208.75 from the 5248 flai per case rale,

Caleulated by dividing $39.25 by five hours. The minimun wage in Wisconsin stands at $7.25. See US. Depart-
mens of Labor, at: htp/fwww.dol gov/whd/minwage/america htm#content,
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keep the client informed throughout the duration ol proceed-
ings; prepare for and appear at the arraignment, wherein he
must preserve his client’s rights; request and review formal
and informal discovery; launch an investigation, scouring all
sources of potential investigative information in the process,
and as soon as possible; research the laty; develop and contin-
ually reassess the (heory of the case; file and argue on behall of
pretrial motions; read and respond to the prosecution’s mo-
tions; negotiate plea options with the prosecution, including
sentencing outcomes; and all the while preparing for the event
that the case may be going to trial and possibly sentencing.™
Although {awyers in some cases may dispose of a misdemean-
or ethically in under three hours, the majority of cases should
take longer.

For example, in January 2014, the ABA published its most
recent report on public defense workload.™ The report deter-
mined that “to provide reasonable effective assistance of coun-
sel,"™ the average Missouri lawyer needs to spend 1.7 hours
to dispose of the average misdemeanor case through a plea
deal. Applying this analysis to Wisconsin, the state of Wiscon-
sin would have to pay attorneys nearly $490 per misdemeanor
case just to cover overhiead,

Several states have recently prohibited fixed fee contracting
altogether because of the financial conflicts of inlerest they
generate, For example, Idaho requires that representation shali
be provided through a public defender office or by contract-
ing with a privale defense attorney “provided that the terms
of the contract shall not include any pricing structure that
charges or pays a single fixed fee for the services and expenses
of the attorney™ Similarly, the Michigan Legislature created a
statewide public defender commission in the 2013 legislative
session, called the Michigan Indigent Defense Commission

5 National Association of Criminal Delense Lawyers, Minor Crimes,

Massive Waste: The "Lerrible Toll on Americas Broken Misdemeanor
Courts, April 2009, See page 22. Available at: hips://wwwenacdlorg/re-
ports/misdemeano/,

# American Bar Association. 'The Missouri Project: A Stuedy of the Missou-
ri Defender Systen and Attorney Workload Standards. Prepared by Rubin-
Broswn LLP on beball of the ABA, Standing Commiittee on Legal Ald and
Tndigent Defendants. Available al: htip//wwwamericanbarorgfconlent/
dam/fabatevents/legal_aid_indigent_defendants/2014/]s_sclaid _Sc_the_
missouri_project_reportautheheckdam.pdr.

& hid, af page &

wb TG, § 19-859 {codified in 2014}
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(MIDC). In establishing minimum standards, rules, and procedures, the MIDC is statutorily
barred [rom approving indigent defense plans that provide “economic disincentives” and statute
further states that “incentives that impair delense counsel’s ability to provide effective representa-
tion shall be avoided”®

Other states have barred flat fee contracting through judicial vules. For example, the South Dako-
ta Unilied judicial System Policy 1-PJ-10, issued by the stale supreme court, not only set a reason-
able hourly rate that “will increase annually in an amount equal to the cost of living increase that
state employees receive each year from the legislature,” but also bans flat fee contracting.™

Finally, a Federal Courl in 2013 called the use of very low rate flat fee conlracts in two cities in
Washington State prior o the Supreme Court ban an “intentional choice” that purposefully “left
the defenders compensated at such a paltry level that even a brief meeting [with clients] at the
oulsel of the representalion would likely make the venture unprofilable”® Whether or not Wis-
consin’s policymalers similarty made an “intentional choice” to create financial conflicts of inter-
esl in the delivery of constitutional right to counsel services cannot be decided here, However, it

8 Mich. Stat. Anr. § 780,991 (2)(b),

o Supra, note 45,

st UJS Palicy 1-PJ-10 requires that “[alll Tawyers . . be paid for all legal services on an hourdy basis” thereby ban-
ning the use of flat fee contracting for public counsel services, fhid,

€ United States District Court, Western District of Washington at Seattle. Memoraudiom of Decision in Wilbur v
Mowni Vernon, No. CLL-TTDORSL, at 15, December 2013 Judge Robert Lasnik. Available at: ip://sixthamendment,
org/wp-content/uploads/2013/12/Withbur-Decision pdl.
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is clear that financial conflicts are having a number of impacts on the delivery of right to counsel
services, as detailed in Finding 3 below.

Finding #3: Unreasonably low attorney compensation rates interfere with a lawyers’ cthical
obligation to give undivided loyalty to cach and every defendant

Al the July 2000 meeting of ABA, the House of Delegates adopted a resolution reaffirming the
core value of the legal profession.® The resolution calls on lawyers Lo maintain “undivided loyalty”
to the client and Lo “avoid conflicts ol interest” witly the client. The ABA resolulion expands upon
the core values first established in 1983 in its Model Rules of Professional Conduct. Rule 5.4{(c)
states that a lawyer shall not permit a person that pays the lawyer to render legal services to “reg-
ulate the lawyer’s professional judgment in rendering such legal services.” 'The Model Rutles have
since been adopted by the state bar associations in 49 of 50 states, plus the District of Colunmbia
(including Wisconsin).*

Moreover, there is a constitutional imperative for defender representation to be independent and
free from undue interference on a lawyer’s professional judgment. In the 1979 case, lerri v. Ack-
erman, the United States Supreme Court determined that “independence” of appointed counsel

to act as an adversary is an “indispensible element” of “eflective representation™ Two years fater,
the Court determined in Polk County v. Dodson that states have a “constitutional obligation to
respect the professional independence of the public defenders whom it engages.™ Observing that
“a defense fawyer best serves the public not by acting on the State’s behalf or in concert with it, but
rather by advancing the undivided interests of the client”" the Court concluded in Polk County
that a “public defender is nol amenable to administrative direction in the same sense as other
state eraployces™

This is confirmed in Strickland v. Washinglon.™ In that case, the Court states that “independence
of counsel” is “constitutionally protected,” and that “{glovernment violates the right to effective
assistance when it interferes in certain ways with the ability of counsel to make independent deci-
sions about how to conduct the defense™

@ ABA House of Delegates. Resandtion 10-F. July 2000, Available at: httpy/Awwwamericanbarorg/groups/ieadership/
2000dsilyjowrnal 0.5 tn]
©  American Bar Association, Model Bules of Professional Conduel, 2013, Available at: hutpe/ v americanbarorg/
groups[pml'cssi(mz\chspunsibility.n'puhlicat%nns.’mmicl_ruIcsﬁuf_pr()fcssionalﬁconduct.’umdcl_ruIcs_ul'_prof'cssiow
al_conduet_table_of_contents.html.
@ Jailure fo adhere to the bar rules of each state may result in disciplinary action against Uie attorney - even loss of
license to practice law,
W Ferrt v Ackernion, 444 U8, 193 (1979). Available at htlp/fwwwoyezorgfcases/1970-1979/1979/1979_78_5981.
W Polk County v. Dodson, 454 U.S. 312 (1981). Available at: hup//www.oyezorg/eas-
esf1980-1989/§981/(981_80_824.
o Thid,
o fhid,

Strickiond v. Washingion, 466 US. 688 (1984). Available ab: hip://www.oyezorg/cas-
es/ TOBU-1989/1983/1983_82_ 1554,
M Tlid.
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Both unreasonable compensation with no allowances for
overhicad expenses and {lal fee contractual arrangements

to represent the poor in criminal courts are constitutional
viotations preciscly because cach pits the attorney’s financial
well-being against the client’s right to conflict-free representa-
tion, A lawyer can be pushed into thinking about bow to make
the representation profitable in addition to, and potentially in
opposition Lo, the stated interest of the client,

To discover whether such negative inpacts exist in Wisconsin
in relation to the low attorney compensation rate, the au-
thors of this report conducted a survey of Wisconsin lawyers.
‘The survey was sent electronically to 1,277 criminal defense
atlorneys, using lists provided by WACDL and the SPI. These
lists include attorneys carrently taking cases and those that no
longer take cases for whatever reason. E-mail analytics show
thal 166 bounced back as having wrong email addresses, This
means that 1,111 surveys were sent with 378 people filling out
the survey (a 34% response rate).

Nearly one half of respondents (49.4%) stated that they rep-
resent fewer public defender appointed clients than in the
past. "This is in addition to the 6.8% of respondents staling that
they no longer take SPD appointed cases at all.” These results
conlirm what SPD reported its 2013-2015 Biennial Budgel
Issue Paper; “Although there are currently about 1,100 lawyers
on the appointment lists, about 25% of them take less than five
cases per year and more than {0% take one or less cases per
year. ’
This is important because there appear Lo be twa distinct
classes of appointed attorneys: () those attorneys that take
occasional cases (perhaps out of some self-perceived duty

to the Court or SPD); and (b) those lawyers that represent a
significant number of $PD defendants. But, before delving
deeper into that divide it s important to note that regardless
of how many SPD cases an attorney takes on annually, the
survey showed that Wisconsin attorneys spend, on average,
about £3% less time working on their appointed cases than on
similar retained cases.

A guarter of the altorneys state that the number has renmined the
sanme, 18.5% say that they've increased the number of appointed cases they
have accepled,

#SPD, 201 3-2015 Bienial Budget Issue Paper, provided w avthors by
SPD stafll
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A lawyer must be appointed early Lo represent the accused so that she can work with the client to
develop the level of trast that is essential to her ability to be effective - what the Supreme Court
has described as “those necessary conferences between counsel and accused which sometimes
partake of the inviolable character of the confessional”” However, surveyed attorneys reported
that they spend 37% less time, on average, meeting with their appointed clients than they do with
their tetained clients,

Motions are a vitaily important component of an attorney’s litigation strategy. Where the gov-
ernments evidence was acquired through an unlawful search, as one example, a defense lawyer’s
motion can suppress such evidence, thereby increasing the chances ol a belter plea offer from the
prosecution or maybe even obtaining a dismissal of the charges entirely. As the judge in the Fed-
eral lawsuit challenging the constitutionality of the indigent defense services in two Washington
cities noted, “no hard and fast number of pretrial motions or trials is expected,” but when hardly
any molions are cver filed and the number of trials is “incredibly small” it is a “sign of a deeper
systemic problem”™ The Wisconsin survey revealed that attorneys who have a higher number of
public defender cases (end not to file motions in (heir cases, and they are more likely o resolve
cases by their public defender clients pleading to the offense charged. This suggests that attorneys
with many SPD cases arve prioritizing speed in order Lo make representation more profitable,
Even if that is not the conscious intent, the pressure of having to make a living and potentially of
devating time to higher-paying retained cases can have thal effect.

Conversely, the data suggest that those attorneys who take on fewer public defender cases in favor
of private clients file more motions (or both their private clients and public defender clients, These
attorneys tend to spend morte time working on their public defender cases, meet with them more
often, see their cases more often result in acquittal, and are less likely to resolve cases with guilty
pleas as charged compared with attorneys who take on more public defender clients and who file

fewer motions.

Finding #4: Separation of powers concerns do not prevent the Wisconsin Supreme Court
from increasing assigned counsel rates through judicial rule

The Sixth Amendment Lo the U.S. Constitution was crealed (o prevent the tyrannical impulses of
big government from taking away an individual’s liberty without the process being fair. It does not
solely apply in good economic times,

Despite this, there is some evidence that financial considerations may have trumped the con-
stitutional imperative for independent, conflict-free representation in Wisconsin. In 2011, the
Wisconsin Court expressed concern about the adequacy of assigned counsel fees in the context
of a petition to amend Supreme Court Rule 81,027 "Ihe Petition asked the Courl Lo increase the
court-appeinted rate to $80, ti€ it to the Consumer Price Index, and provide that SPD-appointed

Powell v. Alabrnr, 287 U8, 45 (1932), Available at hilpd//wwvoyerorg/casesf 1901 -1939/1932/1932_98,

Stepra, note 65,

“ o Supra, notes 1 and 47,
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rates be not less than the Rule 81.02 rates.™ Despite the Courts’ “sincere concern” and recognition
of the “extensive ancedotal evidenee” thal "shartfalls may compromise the right to eflective assis-
tance of counsel™" in Wisconsin, the Court denied the petition, in part, because of “a particularly
challenging budgetary environment” for the legislature.

{the Courl is worried about separation of powers concerns, it should not be. The Court has
inherent pewer Lo ensure Lthe effeclive administration of justice in the State of Wisconsin.® Al-
though the legislature holds the power to pass budgets, an expenditure policy that creates a
financial conflict of interest in which the constitutional right to counsel is compromised cannol
be allowed to stand. The Court should not fear that passing a court rule increasing pay witl nec-
essarily result in forcing the legislature to expend more money. 'The Wisconsin legislature can, for
instance, work together to increase the reliance on diversion that could move juvenile and adult
defendants out of the formal criminal justice system and provide help with potential drug or oth-
er dependencies. Similarly, lawmakers can change low-level, non-serious crimes to “citations” - in
which the offender is given a tickel to pay a fine rather than being threatencd with jail lime thus
triggering the constitutional right to counsel.™ By shrinking the size of the criminal justice sys-
tem, Wisconsin’s lunding requirements under the right to counsel could be mitigated, even with
increased rates of pay for attorneys.

It is easy (or policymakers, especially in hard economic times, to say that they do not want to give
more laxpayer resources Lo lawyers, But if (he failure to pay a reasonable rate creates (inancial
conflicts of interests that resuit in fawyers triaging the Sixth Amendment duty they owe to some
clients in favor of others, then Wisconsin is in violation of the U.S. Constitution - a situation the
policymalkers may want to redress to avoid costly systemic litigation,

AECOMMENDA TION

The Wisconsin Supreme Court should amend Rule 81.02 to increase the courl-appointed rate to
$85, This includes an overhead rate of $41.79, plus a reasonable fee of $43.21. The Court should
require that the rate be increased in conjunction with either (a) the cost of living increases given
for stale government workers, or (b) the annual increase in the Consumer Price [ndex, The Court
should require that SPD-appointed counsel rates be not less than the Rule 81.02 rates. Finally, the
Court should ban all indigent defense contracts that interfere with a lawyer’s professional inde-
pendent judgment through economic incentives or disincentives.

v —1

M Ild,

M Ibid,

£ See, e, State ex rel. Frivdricl v Circuit Court for Dane Counly, 192 Wis, 2d 1, 531 N.W.2d 32 (1995).

“ for example, jurisdictions in Washington State have developed diversion programs for suspended driver license
cases, resulsing in reducing caseloads by one-third. See, Robert C. Boruchowitz, Fifly Years After Gideon: ftis Long

Past Tiwme to Provide Lawyers for Misdemeanor Defendainis Who Cannot Afford to Hive Their Own, 11 Seattle Journal
for Sucial Justice 891, 922(2013).
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WISCONSIN STATE PUBLIC DEFENDER PROPOSED BUDGETS

YEAR PROPOSED PRIVATE BAR RATES
1995.97 Request for a budget increase of 89,800 to change the rate of compensation
provided to private attorneys appointed by the public defender to a flat rate
of $45 per hour,
1997-99 Request for a budget increase of $147,800 to increase reimbursement to
private attorneys from $40 to $45 per hour
1991-2001 Request to increase the reimbursement rates paid to private attorneys from

$40 to $45 per hour. Mentioned: results of a 1997 survey conducted by the
State Public Defender’s appellate division suggest that a decline in the
number of attorneys willing to accept State Public Defender appointments
can be explained by a low hourly wage rate.

2001-03 Request $3,042,500 to increase the in-court and out-of-court hourly
compensation paid to private bar attorneys accepting appointment to
represent indigent SPD clients from $40 per bour to t the compensation rate
paid to attorneys appointed vnder Supreme Court Rule 81.02(1). (870 per

hour)
2003-05 Request to increase the current SPD private bar reimbursement rate of $40
to $70 per hour; the amount currently authorized under SCR 81.02(1)
2005-07 Request statutory language increasing the in-court and out-of-court hourly

compensation rate paid to private bar attorneys accepting appointment to
represent indigent SPD clients fo $70 per hour

2007-09 Request statutory language increasing the in-court and out-of-court hourly
compensation rate paid to private bar attorneys accepting appointment to
represent indigent SPD clients to $70 per hour _
2009-11 Request statutory language increasing the in-court and out-of-court hourly
compensation rate paid to private bar atforneys accepting appointment to
represent indigent SPD clients to $70 per hour

SPD current travel time compensation rate would remain at $25 per hour
and would not be changed under this requested modification

201113 Request statutory langnage increasing the in-court and out-of-court hourly
compensation rate paid to private bar attorneys accepting appointment to
represent indigent SPD clients to $70 per hour

Amend current law to eliminate reimbursement for time spent traveling if
any portion of the trip is outside the county in which the attorney’s principal
office is located.

r

2013-15 Request $3,506,000 to increase the hourly compensation paid to private bar
attorneys representing SPD clients from $40 per hour for in-court and out-
of-court work to $50 per hour

2015-17 Request $930,000 in 2015-16 and $7,627,900 in 2016-17 to increase the
rate at which private bar attorneys are compensated from $40 per hour to
$45-$60 depending on the case type.
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