MAKING ABORTION A CRIME (AGAIN):

How Extreme Prosecutors Attempt to Punish People for Abortions in the U.S.

Even though abortion is legal in the U.S. and most home abortion is safe, effective, and private, some
politically motivated prosecutors are seeking to punish people who end their own pregnancies.

No one should be arrested or jailed for ending their own pregnancy. But it’s happening in states across
the country where clinic-based abortion care is increasingly available only to those who possess the
resources to overcome many barriers. Some pregnant people who would prefer clinic-based care, but
cannot surmount these obstacles are self-administering abortion care, mostly by ingesting
pharmaceutical pills purchased online or abroad. Others may end their own pregnancies because they
prefer a private home-based abortion experience. Our research has uncovered 18 arrests of people who
end their own pregnancies and those who have supported them. One thing is consistent through all of
these cases: when a prosecutor wants to punish someone, they will find a way to do it. In many cases,
this has meant relying upon antiquated laws or laws meant to protect, not arrest, pregnant people. Of
course, someone doesn’t have to go to jail for it to do harm. Even misdemeanor charges can mean that
a person loses their job, especially for people doing low-wage care work like child care and home
medical assistance. In many states, records searches used by employers will show an arrest and what
the arrest was for, even if the person is never formally charged. There is often no way to get this mark
off their record.

While a few states have explicit bans on self-administered abortion care, there are roughly 40 other
different types of laws that politically motivated prosecutors may wield against people who end their
own pregnancies and those who help them. Although courts have generally sided with people who end
their own pregnancies, it is important to understand how extreme prosecutors have attempted to
punish people for abortions. What follows is a hypothetical journey a person might take to end their
own pregnancy. It summarizes how prosecutors might attempt to punish a pregnant person or their
loved ones or caregivers who helped them along the way. Of course, not every state will have every one
of these laws and not every prosecutor would charge someone with each of these crimes, but it shows
the scope of laws that are being used by prosecutors.
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While ethnographic data are still being collected, we know anecdotally that many people who self-
administer abortion care do so because they cannot afford the cost or the exposure of clinic-based
care. Many people in this group are immigrants, people who have experienced abuse, minors, LGBTQ
folks, and communities of color who may have a warranted mistrust of the medical system based
upon histories of medical experimentation or reproductive coercion. In the coming years and months,
based upon the current political climate, it is possible there will be an increased profile of self-induced
abortion. This means it is possible law enforcement officials and other agencies could pay more
attention to the suspected practices and people, resulting in more arrests, incarcerations, and
deportations.

Criminalization poses serious threats to people’s health and the health system itself. Threatening
people with criminal punishment erodes trust in the medical system, making people less likely to seek
help when they actually need it. Most of the people arrested for self-induced abortion came to the
attention of law enforcement when they sought emergency medical help. A critical element of safe
self-induced abortion is that people are able to seek medical assistance when it becomes necessary
and be open with their providers about what happened. Criminalization actually makes people less
safe and harms the confidential doctor-patient relationship by creating uncertainty as to whether law
enforcement needs to be involved. In the worst circumstances, this leads people to be treated as
suspects instead of patients, subject to bedside interrogations in hospitals when they should be
healing.

For every person who gets caught up in the legal system for a suspected abortion, there will be
another ensnared for a pregnancy loss that was not intended. As the Guttmacher Institute reports:
“The mere existence of medication abortion is providing some legal authorities reason to conduct
fishing expeditions to go after not only women who have clearly terminated a pregnancy, but also
women whom they suspect have done so.” When abortion is made a crime, every pregnancy loss
becomes a potential trial.

We can halt the criminalization of abortion by engaging with lawyers, law students, and faculty to help
us pursue litigation, scholarship, and policy advocacy strategies that will end criminalization and firmly
establish its protections in constitutional and human rights law. For example, we are using legislation
and litigation to: (1) repeal any pre-Roe abortion crimes still on the books, (2) ensure existing laws are
used appropriately by making sure feticide laws can only be used to protect, not punish, pregnant
people, and (3) stop legislatures from creating new ways to punish people who have abortions.

The information contained in this resource is being provided for informational purposes only and not as part of an attorney-client
relationship. The information is not a substitute for expert legal, tax, or other professional advice tailored to your specific
circumstances, and may not be relied upon for the purposes of avoiding any penalties that may be imposed by law. Please contact the
SIA Legal Team via email (SIALegalTeam@gmail.com or SIALegalTeam@protonmail.com) if you have questions on the types of

statements that can be made about SIA or its safety and efficacy. The SIA Legal Team has funding to respond to a limited number of
technical assistance questions about decriminalizing abortion and SIA.
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