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STATEMENT REGARDING ORAL ARGUMENT 

Pursuant t o Rule 2 8 ( a ) ( 1 ) a n d Rule 34(a) of the Alabama 

Rules of A p p e l l a t e Procedure, the A p p e l l a n t , J e r r y Rape, 

r e q u e s t s o r a l argument i n the p r e s e n t c a s e . O r a l argument 

i s n e c e s s a r y because t h i s case p r e s e n t s i m p o r t a n t q u e s t i o n s 

of t r i b a l s o v e r e i g n t y not yet d e c i d e d i n Alabama, which 

a f f e c t the r i g h t s of c i t i z e n s t o seek r e d r e s s f o r d i s p u t e s 

t h a t may a r i s e w i t h the Poarch Band of Creek I n d i a n s . 
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STATEMENT OF THE CASE 

T h i s case i s an appeal t o the Supreme Court of Alabama 

a r i s i n g from the g r a n t i n g of the Defendants' M o t i o n t o 

Dis m i s s i n the C i r c u i t Court of Montgomery County. (C. 

166). 

On November 16, J e r r y Rape s i m u l t a n e o u s l y f i l e d 

c o m p l a i n t s i n the C i r c u i t Court of Montgomery County and 

the T r i b a l Court of the Poa r c h Band of Creek I n d i a n s , 

a l l e g i n g t h a t the Poarch Band and i n d i v i d u a l 

D e f e n d a n t s / A p p e l l e e s d e n i e d him a j a c k p o t he had won at 

t h e i r c a s i n o . (C. 6-36) A d d i t i o n a l l y , on November 16, 

2011, J e r r y Rape f i l e d a motion t o s t a y the a c t i o n i n the 

C i r c u i t Court of Montgomery County u n t i l such time t h a t he 

exhausted h i s remedies i n the T r i b a l Court of the Poa r c h 

Band of Creek I n d i a n s . (C. 37). 

On January 20, 2012 the Poa r c h Band f i l e d a motion t o 

d i s m i s s Mr. Rape's l a w s u i t i n the C i r c u i t Court of 

Montgomery County on grounds t h a t t h a t Court d i d not have 

s u b j e c t m a t t e r j u r i s d i c t i o n over the case. The Poarch Band 

argued t h a t t h e y enjoyed s o v e r e i g n immunity from Mr. Rape's 

l a w s u i t . A f t e r a h e a r i n g on the Defendants' M o t i o n t o 

1 



D i s m i s s , Hon. Eugene W. Reese g r a n t e d the motion on May 2, 

2012. (C. 166). Mr. Rape now appeals t h a t d e c i s i o n . 

STATEMENT OF THE ISSUES 

I . Whether the Poarch Band of Creek I n d i a n s may be 

s u b j e c t e d t o the j u r i s d i c t i o n of the C i r c u i t Court of 

Montgomery County f o r a d i s p u t e d j a c k p o t at i t s Montgomery 

Ca s i n o , based on r e c e n t U n i t e d S t a t e s Supreme Court 

p recedent c a l l i n g the l e g a l s t a t u s of the t r i b e and i t s 

immunity i n t o q u e s t i o n . 

I I . Whether the i n d i v i d u a l d e f e n d a n t s / a p p e l l e e s may be 

s u b j e c t e d t o the j u r i s d i c t i o n of the C i r c u i t Court of 

Montgomery County f o r a d i s p u t e d j a c k p o t at the Poarch 

Band's Montgomery C a s i n o , based on r e c e n t U n i t e d S t a t e s 

Supreme Court precedent c a l l i n g the l e g a l s t a t u s of the 

t r i b e and i t s immunity i n t o q u e s t i o n . 

STATEMENT OF THE FACTS 

I. The Facts of This Incident 

On November 19, 2010, A p p e l l a n t J e r r y Rape and h i s w i f e 

p a t r o n i z e d Creek Ca s i n o Montgomery as c a s i n o i n v i t e e s ; they 

a r r i v e d a t the c a s i n o d u r i n g the evening of November 1 9 t h 

and engaged i n the v a r i e t y of c a s i n o games o f f e r e d by the 

f a c i l i t y . (C. 11). At a p p r o x i m a t e l y 8:00 P.M. on November 

2 



19 t h, Rape i n s e r t e d f i v e d o l l a r s ($5.00) i n t o the b i l l 

a c c e p t o r of an e l e c t r o n i c b i n g o machine at p l a y e r s t a t i o n 

57185 601607 at the c a s i n o . (C. 11-12). The machine t h a t 

i s the s u b j e c t of t h i s d i s p u t e i s a Gold S e r i e s p r o g r e s s i v e 

e l e c t r o n i c b i n g o machine, manufactured and s o l d by Rocket 

Gaming Systems (a wholly-owned, u n i n c o r p o r a t e d "economic 

e n t e r p r i s e " of the Miami T r i b e of Ohio. (C. 12). 

A f t e r Mr. Rape i n s e r t e d the sum of f i v e d o l l a r s ($5.00) 

i n the G o l d S e r i e s machine, he began p l a c i n g b e t s i n 

t w e n t y - f i v e cent ($0.25) i n c r e m e n t s . (C. 12). A f t e r a bet 

was made, Mr. Rape was i n s t r u c t e d t o l o o k t o the wheel 

d i s p l a y f o r a d d i t i o n a l wager m u l t i p l i e r p o s s i b i l i t i e s . (C. 

12). 

D u r i n g the second (2 n d) s p i n b e t , the machine i n d i c a t e d 

a w i n n i n g j a c k p o t i n the approximate amount of $459,000.00, 

and i m m e d i a t e l y t h e r e a f t e r , the machine i n d i c a t e d a payout 

m u l t i p l i e r of a p p r o x i m a t e l y $918,000.00, f o l l o w e d by an 

i n d i c a t i o n of a second payout m u l t i p l i e r of a p p r o x i m a t e l y 

$1,377,015.30. (C. 13). S e v e r a l n o i s e s , l i g h t s and s i r e n s 

were a c t i v a t e d when the machine d i s p l a y e d the payout 

amount, a f t e r which the s c r e e n d i s p l a y e d a 

p r o m p t / i n s t r u c t i o n t o " c a l l an a t t e n d a n t t o v e r i f y 
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w i n n i n g s . " (C. 13). Mr. Rape was q u i c k l y approached and 

c o n g r a t u l a t e d by c a s i n o employees and p a t r o n s , i n c l u d i n g 

one c a s i n o employee who t o l d him "don't l e t them cheat you 

out of i t . " (C. 13). 

The machine p r i n t e d a t i c k e t i n the approximate amount 

of $1,377,015.30, but r e p r e s e n t a t i v e s of the Poarch Band 

took p o s s e s s i o n of the t i c k e t and r e f u s e d t o r e t u r n i t t o 

Mr. Rape. (C. 13). Mr. Rape was then t a k e n by c a s i n o 

and/or t r i b a l o f f i c i a l s i n t o a back room, where they 

d i s c u s s e d how Mr. Rape's winnings would be p a i d and engaged 

him i n a c o n v e r s a t i o n c o n c e r n i n g a s t r u c t u r e d payout of the 

winnings over a p e r i o d of twenty (20) t o t h i r t y (30) y e a r s . 

(C. 13). The Poarch Band r e p r e s e n t a t i v e s then a d v i s e d Mr. 

Rape t h a t he needed t o w a i t o u t s i d e the co n f e r e n c e room 

w h i l e they " c a l l e d PCI" t o c o n f i r m h i s w i n n i n g s . (C. 13¬

14). 

Mr. Rape was made t o w a i t through the e n t i r e n i g h t and 

i n t o the e a r l y morning of November 20, 2010, w i t h no 

i n f o r m a t i o n p r o v i d e d t o him by any c a s i n o or t r i b a l 

o f f i c i a l , w h i l e numerous t r i b a l i n d i v i d u a l s came and went 

t o d i s c u s s Mr. Rape's j a c k p o t , i n s p e c t , b a r r i c a d e and shut 

down the machine i n q u e s t i o n and c o n t i n u e w i t h v a r i o u s 
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c l o s e d door meetings t h a t d i d not i n c l u d e Mr. Rape. (C. 

14). 

F i n a l l y , at a p p r o x i m a t e l y 9:00 P.M. on November 20, 

2010, Mr. Rape was t a k e n i n t o a s m a l l room i n the r e a r of 

the c a s i n o by c a s i n o and/or t r i b a l o f f i c i a l s , where he was 

t o l d , i n a t h r e a t e n i n g and i n t i m i d a t i n g manner, t h a t the 

machine i n q u e s t i o n " m a l f u n c t i o n e d , " and t h a t he d i d not 

win the j a c k p o t of $1, 377, 015.30. (C. 14). Mr. Rape was 

g i v e n a copy of an " i n c i d e n t r e p o r t , " and l e f t the c a s i n o 

empty-handed a p p r o x i m a t e l y t w e n t y - f o u r (24) hours a f t e r 

w i n n i n g the j a c k p o t . (C. 14). 

II. The Relevant History of the Poarch Band of Creek 

Indians 

The D e f e n d a n t s / A p p e l l e e s a s s e r t t h a t the Poarch Band of 

Creek I n d i a n s ( a l s o r e f e r r e d t o as "the Poarch Band") i s a 

" f e d e r a l l y r e c o g n i z e d I n d i a n t r i b e ; " however, when Congress 

passed the I n d i a n R e o r g a n i z a t i o n A c t ( a l s o r e f e r r e d t o as 

"the IRA") i n 1934, the Poarch Band was not r e c o g n i z e d by 

the f e d e r a l government as an I n d i a n t r i b e . See Defendants' 

Motion to Dismiss, (C. 7 0 ) ; see also Letter from Secretary 

of I n t e r i o r John C o l l i e r to Chairman, Committee on Indian 

A f f a i r s , Elmer Thomas, March 18, 1937, L i s t of Indian 
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Tribes Under the Indian Reorganization Act, (C. 134-143). 

Evidence c o n c e r n i n g the Poarch Band's t r i b a l r e l a t i o n s w i t h 

the U n i t e d S t a t e s government i n 1934, and even i n the 150 

years p r i o r t o 1934, i s d i f f i c u l t t o d i s c e r n from the 

a v a i l a b l e h i s t o r i c a l e v i d e n c e . 

Perhaps the b e s t source of the e x i s t i n g e v idence i s the 

Poarch Band's own 1983 s u b m i s s i o n t o the U n i t e d S t a t e s 

Department of the I n t e r i o r i n support of i t s a p p l i c a t i o n 

f o r f e d e r a l r e c o g n i t i o n , which c o n t a i n s , among o t h e r 

t h i n g s , a d e t a i l e d o f f i c i a l h i s t o r y of the Poarch Band. 

See Recommendation and Summary of Evidence for Proposed 

Finding for Federal Acknowledgment of the Poarch Band of 

Creeks of Alabama, December 29, 1983, 

http://64.38.12.138/adc20/Pbc%5CV001%5CD007.PDF. A r e v i e w 

of the Poarch Band's s u b m i t t e d h i s t o r y i n d i c a t e s t h a t the 

Poarch Band had "no f o r m a l p o l i t i c a l o r g a n i z a t i o n ^ i n the 

n i n e t e e n t h c e n t u r y , nor i n much of the 2 0 t h c e n t u r y , i n the 

sense of an e s t a b l i s h e d , named l e a d e r s h i p p o s i t i o n or 

r e g u l a r body such as a c o u n c i l . " Id. at 4 3 . In f a c t , no 

t r i b a l c o u n c i l of any s o r t was e s t a b l i s h e d by the Poarch 

Band u n t i l 1950, and the Poarch Band d i d not s e l e c t a 

t r i b a l c h i e f u n t i l t h a t year or b e g i n t o e n r o l l an o v e r a l l 
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t r i b a l membership, e i t h e r . See Recommendation and Summary 

of Evidence for Proposed Finding for Federal Acknowledgment 

of the Poarch Band of Creeks of Alabama, December 29, 1983, 

http://64.38.12.138/adc20/Pbc%5CV001%5CD007.PDF at 48-49. 

A l t h o u g h c r e a t e d and e s t a b l i s h e d i n the 1950's, the Poarch 

Band's t r i b a l c o u n c i l i n i t i a l l y d i d not have community 

l e g i t i m a c y as a g o v e r n i n g body, and i t was not u n t i l twenty 

years l a t e r , i n the 1970's, t h a t the c o u n c i l g r a d u a l l y 

began t o be seen by the community as a l e g i t i m a t e g o v e r n i n g 

o r g a n i z a t i o n . See Id. at 5 1 . In 1950, the e n t i t y now 

known as the "Poarch Band of Creek I n d i a n s " was known as 

the " P e r d i d o Band of F r i e n d l y Creek I n d i a n s of Alabama and 

Northwest F l o r i d a , " and i n 1951, the name of t h a t 

o r g a n i z a t i o n was changed t o the "Creek N a t i o n East of the 

M i s s i s s i p p i ; " the t r i b a l c o u n c i l d i d not b e g i n t o i d e n t i f y 

themselves as the "Poarch Band of Creek I n d i a n s " u n t i l much 

l a t e r , i n 1978. See Proposed Finding, at 48-51. 

During the 1970's, and p r i o r t o the Poarch Band's 

a p p l i c a t i o n f o r r e c o g n i t i o n , t h e r e e x i s t e d a v a r i e t y of 

o r g a n i z a t i o n s of Creek c l a i m a n t s i n F l o r i d a , Alabama and 

G e o r g i a , i n c l u d i n g the " P r i n c i p a l Creek N a t i o n East of the 

M i s s i s s i p p i , " and a l l of t h e s e o r g a n i z a t i o n s were viewed by 

7 

http://64.38.12.138/adc20/Pbc%5CV001%5CD007.PDF


the Poarch Band, t o an e x t e n t , as r i v a l s f o r t r i b a l 

l e g i t i m a c y . See Proposed Finding at 5 0 . In an e f f o r t t o 

d i s t i n g u i s h themselves f o r the purposes of f e d e r a l 

r e c o g n i t i o n , the Poarch Band s t a t e d t o the Department of 

the I n t e r i o r t h a t they were a s e p a r a t e and d i s t i n c t e n t i t y 

from o t h e r Creek I n d i a n s , yet they s i m u l t a n e o u s l y 

acknowledged t h a t t h e y had no s p e c i f i c t r i b a l membership 

c r i t e r i a u n t i l 1979. See Id. at 51, 63. 

U n t i l the post-war p e r i o d of the 1950's, t h e r e i s s c a n t 

e v i d e n c e i n the Poarch Band's o f f i c i a l h i s t o r y of any t r u e 

t r i b a l p o l i t i c a l o r g a n i z a t i o n or p o l i t i c a l l e a d e r s h i p 

amongst the group now i d e n t i f i e d as the "Poarch Band of 

Creek I n d i a n s . " See Id. at 4 3 . The o f f i c i a l Poarch Band 

h i s t o r y c o n t a i n s evidence of o n l y s p o r a d i c c o n t a c t w i t h the 

f e d e r a l government by i n d i v i d u a l s i d e n t i f i e d as 

p r e d e c e s s o r s of the Poarch Band of Creek I n d i a n s from the 

b e g i n n i n g of the 19 t h Century and w e l l i n t o the 2 0 t h Century; 

a l t h o u g h t h e r e have been c e r t a i n i s o l a t e d j u n c t u r e s where 

the group p r e s e n t e d a " u n i f i e d f r o n t " t o a governmental 

body, the Poarch Band acknowledged t o the f e d e r a l 

government t h a t p a r t i c i p a t i o n by i n d i v i d u a l s at those 
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j u n c t u r e s was " v a r i e d " and " d i d not always i n c l u d e everyone 

w i t h o u t e x c e p t i o n . " See Proposed Finding, at 66. 

The o f f i c i a l h i s t o r y of the Poarch Band's a c t i v i t i e s 

p r i o r t o 1950 r e f l e c t s t h a t t h e y were a group w i t h the 

c h a r a c t e r of " b a s i c a l l y a ' s o c i a l i s o l a t e , ' i n which 

k i n s h i p s e n t i m e n t s are the p r i m a r y day-to-day s o c i a l 

element." See Proposed Finding, at 4 3 . The h i s t o r y s t a t e s 

t h a t " [ t ] h i s of course i s c h a r a c t e r i s t i c even of r e c o g n i z e d 

I n d i a n t r i b e s w i t h l o n g e x p e r i e n c e d e a l i n g as a s t r o n g l y 

d e f i n e d l e g a l u n i t w i t h o u t s i d e r s , " i n c o n t r a s t t o the 

Poarch Band, which d i d not, a c c o r d i n g t o the o f f i c i a l 

h i s t o r y , d i s p l a y a c o h e s i v e l e g a l u n i t w i t h r e s p e c t t o 

o u t s i d e r s . See Id. 

The Department of the I n t e r i o r g r a n t e d the Poarch 

Band's a p p l i c a t i o n f o r r e c o g n i t i o n on June 4, 1984. See 

Final Determination for Federal Acknowledgement of the 

Poarch Band of Creeks, 49 Fed. Reg. 24083 (June 4, 1984). 

In 1985, merely one year a f t e r a c h i e v i n g f e d e r a l 

r e c o g n i t i o n , the Poarch Band opened i t s f i r s t c a s i n o , and 

l a t e r opened the c a s i n o at which the i n c i d e n t i n t h i s case 

o c c u r r e d , known when opened as the " T a l l a p o o s a C e n t e r " i n 

Montgomery, Alabama, which the Poarch Band s t a t e s i s 
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s i t u a t e d on l a n d h e l d i n t r u s t . 1 See L a n i e r S c o t t Isom, 

R o l l i n g the Dice, T h i c k e t Magazine, Jan/Feb 2009, at 52, 

http://www.lanierisom.com/site/wp-

c o n t e n t / t h e m e s / s i m p l e x / p d f s / C a s i n o F e a t u r e . p d f ; see also 

Defendants' Motion to Dismiss, (C. 68). 

STATEMENT OF THE STANDARD OF REVIEW 

The s t a n d a r d of r e v i e w i n an appeal of a d i s m i s s a l f o r 

l a c k of s u b j e c t m a t t e r j u r i s d i c t i o n i s s e t out i n Newman v. 

Savas, 878 So.2d 1147 (Ala.2 0 0 3 ) . In Newman the c o u r t 

s t a t e d , 

"A r u l i n g on a motion t o d i s m i s s i s rev i e w e d w i t h o u t a 
presumption of c o r r e c t n e s s . Nance v. Matthews, 622 So.2d 
297, 299 (Ala.1 9 9 3 ) . T h i s Court must accept the a l l e g a t i o n s 
of the c o m p l a i n t as t r u e . Creola Land Dev., Inc. v. 
Bentbrooke Housing, L.L.C, 828 So.2d 285, 288 (Ala.2 0 0 2 ) . 
Furthermore, i n r e v i e w i n g a r u l i n g on motion t o d i s m i s s we 
w i l l not c o n s i d e r whether the p l e a d e r w i l l u l t i m a t e l y 
p r e v a i l but whether the p l e a d e r may p o s s i b l y p r e v a i l . 
Nance, 622 So.2d at 299." ' 

Newman v. Savas 878 So.2d 1147 at 1148-49. 

See also Ex parte Alabama Dep't of Transp., 978 So.2d 17, 

21 (Ala.2007). 

1 As o f 2009, 90% o f t h e 1, 300 j o b s p r o v i d e d by Poa r c h Band e n t e r p r i s e s i n 
Alabama were h e l d by n o n - I n d i a n s , a c c o r d i n g t o s t a t i s t i c s q uoted i n t h e c i t e d 
magazine a r t i c l e . See L a n i e r S c o t t Isom, R o l l i n g the Dice, T h i c k e t , Jan/Feb 
2009, a t 52, h t t p : / / w w w . l a n i e r i s o m . c o m / s i t e / w p -
c o n t e n t / t h e m e s / s i m p l e x / p d f s / C a s i n o F e a t u r e . p d f 
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SUMMARY OF THE ARGUMENT 

Hon. Eugene W. Reese g r a n t e d the D e f e n d a n t s / A p p e l l e e s ' 

motion t o d i s m i s s A p p e l l a n t J e r r y Rape's l a w s u i t i n the 

C i r c u i t Court of Montgomery County on May 5, 2012. In 

t h e i r M o t i o n t o D i s m i s s , the De f e n d a n t s / A p p e l l e e s argued 

t h a t the Poarch Band of Creek I n d i a n s enjoys s o v e r e i g n 

immunity from Mr. Rape's l a w s u i t ; and t h e r e f o r e , the 

C i r c u i t Court of Montgomery County l a c k e d s u b j e c t m a t t e r 

j u r i s d i c t i o n over the case. However, due t o the r e c e n t 

t r e n d s i n the law and the U n i t e d S t a t e s Supreme C o u r t ' s 

d e c i s i o n i n C a r c i e r i v. Salazar, 555 U.S. 379 (2009) i n 

p a r t i c u l a r , the s t a t u s of the Poarch Band's s o v e r e i g n 

immunity has been brought i n t o q u e s t i o n . 

Both f e d e r a l and s t a t e c o u r t s a c r o s s the U n i t e d S t a t e s 

i n c r e a s i n g l y d i s f a v o r t r i b a l s o v e r e i g n immunity. In 

a n a l y z i n g whether a t r i b e has immunity from a s t a t e c o u r t 

l a w s u i t , the U n i t e d S t a t e s Supreme Court has moved away 

from a b r i g h t l i n e r u l e on t r i b a l s o v e r e i g n t y . I n s t e a d , 

the Court l o o k s a t whether s t a t e j u r i s d i c t i o n would 

i n t e r f e r e w i t h the t r i b e ' s r i g h t t o s e l f - g o v e r n a n c e . See 

e.g. Mescalero Apache Tribe v. Jones, 411 U.S. 145, 93 S. 

Ct. 1267 (1972) and White Mountain Apache Tribe v. Bracker 
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448 U.S. 136, 100 S. Ct. 2578 (1980). In t h i s case, 

e x e r c i s i n g s t a t e c o u r t j u r i s d i c t i o n would not l i m i t the 

t r i b e ' s r i g h t t o s e l f - g o v e r n a n c e , and t r i b a l s o v e r e i g n t y i s 

thus not a p p l i c a b l e . 

A d d i t i o n a l l y , due t o precedent s e t i n the C a r c i e r i 

d e c i s i o n mentioned above, the Poarch Band has not been 

p r o p e r l y r e c o g n i z e d by the Department of the I n t e r i o r , 

because i t was not a f e d e r a l l y r e c o g n i z e d t r i b e i n 1934. 

Thus, the t r i b e does not enjoy s o v e r e i g n immunity. 

L i k e w i s e , the l a n d where the events f o r m i n g the b a s i s 

of t h i s l a w s u i t o c c u r r e d were not p r o p e r l y t a k e n i n t o t r u s t 

f o r the Poarch Band, because the Poarch Band does not meet 

the d e f i n i t i o n s of " I n d i a n " and " t r i b e " under the I n d i a n 

R e o r g a n i z a t i o n A c t of 1934. Thus, the events f o r m i n g the 

b a s i s of t h i s l a w s u i t d i d not occur on " I n d i a n l a n d s , " and 

the t r i b e does not enjoy s o v e r e i g n immunity from t h i s s t a t e 

c o u r t a c t i o n . 

T h e r e f o r e , the C i r c u i t Court of Montgomery County has 

j u r i s d i c t i o n over t h i s l a w s u i t , and i t s d i s m i s s a l f o r l a c k 

of s u b j e c t m a t t e r j u r i s d i c t i o n was i m p r o p e r l y g r a n t e d . 
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ARGUMENT 

I. THE TRIBAL DEFENDANTS ARE NOT IMMUNE. 

A. The Courts Increasingly Disfavor T r i b a l Immunity. 

Not o n l y do Cou r t s i n c r e a s i n g l y d i s f a v o r t r i b a l 

immunity, but s t a t e and f e d e r a l c o u r t s n a t i o n w i d e , 

i n c l u d i n g the U n i t e d S t a t e s Supreme Court , demonstrate l e s s 

and l e s s d e f e r e n c e t o the d o c t r i n e of t r i b a l immunity every 

year, i n response t o ongoing c h a l l e n g e s t o t h a t immunity 

and p e r s u a s i v e arguments a g a i n s t i t . See, e.g., Mescalero 

Apache Tribe v. Jones, 411 U.S. 145, 93 S. Ct. 1267 (1972) 

( " G e n e r a l i z a t i o n s on t h i s s u b j e c t have become p a r t i c u l a r l y 

t r e a c h e r o u s " ) ; Kiowa Tribe of Oklahoma v. Manufacturing 

Technologies, Inc., 523 U.S. 751, 118 S. Ct. 1700 (1999) 

("There are reasons t o doubt the wisdom of p e r p e t u a t i n g the 

d o c t r i n e " ) ; Oklahoma Tax Commission v. C i t i z e n Band 

Potawatomi Indian Tribe of Oklahoma, 498 U.S. 505, 111 S. 

Ct. 905 (1991) ("The d o c t r i n e of s o v e r e i g n immunity i s 

founded upon an a n a c h r o n i s t i c f i c t i o n . " ) ; A-1 Contractors 

v. Strate, 76 F. 3d 930 ( 8 t h C i r . , 2000) ("The a u t h o r i t y i s 

q u i t e c l e a r t h a t the k i n d of s o v e r e i g n t y the American 

I n d i a n t r i b e s r e t a i n i s a l i m i t e d s o v e r e i g n t y , and thus t h e 

e x e r c i s e of a u t h o r i t y over nonmembers of the t r i b e i s 
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' n e c e s s a r i l y i n c o n s i s t e n t w i t h a t r i b e ' s dependent 

s t a t u s ' " ) (emphasis not added, c i t a t i o n o m i t t e d ) ; B i t t l e v. 

Bahe, 192 P. 3d 810 (Okla. 2008) ("We are c o n f i d e n t t h a t 

the a p p l i c a t i o n of the d o c t r i n e of t r i b a l immunity i n t h i s 

case would i n d e e d make the T r i b e a 'super c i t i z e n ' t h a t can 

t r a d e i n h e a v i l y - r e g u l a t e d a l c o h o l i c beverages, f r e e from 

a l l but s e l f - i m p o s e d r e g u l a t i o n " ) ; Cossey v. Cherokee 

Nation Enterprises, LLC, 212 P. 3d 447 (Okla. 2009) 

( h o l d i n g t h a t a s t a t e t r i a l c o u r t had j u r i s d i c t i o n over a 

case brought by a non-Indian customer at an I n d i a n c a s i n o , 

as the customer was a b u s i n e s s i n v i t e e at the c a s i n o who 

had not e n t e r e d i n t o a c o n s e n s u a l r e l a t i o n s h i p w i t h the 

t r i b e , and whose presence d i d not have a d i r e c t impact on 

the t r i b e ' s p o l i t i c a l i n t e g r i t y ) . 

The Poarch Band r e l i e s on a b r i g h t - l i n e r u l e t o support 

t h e i r a s s e r t i o n of immunity, which t h e y a s s e r t was 

e s t a b l i s h e d " w i t h c l a r i t y , " as f o l l o w s : " s t a t e c o u r t s have 

no j u r i s d i c t i o n over a c l a i m by a n o n - I n d i a n a g a i n s t an 

I n d i a n when the c l a i m a r i s e s i n I n d i a n C o u n t r y . " See 

Defendants' Motion to Dismiss, (C. 68) (citing Williams v. 

Lee, 358 U.S. 217 (U.S. 1 9 5 9 ) ) . A l t h o u g h perhaps a 

d e c i s i v e argument i n 1959, the law has e v o l v e d 
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s i g n i f i c a n t l y i n i n t e r v e n i n g years t o the p r e s e n t p o i n t , 

where such a s i m p l e r u l e i s no l o n g e r of s i n g u l a r a u t h o r i t y 

on the q u e s t i o n of t r i b a l immunity. 

While f e d e r a l law r e s e r v e s an I n d i a n t r i b e ' s r i g h t t o 

s e l f - g o v e r n m e n t , more r e c e n t U n i t e d S t a t e s Supreme Court 

cases have e s t a b l i s h e d a "trend^away from the i d e a of 

i n h e r e n t I n d i a n s o v e r e i g n as a bar t o s t a t e j u r i s d i c t i o n 

and toward r e l i a n c e on f e d e r a l p r e e m p t i o n . " Rice v. 

Rehner, 463 U.S. 713, 719, 103 S. Ct. 3291, 3295 (1983). 

Preemption and s o v e r e i g n t y are d i f f e r e n t c o n c e p t s , and i n 

a p p l y i n g a preemption a n a l y s i s , the Supreme Court employs 

the t r a d i t i o n of I n d i a n s o v e r e i g n t y merely as a "backdrop" 

t h a t i n f o r m s i t s a n a l y s i s . See Id. at 718-720, 3295 -

3296. The r o l e of t r i b a l s o v e r e i g n t y i n the l a r g e r p r o c e s s 

of preemption a n a l y s i s " v a r i e s i n accordance w i t h the 

p a r t i c u l a r ' n o t i ons of s o v e r e i g n t y t h a t have developed from 

h i s t o r i c a l t r a d i t i o n s of t r i b a l independence.'" Id.; White 

fountain Apache Tribe v. Bracker, 448 U.S. 136, 145, 100 S. 

Ct. 2578, 2584 (1980). The Bracker Court s t a t e d f u r t h e r 

t h a t the C o u r t ' s " i n q u i r y i s not dependent on m e c h a n i c a l or 

a b s o l u t e c o n c e p t i o n s of s t a t e or t r i b a l s o v e r e i g n t y , but 

has c a l l e d f o r a p a r t i c u l a r i z e d i n q u i r y i n t o the n a t u r e of 
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the s t a t e , f e d e r a l , and t r i b a l i n t e r e s t s at s t a k e , an 

i n q u i r y d e s i g n e d t o determine whether, i n the s p e c i f i c 

c o n t e x t , the e x e r c i s e of s t a t e a u t h o r i t y would v i o l a t e 

f e d e r a l law." White Mountain Apache Tribe v. Bracker, 448 

U.S. 136, 144, 100 S. Ct. 2578, 2584 (1980). A c c o r d i n g l y , 

when a c o u r t does not f i n d a t r a d i t i o n of s o v e r e i g n 

immunity, or i f a c o u r t determines t h a t "the b a l a n c e of 

s t a t e , f e d e r a l and t r i b a l i n t e r e s t so r e q u i r e s , " a c o u r t ' s 

preemption a n a l y s i s may l e n d l e s s weight t o n o t i o n s of 

t r i b a l s o v e r e i g n t y . Rice v. Rehner, 463 U.S. 713 at 720, 

103 S. Ct. at 3296. 

Rather than c h a i n i n g i t s e l f t o a r i g i d and i n f l e x i b l e 

r u l e r e g a r d i n g t r i b a l s o v e r e i g n t y , the U.S. Supreme Court , 

n o t i n g t h a t " [ g ] e n e r a l i z a t i o n s on t h i s s u b j e c t have become 

p a r t i c u l a r l y t r e a c h e r o u s , " now s t a t e s t h a t the " c o n c e p t u a l 

c l a r i t y " e r r o n e o u s l y urged by the Poarch Band i n t h i s case 

has n e c e s s a r i l y " g i v e n way t o more i n d i v i d u a l i z e d t r e a t m e n t 

of p a r t i c u l a r t r e a t i e s and s p e c i f i c f e d e r a l s t a t u t e s , 

i n c l u d i n g s t a t e h o o d e n a b l i n g l e g i s l a t i o n , as they, t a k e n 

t o g e t h e r , a f f e c t the r e s p e c t i v e r i g h t s of S t a t e s , I n d i a n s , 

and the F e d e r a l Government." Mescalero Apache Tribe v. 

Jones, 411 U.S. 145, 148, 93 S. Ct. 1267, 1270 (1973) 
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( c i t i n g McClanahan v. State Tax Comm. of Arizona, 411 U.S. 

164, 93 S. Ct. 1257 (U.S. 1973); Organized V i l l a g e of Kake 

v. Egan, 369 U.S. 60, 70-73, 82 S. Ct. 562, 568-569 (U.S. 

1962)). "The upshot has been the r e p e a t e d statements of 

t h i s Court t o the e f f e c t t h a t , even on r e s e r v a t i o n s , s t a t e 

laws may be a p p l i e d u n l e s s such a p p l i c a t i o n would i n t e r f e r e 

w i t h r e s e r v a t i o n s e l f - g o v e r n m e n t or would i m p a i r a r i g h t 

g r a n t e d or r e s e r v e d by f e d e r a l law." Mescalero Apache 

Tribe v. Jones, 411 U.S. 145, 148, 93 S. Ct. 1267, 1270 

(1973) ( c i t a t i o n s omitted) . 

Seen i n t h i s l i g h t , the s k e p t i c i s m of the U n i t e d S t a t e s 

Supreme Court towards t r i b a l immunity i s growing. J u s t i c e 

Kennedy, w r i t i n g f o r the m a j o r i t y i n Kiowa Tribe of 

Oklahoma v. M^fg. Technologies, Inc., s t a t e d as f o l l o w s : 

There are reasons t o doubt the wisdom of 
p e r p e t u a t i n g the d o c t r i n e . At one t i m e , the 
d o c t r i n e of t r i b a l immunity from s u i t might have 
been thought n e c e s s a r y t o p r o t e c t nascent t r i b a l 
governments from encroachments by S t a t e s . In our 
i n t e r d e p e n d e n t and m o b i l e s o c i e t y , however, t r i b a l 
immunity extends beyond what i s needed t o s a f e g u a r d 
t r i b a l s e l f - g o v e r n a n c e . T h i s i s e v i d e n t when t r i b e s 
t a k e p a r t i n the N a t i o n ' s commerce. T r i b a l 
e n t e r p r i s e s now i n c l u d e s k i r e s o r t s , gambling, and 
s a l e s of c i g a r e t t e s t o n o n - I n d i a n s . ( c i t a t i o n s 
o m i t t e d ) . In t h i s economic c o n t e x t , immunity can 
harm those who are unaware t h a t they are d e a l i n g 
w i t h a t r i b e , who do not know of t r i b a l immunity, 
or who have no c h o i c e i n the m a t t e r , as i n the case 
of t o r t v i c t i m s . 
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These c o n s i d e r a t i o n s might suggest a need t o 
abrogate t r i b a l immunity, at l e a s t as an 
o v e r a r c h i n g r u l e . 

523 U.S. 751, 758, 118 S. Ct. 1700, 1704-1705 (1998). 

J u s t i c e Stevens went f u r t h e r . In a c o n c u r r i n g o p i n i o n i n 

Oklahoma Tax Commission v. C i t i z e n Band Potawatomi Indian 

Tribe of Oklahoma, he s t a t e d : 

The d o c t r i n e of s o v e r e i g n immunity i s founded upon 
an a n a c h r o n i s t i c f i c t i o n . ( c i t a t i o n o m i t t e d ) . In my 
o p i n i o n a l l G o v e r n m e n t s - f e d e r a l , s t a t e , and t r i b a l -
s h o u l d g e n e r a l l y be a c c o u n t a b l e f o r t h e i r i l l e g a l 
conduct. 

498 U.S. 505, 514, 111 S. Ct. 905, 912 (1991). 

S t a t e c o u r t s are t a k i n g n o t i c e of the e r o s i o n of U.S. 

Supreme Court d e f e r e n c e t o t r i b a l immunity, and are t a k i n g 

a c t i o n . The Oklahoma Supreme Court r e c e n t l y s t a t e d t h a t 

" [ i ] n s e t t l i n g the t e n s i o n between the r i g h t of the q u a s i -

s o v e r e i g n I n d i a n t r i b e s t o govern t h e i r members i n I n d i a n 

c o u n t r y and the r i g h t of the s o v e r e i g n s t a t e s t o govern a l l 

r e s i d e n t s w i t h i n t h e i r b o r d e r s where Congress has not 

e x p r e s s l y a u t h o r i z e d the s t a t e a c t i o n , the t r a d i t i o n of 

t r i b a l s o v e r e i g n t y i s a backdrop f o r preemption a n a l y s i s 

but not the d e t e r m i n a t i v e f a c t o r . " B i t t l e v. Bahe, 192 P. 

3d 810, 817 (2008) ( c i t i n g McClanahan v. State Tax Comm'n 
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of Arizona, 411 U.S. 164, 93 S.Ct. 1257 (1973)). The 

B i t t l e Court f u r t h e r s t a t e d : 

[T]he d o c t r i n e of t r i b a l s o v e r e i g n immunity t e s t s 
the s t a t e a c t i o n f o r i n t e r f e r e n c e w i t h the r i g h t of 
the s e l f - g o v e r n a n c e but i s not an a b s o l u t e r u l e . 
Williams v. Lee, 358 U.S. 217, 79 S.Ct. 269, 3 
L.Ed.2d 251 (1959). In preemption a n a l y s i s , the 
f e d e r a l / t r i b a l i n t e r e s t s and the s t a t e i n t e r e s t s 
are b a l a n c e d w i t h i n the s p e c i f i c c o n t e x t of the 
c o n t r o v e r s y t o determine i f f e d e r a l law o p e r a t e s t o 
preempt s t a t e law. White Mountain Apache Tribe v. 
Bracker, 448 U.S. 136, 100 S.Ct. 2578, 65 L.Ed.2d 
665 (1980). The t r i b a l i n t e r e s t s are c o n f i n e d t o 
the I n d i a n t r i b e ' s i n t e r n a l a f f a i r s and t r i b a l 
s e l f - g o v e r n m e n t c o n s i s t e n t w i t h the t r i b e ' s 
dependent s t a t u s because an I n d i a n t r i b e ' s r e t a i n e d 
i n h e r e n t s o v e r e i g n power i s no g r e a t e r than the 
t r i b e ' s dependent s t a t u s and does not extend t o 
a c t i v i t i e s i n v o l v i n g non-members absent express 
c o n g r e s s i o n a l d e l e g a t i o n of power. Montana v. 
United States, 450 U.S. 544, 101 S.Ct. 1245, 67 
L.Ed.2d 493 (1981). 

192 P.3d 810, 817 (2008). 

In B i t t l e , the p l a i n t i f f sued an I n d i a n t r i b e i n s t a t e 

c o u r t a f t e r an i n t o x i c a t e d i n d i v i d u a l who had been d r i n k i n g 

at an I n d i a n c a s i n o c r o s s e d the c e n t e r l i n e w h i l e d r i v i n g 

and h i t her v e h i c l e head-on, c a u s i n g p e r s o n a l i n j u r i e s . 

See 192 P. 3d at 813. The p l a i n t i f f a l l e g e d dram shop 

l i a b i l i t y on the p a r t of the I n d i a n t r i b e , and the I n d i a n 

t r i b e p r e d i c t a b l y a s s e r t e d immunity over t h a t c l a i m ; the 

Oklahoma Supreme Court r e f u s e d t o e q u i v o c a t e on the 

q u e s t i o n and, i n a v i c t o r y f o r s t a t e c o u r t j u r i s d i c t i o n , 

19 



o v e r r u l e d the I n d i a n immunity defense and a l l o w e d the 

p l a i n t i f f t o pursue her l a w s u i t i n s t a t e c o u r t . See B i t t l e 

v. Bahe, 192 P. 3d 810, 819 (Okla. 2008) . In d o i n g so, 

they s t a t e d t h a t "[w]e are c o n f i d e n t t h a t a p p l i c a t i o n of 

the d o c t r i n e of t r i b a l s o v e r e i g n immunity i n t h i s case 

would in d e e d make the T r i b e a 'super c i t i z e n ' t h a t can 

t r a d e i n h e a v i l y - r e g u l a t e d a l c o h o l i c beverages, f r e e from 

a l l but s e l f - i m p o s e d r e g u l a t i o n . " Id. (emphasis added). 

B. The Poarch Band Was Not Properly Recognized By the  
Federal Government and Does Not Enjoy T r i b a l Immunity. 

1. Federal law grants Indian tribes any immunity 

they possess. 

I t i s a common r e f r a i n f o r I n d i a n t r i b e s t o argue t h a t 

the source of I n d i a n t r i b a l immunity i s h i s t o r i c a l , based 

on o r i g i n a l and n a t u r a l r i g h t s t h a t v e s t e d i n the v a r i o u s 

t r i b e s l o n g b e f o r e the f o u n d i n g of the U n i t e d S t a t e s . See, 

e.g. Defendants' Motion to Dismiss, (C. 71). (citing 

Paraplegic A^ssoc, Inc. v. Miccosukee Tribe of Indians of 

F l o r i d a , 166 F. 3d 1126, 1130 ( 1 1 t h C i r . 1999)). T h i s 

argument t h a t o r i g i n a t e d i n the U n i t e d S t a t e s Supreme Court 

case of Worcester v. Georgia, d e c i d e d i n 1832, i s based on 

a l e g a l t h e o r y t h a t has s i n c e been subsumed by the passage 

of time and the c o n c u r r i n g s h i f t i n the l e g a l l andscape 
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w i t h r e s p e c t t o t r i b a l immunity, and was l i k e l y a b r o g a t e d 

by the U n i t e d S t a t e s Supreme Court i n Nevada v. Hicks, i n 

which J u s t i c e S c a l i a , w r i t i n g f o r a unanimous Cou r t , s t a t e d 

t h a t " [ t ] h o u g h t r i b e s are o f t e n r e f e r r e d t o as ' s o v e r e i g n ' 

e n t i t i e s , i t was 'long ago' t h a t 'the Court d e p a r t e d from 

C h i e f J u s t i c e M a r s h a l l ' s view t h a t ''the laws of [a S t a t e ] 

can have no f o r c e ' ' w i t h i n r e s e r v a t i o n b o u n d a r i e s . " Nevada 

v. Hicks, 533 U.S. 353, 361, 121 S. Ct. 2304, 2311 (2001) 

( c i t i n g White Mountain Apache Tribe v. Bracker, 448 U.S. 

136, 100 S. Ct. 2578 (1980)). 

In essence, the D e f e n d a n t s / A p p e l l e e s r e l y upon the 

d o c t r i n e of o r i g i n a l , n a t u r a l r i g h t s of the Poarch Band, a 

f o r m u l a t i o n t h a t has been r e j e c t e d by the modern C o u r t , as 

the b a s i s f o r t h e i r c o n t e n t i o n t h a t the Poarch Band i s 

e n t i t l e d t o t r i b a l immunity from t h i s l a w s u i t . 2 In the 

p o s t - 1 9 t h Century l e g a l l andscape t h a t governs the Poarch 

Band, the c l a i m e d t r i b a l immunity of the Poarch Band i s 

grounded not i n o r i g i n a l , n a t u r a l or h i s t o r i c a l r i g h t s , but 

i n s e v e r a l d i s c r e t e f e d e r a l s t a t u t e s and r e g u l a t i o n s . 

2 The Defendants o m i t t e d c i t a t i o n t o t h e case o f Worcester v. State of Georgia 
from t h e i r M o t i o n t o D i s m i s s . 
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The f i r s t , and perhaps most c r i t i c a l , of t h e s e areas i s 

r e g u l a t o r y i n n a t u r e , and may be found i n the Code of 

F e d e r a l R e g u l a t i o n s , at 25 C.F.R. P a r t 83, which i s the 

f e d e r a l r e g u l a t i o n p u r p o r t i n g t o c r e a t e a r e g u l a t o r y 

framework f o r the r e c o g n i t i o n by the f e d e r a l government of 

p r e v i o u s l y - u n r e c o g n i z e d I n d i a n t r i b e s . See 25 C.F.R. § 83 

(2008). T h i s r e g u l a t o r y framework i s c r i t i c a l because when 

the Poarch Band of Creek I n d i a n s o b t a i n e d f e d e r a l 

r e c o g n i t i o n i n 1984, i t was under 25 C.F.R. P a r t 83. See 

Final Determination for Federal Acknowledgement of the 

Poarch Band of Creeks, 49 Fed. Reg. 24083 (June 4, 1984). 

For I n d i a n t r i b e s , f e d e r a l r e c o g n i t i o n , not o r i g i n a l or 

n a t u r a l r i g h t , i s the mechanism t h a t q u a l i f i e s I n d i a n 

t r i b e s f o r f e d e r a l p r o t e c t i o n of t h e i r t r i b a l immunity, 

among o t h e r t h i n g s . See Cohen's Handbook of Federal Indian 

Law § 3.02[3] (2005). Even f o r i n d i v i d u a l I n d i a n s , i n 

o r d e r t o be c o n s i d e r e d an " I n d i a n , " one must be a member of 

a f e d e r a l l y r e c o g n i z e d I n d i a n t r i b e . See, e.g. United 

States v. Antoine, 318 F. 3d 919 ( 9 t h C i r . 2003). 

I n a r g u a b l y , i n o r d e r f o r an I n d i a n t r i b e ' s f e d e r a l 

r e c o g n i t i o n t o be v a l i d , the p r o c e s s under which t h a t 
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r e c o g n i t i o n was o b t a i n e d must be l e g a l l y e n f o r c e a b l e and 

w i t h i n the power of the agency g r a n t i n g r e c o g n i t i o n . 

The q u e s t i o n of the v a l i d i t y of an I n d i a n t r i b e ' s 

r e c o g n i t i o n i s the major q u e s t i o n , from which f l o w s a l l of 

the remainder of the r i g h t s t h a t may be c l a i m e d by an 

I n d i a n t r i b e . Once an I n d i a n t r i b e g a i n s v a l i d f e d e r a l 

r e c o g n i t i o n , the I n d i a n R e o r g a n i z a t i o n A c t of 1934 

p r e s e n t l y a l l o w s the U.S. Department of the I n t e r i o r t o 

accept l a n d i n t o t r u s t , " f o r the purpose of p r o v i d i n g l a n d 

f o r I n d i a n s . " 25 U.S.C. § 465. The a b i l i t y of the 

Department of the I n t e r i o r t o t a k e l a n d i n t o t r u s t f o r 

I n d i a n t r i b e s has enormous consequences. For i n s t a n c e , 

once t a k e n i n t o t r u s t , the l a n d becomes exempt from s t a t e 

and l o c a l t a x e s . See Cass County, Minnesota v. Leech Lake 

Band of Chippewa Indians, 524 U.S. 103, 114 (1998). The 

l a n d a l s o becomes exempt from l o c a l z o n i n g and r e g u l a t o r y 

r e q u i r e m e n t s . See 25 C.F.R. § 1.4(a) (2008). I n d i a n t r u s t 

l a n d may not be condemned or a l i e n a t e d w i t h o u t e i t h e r 

C o n g r e s s i o n a l a p p r o v a l or t r i b a l consent. See 25 U.S.C. § 

177. Furthermore, and perhaps most e s s e n t i a l l y , t r i b a l 

t r u s t l a n d becomes a haven from s t a t e c i v i l and c r i m i n a l 

j u r i s d i c t i o n . See 25 U.S.C. §§ 1321(a), 1322(a). T h i s 
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l i s t comprises many of the most i m p o r t a n t r i g h t s t h a t 

c r e a t e an I n d i a n t r i b e ' s modern, r a t h e r than h i s t o r i c a l , 

r i g h t t o s e l f - d e t e r m i n a t i o n , and each of the s e r i g h t s f l o w 

from the l a n d - i n t o - t r u s t scheme o r d a i n e d by Congress i n the 

I n d i a n R e o r g a n i z a t i o n A c t . See Examining Executive Branch 

Authority to Acquire Trust Lands for Indian Tribes: Hearing 

Before the Senate Committee on Indian A f f a i r s , 111 t h Cong. 

15 (2009) (statement of Hon. Edward P. L a z a r u s ) . F i n a l l y , 

i t cannot be i g n o r e d t h a t f e d e r a l r e c o g n i t i o n and the l a n d -

i n t o - t r u s t scheme of the I n d i a n R e o r g a n i z a t i o n A c t , § 479, 

c o n f e r upon I n d i a n t r i b e s the r i g h t t o engage i n c a s i n o -

s t y l e gambling. See 25 U.S.C. § 2701, et. seq. 

I t i s , t h e r e f o r e , v e r y c l e a r t h a t each of the q u e s t i o n s 

t h a t bear on an I n d i a n t r i b e ' s c l a i m of immunity f i n d t h e i r 

answers i n f e d e r a l r e g u l a t i o n s and f e d e r a l law, not 

a b s t r a c t concepts of n a t u r a l r i g h t s . And i n t h i s arena, 

Congress p o s s e s s e s u l t i m a t e a u t h o r i t y . 

2. Congress has plenary power over Indian t r i b e s . 

Congress d e r i v e s i t s p l e n a r y power over the a f f a i r s of 

I n d i a n t r i b e s from the U.S. C o n s t i t u t i o n , most o b v i o u s l y 

from the I n d i a n Commerce C l a u s e . U.S. Const. A r t . I , § 8, 

c l . 3 ("[The Congress s h a l l have Power] To r e g u l a t e 
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Commerce^with the I n d i a n t r i b e s " ) . T h i s i s not the o n l y 

C o n s t i t u t i o n a l source of C o n g r e s s i o n a l a u t h o r i t y over 

I n d i a n a f f a i r s ; b o t h the Necessary and Proper C l a u s e and 

the Supremacy C l a u s e f u r t h e r enhance C o n g r e s s i o n a l power i n 

t h i s arena. U.S. Const. A r t . I , § 8, c l . 18, A r t . V I , c l . 

2. The broad a u t h o r i t y of Congress t o l e g i s l a t e and 

r e g u l a t e I n d i a n a f f a i r s i s r e c o g n i z e d by the U.S. Supreme 

Court , which has a l l o w e d Congress t o impose f e d e r a l law on 

I n d i a n t r i b e s w i t h or w i t h o u t t r i b a l consent, s t a t i n g t h a t 

"Congress, w i t h t h i s C o u r t ' s a p p r o v a l , has i n t e r p r e t e d the 

C o n s t i t u t i o n ' s ' p l e n a r y ' g r a n t s of power as a u t h o r i z i n g i t 

t o enact l e g i s l a t i o n t h a t both r e s t r i c t s and, i n t u r n , 

r e l a x e s those r e s t r i c t i o n s on t r i b a l s o v e r e i g n a u t h o r i t y . " 

United States v. Lara, 541 U.S. 193, 200-202 (2004). 

Congress has e x e r c i s e d i t s p l e n a r y power over I n d i a n s 

i n numerous ways, i n c l u d i n g i t s power t o determine t r i b a l 

membership, even where the C o n g r e s s i o n a l d e f i n i t i o n of 

t r i b a l membership may v a r y from the t r i b e ' s own d e f i n i t i o n 

of i t s membership. See Delaware Tribal Business Commission 

v. Weeks, 430 U.S. 73, 82-87, 97 S. Ct. 911, 918-920 

(1977). Congress may extend f e d e r a l c r i m i n a l j u r i s d i c t i o n 

i n t o I n d i a n t e r r i t o r y . See 18 U.S.C. §§ 1152, 1153. 
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Congress may extend s t a t e j u r i s d i c t i o n i n t o I n d i a n c o u n t r y . 

See, e.g. 18 U.S.C. 1162(a). When i t passed the I n d i a n 

C i v i l R i g h t s A c t of 1968, Congress imposed the b u l k of the 

U.S. C o n s t i t u t i o n ' s B i l l of R i g h t s on I n d i a n t r i b e s . See 

25 U.S.C. § 1301. Congress may d i m i n i s h the s i z e of an 

I n d i a n r e s e r v a t i o n , may a l l o w s t a t e t a x a t i o n of commerce 

w i t h I n d i a n t r i b e s , may a l l o w s t a t e t a x a t i o n of I n d i a n -

owned 'fee l a n d ' on r e s e r v a t i o n s and may impose z o n i n g 

r e s t r i c t i o n s on such 'fee l a n d . ' " See Hagen v. Utah, 510 

U.S. 399, 420 (1994); Oklahoma Tax Commission v. Chickasaw 

Nation, 515 U.S. 450, 458 (1995); County of Yakima v. 

Confederated Tribes and Bands, 502 U.S. 251, 270 (1992); 

Brendale v. Confederated Tribes and Bands, 492 U.S. 408, 

428 (1989). 

As a r e s u l t of i t s p l e n a r y power, Congress, and n e i t h e r 

I n d i a n t r i b e s nor f e d e r a l a g e n c i e s , u l t i m a t e l y governs both 

the l e g a l r i g h t s and o b l i g a t i o n s of I n d i a n t r i b e s w i t h i n 

the b o r d e r s of the U n i t e d S t a t e s . A l t h o u g h the U.S. 

Department of the I n t e r i o r has u t i l i z e d 25 C.F.R. P a r t 83 

s i n c e i t s passage f o r the purpose of p r o v i d i n g f e d e r a l 

r e c o g n i t i o n (and the p r i v i l e g e s a s s o c i a t e d w i t h f e d e r a l 

r e c o g n i t i o n ) t o p r e v i o u s l y - u n r e c o g n i z e d I n d i a n t r i b e s , t h i s 
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r e g u l a t o r y scheme has now been thrown i n t o t u r m o i l by the 

U n i t e d S t a t e s Supreme Co u r t . See 25 C.F.R. § 83 

(promulgated as 25 C.F.R. § 54, August 24, 1978); see also 

C a r c i e r i v. Salazar, 555 U.S. 379 (2009). 

3. The United States Supreme Court altered the 
landscape of t r i b a l immunity i n Carcieri v. 
Salazar. 

On February 24, 2009, the U.S. Supreme Court h e l d t h a t 

the U.S. Department of the I n t e r i o r d i d not possess the 

l e g a l a u t h o r i t y t o accept l a n d i n t r u s t pursuant t o a 

p r o v i s i o n of the 1934 I n d i a n R e o r g a n i z a t i o n A c t f o r a Rhode 

I s l a n d I n d i a n T r i b e , the N a r r a g a n s e t t I n d i a n t r i b e . See 

C a r c i e r i v. Salazar, 555 U.S. 379 (2009). L i k e the Poarch 

Band of Creek I n d i a n s , the N a r r a g a n s e t t t r i b e had a h i s t o r y 

i n Rhode I s l a n d t h a t p r e d a t e d the f o u n d i n g of the U n i t e d 

S t a t e s ; however, a l s o l i k e the Poarch Band, the 

N a r r a g a n s e t t t r i b e d i d not o b t a i n f e d e r a l r e c o g n i t i o n u n t i l 

i t s p e t i t i o n under the Department of I n t e r i o r ' s "Procedures 

f o r E s t a b l i s h i n g t h a t an American I n d i a n Group E x i s t s as an 

I n d i a n T r i b e " was approved. See C a r c i e r i , 555 U.S. 379, 

383-384; see also Final Determination for Federal 

Acknowledgement of the Poarch Band of Creeks, 4 9 Fed. Reg. 

24083 (June 4 , 1984); see also Final Determination for 
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Federal Acknowledgment of Narragansett Indian Tribe of 

Rhode Island, 48 Fed. Reg. 6177 (February 10, 1983); see 

also 25 C.F.R. § 83 (2008). The r e c o g n i t i o n of the 

N a r r a g a n s e t t and the r e c o g n i t i o n of the Poarch Band 

o c c u r r e d w i t h i n e i g h t e e n months of each o t h e r , and each 

t r i b e ' s f e d e r a l r e c o g n i t i o n was g r a n t e d through the same 

r e g u l a t o r y i n s t r u m e n t , commonly r e f e r r e d t o as " P a r t 83" 

r e c o g n i t i o n . See 48 Fed. Reg. 6177 (February 10, 1983). 

A f t e r t h e i r r e c o g n i t i o n as an I n d i a n t r i b e i n 1984, the 

N a r r a g a n s e t t a p p l i e d t o the Department of the I n t e r i o r t o 

t a k e 31 a c r e s of l a n d i n t o t r u s t , and the I n t e r i o r 

Department a c c e p t e d the l a n d i n t o t r u s t f o r the t r i b e . See 

C a r c i e r i , 555 U.S. 379, 385. The d i s p u t e t h a t e v e n t u a l l y 

l e d t o the U.S. Supreme Court d e c i s i o n i n C a r c i e r i began 

when the N a r r a g a n s e t t t r i b e p l a n n e d t o c o n s t r u c t h o u s i n g on 

the 31 a c r e t r a c t , but r e f u s e d t o comply w i t h l o c a l 

r e g u l a t i o n s c o n c e r n i n g h o u s i n g c o n s t r u c t i o n , a r g u i n g t h a t 

the t r u s t a c q u i s i t i o n made the t r a c t i n t o I n d i a n Country 

and r e n d e r e d l o c a l b u i l d i n g codes i n a p p l i c a b l e . See 

C a r c i e r i , 555 U.S. 379, 385; see also Narragansett Indian 

Tribe v. Narragansett Elec. Co., 89 F. 3d 908, 911-912 ( 1 s t 

C i r . 1996). 

28 



The c e n t r a l i s s u e i n C a r c i e r i became the d e f i n i t i o n s of 

the terms " I n d i a n , " " t r i b e " and "now" i n the I n d i a n 

R e o r g a n i z a t i o n A c t of 1934, a law d e s i g n e d t o encourage 

t r i b a l e n t e r p r i s e s t o e n t e r the w i d e r commercial w o r l d on 

e q u a l f o o t i n g w i t h o t h e r b u s i n e s s e s and which formed the 

c o r n e r s t o n e of modern U.S. I n d i a n p o l i c y , l e a d i n g the 

n a t i o n away from " a s s i m i l a t i o n " and towards f e d e r a l 

r e c o g n i t i o n of t r i b e s t o e x i s t as s e l f - g o v e r n i n g e n t i t i e s . 

See C a r c i e r i , 555 U.S. 379, 387-388; see also Mescalero 

Apache Tribe v. Jones, 411 U.S. 145, 157, 93 S. Ct. 1267, 

1275 (1973); see also 25 U.S.C. §§ 461-479; see also 

Cohen's Handbook of Federal Indian Law §§ 1.04, 1.05 

(2005). The IRA was the m a n i f e s t a t i o n of Congress' 

e x e r c i s e of i t s p l e n a r y power t o a l t e r U.S. I n d i a n p o l i c y 

by r e c o g n i z i n g I n d i a n t r i b e s as e n t i t i e s , and any 

d i s c u s s i o n of f e d e r a l r e c o g n i t i o n of I n d i a n t r i b e s must 

commence w i t h the IRA. 

A g a i n , under IRA § 465, the Department of the I n t e r i o r 

i s a u t h o r i z e d t o t a k e l a n d i n t o t r u s t " f o r the purpose of 

p r o v i d i n g l a n d f o r I n d i a n s . " 25 U.S.C. § 465. The word 

" I n d i a n " i s d e f i n e d i n p a r t by the IRA as " a l l persons of 

I n d i a n descent who are members of any r e c o g n i z e d I n d i a n 
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t r i b e now under f e d e r a l j u r i s d i c t i o n . " 25 U.S.C. § 479 

(emphasis added). The word " t r i b e " i s d e f i n e d i n the same 

s t a t u t o r y s e c t i o n t o mean "any I n d i a n t r i b e , o r g a n i z e d 

band, pueblo, or the I n d i a n s r e s i d i n g on one r e s e r v a t i o n . " 

Id. The U.S. Supreme Court , r e l y i n g on the r u l e s of 

s t a t u t o r y c o n s t r u c t i o n , examined the q u e s t i o n of whether 

the Department of the I n t e r i o r v a l i d l y took l a n d i n t o t r u s t 

f o r the N a r r a g a n s e t t by l o o k i n g f i r s t t o determine whether 

the s t a t u t o r y language p r o v i d e d t h a t the N a r r a g a n s e t t were 

members of a " r e c o g n i z e d I n d i a n t r i b e now under f e d e r a l 

j u r i s d i c t i o n . " C a r c i e r i , 555 U.S. at 387-388. In o r d e r t o 

answer t h a t q u e s t i o n , the Court c o n s t r u e d the d e f i n i t i o n s 

of " I n d i a n " and " t r i b e " t o g e t h e r and found t h a t the 

Department of the I n t e r i o r c o u l d o n l y t a k e l a n d i n t o t r u s t 

f o r t r i b e s t h a t were "under f e d e r a l j u r i s d i c t i o n " i n 1934, 

h o l d i n g t h a t "the term 'now under F e d e r a l j u r i s d i c t i o n ' i n 

[IRA] § 479 unambiguously r e f e r s t o those t r i b e s t h a t were 

under the f e d e r a l j u r i s d i c t i o n of the U n i t e d S t a t e s when 

the IRA was enacted i n 1934." C a r c i e r i , 555 U.S. 379, 397. 

The Court then a p p l i e d t h i s l o g i c t o the N a r r a g a n s e t t 

t r i b e , f i n d i n g t h a t the t r i b e was not under f e d e r a l 

j u r i s d i c t i o n i n 1934. See Id. Consequently, they r e v e r s e d 
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the F i r s t C i r c u i t Court of Appeals and r u l e d t h a t the 

Department of the I n t e r i o r a c t e d beyond i t s a u t h o r i t y when 

i t took l a n d i n t o t r u s t f o r the N a r r a g a n s e t t , as the 

N a r r a g a n s e t t were not an I n d i a n t r i b e c ontemplated by the 

d e f i n i t i o n s of " I n d i a n " and " t r i b e " i n the I n d i a n 

R e o r g a n i z a t i o n A c t of 1934. 3 C a r c i e r i , 555 U.S. 379, 396. 

The U n i t e d S t a t e s Supreme Court n a r r o w l y c o n f i n e d the 

C o n g r e s s i o n a l d e f i n i t i o n s of " I n d i a n " and " t r i b e " i n 

C a r c i e r i , and a l t h o u g h the N a r r a g a n s e t t s ' s t a t u s as a t r i b e 

was a l s o d e f i n e d s e p a r a t e l y by the Department of the 

I n t e r i o r under " P a r t 83" of the Code of F e d e r a l R e g u l a t i o n s 

at the time of i t s r e c o g n i t i o n , the C a r c i e r i Court 

c o n s t r u e d the C o n g r e s s i o n a l d e f i n i t i o n of " I n d i a n t r i b e " i n 

a way t h a t not o n l y d i r e c t l y c o n f l i c t s w i t h the r e g u l a t o r y 

d e f i n i t i o n of " I n d i a n T r i b e , " but a l s o r e s t r i c t s i t s scope 

s i g n i f i c a n t l y . See C a r c i e r i , 555 U.S. 379, 397; see also 

25 C.F.R. § 83.1 ( d e f i n i t i o n s ) (2008). As a r e s u l t , the 

C a r c i e r i d e c i s i o n a f f e c t s the l e g a l s t a t u s of every I n d i a n 

3 Both t h e A t t o r n e y G e n e r a l o f Alabama and t h e S t a t e o f Alabama ( a c t i n g 
t h r o u g h t h e C o u n c i l o f S t a t e Governments) f i l e d l e n g t h y Amicus b r i e f s i n 
s u p p o r t o f Rhode I s l a n d ' s p o s i t i o n and a g a i n s t t h e N a r r a g a n s e t t p o s i t i o n and 
th e p o s i t i o n o f t h e S e c r e t a r y o f t h e I n t e r i o r i n C a r c i e r i ; t h e s e b r i e f s a r e 
b e l i e v e d t o a c c u r a t e l y r e f l e c t t h i s s t a t e ' s p o s i t i o n on t h e i s s u e s i n 
C a r c i e r i , and t h e p o s i t i o n o f t h i s s t a t e ' s A t t o r n e y G e n e r a l was u l t i m a t e l y 
v i n d i c a t e d by t h e U.S. Supreme C o u r t i n C a r c i e r i . See 2008 WL 2511781; see 
also 2008 WL 3895180. 

31 



t r i b e t h a t o b t a i n e d i t s r e c o g n i t i o n by P a r t 83 

a d m i n i s t r a t i v e p r o c e s s a f t e r the passage of the I n d i a n 

R e o r g a n i z a t i o n A c t of 1934, a c l a s s of I n d i a n groups t h a t 

i n c l u d e s the Poarch Band of Creek I n d i a n s . 

4. The Department of the Interior acted beyond 
i t s suthority when i t recognized the Poarch 
Band of Creek Indians as an Indian t r i b e . 

For the purpose of r e c o g n i z i n g p r e v i o u s l y - u n r e c o g n i z e d 

I n d i a n t r i b e s , the Department of the I n t e r i o r d e f i n e s the 

term " I n d i a n t r i b e " or " t r i b e " as "any I n d i a n or A l a s k a 

N a t i v e t r i b e , band, pueblo, v i l l a g e , or community w i t h i n 

the c o n t i n e n t a l U n i t e d S t a t e s t h a t the S e c r e t a r y of the 

I n t e r i o r presently acknowledges t o e x i s t as an I n d i a n 

t r i b e . " 25 C.F.R. § 83.1 (2008) (emphasis added). At 

f i r s t b l u s h , the d e f i n i t i o n of " t r i b e " i n the I n d i a n 

R e o r g a n i z a t i o n A c t of 1934 i s s i m i l a r : "any I n d i a n t r i b e , 

o r g a n i z e d band, pueblo, or the I n d i a n s r e s i d i n g on one 

r e s e r v a t i o n . " 25 U.S.C. § 479. However, the C a r c i e r i 

Court s t a t e d unambiguously t h a t the d e f i n i t i o n of " t r i b e " 

c o u l d o n l y be re a d i n c o n c e r t w i t h the d e f i n i t i o n of 

" I n d i a n , " and t h a t the d e f i n i t i o n of " t r i b e " was l i m i t e d by 

the t e m p o r a l r e s t r i c t i o n s t h a t a p p l y t o the d e f i n i t i o n of 

" I n d i a n . " See C a r c i e r i , 555 U.S. 379, 393. T h e r e f o r e , i f 

32 



a t r i b e was not "under the f e d e r a l j u r i s d i c t i o n of the 

U n i t e d S t a t e s when the IRA was enacted i n 1934," i t d i d not 

become e n t i t l e d t o the b e n e f i t s of the IRA. See C a r c i e r i , 

555 U.S. 379, 395. 

There i s a c l e a r c o n f l i c t between the C o n g r e s s i o n a l 

i n t e n t e s t a b l i s h e d i n C a r c i e r i t o d e f i n e I n d i a n t r i b e s as 

o n l y those I n d i a n groups under f e d e r a l j u r i s d i c t i o n "now," 

meaning 1934, and the S e c r e t a r y of the I n t e r i o r ' s i n t e n t t o 

d e f i n e I n d i a n t r i b e s as those I n d i a n groups t h a t the 

S e c r e t a r y "presently acknowledges" t o e x i s t . See 25 C.F.R. 

§ 83.1 (2008); see also 25 U.S.C. § 479. In o t h e r words, 

the Department of the I n t e r i o r ' s promulgated r e g u l a t i o n s 

c o n f l i c t w i t h Congress c o n c e r n i n g the d e f i n i t i o n s of 

" I n d i a n " and " t r i b e , " i n an area of law where i t i s not 

d i s p u t e d t h a t Congress, not the Department of the I n t e r i o r , 

p o s s e s s e s p l e n a r y power. See Id.; see also supra, 21-26. 

Because the IRA r e p r e s e n t s Congress' e x e r c i s e of i t s 

p l e n a r y power t o a l t e r U.S. I n d i a n p o l i c y by r e c o g n i z i n g 

I n d i a n t r i b e s as e n t i t i e s , i t i s i m p e r m i s s i b l e f o r the 

Department of the I n t e r i o r t o usurp C o n g r e s s i o n a l a u t h o r i t y 

t o d e f i n e " I n d i a n " and " t r i b e " more b r o a d l y than Congress. 

See supra, 21-26; see also C a r c i e r i , 555 U.S. at 387-388; 
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see also Mescalero Apache Tribe v. Jones, 411 U.S. 145 , 

157-158, 93 S. Ct. 1267, 1275 (1973); see also 25 U.S.C. §§ 

461-479; see also Cohen's Handbook of Federal Indian Law §§ 

1.04, 1.05 (2005). 

In C a r c i e r i , no p a r t y d i s a g r e e d t h a t the q u e s t i o n of 

the S e c r e t a r y of the I n t e r i o r ' s a u t h o r i t y t o t a k e the 

N a r r a g a n s e t t s ' t r a c t of l a n d i n t o t r u s t t u r n e d on whether 

the N a r r a g a n s e t t s were members of a " r e c o g n i z e d I n d i a n 

T r i b e now under F e d e r a l j u r i s d i c t i o n , " w i t h "now" meaning 

1934, not the p r e s e n t . 555 U.S. 379, 388. T h e r e f o r e , when 

the m a j o r i t y of the U.S. Supreme Court answered t h a t 

q u e s t i o n i n the n e g a t i v e , they n e c e s s a r i l y found t h a t i n 

o r d e r t o meet the d e f i n i t i o n of a t r i b e under the IRA, the 

N a r r a g a n s e t t s had t o be both " r e c o g n i z e d " and "under 

f e d e r a l j u r i s d i c t i o n " at the time of the enactment of the 

IRA i n 1934. See Id. 

The Supreme Court framed the q u e s t i o n v e r y 

s p e c i f i c a l l y , and the r e q u i r e m e n t s of r e c o g n i t i o n and 

f e d e r a l j u r i s d i c t i o n are p l a i n l y w r i t t e n i n t o the C o u r t ' s 

o p i n i o n . 4 The N a r r a g a n s e t t I n d i a n s were " r e c o g n i z e d " by the 

The o p i n i o n o f t h e m a j o r i t y , w h i c h i n c l u d e d J u s t i c e s R o b e r t s , Thomas, 
S c a l i a , Kennedy, B r e y e r and A l i t o , was w r i t t e n by J u s t i c e Thomas. J u s t i c e s 
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Department of the I n t e r i o r under 25 C.F.R. § 83, but a 

m a j o r i t y of the U n i t e d S t a t e s Supreme Court found t h a t they 

were not a " r e c o g n i z e d t r i b e . " See C a r c i e r i 555 U.S. 379, 

388, 395. Furthermore, the Court found t h a t the 

N a r r a g a n s e t t s were not under " f e d e r a l j u r i s d i c t i o n " i n 

1934, d e s p i t e t h e i r l o n g h i s t o r y as an I n d i a n group i n 

Rhode I s l a n d . See C a r c i e r i 555 U.S. 379, 379, 395. Only 

J u s t i c e s Souter and G i n s b u r g , c o n c u r r i n g i n p a r t and 

d i s s e n t i n g i n p a r t , found t h a t the concepts of 

" r e c o g n i t i o n " and " j u r i s d i c t i o n " may be " g i v e n s e p a r a t e 

c o n t e n t , " but the s e concepts were t r e a t e d as one by the 

m a j o r i t y . See Id. at 400. As a r e s u l t , the l e g i t i m a c y of 

the r e c o g n i t i o n p r o c e s s c o d i f i e d i n f e d e r a l r e g u l a t i o n s at 

25 C.F.R. § 83 i s now d o u b t f u l , because the v a l i d i t y of the 

d e f i n i t i o n of " I n d i a n t r i b e " c o d i f i e d i n t h a t r e g u l a t i o n i s 

d o u b t f u l . 

The p o s i t i o n of the S e c r e t a r y of the I n t e r i o r at the 

Supreme Court l e v e l was t h a t the Department of the 

I n t e r i o r ' s a u t h o r i t y t o tak e l a n d i n t o t r u s t i n u r e d t o the 

b e n e f i t of t r i b e s under f e d e r a l j u r i s d i c t i o n at the time 

G i n s b u r g and S o u t e r c o n c u r r e d i n p a r t and d i s s e n t e d i n p a r t . See C a r c i e r i , 
555 U.S. 3 7 9 , 380. 
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the l a n d was t a k e n i n t o t r u s t , and t h a t the term "now" 

meant "the time of the s t a t u t e ' s a p p l i c a t i o n , " a 

c o n s t r u c t i o n t h a t the m a j o r i t y r e j e c t e d . See C a r c i e r i v. 

Salazar 555 U.S. 379, 381, 391, 395. A l t h o u g h i t grounded 

i t s o p i n i o n i n the p r i n c i p l e s of s t a t u t o r y c o n s t r u c t i o n , 

the Supreme Court d i d not d e c i d e C a r c i e r i i n a vacuum, and 

i t c o n s i d e r e d t h i s argument c a r e f u l l y b e f o r e r e j e c t i n g i t . 

See C a r c i e r i 555 U.S. 379, 390. In f a c t , the Court l o o k e d 

t o the h i s t o r y of the I n d i a n R e o r g a n i z a t i o n A c t i t s e l f and 

found t h a t , i n 1936, Commissioner of I n d i a n A f f a i r s John 

C o l l i e r b e l i e v e d t h a t the C a r c i e r i C o u r t ' s e v e n t u a l 

i n t e r p r e t a t i o n of the word "now" was p r e c i s e l y the r e s u l t 

t h a t Congress i n t e n d e d , l e a d i n g J u s t i c e B r e y e r t o s t a t e i n 

concurrence t h a t "the v e r y Department [of the I n t e r i o r ] 

o f f i c i a l who suggested the phrase t o Congress d u r i n g the 

r e l e v a n t l e g i s l a t i v e h e a r i n g s s u b s e q u e n t l y e x p l a i n e d i t s 

meaning i n terms t h a t the Court now a d o p t s . " See Id. at 

390, 397. J u s t i c e B r e y e r then s t a t e d as f o l l o w s : 

I a l s o concede t h a t the Court owes the 
I n t e r i o r Department the k i n d of 
i n t e r p r e t i v e r e s p e c t t h a t r e f l e c t s an 
agency's g r e a t e r knowledge of the 
c i r c u m s t a n c e s i n which a s t a t u t e was 
enacted. ( c i t a t i o n o m i t t e d ) . Yet because 
the Department then f a v o r e d the C o u r t ' s 
p r e s e n t i n t e r p r e t a t i o n , ( c i t a t i o n omitted) 
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t h a t r e s p e c t cannot h e l p the Department 
here. 

C a r c i e r i v. Salazar 555 U.S. 379, 396. 

The C a r c i e r i C o u r t ' s express r e l i a n c e on John C o l l i e r ' s 

1936 r e a d i n g of Congress' i n t e n t b e h i n d i t s use of the word 

"now," r a t h e r than on the i n a p p o s i t e i n t e r p r e t a t i o n t h a t 

the S e c r e t a r y of the I n t e r i o r argued t o the Court i n 2009, 

has consequences t h a t t r a n s c e n d the d i s p u t e over s t a t u t o r y 

c o n s t r u c t i o n d e c i d e d i n C a r c i e r i . 

In C a r c i e r i , the Department of the I n t e r i o r argued t h a t 

the S e c r e t a r y of the I n t e r i o r was e n t i t l e d t o d e f e r e n c e i n 

h i s i n t e r p r e t a t i o n of the scope of the word "now" i n the 

IRA; t h a t argument was based on p recedent t h a t e s t a b l i s h e d 

t h a t i f the meaning of the t e x t of a s t a t u t e i s ambiguous, 

Congress, because i t c r e a t e d the a m b i g u i t y , i n t e n d e d t o 

d e l e g a t e a u t h o r i t y t o the e x e c u t i v e agency r e s p o n s i b l e f o r 

implementing the s t a t u t e t o r e s o l v e the a m b i g u i t y by 

i mposing i t s own r e a s o n a b l e i n t e r p r e t a t i o n of the t e x t . 

See C a r c i e r i , 555 U.S. 379; see also Chevron U.S.A., Inc. 

v. Natural Resources Defense Council, Inc., 467 U.S. 837 

(1984). But J u s t i c e B r e y e r s t a t e d t h a t the Department of 

the I n t e r i o r was not e n t i t l e d t o Chevron d e f e r e n c e as t o 

i t s p r e s e n t i n t e r p r e t a t i o n of the term "now" i n the IRA, 
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p r e c i s e l y because the agency's involvement i n the passage 

of the law and the law's l e g i s l a t i v e h i s t o r y i n d i c a t e d t h a t 

Congress had a l r e a d y r e s o l v e d the i n t e r p r e t a t i v e 

d i f f i c u l t y , and t o Congress, "now" meant 1934. See 

C a r c i e r i , 555 U.S. 379, 396. In f a c t , the m a j o r i t y noted 

t h a t John C o l l i e r was a p r i n c i p a l a u thor of the IRA and was 

r e s p o n s i b l e f o r i n s e r t i n g "now under F e d e r a l j u r i s d i c t i o n " 

i n t o the law. See C a r c i e r i , 555 U.S. 379, 390, f n . 5. 

T h e r e f o r e , a l t h o u g h the Court d i d not " d e f e r " t o C o l l i e r ' s 

i n t e r p r e t a t i o n of the s t a t u t e , i t agreed w i t h i t . For the 

purposes of the IRA, "now" means 1934, u n l e s s Congress a c t s 

t o amend the s t a t u t e . 

There i s no evidence t h a t Congress i n t e n d e d , a f t e r the 

passage of the IRA, f o r the Department of the I n t e r i o r t o 

c r e a t e a r e g u l a t o r y scheme f o r the purpose of r e c o g n i z i n g 

l a r g e numbers of new, p r e v i o u s l y - u n r e c o g n i z e d I n d i a n 

t r i b e s ; i n f a c t , i t i s s i g n i f i c a n t t o note t h a t i t was 

t h i r t y - e i g h t years a f t e r the passage of the IRA b e f o r e 

Congress a c t e d t o c r e a t e a s i n g l e new t r i b e . See 86 S t a t . 

783 (1972) ( r e c o g n i z i n g the "Payson Community of Y a v a p a i -

Apache I n d i a n s " as a " t r i b e of I n d i a n s w i t h i n the p u r v i e w 

of the A c t of June 18, 1934). 

38 



With the IRA, Congress e s s e n t i a l l y announced i t s i n t e n t 

t o r e c o g n i z e I n d i a n t r i b e s r a t h e r than c o n t i n u e t o attempt 

t o a s s i m i l a t e i n d i v i d u a l I n d i a n s , and chose t o d e f i n e the 

t r i b e s i t r e c o g n i z e d by drawing a l i n e at t r i b e s under 

f e d e r a l j u r i s d i c t i o n i n 1934; as a r e s u l t of t h a t a c t i o n , 

the Department of the I n t e r i o r i s not empowered t o d e f i n e 

the e s s e n t i a l terms of the IRA more b r o a d l y than Congress. 

See supra, 21-26; see also C a r c i e r i , 555 U.S. 379, 387¬

388; see also Mescalero Apache Tribe v. Jones, 411, U.S. 

145, 157-158, 93 S. Ct. 1267, 1275 (1973); see also 25 

U.S.C. §§ 461-479; see also Cohen's Handbook of Federal 

Indian Law §§ 1.04, 1.05 (2005). 

The u l t i m a t e e f f e c t of the C a r c i e r i d e c i s i o n on the 

Poarch Band i s t h a t the c r e a t i o n of the Poarch Band as an 

I n d i a n t r i b e by the Department of the I n t e r i o r was made 

o u t s i d e the scope of t h a t agency's a u t h o r i t y ; i n o t h e r 

words, the S e c r e t a r y of the I n t e r i o r d i d not have the power 

t o u t i l i z e 25 C.F.R. P a r t 83 t o d e f i n e the terms " I n d i a n " 

and " t r i b e " i n a way t h a t c o n f l i c t s w i t h C o n g r e s s i o n a l 

d e f i n i t i o n s of those terms, as i n t e r p r e t e d i n C a r c i e r i . See 

supra, 21-26. Where Congress, e x e r c i s i n g t h e i r p l e n a r y 

a u t h o r i t y under the U.S. C o n s t i t u t i o n , extended the hand of 
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the f e d e r a l government o n l y t o I n d i a n t r i b e s t h a t were 

r e c o g n i z e d and under f e d e r a l j u r i s d i c t i o n as of 1934, the 

Department of the I n t e r i o r had no a u t h o r i t y t o s u b s e q u e n t l y 

d e f i n e " I n d i a n t r i b e " t o extend the hand of the f e d e r a l 

government t o an I n d i a n group " t h a t the S e c r e t a r y of the 

I n t e r i o r presently acknowledges t o e x i s t as an I n d i a n 

t r i b e . " 25 C.F.R. § 83.1 (2008) (emphasis added); see also 

supra, 21-26. C o n g r e s s i o n a l a u t h o r i t y t o d e f i n e what 

comprises an I n d i a n t r i b e i n c l u d e s o n l y " r e c o g n i z e d I n d i a n 

t r i b e s now under f e d e r a l j u r i s d i c t i o n . " C a r c i e r i v. 

Salazar, 555 U.S. 379, 387-388 (2009). 

The U n i t e d S t a t e s Supreme Court n a r r o w l y c o n s t r u e d the 

C o n g r e s s i o n a l d e f i n i t i o n s of " I n d i a n " and " t r i b e " i n 

C a r c i e r i , and a l t h o u g h the N a r r a g a n s e t t s ' s t a t u s as a t r i b e 

was a l s o d e f i n e d s e p a r a t e l y by the Department of the 

I n t e r i o r under " P a r t 83" of the Code of F e d e r a l R e g u l a t i o n s 

at the time of i t s r e c o g n i t i o n , the N a r r a g a n s e t t I n d i a n s 

were h e l d by the Supreme Court t o be n e i t h e r a r e c o g n i z e d 

I n d i a n t r i b e nor a t r i b e under f e d e r a l j u r i s d i c t i o n i n 

1934. Id. at 388. 

The Poarch Band of Creek I n d i a n s i s s i t u a t e d 

i d e n t i c a l l y t o the N a r r a g a n s e t t t r i b e ; n e i t h e r t r i b e was 
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f e d e r a l l y r e c o g n i z e d at the time of the passage of the IRA 

i n 1934 and bot h t r i b e s o b t a i n e d t h e i r f e d e r a l r e c o g n i t i o n 

under 25 C.F.R. § 83, w i t h i n e i g h t e e n months of each o t h e r . 

See C a r c i e r i , C a r c i e r i v. Salazar 555 U.S. 379, 383-384; 

see also Final Determination for Federal Acknowledgement of 

the Poarch Band of Creeks, 49 Fed. Reg. 24083 (June 4, 

1984); see also Final Determination for Federal 

Acknowledgment of Narragansett Indian Tribe of Rhode 

Island, 48 Fed. Reg. 6177 (February 10, 1983); see also 25 

C.F.R. § 83 (2008). 

5. Federal regulations do not outweigh federal law i n 

this area. 

At the end of the a n a l y s i s , the q u e s t i o n of whether the 

Poarch Band was v a l i d l y r e c o g n i z e d by the Department of the 

I n t e r i o r i s a q u e s t i o n of the p r e c e d e n t i a l v a l u e of a 

r e g u l a t i o n promulgated by an e x e c u t i v e agency, where t h a t 

r e g u l a t i o n c o n f l i c t s w i t h o t h e r f e d e r a l law. 

The p r e c e d e n t i a l v a l u e of a f e d e r a l r e g u l a t i o n may be 

a n a l y z e d i n two d i f f e r e n t ways, one of which l o o k s t o the 

r e g u l a t i o n t o determine whether i t harmonizes w i t h the 

p l a i n language, o r i g i n and purpose of the s t a t u t e f o r m i n g 

i t s b a s i s . See National Muffler Dealers Association, Inc. 
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v. U.S., 440 U.S. 472, 477 (1979). The s t a t u t e s t h a t 

o s t e n s i b l y u n d e r p i n 25 C.F.R. P a r t 83 do not c o n t a i n any 

language whatsoever t h a t a u t h o r i z e the Department of the 

I n t e r i o r t o promulgate s t a n d a r d s f o r the r e c o g n i t i o n of 

I n d i a n t r i b e s t h a t d e f i n e " I n d i a n " and " t r i b e " t o mean 

I n d i a n groups t h a t the S e c r e t a r y of the I n t e r i o r " p r e s e n t l y 

acknowledges" t o e x i s t ; i n f a c t , the s t a t u t e s u n d e r p i n n i n g 

25 C.F.R. P a r t 83 do not a u t h o r i z e the e x e c u t i v e 

r e c o g n i t i o n of I n d i a n t r i b e s at a l l . See 5 U.S.C. § 301; 

25 U.S.C. § 9; 25 U.S.C. § 2; see also 25 C.F.R. § 83.1 

(2008). The C o n g r e s s i o n a l d e f i n i t i o n s of " I n d i a n " and 

" t r i b e , " on the o t h e r hand, are s i g n i f i c a n t l y more 

r e s t r i c t i v e than the I n t e r i o r Department's d e f i n i t i o n s of 

the same terms, and t h i s Court s h o u l d determine t h a t the 

C o n g r e s s i o n a l d e f i n i t i o n s of the terms " I n d i a n " and " t r i b e " 

t h a t do e x i s t i n the IRA i n v a l i d a t e the bro a d e r d e f i n i t i o n s 

of those terms promulgated by the Department of the 

I n t e r i o r i n 25 C.F.R. P a r t 83, e s p e c i a l l y i n l i g h t of the 

f a c t t h a t the s t a t u t e s t h a t supposedly g r a n t e d power t o the 

I n t e r i o r Department t o promulgate P a r t 83 do not mention 

the r e c o g n i t i o n of I n d i a n t r i b e s at a l l , and i n l i g h t of 

Congress' p l e n a r y a u t h o r i t y i n t h i s area of the law. See 
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25 U.S.C. § 479; see also 25 C.F.R. § 83.1 (2008); see also 

supra, 21-26. 

The o t h e r way t h a t a f e d e r a l r e g u l a t i o n may be examined 

f o r p r e c e d e n t i a l v a l u e i s pursuant t o a Chevron a n a l y s i s 

t h a t would a f f o r d d e f e r e n c e t o the i n t e r p r e t a t i o n of the 

p r o m u l g a t i n g agency u n l e s s t h a t i n t e r p r e t a t i o n was 

" a r b i t r a r y , c a p r i c i o u s , or m a n i f e s t l y c o n t r a r y t o the 

s t a t u t e ; " however, as d i s c u s s e d h e r e i n , i n J u s t i c e B r e y e r ' s 

concurrence i n C a r c i e r i , he s t a t e d t h a t the Department of 

the I n t e r i o r was not e n t i t l e d t o Chevron d e f e r e n c e as t o 

i t s p r e s e n t i n t e r p r e t a t i o n of the term "now" i n the IRA, 

because the agency's involvement i n the passage of the law 

and the law's l e g i s l a t i v e h i s t o r y i n d i c a t e d t h a t Congress 

had a l r e a d y r e s o l v e d the i n t e r p r e t a t i v e d i f f i c u l t y , and t o 

Congress, "now" meant 1934. See C a r c i e r i , 555 U.S. 379, 

396; see also Chevron, U.S.A., Inc. v. Natural Resources 

Defense Council, Inc., et. al., 467 U.S. 837 (2008). 

On the o t h e r hand, the agency's p u r p o r t e d r e l i a n c e on 5 

U.S.C. § 301, 25 U.S.C. § 9 and 25 U.S.C. § 2 as a u t h o r i t y 

f o r a sweeping r e g u l a t i o n c r e a t i n g a s t r u c t u r e f o r the 

r e c o g n i t i o n of I n d i a n t r i b e s i s not e n t i t l e d t o Chevron 

d e f e r e n c e e i t h e r , on the grounds t h a t the r e g u l a t i o n has 
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o n l y the vaguest of c o n n e c t i o n s t o those s t a t u t e s at a l l , 

and t h e i r use as j u s t i f i c a t i o n f o r such a broad mandate was 

both c a p r i c i o u s and c o n t r a r y t o the s t a t u t e s t hemselves, i n 

the f a c e of Congress' p l e n a r y power over the r e g u l a t i o n of 

I n d i a n s and i t s r e l u c t a n c e t o a c t t o r e c o g n i z e a d d i t i o n a l 

I n d i a n t r i b e s a f t e r the passage of the IRA. See supra, 21¬

26; see also 86 S t a t . 783 (1972) ( r e c o g n i z i n g the "Payson 

Community of Yavapai-Apache I n d i a n s " as a " t r i b e of I n d i a n s 

w i t h i n the pu r v i e w of the A c t of June 18, 1934); see also 5 

U.S.C. § 301, 25 U.S.C. § 9, 25 U.S.C. § 2. 

U n t i l the C a r c i e r i Court d e a l t w i t h the c o n s t r u c t i o n of 

" I n d i a n , " " t r i b e " and "now" i n the IRA, h o l d i n g t h a t "now" 

meant 1934, the d i s c u s s i o n of the v a l i d i t y of the 

Department of the I n t e r i o r ' s i n t e r p r e t a t i o n of "now" as 

meaning "the time of the s t a t u t e ' s a p p l i c a t i o n , " which the 

m a j o r i t y r e j e c t e d , was academic o n l y . See C a r c i e r i v. 

Salazar 555 U.S. 379, 381, 391, 395. However, now t h a t 

t h i s q u e s t i o n has been d e a l t w i t h by the U.S. Supreme 

Court, and the Department of the I n t e r i o r ' s d e f i n i t i o n of 

" I n d i a n " and " t r i b e " are i n c o n f l i c t w i t h the C o n g r e s s i o n a l 

d e f i n i t i o n s of those terms, t h i s Court s h o u l d h o l d t h a t the 

a p p l i c a t i o n of 25 C.F.R. P a r t 83 t o r e c o g n i z e the Poarch 
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Band of Creek I n d i a n s was i n v a l i d , because the more 

r e s t r i c t i v e IRA d e f i n i t i o n s of " I n d i a n " and " t r i b e " c o n t r o l 

the q u e s t i o n of whether the Poarch Band of Creek I n d i a n s i s 

a c t u a l l y a f e d e r a l l y r e c o g n i z e d I n d i a n t r i b e . See C a r c i e r i 

v. Salazar 555 U.S. 379, 381, 391, 395; see also 25 C.F.R. 

§ 83.1 (2008); see also supra, 21-26. 

The Poarch Band was not f e d e r a l l y r e c o g n i z e d i n 1934, 

was not under f e d e r a l j u r i s d i c t i o n i n 1934 and does not 

meet the d e f i n i t i o n s of " I n d i a n " or " t r i b e " i n the IRA. 

Th e r e f o r e , because the Department of the I n t e r i o r was 

wi t h o u t a u t h o r i t y t o d e f i n e " I n d i a n " or " t r i b e " more 

b r o a d l y than Congress, t h e i r p r o m u l g a t i o n of 25 C.F.R. § 83 

was w i t h o u t s t a t u t o r y a u t h o r i t y , and t h e i r r e c o g n i t i o n of 

the Poarch Band was i n v a l i d . Because immunity f l o w s from 

v a l i d f e d e r a l r e c o g n i t i o n , the Poarch Band i s not e n t i t l e d 

t o t r i b a l immunity and i s s u b j e c t t o l a w s u i t s i n s t a t e 

c o u r t s i n Alabama. 

II. EVEN IF THE TRIBE IS IMMUNE, THE INDIVIDUAL DEFENDANTS  
ARE NOT IMMUNE. 

A. The Individual Defendants Acted Outside the Scope  

of t h e i r Authority. 

A l l e g a t i o n s of wrongdoing a g a i n s t t r i b a l o f f i c i a l s t h a t 

r e l a t e t o conduct e x c e e d i n g or f a l l i n g o u t s i d e the bounds 
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of t h e i r a u t h o r i t y i n v o k e an e x c e p t i o n t o the q u e s t i o n of 

t r i b a l immunity. See B u r r e l l v. Armijo, 456 F. 3d 1159 

(10 t h C i r . 2006). In t h a t case, the Court s t a t e d as 

f o l l o w s : 

An I n d i a n t r i b e ' s ' s o v e r e i g n immunity does 
not extend t o an o f f i c i a l when the 
o f f i c i a l i s a c t i n g as an i n d i v i d u a l or 
o u t s i d e the scope of those powers t h a t 
have been d e l e g a t e d t o him.' Tenneco Oil 
Co. v. Sac & Fox Tribe of Indians, 72 5 F. 
2d 572, 576, n. 1 (10 t h C i r . 1984) (McKay, 
J . , c o n c u r r i n g ) . Thus, '[w]hen a 
c o m p l a i n t a l l e g e s t h a t the named o f f i c e r 
d efendants have a c t e d o u t s i d e the amount 
of a u t h o r i t y t h a t the s o v e r e i g n i s c apable 
of b e s t o w i n g , an e x c e p t i o n t o the d o c t r i n e 
of s o v e r e i g n immunity i s i n v o k e d . ' Id. at 
574; see also Burlington N.R. Co. v. 
Blackfeet Tribe, 924 F. 2d 899, 902 ( 9 t h 

C i r . 1991) ( s t a t i n g t h a t a t r i b e ' s 
immunity extends t o o f f i c i a l s ' a c t i n g i n 
t h e i r r e p r e s e n t a t i v e c a p a c i t y and w i t h i n 
the scope of t h e i r v a l i d a u t h o r i t y ' ) . 

A c c e p t i n g the a l l e g a t i o n s i n the B u r r e l l s ' 
c o m p l a i n t as t r u e , we conclude t h a t they 
have s u f f i c i e n t l y p l e d t h a t the i n d i v i d u a l 
t r i b a l o f f i c i a l s a c t e d o u t s i d e of t h e i r 
o f f i c i a l a u t h o r i t y , and t h u s , are not 
e n t i t l e d t o s o v e r e i g n immunity. 

B u r r e l l v. Armijo, 456 F. 3d at 1174. 

The i n v o c a t i o n of t h i s e x c e p t i o n t o t r i b a l o f f i c e r s ' 

immunity f o r conduct t h a t exceeds or f a l l s o u t s i d e the 

scope of t h e i r a u t h o r i t y i s acknowledged by most of the 

c o u r t s t h a t have addressed the i s s u e ; f o r example, i n 
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Narragansett Indian Tribe v. Rhode Island, 439 F. 3d 16 ( 1 s t 

C i r . 2006), the c o u r t noted t h a t t r i b a l s o v e r e i g n immunity 

may extend t o t r i b a l o f f i c e r s , but o n l y when such o f f i c e r s 

are a c t i n g w i t h i n the l e g i t i m a t e scope of t h e i r o f f i c i a l 

c a p a c i t i e s : 

We add, moreover, t h a t even i f the T r i b e 
was e n t i t l e d t o the p r o t e c t i o n of 
s o v e r e i g n immunity i n t h i s case - which i t 
i s not - t h a t p r o t e c t i o n would not cover 
the t r i b a l members i n v o l v e d i n the 
o p e r a t i o n of the smoke shop. The g e n e r a l 
r u l e i s t h a t t r i b a l s o v e r e i g n immunity 
does not p r o t e c t i n d i v i d u a l members of an 
I n d i a n t r i b e . See Puyallup Tribe, Inc. v. 
Dep't of Game, 433 U.S. 165, 171-172, 97 
S. Ct. 26216, 53 L. Ed. 2d 667 (1977). At 
i t s most e x p a n s i v e , t r i b a l s o v e r e i g n 
immunity may extend t o t r i b a l o f f i c e r s , 
but o n l y when such o f f i c e r s are a c t i n g 
w i t h i n the l e g i t i m a t e scope of t h e i r 
o f f i c i a l c a p a c i t y . See Tamiami Partners 
v. Miccosukee Tribe of Indians, 177 F. 3d 
1212, 1225 & n. 16 ( 1 1 t h C i r . 1999) 
(Tamiami I I I ) ( c o l l e c t i n g c a s e s ) ; but cf. 
Santa Clara Pueblo v. Martinez, 436 U.S. 
49, 59, 98 S. Ct. 1670, 56 L. Ed. 2d 106 
(1978) ( h o l d i n g t h a t ' [ a ] s an o f f i c e r of 
the [ I n d i a n t r i b e ] , p e t i t i o n e r ^ i s not 
p r o t e c t e d by the t r i b e ' s immunity from 
s u i t ' ) . 

Whatever the scope of a t r i b a l o f f i c e r ' s 
o f f i c i a l c a p a c i t y , i t does not encompass 
a c t i v i t i e s t h a t range beyond the a u t h o r i t y 
t h a t a t r i b e may bestow. See Tamiami III, 
177 F. 3d at 1225; Tamiami II, 63 F. 3d at 
1045, 1050-51. 
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Narragansett Indian Tribe v. Rhode Island, 
449 F. 3d at 30 (emphasis i n o r i g i n a l ) . 

In Bassett v. Mashantucket Pequot Tribe, 204 F. 3d 343 

( 2 n d C i r . 2000), the p l a i n t i f f and her e n t e r t a i n m e n t company 

sued the Pequot T r i b e , i t s museum and two of the t r i b e ' s 

r e p r e s e n t a t i v e s f o r c o p y r i g h t i n f r i n g e m e n t and v a r i o u s 

s t a t e common law t o r t s , and the appeals c o u r t v a c a t e d the 

d i s t r i c t c o u r t ' s d i s m i s s a l of the p l a i n t i f f ' s c l a i m s f o r 

damages a g a i n s t the two t r i b a l r e p r e s e n t a t i v e s , f i n d i n g 

t h a t the p l a i n t i f f a l l e g e d f a c t s t o support a f i n d i n g t h a t 

the r e p r e s e n t a t i v e s a c t e d beyond the scope of the a u t h o r i t y 

the t r i b e c o u l d bestow on them. 204 F. 3d at 359. 

The D e f e n d a n t s / A p p e l l e e s m i s s t a t e t h a t the " m a t e r i a l 

f a c t u a l a l l e g a t i o n s " r e l a t e d t o i n d i v i d u a l Defendants 

Ingram and Teague are l i m i t e d t o the f o l l o w i n g : " i n t h e i r 

c a p a c i t i e s as c a s i n o employees they 'took p o s s e s s i o n of the 

t i c k e t , and r e f u s e d t o r e t u r n i t t o [Mr. Rape];' and they 

' a d v i s e d [Mr. Rape] t h a t he needed t o w a i t o u t s i d e the 

conf e r e n c e room w h i l e Defendants ' ' c a l l e d PCI'' t o c o n f i r m 

[Mr. Rape's] w i n n i n g s . " See Defendants' Motion to Dismiss, 

(C. 72). These statements o n l y g l o s s the s u r f a c e of [Mr. 

Rape's] a l l e g a t i o n s a g a i n s t the i n d i v i d u a l Defendants. 

F o l l o w i n g h i s j a c k p o t , Mr. Rape was approached by one or 
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the o t h e r of the i n d i v i d u a l Defendants (or f i c t i t i o u s 

p a r t i e s Defendant) and t o l d "don't l e t them cheat you out 

of i t . " (C. 13). These same i n d i v i d u a l s , i n c l u d i n g Ingram 

and Teague, engaged the Mr. Rape i n a c o n v e r s a t i o n 

c o n c e r n i n g a s t r u c t u r e d payout of h i s w i n n i n g s . See Id. 

These i n d i v i d u a l s , i n c l u d i n g Ingram and Teague, took p a r t 

i n numerous c l o s e d door meetings, i n s p e c t e d , b a r r i c a d e d and 

shut down the machine on which Mr. Rape won h i s j a c k p o t . 

See (C. 13). These i n d i v i d u a l s , i n c l u d i n g Ingram and 

Teague, t h r e a t e n e d and i n t i m i d a t e d Mr. Rape, a d v i s e d him 

t h a t the machine " m a l f u n c t i o n e d , " d e n i e d Mr. Rape h i s 

w i n n i n g s , gave him an " i n c i d e n t r e p o r t " and sent him on h i s 

way. Id. 

The D e f e n d a n t s / A p p e l l e e s s t a t e f u r t h e r t h a t " [ n ] o t h i n g 

i n [Mr. Rape's] c o m p l a i n t suggests t h a t Ingram and/or 

Teague a c t e d beyond t h e i r a u t h o r i t y as c a s i n o employees; 

indeed, t h e y d i d n o t . " Defendants' Motion to Dismiss, 

(C.73) . Mr. Rape a l l e g e s t h a t the D e f e n d a n t s / A p p e l l e e s , 

i n c l u d i n g the i n d i v i d u a l D e f e n d a n t s / A p p e l l e e s , i n d u c e d him 

t o p l a y t h e i r machines, t h a t the Mr. Rape won a j a c k p o t , 

and t h a t the i n d i v i d u a l D e f e n d a n t s / A p p e l l e e s then d e n i e d 

Mr. Rape h i s winnings by w r o n g f u l l y , i n t e n t i o n a l l y , 
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r e c k l e s s l y and/or d e c e i t f u l l y c l a i m i n g a machine 

" m a l f u n c t i o n , " among o t h e r t h i n g s . See Complaint, (C. 11¬

13). The D e f e n d a n t s ' / A p p e l l e e s ' s e l f - s e r v i n g a f f i d a v i t s 

t h a t s t a t e t h a t they a c t e d o n l y i n the l i n e of t h e i r d u t i e s 

as c a s i n o employees s h o u l d be d i s r e g a r d e d by the C o u r t , 

because o n l y d i s c o v e r y can determine the t r u e answer t o 

such q u e s t i o n s . See A f f i d a v i t of James Ingram; see also 

A f f i d a v i t of Lorenzo Teague (C. 78-81). 

In o t h e r words, Mr. Rape a l l e g e s t h a t the i n d i v i d u a l 

D e f e n d a n t s / A p p e l l e e s i l l i c i t l y f a i l e d t o pay a l e g i t i m a t e 

j a c k p o t ; such conduct i s c e r t a i n l y beyond the scope or 

o u t s i d e the b o u n d a r i e s of the a u t h o r i t y of a c a s i n o 

employee. See Complaint (C. 6-32). A c a s i n o employee i s 

empowered t o manage a c a s i n o , not t o d e f r a u d the c a s i n o ' s 

customers. The c l a i m s a g a i n s t the i n d i v i d u a l 

D e f e n d a n t s / A p p e l l e e s i n t h e i r o f f i c i a l c a p a c i t i e s s h o u l d 

not be d i s m i s s e d by the C o u r t , because l e g i t i m a t e q u e s t i o n s 

e x i s t as t o whether, at the time of the i n c i d e n t f o r m i n g 

the b a s i s of t h i s l a w s u i t , the i n d i v i d u a l 

D e f e n d a n t s / A p p e l l e e s a c t e d beyond the scope of the 

a u t h o r i t y g r a n t e d t o them by the t r i b e . 
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B. T r i b a l Immunity Does not Immunize Individual  

Members and O f f i c e r s . 

Mr. Rape sues the i n d i v i d u a l D e f e n d a n t s / A p p e l l e e s , 

Ingram and Teague, i n bot h t h e i r o f f i c i a l and t h e i r 

i n d i v i d u a l c a p a c i t i e s , and i t i s worth n o t i n g at the o u t s e t 

t h a t , a l t h o u g h Ingram and Teague each s u b m i t t e d a f f i d a v i t s 

t o t h e i r M o t i o n t o D i s m i s s , t h e s e i n d i v i d u a l s ' s t a t u s as 

t r i b a l members or as non-Indians i s not c o n t a i n e d i n those 

a f f i d a v i t s and remains unknown. See A f f i d a v i t of James 

Ingram; see also A f f i d a v i t of Lorenzo Teague (C. 78-81). 

Furthermore, a l t h o u g h Ingram s t a t e s i n c l a s s i c s e l f - s e r v i n g 

f a s h i o n t h a t " [ w ] i t h r e g a r d t o Mr. Rape, t o the e x t e n t I 

a c t e d at a l l , I a c t e d i n my c a p a c i t y as Gaming F l o o r 

Manager f o r Creek C a s i n o Montgomery," and a l t h o u g h Teague 

s t a t e s i n s i m i l a r f a s h i o n t h a t " [ w ] i t h r e g a r d t o Mr. Rape, 

t o the e x t e n t I a c t e d at a l l , I a c t e d i n my c a p a c i t y as 

Gaming A t t e n d a n t f o r Creek C a s i n o Montgomery," th e s e 

statements are c l e a r l y not d i s p o s i t i v e of the i s s u e s i n 

t h i s case, and the a n a l y s i s t o determine whether and t o 

what e x t e n t t r i b a l immunity extends t o such i n d i v i d u a l s 

b e g i n s i n s t e a d w i t h two U n i t e d S t a t e s Supreme Court cases. 
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See Complaint, (C. 5-6); see also A f f i d a v i t of Lorenzo 

Teague, A f f i d a v i t of James Ingram (C. 78-81). 

In Puyallup Tribe, Inc. v. Washington Department of 

Game, 433 U.S. 165 (1977), the Court examined the q u e s t i o n 

of whether a s t a t e c o u r t may e x e r c i s e j u r i s d i c t i o n over a 

r e c o g n i z e d I n d i a n t r i b e and/or i t s members, and w i t h 

r e s p e c t t o the I n d i a n t r i b e ' s i n d i v i d u a l members, h e l d as 

f o l l o w s : 

[W]hether or not the T r i b e i t s e l f may be 
sued i n a s t a t e c o u r t w i t h o u t i t s consent 
or t h a t of Congress, a s u i t t o e n j o i n 
v i o l a t i o n s of s t a t e law by i n d i v i d u a l 
t r i b a l members i s p e r m i s s i b l e . The 
d o c t r i n e of s o v e r e i g n immunity which was 
a p p l i e d i n United States v. United States 
F i d e l i t y & Guaranty Co., 309 U.S. 506, 60 
S. Ct. 653, 84 L. Ed. 894 does not 
immunize the i n d i v i d u a l members of the 
t r i b e . 

Puyllup Tribe, Inc. v. Washington Dept. of 
Game, 433 U.S. at 171-172. 

The Supreme Court emphasized t h i s p o i n t once a g a i n i n the 

same o p i n i o n , s t a t i n g t h a t "[T]he s u c c e s s f u l a s s e r t i o n of 

t r i b a l s o v e r e i g n immunity i n t h i s case does not i m p a i r the 

a u t h o r i t y of the s t a t e c o u r t t o a d j u d i c a t e the r i g h t s of 

the i n d i v i d u a l [ t r i b a l members] over whom i t p r o p e r l y 

o b t a i n e d p e r s o n a l j u r i s d i c t i o n . " Id. at 173. 
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The f o l l o w i n g year, the Supreme Court d e c i d e d Santa 

Clara Pueblo v. Martinez, 436 U.S. 49 (1978), h o l d i n g as 

f o l l o w s w i t h r e g a r d t o the i n d i v i d u a l t r i b a l governor named 

i n the p l a i n t i f f ' s c o m p l a i n t : 

As an o f f i c e r of the Pueblo, p e t i t i o n e r 
L u c a r i o P a d i l l o i s not p r o t e c t e d by the 
t r i b e ' s immunity from s u i t . See Puyallup 
Tribe, Inc. v. Washington Dept. of Game, 
433 U.S. at 171-172, 97 S. Ct. at 2620¬
2621; cf. Ex parte Young, 209 U.S. 123, 28 
S. Ct. 441, 52 L. Ed. 714 (1908). 

Santa Clara Pueblo v. Martinez, 436 U.S. 
at 59, 98 S. Ct. at 1677. 

From the d e c l a r a t i o n s of t h e s e two cases, many lower 

c o u r t s have attempted t o determine whether and t o what 

e x t e n t t r i b a l o f f i c e r s and/or o f f i c i a l s are immune from 

l a w s u i t s i n s t a t e and f e d e r a l c o u r t s . In Native American 

D i s t r i b u t i n g v. Seneca-Cayuga Tobacco Company, 54 6 F. 3d 

1288 (10 t h C i r . 2008), the Tenth C i r c u i t Court of Appeals 

e x p l a i n e d the purpose and e x t e n t of immunity f o r t r i b a l 

o f f i c i a l s : 

I t i s c l e a r t h a t a p l a i n t i f f g e n e r a l l y may 
not a v o i d the o p e r a t i o n of t r i b a l immunity 
by s u i n g t r i b a l o f f i c i a l s ; 'the i n t e r e s t 
i n p r e s e r v i n g the i n h e r e n t r i g h t of s e l f -
government i n I n d i a n t r i b e s i s e q u a l l y 
s t r o n g when s u i t i s brought a g a i n s t 
i n d i v i d u a l o f f i c e r s of the t r i b a l 
o r g a n i z a t i o n as when brought a g a i n s t the 
t r i b e i t s e l f . ' Nero v. Cherokee Nation of 
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Oklahoma, 892 F. 2d 1457, 1462 (10 t h C i r . 
1989) ( c i t a t i o n and q u o t a t i o n marks 
o m i t t e d ) . A c c o r d i n g l y , a t r i b e ' s immunity 
g e n e r a l l y immunizes t r i b a l o f f i c i a l s from 
c l a i m s made a g a i n s t them i n t h e i r o f f i c i a l 
c a p a c i t i e s . Fletcher v. United States, 
116 F. 3d 1315, 1324 (10 t h C i r . 1997). The 
g e n e r a l bar a g a i n s t o f f i c i a l - c a p a c i t y 
c l a i m s , however, does not mean t h a t t r i b a l 
o f f i c i a l s are immunized from i n d i v i d u a l -
c a p a c i t y s u i t s a r i s i n g out of a c t i o n s they 
took i n t h e i r o f f i c i a l c a p a c i t i e s , as the 
d i s t r i c t c o u r t h e l d . cf. Russ v. Uppah, 
972 F. 2d 300, 303 (10 t h C i r . 1992) 
( ' [ S ] t a t e o f f i c i a l s may^be sued i n t h e i r 
i n d i v i d u a l c a p a c i t i e s f o r a c t i o n s 
performed i n the course of t h e i r o f f i c i a l 
d u t i e s and are p e r s o n a l l y l i a b l e f o r 
damages awarded.'). Rather, i t means t h a t 
t r i b a l o f f i c i a l s are immunized from s u i t s 
brought a g a i n s t them because of t h e i r 
o f f i c i a l c a p a c i t i e s - t h a t i s , because the 
powers they possess i n t h e s e c a p a c i t i e s 
enable them t o g r a n t the p l a i n t i f f s r e l i e f 
on b e h a l f of the t r i b e . 

Where a s u i t i s brought a g a i n s t the agent 
or o f f i c i a l of a s o v e r e i g n , t o determine 
whether s o v e r e i g n immunity bars the s u i t , 
we ask whether the s o v e r e i g n " i s the r e a l , 
s u b s t a n t i a l p a r t y i n i n t e r e s t . " Frazier 
v. Simmons, 254 F. 3d 1247, 1253 (10 t h C i r . 
2001) ( q u o t a t i o n marks and c i t a t i o n s 
o m i t t e d ) . "[T]he g e n e r a l r u l e i s t h a t 
r e l i e f sought n o m i n a l l y a g a i n s t an o f f i c e r 
i s i n f a c t a g a i n s t the s o v e r e i g n i f the 
decree would o p e r a t e a g a i n s t the l a t t e r . " 
Pennhurst State Sch. & Hosp. v. Halderman, 
465 U.S. 89, 101, 104 S. Ct. 900, 79 L. 
Ed. 2d 67 (1984) ( q u o t a t i o n marks and 
c i t a t i o n s o m i t t e d ) . Where, however, the 
p l a i n t i f f s ' s u i t seeks money from the 
o f f i c e r ' i n h i s i n d i v i d u a l c a p a c i t y f o r 
u n c o n s t i t u t i o n a l or w r o n g f u l conduct 
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f a i r l y a t t r i b u t a b l e t o the o f f i c e r 
h i m s e l f , ' s o v e r e i g n immunity does not bar 
the s u i t 'so l o n g as the r e l i e f i s sought 
not from the [ s o v e r e i g n ' s ] t r e a s u r y but 
from the o f f i c e r p e r s o n a l l y . ' Alden v. 
Mlaine, 527 U.S. 706, 757, 119 S. Ct. 2240, 
144 L. Ed. 2d 636 (1999). 

Native American D i s t r i b u t i n g v. Seneca-
Cayuga Tobacco Company, 546 F. 3d 1288, 
1296, 1297 ( f o o t n o t e o m i t t e d ) . 

The E l e v e n t h C i r c u i t has acknowledged t h a t a t r i b a l 

o f f i c e r ' s d i s m i s s a l based on t r i b a l immunity would be 

premature, as t r i b a l immunity does not i m p a i r the a u t h o r i t y 

of a s t a t e c o u r t t o a d j u d i c a t e the r i g h t s of i n d i v i d u a l 

d efendants over whom i t has p e r s o n a l j u r i s d i c t i o n . Tamiami 

Partners, Ltd. V. Miccosukee Tribe of Indians of F l o r i d a , 

63 F. 3d 1030, 1051 ( 1 1 t h C i r . 1995) ("Tamiami I I " ) , In 

Tamiami II, the E l e v e n t h C i r c u i t Court of Appeals a f f i r m e d 

a d i s t r i c t c o u r t ' s r u l i n g on a motion t o d i s m i s s t h a t 

i n d i v i d u a l t r i b a l o f f i c i a l s were not s h i e l d e d by t h e i r 

t r i b e ' s s o v e r e i g n immunity: 

Having determined t h a t we have 
j u r i s d i c t i o n t o hear the t r i b a l o f f i c e r s ' 
a p p e a l , we c o n s i d e r the d i s t r i c t c o u r t ' s 
r e f u s a l t o d i s m i s s them from t h i s s u i t . 
The d i s t r i c t c o u r t r e j e c t e d the t r i b a l 
o f f i c e r s ' c l a i m of immunity under the 
d o c t r i n e of Ex parte Young, 209 U.S. 123, 
28 S. Ct. 441, 52 L. Ed. 714 (1908). That 
d o c t r i n e , as the d i s t r i c t c o u r t p r o p e r l y 
c o n c l u d e d , a p p l i e s i n s u i t s brought 
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a g a i n s t t r i b a l a u t h o r i t i e s i n t h e i r 
o f f i c i a l c a p a c i t i e s . Santa Clara Pueblo, 
436 U.S. at 59, 98 S. Ct. at 1677; see 
also Puyallup Tribe, Inc. v. Department of 
Game, 433 U.S. 165, 173, 97 S. Ct. 2616, 
2621, 53 L. Ed. 2d 667 (1977) ('[T]he 
[ t r i b e ' s ] s u c c e s s f u l a s s e r t i o n of t r i b a l 
s o v e r e i g n immunity i n t h i s case does not 
i m p a i r the a u t h o r i t y of the s t a t e c o u r t t o 
a d j u d i c a t e the r i g h t s of the i n d i v i d u a l 
defendants over whom i t p r o p e r l y o b t a i n e d 
p e r s o n a l j u r i s d i c t i o n . ' ) ; Northern States 
Power Co. v. P r a i r i e Island Mdewakanton 
Sioux Indian Community, 991 F. 2d 458, 460 
(8 t h C i r . 1993) (' Ex Parte Young a p p l i e s t o 
the s o v e r e i g n immunity of I n d i a n t r i b e s , 
j u s t as i t does t o s t a t e s o v e r e i g n 
immunity.'); United States v. James, 980 
F. 2d 1314, 1319 ( 9 t h C i r . 1992) ( ' T r i b a l 
immunity does not extend t o i n d i v i d u a l 
members of the t r i b e . ' ) , cert, denied, 510 
U.S. 838, 114 S. Ct. 119, 126 L. Ed. 2d 84 
(1993). A c c o r d i n g l y , we a f f i r m the 
d i s t r i c t c o u r t ' s r u l i n g t h a t the 
i n d i v i d u a l defendants are not s h i e l d e d by 
the T r i b e ' s s o v e r e i g n immunity. 

Tamiami Partners Ltd. v. Miccosukee Tribe 
of Indians of F l o r i d a , 63 F. 3d 1030, 1050¬
1051 ( 1 1 t h C i r . 1995). 

There are two t h e o r i e s upon which Mr. Rape r e l i e s i n 

support of h i s p o s i t i o n t h a t h i s c l a i m s a g a i n s t the Ingram 

and Teague s h o u l d not be d i s m i s s e d on t r i b a l immunity 

grounds, the f i r s t of which i s t h a t Ingram and Teague a c t e d 

beyond the scope of t h e i r a u t h o r i t y i n t h i s case and the 

second of which i s ex p r e s s e d h e r e i n , supra, i n Native 
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American D i s t r i b u t i n g v. Seneca-Cayuga Tobacco Company, 546 

F. 3d 1288 (10 t h C i r . 2008). 

The D e f e n d a n t s / A p p e l l e e s argue t h a t " [ t ] h e ' i n d i v i d u a l ' 

d e s i g n a t i o n , however, changes n o t h i n g about the outcome -

Ingram and Teague are immune," a p o s i t i o n t h a t c l e a r l y 

c o n f l i c t s w i t h both the U.S. Supreme Court and the 1 1 t h 

C i r c u i t Court of Appeals on t h i s p r e c i s e i s s u e . See 

Defendants' Motion to Dismiss, (C. 73), f n . 2; see also 

Puyallup Tribe, Inc. v. Washington Department of Game, 433 

U.S. 165, 171-172 (1977); see also Tamiami II, 63 F. 3d 

1030, 1051 ( 1 1 t h C i r . 1995). A c c o r d i n g t o those c o u r t s , 

c l a i m s f o r monetary damages a g a i n s t t r i b a l o f f i c i a l s i n 

t h e i r i n d i v i d u a l c a p a c i t i e s f o r w r o n g f u l conduct f a i r l y 

a t t r i b u t a b l e t o the i n d i v i d u a l s themselves are not b a r r e d 

by t r i b a l immunity, so l o n g as i t i s c l e a r t h a t the 

P l a i n t i f f seeks monetary damages from the i n d i v i d u a l s 

p e r s o n a l l y . T h i s t h e o r y a p p l i e s t o each of Mr. Rape's t o r t 

c l a i m s a g a i n s t Ingram and Teague, and the Defendants' 

M o t i o n t o D i s m i s s as t o the i n d i v i d u a l Defendants, Ingram 

and Teague, i s due t o be d e n i e d . 
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CONCLUSION 

" I t i s repugnant t o the American t h e o r y of s o v e r e i g n t y 

t h a t an i n s t r u m e n t a l i t y of the s o v e r e i g n s h a l l have a l l the 

r i g h t s of a t r a d i n g c o r p o r a t i o n , and the a b i l i t y t o sue, 

and yet be i t s e l f immune from s u i t , and be a b l e t o c o n t r a c t 

w i t h o t h e r s ^ c o n f i d e n t t h a t no r e d r e s s may be had a g a i n s t i t 

as a m a t t e r of r i g h t . " Namekagon Development Co., Inc. v. 

Bois Forte Reservation Housing Authority, 395 F. Supp. 23, 

29 (D. Minn. 1974) ( q u o t i n g Federal Sugar Refining Co. v. 

United States Sugar Equalization Board, 268 F. 575, 587 

(S.D.N.Y. 1920). In Alabama, as i n most o t h e r s t a t e s , 

t h e r e i s an " i n f o r m a t i o n a l i m b a l a n c e " between I n d i a n s and 

n o n - I n d i a n s , c r e a t e d "when a n o n - I n d i a n p a r t y does not know 

t h a t the t r i b a l b u s i n e s s w i t h which i t i s d e a l i n g i s 

p r o t e c t e d by s o v e r e i g n immunity. The t r i b a l b u s i n e s s i s 

g i v e n an u n f a i r c o n c e a l e d advantage over i t s l e n d e r s , 

i n s u r e r s , customers, and p o t e n t i a l b u s i n e s s p a r t n e r s . I t 

can b r e a c h i t s c o n t r a c t at w i l l , and sometimes reap a l a r g e 

w i n d f a l l from the h a p l e s s v i c t i m . " Brian C. Lake, The 

Unlimited Sovereign Immunity of Indian Tribal Businesses 

Operating Outside the Reservation: An Idea Whose Time Has 

Gone, 1 Columbia B u s i n e s s Law Review 87, 99-104 (1996). 
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As a ma t t e r of p u b l i c p o l i c y , the c l a i m e d t r i b a l 

immunity of the Poarch Band i s i n d e f e n s i b l e i n Alabama i n 

the 2 1 s t Century. As a m a t t e r of law, t h i s Court i s 

e n t i t l e d t o f i n d , based on ample p r e c e d e n t , t h a t t h i s 

l a w s u i t does not a f f e c t the Poarch Band's r i g h t s t o s e l f -

governance, merely t h e i r d e s i r e t o t r e a t t h e i r b u s i n e s s 

p a t r o n s w i t h i m p u n i t y , i f Mr. Rape's a l l e g a t i o n s are t r u e , 

a d e s i r e from which they s h o u l d not be immune from l a w s u i t . 

The Court i s a l s o e n t i t l e d , based on e q u a l l y ample 

p r e c e d e n t , t o f i n d t h a t the Poarch Band was not p r o p e r l y 

r e c o g n i z e d as an I n d i a n t r i b e by the Department of the 

I n t e r i o r , and i s thus not e n t i t l e d t o the t r i b a l immunity 

i t c l a i m s . A l t e r n a t i v e l y , the Court may f i n d t h a t the l a n d 

on which t h i s i n c i d e n t o c c u r r e d was not p r o p e r l y t a k e n i n t o 

t r u s t f o r the Poarch Band because th e y do not meet the 

d e f i n i t i o n s of " I n d i a n " and " t r i b e " i n the I n d i a n 

R e o r g a n i z a t i o n A c t of 1934. R e g a r d l e s s of how i t f i n d s 

t h a t the Poarch Band i s not immune from l a w s u i t , t h i s 

C o u r t ' s j u r i s d i c t i o n extends t o the l a n d where t h i s 

i n c i d e n t o c c u r r e d . The t r i a l c o u r t ' s d i s m i s s a l of t h i s 

l a w s u i t i s due t o be r e v e r s e d . 

Dated t h i s the 2 3 r d day of January, 2013. 
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