U.S. Department of Justice

Office of Information Policy
Suite 11050

1425 New York Avenue, NW
Washington, DC 20530-0001

Telephone: (202) 514-3642

September 5, 2014

Mr. Jason Leopold
Re:  AG/12-01312 (F)
DAG/12-01313 (F)
OLA/12-01314 (F)

Dear Mr. Leopold:

This is a final response to your Freedom of Information Act (FOIA) request dated and
received in this Office on August 13, 2012, in which you requested (1) specific records the
Department of Justice provided to members of Congress or any member of the Obama
administration concerning the use of unmanned aerial vehicles, commonly referred to as
"drones," for purposes of lethal force against terrorist targets in other countries, and (2)
correspondence from members of Congress to the Department concerning the legal rationale
regarding the use of drones against terrorist targets from January 2010 to the present. This
response is made on behalf of the Offices of the Attorney General, Deputy Attorney General
and Legislative Affairs.

By letter dated August 22, 2014, we provided you with our third interim release, and
informed you that we were continuing to process one remaining document which required
consultation with other Offices. Our review of this document is now complete, and I have
determined that this document can be released with excisions made pursuant to Exemptions 1
and 3 of the FOIA, 5 U.S.C. § 552(b)(1), (b)(3). In this instance, Exemption 1 pertains to
information that is properly classified in the interest of national security pursuant to Section
1.4(c) of Executive Order 13526. Exemption 3 pertains to information exempted from release
by statute, in this instance the National Security Act, 50 U.S.C. § 403-1(i)(1), and the CIA Act,
50 U.S.C. § 403g. None of this information is appropriate for discretionary disclosure. Lastly,
please be advised that this final production is a different document than the unclassified draft
Department of Justice white paper produced on February 8, 2013.

For your information, Congress excluded three discrete categories of law enforcement
and national security records from the requirements of the FOIA. See 5 U.S.C. § 552(c) (2006
& Supp. IV 2013). This response is limited to those records that are subject to the
requirements of the FOIA. This is a standard notification that is given to all our requesters and
should not be taken as an indication that excluded records do, or do not, exist.
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Although I am aware that your request is the subject of ongoing litigation and that
administrative appeals are not ordinarily acted on in such situations, I am required by statute

and regulation to inform you of your right to file an administrative appeal.

Sincerely,

Douglas R. Hibbard
Senior Advisor, IR Staff

Enclosure
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(b))
(b))
DEPARTMENT QOF JUSTICE WHITE PAPER
May 25,2011
Legality of o Lethal Operntion by the . .
Central Tntellitence Apeney Aeainst o U.S, Citiven, (XD

This white paper sets forth the legal busis upon which the Central Intelligence Agency
(“CIA™) could use Jethal force in Yemen against a United States citizen who senior oﬂxcmlg
twsonab ly determined was a senior leader of al-Qaida-or an associated foree of al-Quida. -
L COF urthermorc
18U.S.C § 11 F19(b), which criminalizes the mitrder abroad of 2 Uniled Stiies nafional by 3)
another U.S, national, does not proliibit such use of fethal force. The text and legisiative history
of the relevant statutes, precedents of the Office of Legal Counsel (“OLL), and ordinary
principles of statutory construction support the conclusion that section 1119 jmposes no bar to
operations against o senior leador of al-Qaida or an associated force who nevertheless is a U 5.
citizen, Section 1119(b) burs only “unlawful™killings {cross-referencing 18 U.S.0 §§ 111
FHLZ, 1113), and, in light of the circumstances outlined below, the killing would nm be
“imy uwful” becunse it would foll within the traditional justification: for conduet andertaken
pursuant to “public authority.” Here, the authority to usc lathal force in national self-defense, as
recognized by congressional enactments, would make this kind of operation law{lil, and ségtion
1119 would not be violated. I B I"(b)(1)
, (B)(3)
Nor would such.an operation violate cither 18 US.C. § 956(ay—which makes it a.ciime
to couspire within the jurisdiction of the United States “to nommit at any place owside the
United States an act that would constitute the offense of murder, kidnapping, or maiming if
comgnitted in the special maritime and tervitorial jurisdiction of the United States” if any
conspirator acts within the United States to effect any object of the conspiracy-—or the War
Crimes Act, 18 U.8:.C. § 2441, Finally, an operation, under the circumstances outlined below,
would not wansgress any-possible constitutional limitations——a-conclusion that is also relevant to
the judgment thata CEA operation would be performed pursu'mt to public anthority aud thus
wotld not violawe either seation 1119¢b) or scetion 956(‘1) o h; (b))

' This white paper addresses exclusively the use of force abroad, in the circumstances deseribed herein. it
~-doesnol nddress logal igsues that the uge-of fc)rce in different pircumstances or i any nation other thay Vemen

might pn,%m
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(b)(1)
L (b)(3)
A
H(b)(1)
| (0)3)
S e e e e e | Turthermore, |
according to the CIA, althouph there may be no oceasion for surrenderin Hght-of the means by
which such an operation would be carried out, the CIA would prefer to cupture this 1arget, and if
wpotential lurget offers to-surrender, such surrender would be accepied, if feasible. This would
include ary targets i Yemen, although the CIA assesses that a eapture in Yemen would not be
feasible at this time. See infra at 20-21, The CIA has further represented that this sort of ‘
_ Operation would not be undertaken In a perfidious or treacherous manncr.{ (o)1)
HRROWS 2 hin - i
(0)(3)
[b)(1)
(b)(3)
o JR— [E— P [Pe—— J— p— !
Finally, uny .S, citizen targeted in such an operation would be an individual with ai
operationa’ and senior Yeudership role in alQaida or one ol ils associated forees, Moreover, the
individual would be one who had yreviously participated in operational plunning for aucm‘p&cd
attacks on the United States and who has expressed interest in conducting additional terrorist
attacks fw the United States, | P
e m———r s —— (b)(1 )
B (b)3)
- —_— — - . - . |
{0)(1)
(6)(3)
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Subseetion 1119(b) of title 18 provides that “[a] purson whe, being a national of the
United States, kills or atempts (o kill a national of the United States while such national is
autside the Unied Siares but withio the j‘xr'iviicmm ofeumihcr country shall be punished s
provisled under sectons 111, 1112, and 11130 18 ULS.CO8 1HOM) Hght-of the sawre of
the operation des ‘”‘*“d above, and the fuct that ity luru:t woulc he o “natlonal of the United
States” whe s owside the United States, it imight be suggested that scation. 11190 would
prohibit such anooperation, Secton 1119, howcvcr bars enly nolawful killings, and the United
States” use of fethat fovee in national self-defensets not arounlawlil killing, Seetion F19 Is bost
consirued o meorperate tie public authority jusidfication, which can render lethal action carried
aut by a governmontal official lawful in seme circumstances, and this public authority
Justification would apply 1o such a CLA operation.. 531

{L)(3)

B

A

’\E hough section | LT9(bY refers ouly to the “punishments]” provided under scctions

PEE, 1HEZ, amd V113, courts have constroed sestion H 19003 w iz'lwz*g"zoraw the substantve
civ*zw‘n £ x)f these cress-referenced provisions of title 18, See, e.g., Unidted Stares v, Wharton,
320 F.3d 526, 533 (5t Clp, 2003Y; United Stares v, White, $1F. Supyp. 2d 1008, 1013-14(F f
Ca, W”"’ S Seetion 111 oftitde }“ sets forthy eriminal penalties for mu; r’fw’ and ;wvx.dc, fett
ey Jurder is the unlawiul ki ilmg_, of a aman being wi fh malice alorcthought™ d § [111(a)
Seetion 1112 sinitarly provides eriming s nedions for “manstaughier,” and states tnm
“tmJanslaughter is the unlowful killing of @ human being withoit malice.” Jd § 1112, Section

¢ See m’w el C § V1Y) providing that “national of the Uniled Siates” hag the mssaniog stated i
section JOHEN of the hmmg'mtum ind Mationaliiy A, 8 ULS.CL§ LM@Y ()
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rides eriminad pens Hies for “atumpts o commit murder or manstanghier.” /d 6§ 1113,
Ivis therefore clear that section 1119(b) bars only “unlawlid killings " (L)

This lination on seetion 1HO() s seope is significant, as The Je pisiative m:;%my w the
underlying offvises that the sestion mecorparates makes elear, The provisions seetion | F190b)
incorporates derive From seetions 273 and 74 of the Act oi’Mam 14, 1909, ¢l 321, 35 Stat
H)éﬂp 143, The 1909 Act codificd and amendad-the penat faws of the Unhed Stales, Seetion

275 ol the ensctment defl c 3 murder as “the unlaswful ki Hing of a hutman being with malice
'\(nrﬂtimup " and nf:@imn 174 defined rmmsiwyh cras e unlawfiul killing of a haman being
swithisut malicy 38 Stal, THYY In 1948, Congress codified the fudor: %mmdc"zxm!
enslauphler provisions a‘l sections 31 Land 1112 of e 18 and rewained the definitions of
Cund ernalaughier in nearly Wentical fonm, see Actof fune 25, 1948, ch. 6435, 62 Stat
; ‘.«m, wlading the relerences to “unlawdul ) killing” fhatrormadly o the slatates today Qe

Wes | Euze track simttar Tormulatons in some stale vurder statutes,” (ty

Bection L9 el sslm exprossly inposes nmmw procedural-fimitations on proscoion  Rubscetion

PLEQ () requires thiv any prosecation be authorized in writing by the Attornoy General, the Deputy Anorey
General, or-an Assistant Atiersey General, and neeeludes e approval of such a action “if prosecution hus been
previously underdken by o foreign county Tor the sane conduet.” In addition, stibsection 11 POLEX Y provides th

oo proseowiion shall be spproved undar s seotion unless the Adtorney Geperal, fn consultation with the
Seeretary of State, determines that the condict ok phuwe i country in-vibich the PELson is o longey presunt, and
the conntry- Jacks e ability o Bwdidhy gecure the person’s petum®-~ ditermination thal s not subject lo judivial
rovrew, i (L)

" A TO0E jomi congressional commitiee reparyan e At expladned that o luder existing law fic., prior to

e LU0 Ay, there [had been ! no stitatory definition of the eriies of murder or mubslanghier” Repor; by the

Spewial fotnt Comum, an H)c Revision of the Laws, Revision and Codiffeation-of the Luws, fie, MR, Rep, No. 2
Glith Cong, It Sess ot 120w 6, 19081 (Lo Comminge Report™) The 1878 edition of the Revised Siatutes,
oveever, did comain o defingion for manstaughirer thut not murdu). “Bvery personwho, within any of dw places o
upon any of the watery [within the exclusive-jurisdiction of the United States] untme fully and willfully, but without
sadice, strikies, strbs, wounds, or shooty s, atlwrwise Wjures another, of which striking, sabbing, waunding,
shooting, or othwr gwy sueh other preson dies, sither on land or seu, within or withowt the United Smies, s puilty
of the erimd of manslaghter” Revised Statates § S341 (1¥78 odJ Gpored n United States v. dlexandir, 471 124
923, 9aa 8w (B Clr 1972 With respect o aurdr, Uie TYOB repart notud thiat the legislation “enfarges the
commati-law defindtion, and 15 shniar i worms to the gutues delining nturder ing farge wmgority of the Sates ™
Joint Connwintee Rwors at 24, see ehyvo Revision-of the Penal Laws: Hearings on &, 2982 Before the Sunoie as o
Whote, o0ty Cung., I3 Sess. 1184, 1155 (1908) (stnement o Senator Heybum) (same). With respuetto
wansleoughier, the repost statod th 't “Paw Jhat is said willy rc"pect to- Lhe mprder provision] s e oy withis sua.lic):‘z,

mangineghier belog dufined and dassifiod in Tanguage stivilar 1o thal o be found {n the staiutes of o laege majoriy
of the h( ates ™ Jowt Committes Report at 24, (L)

T See g, Ol Pennl Code § 187¢a) { WasL 2009) C"Murder s the unfowful killing of%a bwrnon being, or &
frtus, with matice aftretouphty Fla, Slal. § I82.04( 1)) (West 2009) (iz»cmding"‘gn faw ol kil g of & human
bcing as-an elemant ol moorder); fdatio Code A § 18001 (West ‘2009) C“M'&fraicf i the wth el hzll{;’gf)

i being™); New, Rev. St Ann. § 2600000 Weet 2008) Gincluding watoswlul killiog ofa hun:mn bc}tﬂg, han
clﬂ ment of murder); R 1 (um Lawg-§ 1123 R {West 2008) (" The untaw il illing m“x_\ i'xum.au hieing wity mthlt;»c )
aforcthoupht i muorder ™), Tong, L.-ndt. Anr, § 313201 (West 20090 “(_3rumna}’%'z.am;c:‘dc is 1:‘\0 gnlawful killing of
another person’™). Ruch stptutes, in furn; reflaet the view olten expressed in the commion fuw of x})urdm lhzz} i
erime toquires on “uslowlul” killing. See e.g., Bdward Coke, The Third Parc of the institutes of Laws ‘?/ Evighand 47
{Londoy, W. Clarke & Sous 1809 (“Muwder Is when o man ol sound memury, aad ofithe ape of discretion,
unlawh r%ivi Weth withiteay county of the readm sy reasonable treature br rerser nuira-under theXing s peace,
with mative fore-thesght, elther expressed by the party, or implied byl so a8 the party wounded, orhum de die
ef the wound, or hart, &, within w year wind  doyafler the saine.; 4 Willism Dlackstone, Comprenscizg on the
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‘ (L)(3)

A8 this legislative-history indienes, puidance as to the mewning of what constinutes an
“untawlul kitling®™ (o scetions 11U and 113 2 maund thus for purpeses of seetion T FH - bie
found wr the hivtorieal understandings of murder end manslaughter, That history shows that
states ,mw lang recoginized fustificutions arnd excuses (o statutes erinminahizing “unlawful”
a.l!hn;;\,.” U state vourt, for example, i cm wiruing that stale’s murder siatinte expluined that

Uthe word “unlawlul’ is atermy of art” that * wnnmc & homicide with the absence of factors af
exause or justificadon,” People v. Fryve, 10 Cal. Rpu. 24217, 221 (Cal, App, 1992, Thatcourt
further explained that the Tactorsof ¢ excuse ()*JU‘ tification in question include those that have
traditionally been recognized. il at 321 n.2. Other authoritics suppart the same conclusion. See,
cz‘g.,.e’vi:u’m,xq;w, Woithur, 421 U8, 684, 685( 975 requirement of “unlawlul” killing in Mame
murdor statute meant that-killing was “neither justif mhlu nor excusable™); ¢f alvo Rollin M.
Perking & Ronald M, Boyee, {"'rimina? L 36 (34 od. TOR2) lnnecont homieide is of twy
kinds {{ yjustiBuble and (2% exvcusabie ™). Accord m&,iv. secton Y docs not proseribe killings
voversd by a justification raditen ;d!y rc.c.,ugmz,a,(i, such us tnder the commaon %uw or stale and
federal murdcz sistules, See White, 51 Supp. 2d at 1013 (“Congress did not inend [secsion
FHE9T o orineiy sle ar excusable killings.™. (4D

.

Belore une such recognized justification-—the justification of “public authoriny~—san be

analyzed it the context of o potental Cla «);’sei'z':tic)m I8 necessary to explain why seetion
FLED) moorporates th particular justiitication, Sty

(b)(3)
The public authority justification, genebly unc‘”w’ocd, is well-aegepied, and itis lear it
pay b wvailuble oven i eases whicre m narticuar erimival SLte ad issue does not exprogsly
refer 1o g pubdic au hghH_\'j.dfs(l.f.lcdll(‘)l; Proseoutions where sugl a “public authority™

Lenes of England 195 (Qx"';?‘"‘ 1769 (san); see also A Digest of Qpinions of the Jwdge ddvocates Gengral uf the
Ay YOI 00 (1R 2) ("Mueder, at common tow, {5 te un’awfulkxlimg, by # person of sound ety dud

h.sc reiinn, of any reusonnble crepturedn buing and under the peasce of the State, which malice-aforcthoughs cither

eapraat or implied V) fiternn! quotpSon uiarks oreftted), ()

‘The same is woe with respect to oliier stanutes, including Tederal fows, thatmodify s protiibited ot ather
than murder or masslaoehier with the teein “anlowfUlly " Sk, e g, Terrdan v Giamzules, 9P, 250, 252 (N
Torr, 1907) {eoustroing the ferm “andawfil” In statule criminalizing assaite with a déadly: weApon uf “feariy
eguivalint” “wuhow exeuse o fustifiomion™), Fortadaiple, 18 ULBCIE 23390 makes ranfawlul, infer alia, w
“untaw fully and willfully providef] or coliectt) Tuads” witly the intentinn tut they be used (or-khowletie they ire-w
D wsed ¥ to carry Gut an wer that s-a offease- within coruio specificd-brentivs, arta enjguge is copin aiher terraris
st The lepistaive isiory of seotion 23790 makes Slearthat “[iheterm und awl‘uﬂv is intended o cmbody
comman ke defonze™ HR Rg,;) Ko, 107-307, a1 12 (“’()Ol) Sioularly, the Uniform Code of Military Justice
adees o wntaweful for snomibers of the smed {orees to, \sqzlxmn;mmh ation-or exeuse, vnlawluily ki) o human
being™ undu certain specified clreumstances. 10 US.C.§ 918, Notwithstanding that the statute alnad; expressly
requires fack of jusufication or exeuse, it is the iongswldmg view of the urined Torees that Tk lithing w human being
15 wkewful” m. ; npones of this provision “when done without Justification orexcase.” Manva! for Coung-Martial
tinited States (E0RY edy. ot {V-B3, art, 18, comment (¢X( 1) (sraphnsisaddedy. (U

! Whre w {ederal eriminal statate incorporates the public auzhoriiyj\mif"wmicm and the govemment
condugt at issue fs within e scope of that justification; there is no need 1o examine whether the criminal probibition

hats been repenled, inpliedly or otherwise, by some oilier statite that niight pelentially authorize the goverumentl

TopsEChET; IS 7
(b))
(1)(3)
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sstification v iveked dre undorstandably rare, see Amcuwn Law Inshite, Model Penal Godue
atd Commentaries § 3.03 Copunenmt 1, al 24 Q985 of Fise Fraud investigation, § Op. O.0L.G.
284,285 286 ¢ [ 284y, und thus there i litde case Jawom wmch courts have analyzed the

Sl
scope of the jus!i!‘icuiif:m with vespect 1o (he conduct of govermment officials, ' Nonetheless,
disvugsions in the leading trestises and in (he Model Penal Code demonstrate its legitimacy, See
I Wayne R, LaFave, Subsrantive Crrmmal Law § 10.200), at 135 (2d od. 2003} Perking &
Boyee, Crimmal Leoe at 1092 (“Deads wihiiel othsrwise would be eeiminal, such as wiing or
destroying property, taking hold of o person by foree and against his will, placing him in
confinement, or even taking his life, are ot crimes if dope with proper public authoriiy,™); see
afzo Model Penal Code § 3030y, (dy. (0), at22-23 (propasing codification of justificution
where <;mf.iuc' is “ru)ui.rc:(f orauthorized by, inter alia, “he faw defining the duties or fmetions

of apublic officer .. % “the law vnverniﬂg the wined services or the Tawful condust of war™; or
Suny othe viston of taw imposing a public duty™); Nettonal Comm™n antelonn of Feders!

Crintinad Linva, A Proposed New Federst Criminaf Code § 60201) U*Conduct engaped i by &

public servant in the course of his official duties s justificd when it s required or authorized by
faw. ") And OLC hag invoked analogous rutionales when 1Chas analyzed whether Congress

infended o particular eriminal xtamlu to prohtbit specific conduct that otherwise futls witlin a
govenument apemcy’ s o horities,' (U)

The public aulimrity justilieation does not excuse all conduet of public officials from all
criminat prohbidons. The legislature may ¢ iuswn somve Sriminal pz:&‘nbl tons to place bounds on
the kinds of govermoental conduet that can be awthorized by the Executive, Or the lepistature
iy epaet a crbminal prefibition in ovder wdelimit the scope of the eonduet that the legistarure

condhees, including by the suthorizing stade Gt right supply the prodicots o e asgertion of the pablic zothority
Justtivation it Rothor, $nsuch gason, the evindnad prohibition stogrlycdoes notappdy w the pagticalar
governmenial eonthuct ntigsue inthe first instnee brcanse Congrass intended that probibivion (o ba qualifiad by the
public awthority Jusification that i icorpaines: Gonversaly, whert another suute expresshy authories the
JOFRNIENL I LIRE in the specific conduct in gueston, ey tere wonld benoneed 1o nvoke the more peneral
public awhoriy jusnfication dogirios, beecatse iy sush avase the tegistature itsel hus, in ¢ fTucl, carved outa specific

seeption permting tie exeentive to ¢o whas-Uie-Jegislawee hus othgradse geaeatly forbidden. Such s
clreumstanee i net addressed in this whi(c paper. {(U)

¥ Phe question of s *pablic authamy”Jusuhwuon is muchamore frequently Hidgated By cases where a

4 with s crime inteepoeses the defenss that be relied vpon outherity-that » publiv officiat aHegedly
i apon i W engags i e chullenged canduct, Swve generally United Siates Attorneys’ Manual ut. 9,
Criminal Resource Muoual § 2055 (describing and diseussing three different suchrdefenses of “goversnental
authority™): Mationa! Comm'n on Reform of Federal Criminal Lmws, A Propy md New Federal Criminaf Code

5 60202y Mode! Penal Code § 3,05(3)Q0); see also United Staes v, Fulcher, 280 F.3d 244, 253 fath Cie, 2001),;
Plutied Stares v, Royervhad, 193 B0 120, 123836 ¢HHR Cle, 1980) Whated § ram v Daggran, T3 P24 59, 83-84
(dd Cie, H98A); Fed, R, Crint P23 (roquiring defendunt 1o nofify governement i e intends o daye oke such o publie
authority € cfw%) Suich cases are not addresaad i tils wiilte paper, and the discussion of the “public suthorig”
Justification s Jimited to the question of whether a partientar criminal T applies to specific conduct undentaken by
aoversasent agencies parseant to thelr authorities, (U]

Y S, g, Visa Fraud Invesiipasion, $ 0p, Q.L.C. at 28788 (concluding tha civil sturute prahibiting
issyance of visa to an atieh known te be neligible did not pmhsbu Siwge Department front fssung such » v:sx whcm
eqsary” 1o favhitate nportant Imindgration :.m(i Maturalization Servite cmdwmvu aprration carried owt in
reasisable” fashaond

e
ek
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e

has otherwize sutherized the Bxecutive o underake purstiant o snother stuigde, PRt the
reeogion that a federal eriminal statuie may incorporate the public suthority justification
redlieets the faet il it would not minke gense o allribue 1o C‘,uugux i the tentwith respect o
sich of it erbminal statutes 1o prohibic oll covered astivities vaderaion by public officids in the
fepmate exercise of thelr mh rwrise wful authorites, even i Congress has clearky tnfended
make those same actions a erime when conumitted by persons who are not seling pursuant (o
suetr public cuthority, I some insfances, therelor, the Berer viow of o erbn i prohibvition may
wiesh 17' that Cangress meant w distinguish those porsons who are acting pursuant te pubtic
suthorily, af feast in some circumstances, from those who age 7oL, even i hc \;mmu, iw werms
does not make that distinetion expross. Cf Nurdone v, United Staies, 302U 8. 376, 384 (1937
ifuderal eriminal stawtes should be construed to exclude authorived L:('J)‘IL‘.U.\,E ni pxmh(. ofileers
where such a reading “would work obvious absurdity as, for example, the application ol a speeid
law (o u policeman pursuing a eriminal or the driver of @ fire engine responding w an akem™, '

Y
RN

Haore, b thecsse of a federal murder stute, there bs ne general bar woapplyving the public
authorty justdication 1o eriminal prohibition. Foresample, with respect o prohilations on the
urthew il use o deadly foree; ‘tho:..Mndci Pewal Code recommiensdiod that legislatures should make

the public authority (or “public duy™) justification available, thovgh only where the use.of such
foree 1 novered by o more particular justification {such % defense of others ar the use of deadly
lorea by Taw endoreement), wiiere the use of such foree "Iy stherwise expresshy authorized by
fow” ar where sueh fm‘w ‘oeours n-thie Tewll conducet of war” Mudut Penal Code
§ 3O3250), ot 272; see alse id Commrent 3, 2026, Some states procecded (o udnm the Moded
i’f nat Code roronraendation ™ Other states, alth ough ot adopring that prucise wifation,
huve enagied specilie siatines dealing with the question of when public officials are jusaliced in
using denddy foree, which often preseribe thes an offiecr asting s the per rlormanee of his offtelal
du\\w must reasonably have belioved tat such foree swas “necisary. 15 Cther states have niore
Proadiy provided tua te public aul!um Ly r:h,rc §e is av "nhblc where the governmentofficer
eagagis bra Urensonable oxercise” of Ms o ficial funetions. : _§'.’m:ry is, hupvever, no fuderal

 Sen, e, Nardone v, Uniited Statas, 592 1.8, 379, 384 (13 T {govenmnnt whelapping was prog sertbed
by federad siniuie). (U)

5 pach potentially applicable statnte nust be earsfilly and separately exumined todiscem Congress’s
ftent ot thes regpeate-such as whether it mposes ¢ less qualified Husiiation than gection ) 119 mposs, .‘»’«:*ciw )
enerally, ¢ g, Unugd Stater dxsistanee o Cowtrios thatShoot Davanr Coodd Airerafi Invelved foe )ruy ;'mj/u:é;:'{zg\,
VE Cip, OLLCL 18 (19940, dpplivatton of Neamralite Act i CQfficial (Gosernnien Avtivitios, § Op. OULXL 58 (1984),
{3

Y
&

M Sew, eg, Neb. Rov. Stat § 28 1408(00) Pa. C.S.A, § S04, Tex. Penai Codeti. 2, § 2216 (1)
B See, v, Artr Rev, $tat § 13-410.0; Maine Rev $tat, Ama. it 1%, § joR2. (A

Qe B Al St § 13A-3-22: N.Y. Peand Luw §:35.05(1% LaFave, Subatentive Criminal Lenw
FL2EY, at 135 o E sen alve Robinson, Craminal Law Ugfenses § 14908), ot 243 (proposing et the defense
A.hmvu b available mw i the attor engages il authorized canduetwhie aixd 1 the extent rm@_-emr;\"m protect
or further the nterest pmmwd ar trthered by the prant of authority” and where'it s 1 jable iy refution to the
graviry of the harms o evils threstenzd and the importance of the fterests Yo be furthered by such éxercise of
autivorioy™y; Ad §1490e), at 2 18-20. (1)
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stasite that s analogous, and neither section 1119 nor any of the incorporated title 19 Pravisions
sutling Torth the substunive clements of the seation | T19(b) o ffonse, provide any cunresy
piidince wi 1o the existence or scops of this justification, (L)

Against this background, the wuchstone Tor the analysis of whether seoton 1119

BCLIPOLIeS nut only )uxuﬁam:(ms ponerally, but also the public authority justification in
particuiay, is.the legislative intent underlying this sriminal statute. Here, the statwe should be
“read e exelude from its prohibitory scope killings thatarc umornpwwd by traditional
justifications, which include the public authority justification. There are no indications that
Conpress had o contrary infention. Nothing i the text or logislative history of seetions 1111
I3 ol sitde 18 sugy that Congress intended w exclude the established public avthority
Justification from these that Congress otherwise must be understood o have in ;xmci through
te use of the modifier “uwnlawial” inthose stutes (which, as explained above, estabish e
substantive scope of seetion 111906)).'7 Nor iy there anvthing in the text ur tegislative history of
section T dself W suggest that Congress intended 1o abrogate oy otherwise afleer the
availubility under that stabute of this traditiopal justi fication for killi ngs, On e contrary, the
velevant fogishutive malerials indicate that in enacting section 1119 \"Hw'f‘f““% wak wgrely closing
a pap in g feld dealing with endrely differont kinds of conduer than e at issue here. {thH

The ori.g,m of section 1119 wag a bill entitled the “Murder of Usited States Nationals
51 which Senstor Thurmond intreduced during the 102d Congress i response to the
murdis of an American in South Kowa whe had been waching at o private school there. See 137
g Ree S6TETT (990 Gstntement of Son. Thurmoend)s Shortly after the muder, anotber
Amw can feacaer ot the sehoel aceased o former colleague (who was wlyo a LS. cltiven) of
having commutted the murder, and also confessed w helping the fovmer collengue cover up the
e, The teacher who confessed was convicted ra Sowth Koreay coun of dc*s(nwinp evidence
and widing the eyeupe of a eriminal suspect, but. (e fndbvichua] xhc, aveused of muorder lud
returned o the Unied States before the confosston. Jd st 8675 The Unfied States did not have
anextraditon traaty with South Korea that would have faciliated prosecutionof the atleged
mvrdersr and theretore, under then-existing law, “the Federal (:()W‘? nient hald} ne jusisdicion
o ;uoacauic a persum residing hy the United $tates who hafd] murdered an American abroad
wept in thnited cirunistanges, such ay o terrast murder or the murder of o Federal officia.”

/d (th

)
H
4

7y

Actof 19

Vo clase the “loophole under Federal law which permils persons who murder Americans
in pertain o wnn countries to go punished, ™ id, the Thumond bill would have added a new
seetion te tithe 18 providing that “[wiboever kills or attempts to kil a national of the Unhted
States while sech national is outside the United States butwithin the jurisdiction of anather
coumrey shull be punished ay provided undvr spetions PHIT, 312, and P13 of this tdde.” 5. 861,
Hi2d Ceonp | ‘)‘)i) {tncorpo mierﬁ in §. 1241, 102d Cong, §§ 3201-03:00991)). The propasal also

" Uhe urgument thatthe use of the o unlaw [l suppora-the conclusion it svetion: FLLY invorportes

the public authority justrfieation does niot suggest ot the absence of such x wem eould reguire a contyary .

careinsion n g};trahn&,thc futended upplication of worinting] statute t otherwise sutharized povermment cond fucl i
. Bach statute must be considersd on its own terms 1o determine the relevant congressional intont. See

213, {rx{

:)'3'-: 4
a0
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contained a separaie provision amending the procedures for extradition “to provide the executive
branch with the necessary authority, in the absence of an extradition treaty, 1o surrender 1o
foreign governments those who corumil vielent crimes aguinst U.S, nationals:”™ 137 Cong. Ree,
8676 (1991) (statement of Sen. Thunmond) (discussing 8. 861, 102d Cong., § 3."% The
Thurmoend praposal was incorporated into an omnibus crirme bill that both the Fouse and Senate
passed, but that bill did not become law. (1)

fo the 103d Congress, g revised version of the Thurmond bill was included as part of the
Violent Crime Control and Law Enforcement Act of 1994, LR, 3355 § 60009, 103d Cong.
(1994). The new legistation differed from the previous billin two key respects. Firs, it
preseribed criminal jurisdiction only where both the perpetrator and the viefim were LS.
nationals, whereas the original Thurmond bill would have extended jurisdiction to all iustances
 which the vietin was o U.S, national (hased on so-called “passive personality” jusisdiciion'®).
Second, the revised legishation did not include the separate provision from the carlier Thurmond
legistation thal would have amended the procedures for extradition. Congress enacted the
revised legislation in 1994 as part of Public Law Ne. 103-322, and it was codified us section
1119 of titde 18, See Pub. L. No, 103-322, § 60009, H08 Stat.- 1796, 1972 (1994). (1)

Thus, section 1119 was designed to close a jurisdictional Toophele-uxposed by a murder
that had been copumitied abroad by a mivate individual—to ensure the passibility of proseeuting
U5, nationals who anurdered ather U.S. nationals in certainforeign countries-that lacked the
ability to Jawfully secure the perpetrator’s appearance at trial. This loophole had nothing to-do
with the sortaf. ICIA counterterrorisnt operdtion at issuc here, Tndeed, prior to
the cnactinent of seetion 1119, the only Tederal statute expressty making it a crime o kill U.8.
nationals abroad, at least outside the speeialand maritime jurisdicton of the United States,
reflected what appears (o have been a particular concern witly protestion of Americany from
terrvist atlacks, See 18 US.C. § 2332(n), () (eriminalizing unlawful killings of U8, nationals
abroad where the Auomey General or his sabordinate certifies that the “offense was intended 1o
covres, intimidate, or reteliate againsta povernment or a Givilian populmion").w It therefore
wouild be anemalous 1o now read section 11197 closing of a limited jurisdictional gap as having
heen intended 1o jettison important applications of the established public autherity justfication,
particularly b light of the stutute’s incorporation of substantive offenses codified in statutory *

® The Thurmond proposal also centained procedural Himitutiong-on prosceution virvally identical 1o these
that Congress wtimately concted and-codiliediny 18 USIC.§ 1119(c). See S, 861, 102d Cong. §2. (1))

# See Geoflrey R. Watson, The Pussive Pecsonality Principle, 28 Tex. L4 ), 13 (1993); 157 Cong.
Rec, 8677 (19913 etier for Senator Eranest F. Hollings, from-Jatiet G, Mullins, Assistant Secrerary, Legistative .
Affuirs, U.S. State Depanment (Dec, 26, 1989), submitted Tor the record during floor debate on the Thurmond billy
(S4752) (*The Unied States has geverally tken the positionthatthe exvrcise ofcxrrmg:witor_ial ‘cnmimﬂ
jurisdiction bascd salely on the nationality of the victim interferes unduly with the application ol ocal law by local
duthorizies.”). (U) )

0 Cowts have interproted other feders] homicide statules 10 apply extraterritorially duspite the absence of
an cxpress provision for extraterritorial application. Soe, e.g., 18 U.S.C, § 1114 (criminalizing unlawlul kzilmgs;uf
federal officers and wmployees); United States v. Al Kassar, 582 F. Supp. 2d 488, 497 (3.D.N.Y. 2008) (construing
T8 ULS.C. § 111416 apply extrprorritorially). (U)

TORSECRET .. . . .
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provisions tha Trom ol indications were intended ta imeorporate recognized fustifeations wid
exeusey. (Lh

Hoas true that here the wrgel mav be g U8, citizen, Nevertheless, ULS, ciduenship does
net pravide @ basis for concluding that section 1119 would fail 1o ingorporate the esmblished
public authority justification Tor a killing in this case. As expldinud above, section 1149
incorporates the Lederal murder and munstaughier statutes, and thus its prohibinan extends onty
w unlawlel killings, 1% US.COE8 111, 1112, 0 category that was intended w fnciude, front all
of the evidence of Jepisiative intent, onty those killings thal may ot be permissible in Hght ol
eraditional fustificctions for such activn AL the time the predecessor versions of sections 111
and FEL 2 wers epacted, it was understood that killings-undertaken in accord with the public
authority Justification were not “uirlawiid” hecause they were justified. There is no indication

that, becanse seetion 1119(b) proseribes the wnlawful killing abiroad of 1.8, nationals by U8,
nuttonals, it silently incorporated all justifications for killings exoenr tha publicauthority

istifieation. _ . (b)1)
L)3)

Ciiven that section 1119 incorparates Ure public authority justification, the next qucstion
e whethera poteotial CIA operation would be encompassed by that justification and, in
particular, whether thar ustfication would apply even when the target is & Uniied States eitizen
Fhwe unalysis losds 1o the conelusion that {1 would—-a-concluston that depends b part on the
Hurther determination that this kind of aperation would aceord with any potential constitutonat
proteviions of u Un'led Swites citizen in these circumstances (ree bifia part VI In reaching thig
conclusion. this white paper does not address other cireumstanées inmvolving different facts, The
facts addressed here would hesulTicient to'e stablish the justification, whetlier.or not any
purtisutar e s neeessary o the conclusion,” : (b1

(0)(3)

Al
The Gumu of reference here {s that (e Unitéd States is currently in the midst of an armed
contlic, see Authorization for Use of Military Foree (“AUME™, Pub. L, No. 107-40, 1135 Sy,
204,04 2w 2001, and the public authority justification would encompass an eperation such as
thix v ware 11 conducted by the syilitary consistentwith the Jaws of wer, Ag one {egal
commmentior hag explained i);( example, “iFasoldier intertionally kills an enesy combatim in
tte of war and within the sules of warfare, he ds not guilty of murder,” whereas, forexample, {7
that sotdier irentionally kills @ privoner of war-——a violation of tho laws of war—tthey he
vomanits mirdor O LaPave, Sebstarvive Crimnad Levw § 10.2(0), at 1367 see alse S v, S,
U3 Mfinn, 340, 387 (1868) (“That it is Jegal to kill an alienenomy inthe heat and exercise of war,
s undeniable; out o kill sueh an cnemy after he laid dowe his arss, and especially when he is
canfined in pi‘xa;(m. s mwrder,”): Perking & Boyee, Cringual Lave at TO93 {MHyen in time of war
aralien enemy may not be killed needlessly after he has been disarmed and seqwely

ses incnmarae Uns

sonetusion that section 1119 and the stanies it eross-roforan

M fighs of the

justification, ang that the justilficaton would cover an operation of the sort discussed hure, this discussion does not

addresy whether mher graunds might exist for-concheding that such an operation would be lawfl. LAy
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prisened "L Moreover, withe invoking thepublic 'mlhcaz'i"*_jus(if’w:ﬂ:ion by wrms, (LG hag
retivd on e same noten in an opinion ;uidrs:‘“ gy the intended seope of w federal criming
stasuie that concerned the use of possibly lethal force. See United States Asvistance to i
that Shoar Povwen Chvil Airerafl fnvatved in Drig Trafficking, V& Op. Q1.0 148, Lad 11094
Shoot Deven Opindon”)-(eoneluding that the Alrerafll Sabotage Act of 1984, 18 U.8.C.
§ 3203(2), which prohibits the willful destructon of a civil wircralt and otherwise applies 1 U5,
povernmont conduct, should not be construed (v have “the surprising and almost certainly
untniended effeet of eriminalizing actions by military personnel that are tawful under
imsenntona o and the lasvs of demed conflic ) " gﬁ;g;%

As explained above. anoperation of this sortwould be targered al a senior Jeader of o
Quida ar it ugsoented forces whe panticipated in operational plannmy for attempled atacks ou
the United Staes on behall of sueh furees and who continues 1o plan such attacks. See supra ot
2. Sueh ay ndividual would have cng/'xg:,a,d in condact bringing hiny within the scope of the
AUME Any mdiitary operation against such g person, trergfore, would be carricd out againg
somgone who is within the core ol i mixvum:m against whom Congress hag authorized the use of
sary and oppropeinke foree. (T84T

b

T

his zar ol ope L(m would also be cansistent with the laws of war applicabile 1© a non-
ternationd arped mnﬂicx il carried ou by militaey persunnel. Any military meraber

Fubdic Clommitter Agaiast Torturein lyrael v Goversmwat of ferael, HEE 76902 Y An-RL M, 38

ARE (srued ?}a; @ Connl sitting:asthe Hiygh Couet of Justice, 2006) Wher soldiers. o the Jsracl Delense | orces

act pursiant e tws of s vontlicy, ey are acting by Jaw', and L}wy Have o gooid fustiifenion defonse o

0 r: gl uup.zhmug(. siwwever Ifthey acteantrary to te Towe o sermied confTier thues muy by inie ol "!w:i,'m!!y
12l for thay witions ")y Ceffer v Calluspioe, STO 128 184, [V (549 Ol 19753 Caw orderay KD unreshy

\’:cmmnem sl e an iHegad order, dad . LW Pihe defendans) knew the order was Mepal or ghoudd have } Known it

wis iflegin, obegienceto an order was nobe deged efense™). {U)

The rotes of non-nternational semed confiiet wre-relevagt beosuse the Supreme Court hasheld that the
Lnited omw. (Y nm;@m} ina non-tteraational ammed contlion weith ai-Qalda: Hamdin v, Rimsfedd 548 B8, 557,
[FHAENY Mthouglh an operation of e kind disaussed bere would otour s Yemen, 5 Iomum‘ that g Bar frosn
the lt,um setive thenger of condat between the Vnited States and al-Quida, thiat-dows nat affeet the conshusion. There
appears b po nuthority Hr the proposition. thay when voe-of the-pardes w oty arimed conilivy plans and execkivs
aperations fronta base in'u new patfon, an opsrstion Yo engage the encory- indba focationvan never be part of the
originat arfued conflict-and thas subijeel o e bywy of war governing that con Metwsuniess and until the hostlities
bogomie-sehawntly intensve wod prstaciod wWithin that rew Jocatény Mo s there any obvious teason why tha
ntory exegariend, setan-ipeetfic rele shonld govery i e non-niraational armied conflict, Katber, the.detensination
ol whithu apa sl n;zwmon waontld be i ol an angoiog anved confliv for purposes of fneinadonal law

ret cotsideratian o the partieular facts snd chroumsianses prosent i cagl case,

T (5\:

Flere, any pokential aperaton wordtd Loget g sendor tender ol @bGnlde or fts nssociated forees, Mereover,
sueh wroporadon would b sonductad in Yensen, where & geo-belligerent of al-Gaida, angaged m hostlities agning
the United Swtes as pratal the some comprehensive sared confictand v deague with the pricsipal enomy, Jas ¢
stgnitficont and organived prosesee, and fromy which i is condisctng errorist wmaining lo.an organized irnner ang
has vxeewied and is planniug toesecuie ataeks noaing the United States. Finally, e argerofsuch an operation
would-be someons continnonsly ploing attacks fron that Yement-base of aperations apainstthe Uniud Stare, ws
the conflier withy shQaica conttseny. These Thets & combination suppert the judgrmsn that thls st qi’apl;‘ruﬁan in
H’cu g1 would be mruia ctegd as pard uf thenoi-international aemed conflict betvween the Uliited Stnes and sl Oaida,

10 REECRETY
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riaponsibie for suel o strike would lkely have an obligationw abort s sirike W he or she
conchided that eivilian cesusltics would be dispraporionite or that such a strike would tn any
other respeer violate the Tews of war. See Chuirman of the-duint Chiefs of ®1af?, Ingtruction
SBIONID, fmplenentation of the Dold Lave of Wear Frogram 45081 T (Apr. 3, 2000) s
DO pulicy that L. i jembers of the DOD Componenis semply with the Taw of war during &)
armad conflicts, however such conflicrs are charactlerizod, and in all sthoer military eperations.”™),
rMoresver, the wrgered nature of this sort ol aperation would ety to costme- that 1 would comply
srth the priceiple of distinetion. See, e.g., United States Alr Foroe, Targering, Alr Forae
Doctrine 13 arit 2-1.9 0t 88 (Juse 8, 2000) Loxplaining that the “four Tundamenad principles
that are inhezent o alb trgeting deelsions” are mitivary necessity: bumaniy [t avoidancs of
unnueessary sulfering), proportonahity, and disthiction), Further, whitle such an opertion woukd
be conductes withoul warning, i would nolviokite the prohibitions on treachers and perfidye.
whiech are addressed 1o sondut invol ving o breach of coafidence by the assadant Sue, e,
Fague Convedon TV, Anzex,are 23y, 36 Stat at 230007 {1t is eapecially forbidden ..
kill or wound seacherousty individuals belonging w the hostile nation oy army™); «f, afsn

Protocol Additional 1w the Goaeva Gonvendions of 2 August 1949, and Relating o the
Proection of Victhns of ternationgd Anmed Conflios, art. 3705 (prohibiting the killing,
narieg or caphure of anadversary in ay international ermed sontlict by resorl te-aets “insating
he contidence of el adversary. . owith ntent . betvay that confidence,” including fuigning u
fesive to pegotinte smder e or Ang of surrender; feigning incapacitation: and foigning,
neneombatans statug),”

i dighs o all these cireumsianees, o military operation against the sort ol individual
deseribed above would comply with international law, including the Taws of war appicable w
this armed vonflict, and would full within Congress’s authorization 1o use “necessary ant
appropriwte foree” against al-Caida, Conscquently, the potential attack, i conducted undoer
Wilitary suthority in the manner described, should be understood 1o constitute the lawful conduct
of war and thus to be encompassed by the public autharity jestificaiion,

(b)(1)
(b)(3)
B.

. ’ . e crrnied e f s 0

Chiven the assessment that an analogous operation casried out pursuant 1o the AlMI
would fall within the scope of the public authority justification, thereis no reason 1o ach @

¥ Ahhoggh the United Stutes iy ot u pary 1o the First Protosol, the State Departiment haig anpounced tin
we swranont the prngipte that individud combatata not ki, injurey orcapture eneny ;w,ff‘{&izmvz‘} bry resort [l.t*; N
perfidy.” Remarks of Michisl 1, Matheson, Deputy Legal Adviser, Depurtmont of Stute, e }”-X’H?Ji(’f!}{}{!x:"i””3-""((Ur'
R Cross-Washington Coltege of Law Conferenve us buernational Flumantiarian Law. 4 H"m,(:s'hr/;{ on Custounary
Lteenatyovset Lese-sond the 1977 Peatoeols Additionel to the 1999 Ganeva Conventions, 3 Am. b ol tath e &
Polty 418, 423 (Y980, ()
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s o Tvresd . - ) P . . .
different conclusion fora CIA operation.™ As discussed above, such an operation would consist
ol an attack againstan operational leader of an enemy foree, as part-of the United States's
ongomy non-international amed contlict with al-Qaida,

(B)3)
| ?
. J}‘\ na[}y mc CIAMW&MWM U N e i i, (b) ( ‘ﬂ)
would conduct an operation of this sort in & manner that accords with the rules af international (b)(3)
[ humanitanian law goveming this armed confliet o | )
: - See supra a2, 4570 L))

T8 v Y . s . ;. P! A g §4S ;
Fhe potential resrietions imposed by two other criminal laws—1 8 US:C 8§ 9560a) tnd 244 ~=are
addrcs‘scd i Parts 1V and V of this white paper. Part V1 expluins why the Constitution would impose no baf 14
poteatial CHA eperation under these circumstances, based on (he facis autlined above, (3]

,,,,, ! (D)(3)
L e | MhKiliing
by sanenbrar of the simed forces wanld comply with the taw of war rd utherwise be Tawfu, actions wf CIA
officials factlitating that Kifling should lso not be vilawlul. See, c.g., Shost Bown Opinforeat 165 0.35 {5 O)ne
cannot be proscouted for aiding sad abetting the cowmmission of an act that is ot fself v erime) (elting -, .
Shuttleswortvr. City of Rirmingham, 373 U8, 262 (1963)). BE Eggggg

Nor dous the foct that CIA perstnnet would be-involved-in-this sort.oftlefhal opermion itself comize it o
violate the dmvs of war. 1Uis true that CIA personnel, by virtue-of their notbeingpart of the armed-foreds, would net
erjoy the immunity from prosesution under the domestic Jaw of the counmrles i wihich they act for thelr conduct in
targating and Killing enermy forces in compliange with the Jows of war —an finmurity that- the arined Torces vioy by
virtue of their status. See Philip Alston, Report of the Special Rapportenr on extrajudiciol, sumary or arbitrary
executions § 71, a1 22 (United Natons Faman Rights Council, Fourteenth Session, Agenda ltems 3, May 28, 2010);
seq olvo Yoram PDinstein, The Conduet of Hostilities Under the: Lave-of Iternational Armed Conglic 31(2004)
{(“Canduer of Hostilinres™), Neverthivless, Tothal sctivifies sondugted-inaccord with the-daws of war, mid underiaken :
i the course of Tawifully authorized hostilities, do-not violule thie laves of war Uy virtug of the fact thae they are
carried: out in part by government actors who-are-netentitied to-the combatants privifege. The contriry view Varises
- .. front a fundanrentaliconfigion between axts piinishable under intemational Taw and sets with respeét 1o which
intermationalJaw affords wo profection.” Richard R. Baxter, Sa-Called “Unprivitegid Belligerency s Spivs,
Guerilles, and Saboteyrs, 28 Brit: Y.Bo Int'H 323, 342 (1S D) (“the taw of nations: hag net ventured-to-require of
states thuthey . ., refrain from the use of seeret agents or thut these nelbvites upon the part-of thetr nilitury forces
o civiliam populintion be punished™). Aecord Yoram Dinstein, The Listinction-Beoveen Unlawfid Contbatunts und
War Crindnals; s Internativnal Lisw- ot Tinte of Perplexity:  Exsavs in Honovr of Shabtai Roveme 103-16 (Y
Dinstein ed, TH89), Statesmsnts inthe Supeente Cabrt’s decision in Ex parte Quirin, 337 U8 1(1942); are |
sometimes cited for the conteary view, See oz, #d al 36 0.2 (suggesting that passing through-enemy Hines in order
to cotmmlt “any hostile act” while not it uniform “renders the offender labie to trial for violation of the laws of
war™); id- ut 31 (pnemics who come scergtly through the inesTor purposes of wagligswar by déstructionof Tife or
property-“without uniform® nol only are “generully notto be etitied to the-status of prisoners-of war," but alse 10
be affenders spainst the law of warsubject to tial and punishment by military tribunats™y. Beceouse the Court i
(hdrin focused on conduct tiken behind encry tnes, it is not clear whetber the Court in these passages intended 10
refer enly to conduct that wauld constitute perlidy or treachery. To the extent the Countnieant (o suggest mofe
broadly that any hostile acts perfermisd by waprivileged belligerents-ore for tharveason.violations of theJaws of war,
the dithioritivs Yie Conrt-cited (the-Licker Code and Colonel Winthrép®s military Taw iréatise) do-not provide clear
support.. See John C. Dehn, Phe Hanidan Caye and the Application of a Micipat Offense, 7 1, 3 Crim. L. 63, 73~
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Nothing In the test or legislative history of seetfon 119 indieates thar Congress Intended
to angninadiee such an opeeation, Scu.tim'x 1119 ineorporaies the vaditond public suthority
nsuficaiion, and did not impose any special Hmiation o i seape of that jusulicatdon, As
(,::.phuncd abitve, wipra ar 10-12, the ILLMAUW history-of that eriminal prohibition revealed
Comgress’s inteint to close a juribdtctmzml lonphole that would have hindered prosecutions of
pwirders carricd out by private persons abroad. It offers no indication that ¢ onrgress indended to
profibut the wrgeting of an enemy-leader during an ameed conflicl in a munmer that would aceard
with the fasws of war when performed by a duly authorizert govdrnment gecncy Nardoes it
fralizage thae, Cangres, b L':Si.)‘f*.mg the Rlentiie 1 loophole, meant to place o lianttion an the Cha

thatwwould no apply o the armed foroos,

fm:,, JUsE a8
Coempress would not b ave intended seotion 1119 to bar a miliias E ooy the sor of individual
deseribed above, neither would it have fntended the provision (o pmhih tartattaek an thie same
gty i the same authorized conflicet and in similar compliance with the laws of war, cartied out
bev the €A b acoord with .

Finadly, there s no basiz in prior OLC vg;wcmiem forreaching o differont conchusion,
Chiratde the eantest of the use of deadly Torce, OLC hus hnd oscasion w adidresy whether
paricular crindnal stetites should be constnied W evinvinalize otherwise authorized government
activites, nptwithstending the dbsenes of an express exeention o that effect. OLEs oplivons on

19 009y, see wse Baxter, So-Codfodd Uanriviloged Belligereney, 28 Bl Y ot L, at 33840, Michnel N,
Schiivin, Humanitarian Law and Divect Pordcipaion n Hastifitivs by Private Contragtors-ar Tivilian Emplayees, §
G et L "52 5, 42 n 45 (2 ()()S); W, Hays Parks, Special Forces ' Wear of Non-Stemderd Ungforms, 4 Ohic, .
BT L, 493, 51001 m3) {2007 Dobld's curront Manuakfor Miwary Coammissions, however, does net aidorse the
Vi il dw soniniszion ofan mxwml:‘god b"l'wm-m act, without more, conshudes a viokaion of the internations
W of was Seo Maaual for Milltary Commissions, Pat 1V, §307), Comment, ot Vo1 Q010ed Apr 27,2001
Cravrder or witbeion of serivus humfy injury “comasited wbtln‘ ihie irgedit did ot medt the m;unrmm:‘tw: of
privileged bdli;',:wm“)  eiin b trivd by @ mibary commission “evars i suchecandiet-does not violute the
internatinned Ky of wa™),

W Avone exmmnle, the Senate Report potited to the Depnetnment of Justize®s conelusion that the Newrality
st VB ALSE, § 960, prohibits conduct by pirivie partivs bot is notepphivable o the CIA vad oo gokernmun
apcucies. o hc Synwe Report assumed thidthe Dopirtment s conshusion about the Neutrality Act wus presvised
an the assurdon (hat in the use of govermment agenaius, these I an “absence of the muns rea necessiry o the
offense 7o In feer, hiswever, the Department™s conclusion abiout-that Act was pol based on questions of mens rea,
but dnstead wn 1 vaveful amdysis denonswitiag that Congress didnot intend the Act, despite by words of genernd
apphoubility, to apply to the getivities of pevertnent officials weting within the course and seope of thutr dutics a8
o fﬁc ors of the United States, Seedpnplication of Newrality det 1o-Cfficial Government Acvitiag, § Op. QLG 3§
C19R4
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such questions have not divectly fnvoked the public avthority justificaton, but they have engaged
i the sume basie, ccmlc..\(»-sagw:xcaxﬂc ingriry concerning whether Congress 1ntendid the erivmingl
stitute ot sxue W prohibit government activities in chreumistinecs awhore the sume cntidust weld
e anbawefud i perlrmed by a private person, OLE concluded in ong such aphiion 1hm» a
stutuinry prohibition on g,rzml'ilm visug 1o alens i sham mardages, 8 LLS.COE P07 (00, would
ol g‘.m!nbu r'mungg sueh & visw ag part ol an wudorcover opernsion, Five Frouad bres ‘rz,g;(mon, E
Op. QL a8, OLC explained that courts havc vecepized that ftmay b lawdul for faw
eodoresnnt exg,f:.m,h 0 dma:,p,azd otherwise epplivable laws “whensaking sction that s necessary
e attain tha ;wm‘ms‘i'hic law enforecement objective, when the oetion ‘\; ceirricd out e & reasonualble
fashion,” Zdf. at 287, The issnance of arotherwise unlmelul visa thet was necessury for the
o ver u;m.x jan 1o procved, done ty closmstpees—<"fora lmied purpose and wder cose
stpervision bt were “reasanable” did not violate the i(,de:m ghatite, A ul 288, Civen the
conthination of cucumsiinees concerming such an operation, it plainly would meot this standard.
Seg afso-difre aC 1922 (explaining that o CIA operation wder the proposed clreumstancas woulkd
somply with eonstitational due process and the Fourth Ame ich s Vradsonablenuss® wesr for

e
the wse of deadly force). ‘ (b))
(0)(3)

Accordingly, the combination of ciraumstances present here supports e judpiaent that o
CIA operation of this sort would be mwmmwd by the pubilic authority justificaion, Sushran
aperation, erefore, woukd not resultin ur oo bewful” Killing dnder seetion 1111 wnd thus would
sot vielate seetipn (119,

s e

al
I

{byn)
Iv. (b)(3)

For siimitar reasons, CIA operation of the kind disenssed hereowould not violste annther
Tedaral criminal statute dealing with “murder” sbroad, 18 U.8.C. § 956(0). That Taw mukes ity
erime Lo conspire within the jurisdiction of the United States 1o commit at any place outside the
Lintted States an act that would constitute the offenseof nmrdcr, kidnapping, or mainieg i
sommitted i the special maritime and territorial jurigdiction of the United States™ {Cany
conspirator acts within the United States to effect any object ofithe conspirucy. (/;,&5‘}4.*5}"‘}

[Like section LTT9(BY, seetion S36{a) bars only-un :swi‘u} kiltings, and the Unied States”
use Of fethal ferce fn nationdl self-defense {8 not an Lmiaw FRilling ‘wmcm G5otuyincerporates
by reference the understanding of “rnerder™ in section 1 Poftide 18, Forreasons exglained
sarkier iy this white puper, see supeaat 5-7, section ‘Ub(a) this mc,mpo:.m:s the tmdzzmixu public
auihmn‘*jmt‘fxcmmn that seetion 1111 10<,o;3m/m A CIA operation, on the facts eutlined
above, sould-be covered by that justificalion. Nov does Congregs’s refarches b seetion 95640
0 “the spectal mariGme and territorial jurisdiction of the United States™ refleet ay intend o
transfurm such a killing into w murder” in these circumstances—notwithstunding the
analysis of e applicability of the public uuthority justification iy thniled for presont purpnses 1
u-wcr‘im\m conducied abroad. A contrary x.ond\.mm: wotld require atteibuting to u:wg’rcm the
surprising intertion of erimirslizing through scoticn 956(z) an mhmw ge fnwlul killing.of an
enemy teader that apother stalute pecifically prohibiting the msutder of U8, mitiotwls abreoad
does peel prohibit, S b

(0}(3)
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The epistative history of section 936() further confirmsthe conclusion that that siaute

should not b so comstrued. When the
sponscrs addre:

vision. was first imrodueed i the Sepaie in ,‘)*):x, it
4 2 and rejeeted the notfon that tlic conspiracy prohibited by that sesiion would
ap ,,})' i iy avtvorized” aetions undertaken on behallaf the federal govermment, Senator
Hiden inroduead the provision at the behest of the President; as pan of a larger puckage of anti-
rroisi feglsiadon. See Tt Cong. Ree. 4447 (1995) {statement of Sen. Biden). He explained
e ;mwwmn was designed w MR o void by the Taw because section 256 ag the timg
pra ulm..d onty U5 ~bused conspiracies 1o commit certain property ofimey shrond, wd did not
Ld TORS CHINES vmmm;mrmm Tl a S506. The amendmentwas desipned to.gover o affense
“eomiiteed b erronists” and wis Miatended toensure that the goveniiient s abde to punish
those persons who use the United States ag.a base mowdhich 10 plot sugia erime o be carngd ow
subside te mrisdiction of the Uniited: Swates.” 0. Notably, the sponsory of the new legistation
lci‘iiwr;uviv dc;ciinwd {0 phmo the new offunge either within chapier 19 of dde 18, which i3
evoled w " Conspivacy,”™ ov within chagter 31, which colleets “Homicide” offenses {ineluding
those wu;x!\mhwi pysections FEEE, FTEZOTHES and H119Y Insiead, as Seoator Biden expl: mmi
“Isfection 954 is contained in chapter 43 of iitle 18, United States Code. reluting w intertference
wnh (hw ;m’wsm rr’%ms’c«n“: M‘t‘m: )m“c i *‘s‘mw:‘;,‘“‘ and ihus WS mtc r};,d v eover] ] those

I
fer
s

" ’vmw} 0 zi W ‘nmg,zz wlduum m hc Umlcd Smlc's.” M. a\ 1:301‘ Bociusg, ay Senator
sptained. the provision was<designed, ke other provisions of chapter <5, o pravemt
p:"rv:‘:i.u xmcrt,. anee with U8 foretpn refations, “Tijtis noi intended 1o apply to cmh :uﬂmn‘
actions underaken an behiadlof the United Staies Goverpment.” Jd.; yee also 8 Op 0.0 58
(IS8E) feunchding tm seation 3 of the Newrality Act, 18 U808 964, which is aim b chapior
A% ol which furbids the plasining of, or participation m mmwy or navol expeditions to be
varried en from the United States against a foreign state with which the United Swates b5 at peace,
prohibils onty persens actny in thair private capacity from engaging in such conduct, und does
ot proseribe aelivities undertaken by government officials acting within the course and scope of
their duties as Hnited States officers). Senator Daschle expressed this same understanding when
he introdusad the identical provision iy a different version of the anti-terrorism iLU%MH("?d few
months iter. See 141 Cong. Rec, 11,960 (1993) (statement of Sen. Daschile). Congress enacted
the new seetien 93a(aY the fnllowing vear, as part m"thc Antitersovismiand Lffeative Death
Penalty Acy, Fub, L, No. 104-132, 1t VI, § 7040, 110 Sta 1214, 1294.05 (1996). The
legishative My appowrs-o contuin notlxm;? 10-Gon wixc' thie w"wi welion ni suetion9iola)
escribed by Seoators Biden and Dagehle. {U)

]

‘Aseordingly, section ")5(7('01) wittlel ua:sl prohibit un upe ration ol mz‘ Kand disew ch here,

o)1)
b3 .

The War Crimes Act, 18 U.S.C. § 2441, which makes it a federal erime for o member of
the Armed Forees or a nationgl of the United States (o “cotumitl] & war crime.” /d. § 244 1{n).
Subsvetion 244 Hey defines o witr erime™ for purposes of the gtatate 1o mean any conduct (1}t m‘;
s defined ay 4 grave breach inany of the Geneva Conventions mr dm’ Geneva protocol o which
the LS wa g< iy ) {10 that is nuinh'w i by four specified anicles of the Fourth Hague
Comvention of 1907, () that is a “grave breach” of Common Article 3 of }.hc Crenevs
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Conventions (s defined elsewhere in seelion 244 1Ly wehen committed “in the content of and in

assoeiates with: rd condTict oot ol ay international chnracter™; or {iv) that 1$ 4 willei

killing orinlliction of serions injury in vielation of the 1996 Prowool on Prohihitions or

Resmetionm on the Use of Mings, Bool by Traps and Other Devices, OF thesw, the only subsection

?(“Il\m wlly applicuble here i that dealing with Common Article 3 of the Genuva Conventions
g

fndetining what conduct constitites a “grave breach” of Common Article 3 for purposes
of the War Crimres Act, subseetion 244 1d) jnstudes “murder,” described in pertitent par as
“Hhe-act of o person who dtentionally kills, or conspires or atiesepts o kill | L une or more
PLISONS Laking no active partin the hostidites; ineluding these placcd out of combat by swokiess,
wounds, detention, or any other cause™ 18 US.CL§ 2441601, This mwmgm derives from
Conunen Artiele 301 iself which prohibis cartain auts {including murder: agims ";p’" SONE
wking no active part m the hcw-&iiilum, inciatding wienbers ol srsidd forees who baee bid dow
thelv arngs and these ofaced *hors de conibar’ by givkness, Wotnds; detention, ve any ather
cuuse,” See, g, Geneva Convention Relative to the Teestnen! of Prisonces of War, Aug. 12,
FO49, TTSS] art 1), 0 ULS.T) 3316, 331820 Whimuyh Cominon /\rLic};« 1w mibst commaonty
applicd with remest (0 persons within o L} Hiporant party’s convil, gnehns dewiness, the
tanguage of the article s not 5o limited--it proteets all “plersons *a} g no setive part in the
hostifines™ inam armad conflict not of an iernational characier. (1)

Whittever might be the euler bounds of this entegory of covercd peesans, it could not
ufn'm\r»'v'\‘ an :"zc!;'vid&.mi of the sort considered Liere, Commuon Ardele 3 does not alier the
rndamentd law-af-war principle coneerning o belligerent party™s right fn wrarmed conthicl (o

hup.ca inddividuals who are parg ofan eacmy's anued-forces, The language of Cesmmon Article 3

“nkes clerr tiant menrbers of such armed forw‘ fol both the ste and non-mate parues o the
contiict] . are sonsidercd as “taking ne active partin e hostifues” anly once they huve
Gi-:if;'ﬂyas;:a:; fram theh fighting function (have Taid down their anng™) or wre plased hovs e
eombar, yere suspension of contbat is nsufficient.” International C,ummuw of the Red Cross,
baerprenve Gridance on the Notion of Direet Participation in Hostitities Under International
Huamanitarian Law 28 (20099 of also id at 34 Cindividugls whose comtinuous function involves
the pmm alion, exeoution, or comtmand of acts or fmi‘mtmm amounting o dircer participation in
hostilities sre assuming o continuous combat funetion,” in whieh case they can be deemed o be
xnwnhurs of nnor-state anmed group subjeet to continuous targeting); acéord Ghereli v, Obama,
GO9 F. Supp. 24 43, 65 (2.D.CL2009).(she fact that members of armed forces who have Jaid
down thelr amss and thuse plused hors e combar’ are oot “eking fan} active part bn the
sartly dmphies that ‘members of aroed forees™ wheo huve not starendered of been

houtitities' neousa:
incupasilated are ‘taking, {dn) active part iy the bostilities’ shimply by virtue of their membarship
in Hmsc armed forees™); o at &7 (CComymoen Article 3 15 mot a sulcide pacty it does not provide a
froe pass for the mamBers o an enemy’s armted {orpes Lo go w or fro as they please so long as,
for u:\:umpt;x sbiots are not {ired, bondhs are not exploded, sod places are not hijacked" 1o An

P An opermtion of the kind Tn question here would not involve gonduet covered by the Land tine

Protocol. And e sisivley of the (Geneva Conveitions 1o which the Uiited States i currently o party other than
Commaon Article 3, a5 well as the relevant provigions of the Armex 1o the Fourti Hague Convihvion, apply by their
terms only mviemed conflivie betwecn fwa or more of the parties 10 the Conventitns, See, g, (enuv LCtmvention

Relative (o the Treawnen? of Prisoness of War, Aug, 12, 1945, [ 1955)art. 2, 6 UST, 3316, 36, (Y8R
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active, high-level tleuder of an enemy force who is continually invelved in planning and
recruiling for terrorist attucks, can on that busis fairly be said to be taking “an active part in
hosiilities.” ‘\cmrdm&,ly, targeting him in the circumstances discussed here would not violate
Connmon ;\mck 3 mc! they 'aiotc womld not viokake Uw War Crimes Act: { |

(b))
v 0)3)

Althongh (ns explained above) this sort of CIA operation would not vilate seetions
FEIO(h), 956(a) and 2441 of title 18 of the U8, Code, the fact that such an operation may targe
a U.S. eitizen could raise distinet quastions under the Constitwtion.  Nevertheless, on-the facts

oullined above, the Consiitution would not preciude such a lethal action because of a target’s
LS. citizenship. | ' F (b)Y(1)

—_— . (b)(3) .

he Filth- Amendment’s Due Process Cliuse, as well as the Fourth Amendment, likely
protects a 1.8, citiven in some respects even while he is abroad. See Reid v. Coverr, 354 10,81
56 (1957) (plurality opinion); United-Statesv. Verdugo-Urgnidez, 494 1.8, 259, 269-70 {1990y,
see alse hnre Tereorisi Bombings of .8 Embassies in Bast Africa, $52 F.3d157, 1700.7 (2
Cir. 2008). The faet thata-central figure in wl-Quida or its associmted Torees s 2 1.5, eitizern,
however, does not give-that person constitutional immuuity from attack, This conclusion finds
suppart in Supreme Court case faw addressing whether the military may constivitionally use
cerain types of military Toree agains: a ULS. citizen who s a purt of enemy furces, See Hamdi v,
Rupisfeld, 542.0.8, 507, $21-24 (2004) (plurality opinion); ln parte Quirin, 317108, 1, 37-38
asay. e

(b ’

In Headi, a plurality of the Suprenie Cotr( used the Mathews v, Eldridge balancing test
to unalyze the Filth Amendnient due process rights of a-ULS. citizen captured on the baudefield in
Afghanistan and defained in the United States who wished {o challenge the g govummcm 3
assertion that be was a part of enemy forees, explaining that “the provess-due inany piven
instance is determined by weighing ‘the private interest that will be affected by the official
action’ aguinst the Goverament’s asserted interest, ‘including the fungtion invelved ™ and the
burdens the Government would face in providing greater process.” 542 U.S. al 529 (plurality- -
opinion) (quoving Mathews v, Eldridge, 424 U.S, 319, 335 (1976)), Under this balancing test, at
feust i circumstances where the highest officers inthe Intelligence Community have reviewed
the fuctual basis for a letlial operation, and where the-CIA has roviewed, and found infeasible, an
aperation w capture @ targeted individual instead of killing bim and continues to monitor whether
changed clretmstunces would permit such an alernative, %hc Constitution does not require e
government to provide further process to the U.S. person before using lethal force agatnst him.
See Hamddi, 542 U8, at 534 (phurality opinion) (“[1Jhe panies agree that initial captures on the
battlelield need notreceive the process we discuss here;. that process-is due only whcn the
determination is made to continee to-holdthose whio have beensseized”). On the banlefichd, the
Govemnment’s interests and burdens prechude offering a proceas {o judge whether # detalnee is
wuly wiy cnenyy comtawm C(bX)

- B)(3;
As explained above, such an operation would be cmrritxg out against an individual a

decision-maker could reasonably decide poses a “continued” and “imm'nwm”’g _ (1
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i : .. .
3) whrent W the Linied States. \7&7:‘vcwu', the C1a has

' ervetd shat 1Oweuld coptare ratlier than tirget such an mdividual if funsible, but that such a
s operation i Yemen would be infeasible atthis time,

CLoeg.. /’uh/ic Coonmittee dgainst Torture On Tsrael v, Governmunt of
A2 440, 40 LML 375, 394 (sraed Suprome Cowrt sifting as the High Courl of
Justice, 20061 gakthough arrest, investigation.and trial “wiight detually be particalar]y practical
under the conditions of beiperent oceupation, in which the ammy conl uh the area iy which the
wperition tkes place. such altermatives “wre wor muodns which gan always i used, ™ either
becouse they are impossible or because they involve o great visk (o the 1 vies of soldives),

v

ixraef FCT

3

Although in the “eircumstances of war,” as the Hamdipluralivy observed, “the risk of
peotes deprivation of a citizen’s Jiberty in xlw abisence of sufficiont procuss . . ig vory real,”
AT s 530, the plurality alsu rccc’wnimd hat “the realitics of combat™ render certain uses of
forve Ynecessay and appropriste.” including against 1.8, eitizens who have beeome pas of
eneny forces-—and that “due grocess aualysis need not Blink at those realities,”™ id al 531, Thus,
} at fenst where as hore, the w»i s aclivities pose o “continued and hinminent threat of vielenes
or death™ o U8, persons, the hwlm“ officers in the Ipteiligence Compmminity have reviewed the
| Factuad basis for o tethal aperation, and o copture operation would-be mfousi e —xnd where the
CEA continues 1o menitor whether changed cireumstances would pernil such an alternative-—-the
“roalities of comb aud the welght of the governmient's interest inusing o autiorized means of
! fothal force apnst this envmy ore such that the Constitntion would not reguire the government
i ;;rwui further procsssto the US, parson-before using sueh Toree, {0 Hamdi 342108, w 533
footing diat the Court Yaceoed]s} the greatest respectwand consideration to.the judgmeats of

pifatary utherities fn motters relating o the actual prosecudon of war, and . . . the stupe of that
discretion nevessarily i wade™) (plurality opinon). _ ' A1)
(D))
Similarty, even assuming that the Fourth Amendment provides some protection to o U5,
RSO a‘*;md whao is part of al-Qaida and that the sort of operation diseussed here would result
n vseiaure” within the mcaning of that Amendment, sugh g lethal operation would net vialale
the Fourth amendment. The Supreme Courd has made clear that the congtinnionality ofa seizure
iy determined by “baloneling] e nature and quality of the intrusion on the individual™s Fourth
ﬁnxc:.dmcn’ interosts againgt the [mportance of the goveramental interests alleged w justify (he
fmtrusion. " Tennessee v Gurner, 477U S, 1, 801985y (Internal quotation marks amitte Ay ewcord
Sewts v Hareie, S50ULS, 3772, 383 (2007). Evert imdomestic.Jaw enforcenunt eperations., the
. Court bag noted i “{wibere the officer hag probuble cause to believe that the suspeet poses o
g threatof seerous physical harn, either 1o the officer or o othery, it s not ccznsliiu»lir.,muéiy '
unreasonable t prevent escape by using deadly force,” Garner, 471 US, ot VE Thus, i the
uspeet threasens the officer with @ weapon or there is probablé canse to believe that he has
* ) mwmxlwu werime involving the infliction or threateneddntliction of sepious physteal hiras,

TORSECRET, o 2]
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deadly force may he used i necessary 16 pravent eseape s 1 where feasible, some warning has
heen given” fd w 112120 b))

W3

1est 8 8 xx‘umi(fx?%(c )(‘J wleny, CF Seon, 330108
id 1ot establish i u'mg,ic;ﬂ orfofl switch that Wripgers vigid pxuaomhtmm
whenwver i officer’s actions constinne “deadly foree™). What would constitite a reasonubie
ase o lethad forew-for purposes of domestic Taw enforecment aperations will-be very differen
from what would be reasonable e situation diseussed hiore, At east where highsleve!
governnent offialy I'mvc determined i @ caplace operatiol-overasas is infeusible and that the
wergeted porson ispert of a-dangerous onesy furce anddsiongaged inactvilies that pose o
continued and nminent threat o U8 persons or interests

The Fogrth Amendment “reasonabiones
ol AR (Deoner

the use of lethal foree would not vielate the Fourth Amendsmens, Mg, g intraon on any {;g)('qf
. . . ¢ : . . ' L !
Fourth Amendmaent interests would b outweighed by “the importance of the gc)vm'nmcm“i ()3,

ieresss [that} justify the intrusion,” Garser, 471 LS. a0 8, based on the facts outlined above

(0)(1)
0)(3)
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From: Magner, Tara (Judiciary-Dem)

To: Weich, Ron (OLA); Agrast, Mark D. (OLA)
CC: Park, Chan (Judiciary-Dem)

Sent: 3/4/2012 3:55:44 PM

Subject: AG speech tomorrow

Good afternoon. Can you tell us any more about the speech tomorrow, ideally before it is delivered, so we can brief
the Chairman? Thanks. Tara

Holder expected to explain rationale for targeting U.S.
citizens abroad

By Sari Horwitz and Peter Finn, Sunday, March 4, 2:46 PM

Attorney General Eric H. Holder Jr. is expected Monday to provide the most detailed explanation yet of the Obama
administration’s secret decision-making leading up to the targeted killing of a U.S. citizen last year in Yemen.

Holder’s speech Monday afternoon at Northwestern Law School in Chicago is the result of months of internal Obama
administration deliberations over how much can be made public about the decisions leading up to the strike.

The Justice Department wrote a still-classified memo that provided the legal rationale for the targeting of
American-born Anwar al-Awlaki that also included intelligence material about his operational role within al-Qaeda’s
affiliates in Yemen.

Holder is expected to say that the killing of Awlaki was legal under the 2001 congressional authorization of the use of
military force and that the United States, acting in self-defense, is not limited to traditional battlefields in pursuit of
terrorists who present an imminent threat, including U.S. citizens, according to an official briefed on the speech. The
official would only discuss the address on the condition of anonymity because it will not be released until shortly
before Holder speaks.

Awlaki, a U.S. citizen born in New Mexico, was the chief of external operations for al-Qaeda’s affiliate in Yemen,
which has attempted a number of terrorist attacks on the United States, according to administration officials. He had
been placed on “kill lists” compiled by the CIA and and the military’s Joint Special Operations Command. Awlaki
was killed in September in Yemen in a joint CIA-JSOC drone operation.

The Awlaki operation was carried out after the administration requested and received an opinion from the Justice
Department’s Office of Legal Counsel saying that targeting and killing U.S. citizens overseas was legal under
domestic and international law.

Senior Obama administration officials, including John O. Brennan, the president’s counterterrorism adviser and
Harold Koh, the State Department legal adviser, have given speeches that offered a broad rationale for U.S. drone
attacks on individuals in al-Qaeda and associated forces.

On Feb. 22, Pentagon General Counsel Jeh Johnson gave a speech at Yale Law School, saying that the targeted
killing of those suspected of engaging in terrorist activities against the United States, including U.S. citizens, is
justified and legal. He did not mention Awlaki by name or the secret CIA drone program.

Monday will be the first time that the country’s chief law enforcement official discusses the legal justification for the
targeted killing of a U.S. citizen. His remarks will be included in what administration ofticials are calling a major
national security speech. The speech may not mention Awlaki by name, but it is expected to provide a more detailed
explanation of the Justice Department’s reasoning.



Within the administration, there was some reluctance on the part of the intelligence community to engage with the
subject at all publicly. But others argued that the killing of an American citizen by the U.S. government was such an
extraordinary event that there had to be some public accounting.

Holder’s much-anticipated speech will also outline the Obama administration’s approach to counterterrorism and the
rule of law, according to an individual familiar with the address. Holder will discuss the broad new waivers that
President Obama issued last week that allow U.S. law enforcement agencies to retain custody of al-Qaeda terrorism
suspects rather than turn them over to the military.

Holder will also highlight the success of the civilian court system in the prosecutions and convictions of suspected
terrorists. One case he will cite as an example is the “underwear bomber,” Umar Farouk Abdulmutallab, the Nigerian
who tried to bring down a U.S. commercial flight on Christmas Day 2009 by detonating a bomb hidden in his
underwear. He was sentenced to life in prison last month.

Abdulmutallab was arrested by federal law enforcement agents, given his Miranda rights within an hour and
processed through the civilian criminal justice system. Some Republican critics argued that Abdulmutallab should
never have been advised of his rights to counsel and that the administration should have considered turning him over
to the military to continue his interrogation.

But administration officials said they got the intelligence they needed from him immediately and later he provided
further details on al-Qaeda in the Arabian peninsula. Some of that, including Awlaki’s operational role, was revealed
at Abdulmutallab’s sentencing.

Prosecutors said Abdulmutallab was acting on the orders of Awlaki, which may have been a critical factor in the
legal reasoning in the classified Justice memo justifying his killing.

Holder will also discuss the debate over whether terrorist suspects should be tried in federal criminal courts or
military commissions. The administration argues that military commissions are appropriate for a small and select
group of cases, but that they should have the ability to transfer some suspects at Guantanamo Bay, Cuba, to the U.S.
for trial. Congress, however, has blocked such prosecutions.
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U.S. Department of Justice

Office of Legislative Affairs

Office of the Assistant Attorney General Washington, D.C. 20530

JUN 06 2012

The Honorable Patrick J. Leahy
Chairman

Committee on the Judiciary
United States Senate
Washington, D.C. 20510

Dear Mr. Chairman:

Enclosed please find responses to questions for the record arising from the appearance of
Attorney General Eric Holder before the Committee on November 8, 2011.

We hope that this information is of assistance to the Committee. Please do not hesitate to
call upon us if we may be of additional assistance. The Office of Management and Budget has

advised us that there is no objection to submission of this letter from the perspective of the
Administration’s program.

Sincerely,

Judith C. Appelbaum
Acting Assistant Attorney General

Enclosure

cc: The Honorable Charles Grassley
Ranking Member



Questions for the Record
Attorney General Eric H. Holder, Jr.
Committee on the Judiciary
United States Senate
November 8, 2011




Memo Issued by Office of Legal Counsel Regarding Anwar al-Awlaqi

29.

Eliminating a terrorist threat certainly helps to ensure the safety of the American
people. Engaging those threats on the battlefield is a byproduct of our continued
war on terrorism. However, [ want to confirm that when we encounter an
American terrorist overseas, we have the legal authority to conduct operations that
specifically target American citizens even when they are engaged in terrorist
activity. I understand there is an obvious balance between fighting the war on
terrorism and protecting the Constitutional rights of American citizens. Therefore,
I want to understand the legal rationale behind the Department of Justice’s opinion
that essentially authorized the U.S. military to target an American citizen.

I recently wrote to you regarding Anwar al-Awlaqi, an American born citizen, a
senior leader, recruiter, and motivator with the Islamist militant group al-Qaeda. I
asked for a copy of the secret memorandum issued by Department’s Office of Legal
Counsel (OLC) that allegedly authorized the operation which resulted in the death
of Anwar al-Awlaqi. I also offered to make appropriate arrangements if the memo
was classified.

Will you commit today to providing me and this committee a copy of the OLC
Memo that addressed the operation targeting Anwar al-Awlaqi? If not, why not?

Response:

The Department, when responding to requests on this topic, has not addressed the
question whether there is an Office of Legal Counsel opinion in this area. The Department
understands the Committee’s interest in the legal issues, and will, to the extent possible, work
with the Committee to assist in the process of answering questions that its members have in an
appropriate setting.

44



From: Buchwald, Mike (Intelligence)

To: Agrast, Mark D. (OLA)

Sent: 6/21/2012 7:44:58 PM

Subject: RE: DOJ White Paper re: targeted killing
Mark,

Sorry to bug you again, but | just wanted to check in and see if you had any update or could at least let me know when
you think DOJ will be able to come to a decision on providing the Unclassified White Paper to SSCI Members. She
reviewed the document today and we're discussing this issue again with her tomorrow.

Thanks very much,

Mike

From: Buchwald, Mike (Intelligence)

Sent: Wednesday, June 20, 2012 7:49 PM

To: 'Agrast, Mark D. (OLA)'; Simpson, Tammi (OLA); Grannis, D (Intelligence)
Cc: Healey, C (Intelligence); Losick, Eric (Intelligence)

Subject: DOJ White Paper re: targeted killing

Importance: High

Mark,

Sorry to pile on with another request, but we just saw that Sen. Leahy has provided a DOJ White Paper to all Judiciary
Committee Members titled, “"Lawfulness of a Lethal Operation Directed Against a U.S. Citizen Who is a Senior
Operational Leader of Al-Qa'’ida or An Associated Force.” Sen. Leahy has asked the Members to keep this document
“‘committee confidential” because the Administration does not want to make the document public.

Can you please send us the White Paper ASAP so we can distribute it to SSCI Members with the same understanding
—that it not be made public?

As you know, several Members on this Committee have been calling for this legal analysis to be made public for some
time now, including the Chairman (for an example of her involvement on the issue, please see the partial transcript of
the White House Press Briefing from October 12, 2011 below).

Thanks very much,
Mike
202-224-1774 (direct)

White House Press Briefing Wednesday, October 12, 2011

QUESTION: Jay, the New York Times reported Sunday on a memo that

the Justice Department gave the White House authorizing the

Jepaltin L use 121

assassination of Anwar al-Awlaki.

Can you confirm the existence of the memo? And will it be
released, as Senator Feinstein has requested?

CARNEY: As you know, I —-- I'm not going to discuss matters of
that nature.

I can simply say as a general matter of fact that Mr. Awlaki was
an operational leader of Al Qaida in the Arabian Peninsula. He was
directly involved in plots to perform terror that would have resulted
in terrorist acts against the United States.

And it is -- I think it's important to remember that when we
assess this overall question.

From: Agrast, Mark D. (OLA) [mailto:Mark.D.Agrast@usdoj.gov]
Sent: Wednesday, June 20, 2012 2:49 PM
To: Buchwald, Mike (Intelligence); Simpson, Tammi (OLA)




Cc: Healey, C (Intelligence); Losick, Eric (Intelligence)
Subject: RE: DOJ Filing in ACLU FOIA lawsuit re: drones

Mike,
A public filing will be made with the court at some point this evening, and we will be happy to provide it to you.

Mark

From: Buchwald, Mike (Intelligence) [mailto:Mike Buchwald@ssci.senate.gov]
Sent: Wednesday, June 20, 2012 2:21 PM

To: Agrast, Mark D. (OLA); Simpson, Tammi (OLA)

Cc: Healey, C (Intelligence); Losick, Eric (Intelligence)

Subject: DOJ Filing in ACLU FOIA lawsuit re: drones

Hi Mark and Tammi,

Can you please send us the DOJ filing on drones that we understand will be made today in the ACLU FOIA case?

We just met with Bob Litt on another topic, but he gave us a small preview of the issue and confirmed something would
be filed today.

Can you please send it to us as soon as possible so we can alert Sen. Feinstein and the rest of the Members of the
Cmte what will be made public?

Thanks,

Mike

http://www.guardian.co.uk/world/2012/jun/20/drone-strikes-targeted-killings-case

Drone strikes: activists seek to lift lid on open secret
of targeted killings

Court deadline arrives in freedom of information campaign to ma
administration provide details
Karen McVeigh

hama

guardian.co.uk, Tuesday 19 June 2012 20.33 EDT

The CIA's covert targeted killing programme will come under fresh scrutiny on Wednesday, the deadline for Barack
Obama's administration to respond to a lawsuit over the agency's refusal to confirm or deny its existence.

The federal lawsuit is part of a three-year battle by lawyers from the American Civil Liberties Union for details of the
drone programme, one of the US government's most important security operations in the war against al-Qaida.

Under a Freedom of Information Act (FOIA) request filed in 2010, ACLU seeks the legal memo underlying the
killing programme, the basis for drone strikes that have killed American citizens and the process by which individuals
are placed on a kill list.

The administration has until Wednesday to produce papers in the suit, filed in New York, to either hand over the
requested documents or to explain why they are being held. ACLU hopes it will be the first formal acknowledgment
of the programme. If so the CIA would then have to respond to ACLU's FOIA request.

US drone strikes have been credited by the administration with having badly damaged al-Qaida in places like
Pakistan and Yemen, but are widely criticised by rights groups over civilian killings and the secrecy that makes it
impossible to determine casualty figures and whether they are military or civilians.

Over recent months government officials including Eric Holder, the attorney general, and even Obama himself have
spoken publicly about drone strikes.

The US justice department has launched an investigation into the leaks.

News coverage has included a lengthy New York Times article in May that detailed Obama's role in how the "kill list"
is drawn up and signed off.




But in court government lawyers continue to claim that no official has ever formally acknowledged the drones and
that there might not even be a drone programme. Such was the response to a recent related ACLU lawsuit in
Washington DC.

Steven Aftergood, director of the Federation of American Scientists' project on government secrecy, said the
administration's current position was untenable. "Right now the government's position is a legal fiction. In other
words it has taken a position that no one finds credible. It is hard to say how it can be sustained."

The CIA's stance on the issue is based on a 35-year-old judicial doctrine called Glomar, which allows government
agencies to respond to requests under FOIA by refusing to confirm or deny that the records exist. It was named after
a now-famous ship called the Hughes Glomar Explorer, which the CIA used in the early 1970s to salvage a sunken
Soviet submarine. When the LA Times exposed the operation the agency attempted to suppress related FOIA
requests, arguing that there were circumstances in which it was impossible for them even to acknowledge the
existence of records without revealing facts that the government had a right to withhold.

Aftergood said the Glomar doctrine was no longer appropriate. "That was a unique, unprecedented and one-time
effort," he said. "It was not a recurring programme that expands over many years and I think that's a clue to why the
current position is unsustainable. The CIA did not fly one drone over one target one time, but repeatedly over years.
For that reason alone the Glomar claim is inappropriate and the position untenable."

There are a number of different positions the government could take on Wednesday. It could revoke the invocation
of Glomar and say, yes there is a drone programme, but then say that everything about it is classified. It could revoke
Glomar and release something but not everything. Or it could continue to invoke Glomar and release nothing. It could
also revoke Glomar and release everything ACLU has requested, but no one thinks this is likely.

If it continued to invoke Glomar the court may either yield to the government's position or "because of the public
debate it may say 'This is ridiculous' and reject the Glomar claim and say you have to process the claim under FOIA",
Aftergood said.

Lawyers at ACLU believe the government is ready to move on the issue. They point to a legal letter to the judge
requesting an extension in the case. It states the request comes from Holder himself and that "given the significance
of the matters presented in this case, the government's position is being deliberated at the highest level of the
executive branch".

"There's only one issue" said Jameel Jaffer, the director of ACLU's Centre for Democracy. "There's nothing to
discuss at a higher level except whether to acknowledge a programme they've already discussed many times."

Jaffer admits he has no idea what might happen. "They may not release anything at all, they might continue to say it's
a secret. It's possible but it's absurd. On the one hand there's extraordinary public interest in the drone programme.
On the other hand they recently filed a legal brief claiming it's too secret even to acknowledge. It surprised me that
they were willing to say that to the appeals court in DC.

"Everyone recognised now that the programme will be an important aspect of President Obama's legacy. He ought to
be thinking about this not in terms of short-term political considerations but in terms of how the programme will be
viewed by history."

In the past secrecy over the drone programme had been due to diplomacy — for instance, to admit to foreign
governments that military action in sovereign territory was taking place would be "awkward or worse", Aftergood
said. But now the secret is out and "everyone believes it to be true".

He was sceptical there would be any release of information but said he would like to see the CIA's drone programme
moved out of the category of covert action. "I would like to see them put everything on the table. To say 'What we're
doing is part of the war on al-Qaida, that has been authorised as part of the authorisation of military force.' The
programme ought to be normalised and disclosed and debated.

"To pretend that it doesn't exist seems like an act of bad faith. It's an attempt to forestall a controversy that is taking
place anyway. The CIA has been hiding behind a pretence of secrecy. It should drop the pretence."

Mike Buchwald

Counsel and Designee to Chairman Dianne Feinstein
Senate Select Committee on Intelligence

211 Hart Office Buiiding

Washington D.C. 20510

(202) 224-1700



From: Agrast, Mark D. (OLA)

To: 'Sawyer, Heather'; Weich, Ron (OLA)

CC: Apelbaum, Perry; Lachmann, David; Vassar, Bobby
Sent: 1/18/2012 7:13:29 PM

Subject: RE: Letter re: Authority for Targeted Killing
Heather,

Thanks very much.
Best,

Mark

From: Sawyer, Heather [mailto:Heather.Sawyer@mail.house.gov]
Sent: Wednesday, January 18, 2012 5:38 PM

To: Agrast, Mark D. (OLA); Weich, Ron (OLA)

Cc: Apelbaum, Perry; Lachmann, David; Vassar, Bobby

Subject: Letter re: Authority for Targeted Killing

Mark/Ron,

I've attached a letter from Reps. Conyers, Nadler, and Scott following-up on their requests to review the OLC memo
explaining the legal authority for the lethal targeting of Anwar al-Awlaki or for a classified briefing on this issue. They
also urge the Administration to provide a public explanation, in line with the President’s pledge of greater accountability
and transparency and to ensure continued public support for the President’'s counterterrorism efforts.

Please give me a call if you have any questions. Best,

Heather

Heather C. Sawyer

Minority Counsel

House Judiciary Committee
Subcommittee on Constitution
B-336 Rayburn HOB

NN IDE_LONAL il ms s
(eUz) ££0-09U0 \Prione)

(202) 225-1845 (fax)

CONFIDENTIALITY NOTICE: The information contained in this e-mail, including any attachments, is confidential and may be legally

privileged. If you are not its intended recipient, you are hereby notified that any review, dissemination, distribution, copying, retention,
or storage of any of this information is strictly prohibited. If you have reason fo believe that you may have received this e-mail in error,
please notify the sender immediately, permanently delete the original and all electronic copies, and destroy all paper copies. Thank you.



U.S. Department of Justice

Office of Legislative Affairs

Office of the Asgistan! Atorney General Washington, 2.0 20530

TOP SECRET/CODEWORD/NOFORN
UNCLASSIFIED WHEN SEPARATED FROM CLASSIFIED ENCLOSURE

October 11, 2011

The Honorable Mike Rogers

Chairman

The Honorable C.A. "Dutch” Ruppersberger
Ranking Minority Member

Permanent Select Committee on Intelligence
U.S. House of Representatives

Washington. D.C. 20515

Dear Chairman Rogers and Ranking Member Ruppersberger:

In response to the Chairman's request, we are pleased to transmit a document prepared by
the Department of Justice containing a detailed analysis of the legal basis of a particular
classified program. This document is classified at the Top Secret/CODEWORD level.

Because this document contains highly classified information, it is being provided for
review by Committee Members and appropriately-cleared staff, and will be delivered in

accordance with our usual practice regarding such materials,

We hope that this information is helpful. Please do not hesitate to contact this office if
we may provide additional assistance regarding this, or any other matter.

Sincerely,

P AN

Ronald Weich
Asgsistant Attorney General

Fnclosure

TOP SECRET/CODEWORD/NOFORN ‘
UNCLASSIFIED WHEN SEPARATED FROM CLASSIFIED ENCLOSURE




From: Agrast, Mark D. (OLA)

To: Michael Allen (Michael.Allen@mail.house.gov)
Sent: 6/22/2012 4:55:36 PM
Subject: White paper - EXTENDED 222.69 KB
Attachments: MimosaStub.html

Michael,

As we discussed, we would appreciate your making this document available to members of the committee.
Although not classified, it is not intended for public dissemination. We would therefore appreciate your treating it
with all appropriate care.

Best,

Mark

Mark David Agrast

Deputy Assistant Attorney General

Office of Legislative Affairs

LS. DEPARTMENT OF JUSTICE

Robert F. Kennedy Main Justice Building

950 Pennsylvania Avenue, N.W., Room 1607
Washington, D.C. 20530-0001

202.514.2141 main | 202.305.7851 direct | 202.514 4482 fax

Unclassified email: mark.d.agrast(@usdoj.gov

SIPR: mark.agrast(@usdoj.sgov.gov

JWICS: mark. agrast({lfclmi [ic.gov




PATRICK J. LEAHY, VERMONT, CHAIRMAN

RICHARD . DURBIN, ILLINOIS. EFF SESS ALABAMA 5 -~

SHELDON WHITEHOUSE, RHODE ISLAND LIN ). GRAHAM, SOUTH CAROLINA GYE &_j ( CJ’ (

AMY KLOBUCHAR, MINNESOTA JOHN CORNYN, TEXAS "l t - J [5 ) Ena [
AL FRANKEN, MINNESOTA MICHAEL S. LEE, UTAH - :

CHRISTOPHER A. COONS, DELAWARE TOM COBURN, OKLAHOMA T

RICHARD BLUMENTHAL, CONNECTICUT COMMITTEE ON IHE JUDICIARY

WASHINGTON, DC 20510-6275

October 5, 2011
Via Electronic Communication

The Honorable Eric H. Holder, Jr.
Attorney General

U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, DC 20530

Dear Attorney General Holder:

On September 30, 2011, it was reported that Anwar al-Awlaqi was killed in an operation
conducted by the United States in Yemen. According to media accounts, the operation was
conducted following the issuance of a secret memorandum issued by the Department of Justice
authorizing the targeted killing of a U.S. citizen abroad. The published accounts include details
provided by “administration officials” and describe the memorandum as the product of a review
of legal issues raised by targeting and killing a U.S. citizen.

As the Ranking Member of the Committee on the Judiciary, I request that you provide a copy
of the memorandum described in press accounts to the Committee for review. This document
should be made available, along with any other corresponding, related, or derivative memoranda
that were prepared as part of drafting the memorandum. The memorandum should be made
available in an unredacted manner. Should the memorandum be classified, please alert my staff
so appropriate procedures can be followed to transmit the document.

Thank you for your cooperation and attention to this important matter. I would appreciate
your response, including the requested memorandum, no later than October 21, 2011.

Smcerely,

Charles E. Grassley :

Ranking Member
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PATRICK J. LEAHY, VERMONT, CHAIRMAN

HERB KOHL, WISCONSIN CHARLES E. GRASSLEY, I0WA

DIANNE FEINSTEIN, CALIFORNIA ORRIN G. HATCH, UTAH

CHARLES E. SCHUMER, NEW YORK JON KYL, ARIZONA

RICHARD J. DURBIN, ILLINOIS JEFF SESSIONS, ALABAMA .

SHELDON WHITEHOUSE, RHODE ISLAND LINDSEY O. GRAHAM, SOUTH CAROLINA C)Hnl ttﬂ %tﬁtw % Enatz
AMY KLOBUCHAR, MINNESOTA JOHN CORNYN, TEXAS

AL FRANKEN, MINNESOTA MICHAEL S. LEE, UTAH

CHRISTOPHER A. COONS, DELAWARE TOM COBURN, OKLAHOMA COMMrrTEE ON THE JUD'C'ARY

RICHARD BLUMENTHAL, CONNECTICUT
WASHINGTON, DC 20510-6275

Bruce A. CoHen, Chief Counsel and Staff Director
Kovan L. Davis, Republican Chief Counsel and Staff Director

October 5, 2011

The Honorable Eric H. Holder Jr.
Attorney General

U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, DC 20530

Dear Mr. Attorney General:

On September 30, 2011, it was reported that Anwar al-Awlaqi was killed in an operation
conducted by the United States in Yemen. According to media accounts, the operation was
conducted following the issuance of a secret memorandum issued by the Department of Justice
authorizing the targeted killing of a U.S. citizen abroad. The published accounts include details
provided by “administration officials” and describe the memorandum as the product of a review
of legal issues raised by targeting and killing a U.S. citizen.

Please provide an unredacted copy of the memorandum described in press accounts. Should the
memorandum be classified, please alert my staff so appropriate procedures can be followed.

Thank you for your cooperation and attention to this important matter.

Sincerely,

PATRICK
Chairm

10
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LAMAR S. SMITH, Texas
CHAIRMAN

F. JAMES SENSENBRENNER, JR., Wisconsin
HOWARD COBLE, Nerth Carclina
ELTON GALLEGLY, California
BOB GOODLATTE, Virginia
DANIEL E. LUNGREN, Califarnia
STEVE CHABOT, Ohio
DARRELL E. ISSA, California
MIKE PENCE, Indiana

J. RANDY FORBES, Virginia
STEVE KING, lowa

TRENT FRANKS, Arizona

LOUIE GOHMERT, Texas

JIM JORDAN, Ohio

TED POE, Texas Y
JASON CHAFFETZ, Utah

TOM REED, New Yeork

TIM GRIFFIN, Arkansss

TOM MARINO, Pennsyivania
TREY GOWDY, South Carolina
DENNIS ROSS, Florida

SANDY ADAMS, Florida

BEN QUAYLE, Arfzona

ONE HUNDRED TWELFTH CONGRESS

Congress of the Wnited States

Rovse of Representatioes
COMMITTEE ON THE JUDICIARY
2138 RayBurn House OFFICE BUILDING

WasHingTon, DC 205615-6216

(202) 225-3951
http:/Asanw. house.govijudiciary

January 18, 2012

The Honorable Eric H. Holder, Jr. -
Attorney General of the United States
U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, DC 20530-0001

Dear Attorney General Holder:

JOHN CONYERS, JR., Michigan
RANKING MEMBER

HOWARD L. BERMAN, California
JERROLD NADLER, New York

ROBERT C. “BOBBY" SCOTT, Virginia
MELVIN L. WATT, North Caroling

ZOE LOFGREN, California

SHEILA JACKSON LEE, Texas

MAXINE WATERS, California

STEVE COHEN, Tennessee

HENRY C. “HANK” JOHNSON, JR., Georgia
PEDRO R. PIERLUISI, Puerto Rico

MIKE QUIGLEY, lllinols

JUDY CHU, California

TED DEUTCH, Florida

LINDA T. SANCHEZ, California

DEBBIE WASSERMAN SCHULTZ, Florida

We are following up on our request to the Department of Justice to provide us with a
copy of any memoranda setting forth the legal and factual justifications for the targeted killing of
Anwar al-Awlaki or to otherwise brief us on this matter. We initiated our request following
reports that the Department’s Office of Legal Counsel wrote a “secret memorandum” authorizing
the lethal targeting of this United States citizen. See, e.g., Peter Finn, Secret U.S. memo
sanctioned killing of Aulaqi, Washington Post, Sept. 30, 2011. To our dismay, the Department
has not yet confirmed whether it will comply with our request.

We understand that this matter involves classified information and implicates national
security concerns, but these are not valid reasons to refuse to provide the requested information
to Members of Congress. The Administration reportedly undertook a careful analysis of its legal
obligations and the relevant facts before concluding that it’s action was lawful and appropriate.
Reviewing these legal and factual justifications falls squarely within the House Judiciary
Committee’s jurisdiction as the extrajudicial killing of a United States citizen implicates serious
constitutional and other legal considerations. Our Committee has a long line of instances where
we have been provided classified briefings involving classified matters.

President Obama has pledged greater oversight and accountability to congressional
commuttees as a means of preventing threats to the rule of law, which is particularly important
here given the lack of judicial oversight for this type of executive branch conduct. The
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The Honorable Eric H. Holder, Jr.
January 18, 2012
Page 2

Administration sought and obtained dismissal of a lawsuit brought by Anwar al-Awlaki’s father,
who sought judicial review of the decision to target his son. See Al-Aulagiv. Obama, 727
F.Supp. 2d 1 (2010). Judge Bates granted the Administration’s motion to dismiss that suit,
finding, among other things, that the case raised a non-justiciable political question, with the
policy choices and determinations at issue in the case best left “to the halls of Congress or the
confines of the Executive Branch.” Id. at 44 (internal quotation marks omitted). Having
successfully fought to foreclose court review, we believe it is incumbent on the Administration to
accede to the oversight of congressional committees proffered to the court as a constitutionally
mandated alternative to judicial review. The information that we seek is essential for any
congressional oversight, and continued delay in responding to our request — and certainly any
outright refusal to provide us with this information or an appropriate briefing — is inconsistent
with the Administration’s arguments to the court and its commitment to executive branch
- accountability. It also erodes public confidence that the rule of law is being respected by
America’s leaders.

(

We therefore respectfully request that the Department schedule a time for us to review the
relevant memoranda or to be briefed on this matter as soon as possible, with appropriate
safeguards to protect classified information. We would also appreciate confirmation of whether
other Members of Congress have been briefed on this issue and, if so, what legal memoranda or
opinions were reviewed, and when those briefings took place.

In addition to providing the opportunity for congressional oversight that we have
requested, we also urge the Department to provide a public analysis — by, for example, redacting
existing memoranda or opinions or preparing an appropriate white paper — that would allow for
informed public debate over the use of lethal targeting as a counterterrorism measure. President

- Obama rightly has criticized the prior Administration for using secret legal memoranda to justify
unlawful surveillance and the torture and mistreatment of terror suspects. The President must
recognize that there is now considerable public dismay and criticism over what appears to be
similar secrecy here. See, e.g., Washington Post, Administration should do more to defend the
Awlaki strike, October 7, 2011. We urge the Department to take steps to address these concerns
by providing to the public the legal principles and process that support the use of lethal targeting.
Doing so will honor the President’s commitment to greater accountability and transparency, and
will help maintain public support for the Administration’s counterterrorism efforts.




The Honorable Eric H. Holder, Jr.
January 18, 2012
Page 3

Given the importance of this issue, we look forward to a response at your earliest
convenience.

Sincerely,

Jerrold Nadler bber, €. “Bobby” Scott
Member of Congress Mentber of Congress

John Conyers, J
Member of Co

cc: Hon. Lamar Smith
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CHAIRMAN
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DANIEL E. LUNGREN, California
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May 21, 2012

The Honorable Eric H. Holder, Jr.
Attorney General of the United States
U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, DC 20530-0001

Dear Attorney General Holder:

We write to follow-up on our previous request for information regarding the
Administration’s legal and factual justifications for the targeted killing of Anwar al-Awlaki, We
initiated our request in October 2011, following press reports of a secret memo authorizing the
lethal targeting of this United States citizen, and followed up by letier to you dated January 18,
2012. We have not received any response to our requests.

In the meantime, you and John Brennan, Assistant to the President for Homeland Security
and Counterterrorism, have outlined the Administration’s legal and ethical justifications for the
use of lethal force in public speeches. We welcome the public acknowledgment of the use of
drone strikes to target terror suspects in various countries and the effort to outline the legal
principles and process that the Administration uses to identify specific individuals for lethal
targeting outside of a “hot” battlefield. As we noted in our January 18, 2012 letter, informing the
public honors the President’s commitment to greater accountability and transparency. Thank you
for taking steps to enable a more informed and robust public debate regarding the use of lethal
targeting as a counterterrorism measure.

However, these speeches do not obviate the need for the Department to respond to us
directly and to provide the requested documents or briefing. They also do not fully acknowledge
or explain the Administration’s drone program. Both you and Mr. Brennan spoke to the process
and justification for identifying and targeting specific individuals, with Mr. Brennan further
emphasizing that — before a strike is carried out — there must be a “high degree of confidence”
that “the individual being targeted is indeed the terrorist we are pursuing” and that innocent
civilians will not be injured or killed. These statements do not mention or account for
“signature” strikes, which apparently allow drone strikes even when the identity of those who
could be killed is not known. The Washington Post reported that the President approved the
increased use of signature strikes in Yemen five days before Mr. Brennan’s speech, in which he
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did not mention this increased use of signature strikes. See, e.g., Greg Miller, White House
approves broader Yemen drone campaign, Washington Post, April 25, 2012; Brennan speech is
first Obama acknowledgment of use of armed drones, Washington Post, April 30, 2012. It is not
clear why and how the legal and ethical justifications and process for identifying and targeting
specific individuals — who are shown to be members of al-Qa’ida or an associated force and an
imminent threat to the United States — apply to signature strikes. How, for example, does the
Administration ensure that the targets are legitimate terrorist targets and not insurgents who have
no dispute with the United States?

We therefore ask that, in addition to the documents requested in our January 18, 2012
letter (i.e., memoranda or opinions regarding the targeting of Anwar al-Awlaki), the Department
provide us with copies of all memoranda or opinions that provide a legal or factual justification
for the Administration’s drone program, including its use of “signature” strikes, or to otherwise
brief us on this.

As we noted in our January letter, we understand that this involves classified information
and implicates national security concerns. These are not valid reasons to refuse to provide the
requested information. You and Mr. Brennan noted in your public speeches that certain
Members of Congress ~ described by Mr. Brennan as “appropriate members of Congress and the
committees who have oversight of our counterterrorism programs” — are engaged in an ongoing
dialogue with the Administration regarding its use of drone strikes. The fact that the
Administration may be sharing information with other Members or Committees does not excuse
its failure to respond to our requests. Extrajudicial killing implicates serious constitutional and
other legal considerations. You and Mr. Brennan acknowledge this in your public speeches,
citing to our nation’s founding document as a source of your alleged authority as well as a
limitation on it. As the Ranking Members of the House Judiciary Committee and its
Subcommittees on Constitution and Crime, we have the responsibility and right to a complete
explanation of the Administration’s program and the legal and factual justifications for it.

Given the importance of this issue, we look forward to a response at your earliest
convenience,

Sincerely,

»
; Jerrold Nadler
Ranking MeThber Ranking Member,
Subcommittee on the Subgémmittee on Crime,
Constitution Terrorism and Homeland

Security

ce: Chairman Lamar Smith, House Committee on the Judiciary
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December 4, 2012

The Honorable Eric H. Holder, Jr.
Attorney General of the United States
U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, DC 20530-0001

Dear Attorney General Holder:

We are following up on our prior requests that the Department of Justice provide copies
of any memoranda setting forth the legal and factual justifications for the targeted killing of
Anwar al-Awlaki and the Administration’s broader use of unmanned aerial aircraft (“drones™) to
conduct airstrikes against terrorist targets. We requested information regarding the
Administration’s use of “personality” strikes where a specific individual has been identified and
targeted as well as the use of “signature” strikes where, according to press reports, a strike is
authorized based on patterns of behavior in an area but where the identity of those who could be
killed is not known. See Letter from John Conyers, Jr. et al. to Hon. Eric H. Holder, Jr., U.S.
Att’y Gen. (May 21, 2012). In addition to requesting this material or a briefing for ourselves, we
also asked the Department to provide a public analysis — suggesting, for example, a white paper
— to increase transparency and accountability and allow for informed public debate over the use
of lethal targeting as a counterterrorism measure.

On June 22, 2012, the Department provided us with a copy of a Department of Justice
White Paper titled “Lawfulness of a Lethal Operation Directed Against a U.S. Citizen Who Is A
Senior Operational Leader of Al-Qa’ida or An Associated Force.” That document, which is
marked as “Draft November 8, 2011, sets forth the legal framework for considering the
circumstances in which a particular, identifiable United States Citizen may be targeted. In
transmitting that document to us, the Department acknowledged that this white paper is not
classified, but took the position that it is not intended for public dissemination.

We appreciate the Department’s transmission of the white paper, which fleshes out the
legal points outlined in public speeches by you and by John Brennan, Assistant to the President
for Homeland Security and Counterterrorism, and represents a positive step in responding to our
prior requests for information. Unfortunately, while providing some additional information, the
paper does not fully satisfy our prior requests or fulfill our ongoing need for information that
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allows us to conduct meaningful congressional oversight. We therefore ask that you provide the
following information.

First, given the fact that the paper that we received is marked as a draft, we are interested
in knowing whether the paper has been revised or finalized. If so, please provide copies of any
revised or finalized versions.

Second, while the white paper explains the legal framework for a particular circumstance
— namely, where the Administration has identified a particular U.S. citizen who is a senior
operational leader of al-Qa’ida — it does not explain the Administration’s broader use of drone
strikes including, for example, its alleged use of “signature” strikes. As we noted in our May 21,
2012 letter, it is not clear why and how the legal and ethical justifications and process for
identifying and targeting specific individuals would apply to signature strikes. We therefore
reiterate our request for copies of all memoranda or opinions that provide a legal or factual
justification for the Administration’s broader drone program, including its use of “signature
strikes,” or to otherwise brief us on this.

Third, while outlining the legal justifications for a particular type of strike, the paper also
does not explain the process by which the Administration determines that legal and strategic
prerequisites have been met before a strike is authorized. Mr. Brennan outlined that process in
his April 30, 2012 public address at the Woodrow Wilson International Center for Scholars,
noting that the Administration would “look to institutionalize our approach more formally so that
the high standards we set for ourselves endure over time, including as an example for other
nations that pursue these [the use of advanced technology for lethal targeting] capabilities.”
Recent press reports also indicate that the Administration has been developing explicit rules to
govern lethal targeting of terrorists. See, e.g., Scott Shane, Election Spurred a Move to Codify
U.S. Drone Policy, NY Times, Nov. 24, 2012. Given the increased use of unmanned drone
strikes, and the Administration’s acknowledgement that future administrations and other
countries are likely to look to the standards and processes that this Administration has employed,
a clear and complete understanding of the processes as well as the legal principles for the entire
program is critical. We therefore request that you brief us on the status and substance of any
proposed rules and your plans for making such rules public, a step that we believe essential to
ensuring that appropriate standards are established to guide this and other nations going forward.

Finally, we also ask that you publicly release the Department of Justice White Paper
titled “Lawfulness of a Lethal Operation Directed Against a U.S. Citizen Who Is A Senior
Operational Leader of Al-Qa’ida or An Associated Force.” The paper does not contain classified
information and public release of this analysis would be a valuable continuation of the
Administration’s efforts — illustrated by your and Mr. Brennan’s public remarks — toward
honoring the President’s commitment to greater accountability and transparency.
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We look forward to a response at your earliest convenience.

Sincerely,

Jerrold Nadler Robert C/“Bobby” Scott

ohn Conyers, Jr.

Ranking Member Ranking Member ing Member
Subcommittee on the Subcommittee on
Constitution Crime, Terrorism and

Homeland Security

cc: The Honorable Lamar Smith, Chairman, House Committee on the Judiciary
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Congress of the United States
Houge of Wepregentatives

TWashington, BE 20515-4302
December 19, 2012

The Honorable Eric H. Holder
Attorney General

U.S. Department of Justice

950 Pennsylvania Avenue, NW
Washington, DC 20530

Dear Attortiey General Holder,

In the years since the September 11™ attacks, the United States has conducted attacks
using Unmanned Aerial Vehicles in many locations around the world. Some reports indicate that
in Pakistan alone from June 2004 to September 2012, drone strikes have killed between 2,570
and 3,337 people including 474 to 884 civilians, and 176 children.

Clear answers have not yet been given to the American public by the Administration as to the
specific legal justifications for the targeted use of drones abroad, especially when it comes to the
targeted killings of Americans. It is important for the American public to fully understand the
legal authority for these government actions. We request that you answer the following
questions:

1. Isit your legal opinion that the President does not need congressional authorization under
- the War Powers Act to conduct drone strikes abroad?

2. Does your legal opinion change if their use is part of an operation that continues for more
than 60 days? .

3. Whereis the legal authority for the President (or US intelligence agencies acting under
his direction) to target and kill a US Citizen abroad?

4. If the President has the legal authority to target U.S. citizens located abroad, what
limitations do you see on this power, if any? Specifically, in what instances is such
action legally justified under American law and in what instances would it not be

justified? .

We appreciate your quick response on this important issue.

“TED POE , ' Trey G(:de :
Member of Congress _ Member of Congress
HarRIS & LIBERTY COUNTY QFFICE . 7 - . WASHINGTC}N OFFICE . JEFFERSON COUNTY QFFICE
1801 KingwooD DRIVE, SUITE 240 430 CanNON House OFFICE BUILDING . . 505 ORLEANS, SUITE 100
Kingwooo, TX 77339 . . . WasHINGTON, DC 20515 ’ ) BEAUMONT, TX 77701
PHONE: (281) 446-0242 - ’ PHONE: (202) 225-6565 PHONE: {409) 212-1997

Fax: (281) 446-0252 =~ . - - FAx: (202) 225-5547 Fax: {409) 212-8711
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Congress of the United States
PHouse of Repregentatibves
Washington, DEC 20515—4302

February 8, 2013

The Honorable Eric H. Holder
Attorney General

U.S. Department of Justice
950 Pennsylvania Avenue, NW
Washington, DC 20530

Dear Attorney General Holder,

We write to follow-up on our December 19, 2012 letter (copy attached) and to include
additional questions based on the recently released Department of Justice (hereinafter “DOJ™)
White Paper entitled “Lawfulness of a Lethal Operation Directed Against a U.S. Citizen Who Is
a Senior Operational Leader of Al-Qa’ida or An Associated Force.”

DOJ’s legal analysis provides that a U.S. operation using lethal force in a foreign country
against a U.S. Citizen who is a senior operational leader of al-Qa’ida or an associated force
would be lawful if a “informed. high level official of the U.S. government has determined that
the targeted individual poses an imminent threat of violent attack against the United States.”

1. Specifically, which individuals would be classified as "informed, high level"
officials having the authority to make this decision?

5]

Who specifically makes the determination on whether their intelligence relied on
to make this determination is reliable?

3.  What groups are classified as an “associated force™ of al-Qa’ida?
4. Who specifically determines whether the threat is imminent?
5. Who specifically determines whether capture is feasible?

DOIJ’s legal analysis continues by holding: “Were the target of a lethal operation a U.S.
Citizen who may have rights under the Due Process Clause and the Fourth Amendment, that
individual’s citizenship would not immunize him from a lethal operation.”

1. Does this statement mean that once an “informed high level official™ of the U.S.

Government determines a U.S. Citizen poses an imminent threat of a violent attack

against the United States, that Citizen no longer possesses due process rights under
the U.S. Constitution?
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What if the determination is wrong, and the targeted individual was either not a
member of al-Qa’ida or an associated force, or did not pose an imminent threat of
violent attack against the United States? Is it in your legal opinion that Due Process
rights would once again attach? Would their family have legal recourse? What
recourse? And in what forum?

3. Is there legal justification in U.S. case law wherein Due Process rights for U.S.
Citizens have been removed in a similar fashion by administration officials without a
finding in court?

4. Ifthe 4™, 5™ and 14™ Amendments to the United States Constitution allow for the
killing of a U.S. Citizen on foreign soil, is the analysis materially different for a U.S.
Citizen on American soil who also meets the requirements set forth in the DOJ legal
analysis?

w

If the 4", 5, 14™ and (presumably 8") Amendments allow for the killing of a U.S.
Citizen on foreign soil who meets DOJ guidelines, would the analysis be different for
enhanced interrogation techniques should capture be effectuated rather than killing?

We would appreciate a prompt response to these questions, as well as those raised in our
December 19, 2012 letter.

TED POE Trey Gofvdy
Member of Congress (TX-02) Member of Congress (SC-04)
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The Honorable Patrick J. Leahy =
Chairman —
Committee on the Judiciary b

United States Senate
Washington, DC 20530

Dear Mr. Chairman:

Since entering office, the President has made clear his commitment to providing
Congress and the American people with as much information as possible about our
sensitive counterterrorism operations, consistent with our national security and the proper
functioning of the Executive Branch. Doing so is necessary, the President stated in his
May 21, 2009 National Archives speech, because it enables the citizens of our democracy
to “make informed judgments and hold [their Government] accountable.”

In furtherance of this commitment, the Administration has provided an
unprecedented level of transparency into how sensitive counterterrorism operations are
conducted. Several senior Administration officials, including myself, have taken
numerous steps to explain publicly the legal basis for the United States’ actions to the
American people and the Congress. For example, in March 2012, I delivered an address
at Northwestern University Law School discussing certain aspects of the
Administration’s counterterrorism legal framework. And the Department of Justice and
other departments and agencies have continually worked with the appropriate oversight
committees in the Congress to ensure that those committees are fully informed of the
legal basis for our actions.

The Administration is determined to continue these extensive outreach efforts to
communicate with the American people. Indeed, the President reiterated in his State of
the Union address earlier this year that he would continue to engage with the Congress
about our counterterrorism efforts to ensure that they remain consistent with our laws and
values, and become more transparent to the American people and to the world.

To this end, the President has directed me to disclose certain information that until
now has been properly classified. You and other Members of your Committee have on
numerous occasions expressed a particular interest in the Administration’s use of lethal
force against U.S. citizens. In light of this fact, I am writing to disclose to you certain
information about the number of U.S. citizens who have been killed by U.S.
counterterrorism operations outside of areas of active hostilities. Since 2009, the United
States, in the conduct of U.S. counterterrorism operations against al-Qa’ida and its
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associated forces outside of areas of active hostilities, has specifically targeted and killed
one U.S. citizen, Anwar al-Aulaqi. The United States is further aware of three other U.S.
citizens who have been killed in such U.S. counterterrorism operations over that same
time period: Samir Khan, ‘Abd al-Rahman Anwar al-Aulaqi, and Jude Kenan
Mohammed. These individuals were not specifically targeted by the United States.

As I noted in my speech at Northwestern, “it is an unfortunate but undeniable
fact” that a “small number” of U.S. citizens “have decided to commit violent attacks
against their own country from abroad.” Based on generations-old legal principles and
Supreme Court decisions handed down during World War II, as well as during the
current conflict, it is clear and logical that United States citizenship alone does not make
such individuals immune from being targeted. Rather, it means that the government must
take special care and take into account all relevant constitutional considerations, the laws
of war, and other law with respect to U.S. citizens — even those who are leading efforts to
kill their fellow, innocent Americans. Such considerations allow for the use of lethal
force in a foreign country against a U.S. citizen who is a senior operational leader of al-
Qa’ida or its associated forces, and who is actively engaged in planning to kill
Americans, in the following circumstances: (1) the U.S. government has determined,
after a thorough and careful review, that the individual poses an imminent threat of
violent attack against the United States; (2) capture is not feasible; and (3) the operation
would be conducted in a manner consistent with applicable law of war principles.

These conditions should not come as a surprise: the Administration’s legal views
on this weighty issue have been clear and consistent over time. The analysis in my
speech at Northwestern University Law School is entirely consistent with not only the
analysis found in the unclassified white paper the Department of Justice provided to your
Committee soon after my speech, but also with the classified analysis the Department
shared with other congressional committees in May 2011 — months before the operation
that resulted in the death of Anwar al-Aulaqi. The analysis in my speech is also entirely
consistent with the classified legal advice on this issue the Department of Justice has
shared with your Committee more recently. In short, the Administration has
demonstrated its commitment to discussing with the Congress and the American people
the circumstances in which it could lawfully use lethal force in a foreign country against
a U.S. citizen who is a senior operational leader of al-Qa’ida or its associated forces, and
who is actively engaged in planning to kill Americans.

Anwar al-Aulagqi plainly satisfied all of the conditions I outlined in my speech at
Northwestern. Let me be more specific. Al-Aulaqi was a senior operational leader of al-
Qa’ida in the Arabian Peninsula (AQAP), the most dangerous regional affiliate of al-
Qa’ida and a group that has committed numerous terrorist attacks overseas and attempted
multiple times to conduct terrorist attacks against the U.S. homeland. And al-Aulaqi was
not just a senior leader of AQAP — he was the group’s chief of external operations,
intimately involved in detailed planning and putting in place plots against U.S. persons.

In this role, al-Aulaqi repeatedly made clear his intent to attack U.S. persons and
his hope that these attacks would take American lives. For example, in a message to




Muslims living in the United States, he noted that he had come “to the conclusion that
Jihad against America is binding upon myself just as it is binding upon every other able
Muslim.” But it was not al-Aulaqi’s words that led the United States to act against him:
they only served to demonstrate his intentions and state of mind, that he “pray[ed] that
Allah [would] destro[y] America and all its allies.” Rather, it was al-Aulaqi’s actions —
and, in particular, his direct personal involvement in the continued planning and
execution of terrorist attacks against the U.S. homeland — that made him a lawful target
and led the United States to take action.

For example, when Umar Farouk Abdulmutallab — the individual who attempted
to blow up an airplane bound for Detroit on Christmas Day 2009 — went to Yemen in
2009, al-Aulaqi arranged an introduction via text message. Abdulmutallab told U.S.
officials that he stayed at al-Aulaqi’s house for three days, and then spent two weeks at
an AQAP training camp. Al-Aulaqi planned a suicide operation for Abdulmutallab,
helped Abdulmutallab draft a statement for a martyrdom video to be shown after the
attack, and directed him to take down a U.S. airliner. Al-Aulaqi’s last instructions were
to blow up the airplane when it was over American soil. Al-Aulagqi also played a key role
in the October 2010 plot to detonate explosive devices on two U.S.-bound cargo planes:
he not only helped plan and oversee the plot, but was also directly involved in the details
of its execution — to the point that he took part in the development and testing of the
explosive devices that were placed on the planes. Moreover, information that remains
classified to protect sensitive sources and methods evidences al-Aulagi’s involvement in
the planning of numerous other plots against U.S. and Western interests and makes clear
he was continuing to plot attacks when he was killed.

Based on this information, high-level U.S. government officials appropriately
concluded that al-Aulagi posed a continuing and imminent threat of violent attack against
the United States. Before carrying out the operation that killed al-Aulagqi, senior officials
also determined, based on a careful evaluation of the circumstances at the time, that it
was not feasible to capture al-Aulagi. In addition, senior officials determined that the
operation would be conducted consistent with applicable law of war principles, including
the cardinal principles of (1) necessity — the requirement that the target have definite
military value; (2) distinction — the idea that only military objectives may be intentionally
targeted and that civilians are protected from being intentionally targeted; (3)
proportionality — the notion that the anticipated collateral damage of an action cannot be
excessive in relation to the anticipated concrete and direct military advantage; and (4)
humanity — a principle that requires us to use weapons that will not inflict unnecessary
suffering. The operation was also undertaken consistent with Yemeni sovereignty.

While a substantial amount of information indicated that Anwar al-Aulaqi was a
senior AQAP leader actively plotting to kill Americans, the decision that he was a lawful
target was not taken lightly. The decision to use lethal force is one of the gravest that our
government, at every level, can face. The operation to target Anwar al-Aulaqi was thus
subjected to an exceptionally rigorous interagency legal review: not only did I and other
Department of Justice lawyers conclude after a thorough and searching review that the




operation was lawful, but so too did other departments and agencies within the U.S.
government.

The decision to target Anwar al-Aulaqi was additionally subjected to extensive
policy review at the highest levels of the U.S. Government, and senior U.S. officials also
briefed the appropriate committees of Congress on the possibility of using lethal force

.
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justification was subsequently explained in detail to those committees, well before action
was taken against Aulagi. This extensive outreach is consistent with the Administration’s
strong and continuing commitment to congressional oversight of our counterterrorism
operations — oversight which ensures, as the President stated during his State of the
Union address, that our actions are “consistent with our laws and system of checks and
balances.”

The Supreme Court has long “made clear that a state of war is not a blank check
for the President when it comes to the rights of the Nation’s citizens.” Hamdi v.
Rumsfeld, 542 U.S. 507, 536 (2004); Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S.
578, 587 (1952). But the Court’s case law and longstanding practice and principle also
make clear that the Constitution does not prohibit the Government it establishes from
taking action to protect the American people from the threats posed by terrorists who hide
in faraway countries and continually plan and launch plots against the U.S. homeland.
The decision to target Anwar al-Aulaqi was lawful, it was considered, and it was just.

* ok %k & Xk

This letter is only one of a number of steps the Administration will be taking to
fulfill the President’s State of the Union commitment to engage with Congress and the
American people on our counterterrorism efforts. This week the President approved and
relevant congressional committees will be notified and briefed on a document that
institutionalizes the Administration’s exacting standards and processes for reviewing and
approving operations to capture or use lethal force against terrorist targets outside the
United States and areas of active hostilities; these standards and processes are either
already in place or are to be transitioned into place. While that document remains
classified, it makes clear that a cornerstone of the Administration’s policy is one of the
principles I noted in my speech at Northwestern: that lethal force should not be used
when it is feasible to capture a terrorist suspect. For circumstances in which capture is
feasible, the policy outlines standards and procedures to ensure that operations to take
into custody a terrorist suspect are conducted in accordance with all applicable law,
including the laws of war. When capture is not feasible, the policy provides that lethal
force may be used only when a terrorist target poses a continuing, imminent threat to
Americans, and when certain other preconditions, including a requirement that no other
reasonable alternatives exist to effectively address the threat, are satisfied. And in all
circumstances there must be a legal basis for using force against the target. Significantly,




the President will soon be speaking publicly in greater detail about our counterterrorism
operations and the legal and policy framework that governs those actions.

I recognize that even after the Administration makes unprecedented disclosures
like those contained in this letter, some unanswered questions will remain. I assure you
that the President and his national security team are mindful of this Administration’s
pledge to public accountability for our counterterrorism efforts, and we will continue to
give careful consideration to whether and how additional information may be declassified
and disclosed to the American people without harming our national security.

Sincerely,

Eric H. Holder, Jr.
Attorney General

cc: Ranking Member Charles Grassley
Chairman Dianne Feinstein
Vice Chairman Saxby Chambliss
Chairman Carl Levin
Ranking Member James Inhofe
Chairman Bob Goodlatte
Ranking Member John Conyers, Jr.
Chairman Mike Rogers
Ranking Member C.A. Dutch Ruppersberger
Chairman Howard P. McKeon
Ranking Member Adam Smith
Chairman Robert Menendez
Ranking Member Bob Corker
Chairman Ed Royce
Ranking Member Eliot Engel
Majority Leader Harry Reid
Minority Leader Mitch McConnell
Speaker John Boehner
Majority Leader Eric Cantor
Minority Leader Nancy Pelosi
Minority Whip Steny Hoyer
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November 26, 2013

The Honorable Eric Holder
Attorney General

United States Department of Justice
‘Washington, D.C. 20530

Dear Attorney General Holder:

Thank you for providing us and the other members of the Senate Select Committee on
Intelligence with access to the Department of Justice legal opinions regarding the
deliberate killing of Americans in the course of counterterrorism operations. These
opinions appear to be largely consistent with classified and unclassified information that
the Intelligence Committee has previously been provided, in terms of both the legal
analysis and the operational details that they contain.

Having carefully reviewed the matter, we believe that the decision to use lethal force
against Anwar al-Aulaqi was a legitimate use of the authority granted to the President.
As the President noted in his May 2013 speech at the National Defense University, Mr.
al-Aulaqi clearly made a conscious decision to join an organized fighting force that was
(and is) engaged in planning and carrying out attacks against the United States, including
the 2009 Christmas Day bombing and the 2010 cargo plane plot. By taking ona
leadership role in this organization, involving himself in ongoing operational planning
against the United States, and demonstrating the capacity and intent to carry out these
operations, he made himself a legitimate target for military action. Additionally, while
the US government did not publicly acknowledge that it was attempting to kill Mr, al-
Aulagi, this fact was nonetheless widely reported in US and intemnational media. This
disclosure served as the modern equivalent of a wanted poster, and if Mr. al-Aulaqi had
been a wrongly targeted innocent man he could have turned himself in and cleared his
name. Additionally, alternative reasonable means to apprehend Mr. al-Aulagi or
otherwise deal with the threat that he posed do not appear to have been available.
Finally, based on what we have seen and been told, lethal force appears to have been used
against Mr. al-Aulaqi in a manner consistent with applicable international law.

At the same time, however, we have also concluded that the limits and boundaries of the
President’s power to authorize the deliberate killing of Americans need to be laid out
with much greater specificity. It is extremely important for both Congress and the public
to have a full understanding of what the executive branch thinks the President’s
authorities are, so that lawmakers and the American people can decide whether these
authorities are subject to adequate limits and safeguards.

In particular, we believe that the Executive Branch needs to explain exactly how much
evidence it believes the President needs to determine that a particular American is a
legitimate target for military action. Additionally, we believe the Executive Branch
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should explain the requirement that a targeted individual represent an “imminent” threat,
and the requirement that targeted individuals should only be killed if their capture is
“infeasible,” in more detail as well. And while you have clarified that these authorities
cannot be used inside the United States, absent extraordinary circumstances such as the
Pearl Harbor attack, it is unclear to us what other geographic boundaries, if any, exist for
this authority, We also believe the Executive Branch needs to clarify whether all lethal
counterterrorism operations to date have been carried out pursuant to the 2001
Authorization to Use Military Force, or whether any have been based solely on the
President’s own authorities.

Furthermore, there is a critical need for additional clarity as to how the Bill of Rights’
due process protections apply in this context. The President has said that it would not be
constitutional for the US government to target and kill an American without due process,
and your 2012 speech at Northwesten University addressed this question by making
apparent reference to three Supreme Court cases. However, none of these cases
specifically addressed the government’s ability to kill Americans without trial, and we
believe that both the rules that are being derived from these cases and the rationale for
applying them to targeted killings away from traditional battlefields need to be articulated
with much more detail.

In our view, the answers to these questions need to be shared not just with the
congressional intelligence committees, but with the rest of Congress and the public as
well. The House and Senate Intelligence Committees can provide oversight of secret
operations, but we do not believe that it is appropriate for the Executive Branch to rely on
secret laws and standards. The United States’ playbook for combatting terrorism will
sometimes include sections that are secret, but the rulebook that the United States follows
should always be available to the American public. We are encouraged that you and the
President seem to share this view, and we look forward to engaging with the
Administration to ensure that both Congress and the American people have an adequate
understanding of these authorities. As we see it, every American has the right to know
when their government believes it is allowed to kill them.

Finally, we note that over the past two and a half years the Intelligence Committee has
made numerous requests to see additional legal opinions regarding targeted killings away
from active war zones, which address other aspects of the subject beyond the targeting of
Americans, We ask that you cnsure that this analysis is provided to Congress as well,
and, to the maximum extent possible, to the public, since we believe that the Executive
Branch should be as open and transparent about the rules for targeted killings as possible.
We also ask that you support Section 321 of the FY14 Intelligence Authorization Bill,
which requires that the Attorney General provide the congressional intelligence
committees a listing of every opinion of the Office of Legal Counsel (OLC) of the
Department of Justice that has been provided to an element of the IC. Providing a list of
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documents to the intelligence oversight committees should not be a difficult decision, so
we look forward to your support on that provision,

We have seen that the government officials who carry out targeted killings are sincere in
their desire to avoid harming civilians, but we also believe that the Executive Branch
should do more to explain its process for determining who is a civilian and who is not, as
well as what rules exist for the protection of civilians, and what methods are used to
identify civilian casualties in areas where on-the-ground after action reviews are not
possible. This would give the American public and our close allies the opportunity to
evaluate these standards based on a clear understanding of the facts, instead of forcing
them to make judgments based on vague and sometimes misleading press accounts,

The United States is currently setting precedents for 21* century warfare that many other
nations will eventually follow. We know that this Administration agrees that it is
important to ensure that American military force is used as precisely and responsibly as
possible, based on the recognition that this is the best way to protect the United States
and the best way to protect civilians around the world. Increasing transparency about the
rules that America follows when using military force would make the US government
more accountable to the public, and allow the public to insist on improvements where

. appropriate, It would also increase America’s ability to hold other countries accountable

. for following international standards that this Administration has worked hard to uphold.

And, it would increase the likelihood that other countries will adhere to these standards in
the future.

Thank you for your attention to this extremely important matter. We recognize that many
of the questions that we are asking are difficult, but their importance cannot be
overstated. This is why we are pressing you and the rest of the Obama Administration to
answer them now, rather than leaving them to be resolved at some unspecified point in
the future. We look forward to working with you and the rest of the Administration on
this issue in the months ahead.

ot 1 Uit e s

Ron Wyden Mark Udall Martin Heinrich ¥
United States Senator United States Senator United States Senator
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The Honorable Robert S. Mueller, 111
Director

Federal Bureau of Investigation

J. Edgar Hoover Building

935 Pennsylvania Avenue, NW
Washington, DC 20535

Dear Honorable Mueller:

Thank you for your testimony at the Senate Committee on the Judiciary hearing entitled
“Oversight of the Federal Bureau of Investigation” on December 14, 2011. Attached are written
questions from Committee members. We look forward to including your answers to these
questions, along with your hearing testimony, in the formal Committee record.

Please help us complete a timely and accurate hearing record by sending an electronic version of
your responses to Halley Ross, Hearing Clerk, Senate Judiciary Committee, at
Halley Ross@judiciary-dem.senate.gov, no later than January 5, 2012.

Where circumstances make it impossible to comply with the two-week period provided for

submission of answers, witnesses may explain in writing and request an extension of time to
reply.

Again, thank you for your participation. If you have any questions, please contact Halley at
(202) 224-7703.

Sincerely,
PATRICK LEAHY f 5
Chairman
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Senate Committee on the Judiciary

“Oversight of the Federal Bureau of Investigation”
December 14, 2011




Senate Committee on the Judiciary
Hearing on FBI Oversight
December 14, 2011
Questions for the Record From Senator Charles Grassley

To Director Robert Mueller

(1) Office of Legal Counsel Opinion on Anwar al-Awlaki

On September 30, 2011, it was reported that Anwar al-Awlaki, a U.S. citizen, was killed in an
operation conducted by the United States in Yemen. According to media accounts, the operation
was conducted following the issuance of a secret memorandum issued by the Department of
Justice authorizing the targeted killing of a U.S. citizen abroad. The published accounts include
details provided by “administration officials” and describe the memorandum as the product of a
review of legal issues raised by targeting and killing a U.S. citizen.

I, along with Chairman Leahy, have requested a copy of this memorandum from the Justice
Department. Despite the Administration publicly acknowledging the memorandum’s existence
to the media, it has not yet been provided to Congress. At the hearing, I asked you about this
letter and whether you supported Congress having access to it. You replied that it was not your
role in determining whether Congress should have access.

a. Do you agree that Congress has an obligation to conduct oversight of the targeted
killing of an American citizen by the United States?

b. Do you agree that, to the extent practicable, decisions as important as the legal
authority granting the Government permission to kill an American citizen should be
made public? If not, why not?




U.S. Department of Justice

Office of Legislative Affairs

Office of the Assistant Attorney General Washington, D.C. 20530
May 15, 2012

The Honorable Patrick Leahy
Chairman

Committee on the Judiciary
United States Senate
Washington, DC 20510

Dear Mr. Chairman:

Enclosed please find responses to questions for the record arising from the appearance of FBI
Director Robert Mueller at an oversight hearing before the Committee on December 14, 2011.

We sincerely apologize for the delay and hope that this information is of assistance to the Committee.
Please do not hesitate to contact this office if we may provide additional assistance regarding this, or any
other matter. The Office of Management and Budget has advised us that from the perspective of the
Administration’s program there is no objection to submission of this letter.

Sincerely,
Ronald Weich
Assistant Attorney General

Enclosure

cc: The Honorable Charles Grassley
Ranking Minority Member
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Responses of the Federal Bureau of Investigation
to Questions for the Record
Arising from the December 14, 2011, Hearing Before the
Senate Committee on the Judiciary
Regarding “Oversight of the FBI”

Juestions Posed by Senator Feinstein




uestions Posed by Senator Grassley

Office of Legal Counsel Opinion on Anwar al-Awlaki
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12. On September 30, 2011, it was reported that Anwar al-Awlaki, a U.S. citizen, was
killed in an operation conducted by the United States in Yemen. According to media
accounts, the operation was conducted following the issuance of a secret memorandum
issued by the Department of Justice authorizing the targeted killing of a U.S. citizen
abroad. The published accounts include details provided by “administration officials” and
describe the memorandum as the product of a review of legal issues raised by targeting and
Kkilling a U.S. citizen.

I, along with Chairman Leahy, have requested a copy of this memorandum from the
Justice Department. Despite the Administration publicly acknowledging the
memorandum’s existence to the media, it has not yet been provided to Congress. At the
hearing, I asked you about this letter and whether you supported Congress having access to
it. You replied that it was not your role in determining whether Congress should have
access.

a. Do you agree that Congress has an obligation to conduct oversight of the targeted
killing of an American citizen by the United States?

Response:

The FBI’s authorities and responsibilities, which are established by statute, do not include
determining Congress’ obligations.

b. Do you agree that, to the extent practicable, decisions as important as the legal
authority granting the Government permission to kill an American citizen should be made

public? If not, why not?

Response:

We defer to others in the Administration for response to this inquiry.

. 2R | ]
[ hese responses are current as of 2724712
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PATRICK J. LEAHY, VERMONT, CHAIRMAN
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CHARLES E. SCHUMER, NEW YORK JON KYL, ARIZONA

RICHARD J, DURBIN, ILLINOIS JEFF SESSIONS, ALABAMA
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AL FRANKEN, MINNESOTA

CHRISTOPHER A, COONS, DELAWARE TOM COBURN, OKLAHOMA
RICHARD BLUMENTHAL, CONNECTICUT

MICHAEL 5. LEE, UTAH
COMMITTEE ON THE JUDICIARY

WASHINGTON, DC 20510-6275

Bruce A. Cowen, Chief Counsel and Staff Director
Kowan L. Davis, Republican Chief Counsel and Staff Director

June 20, 2012 i

The Honorable Eric H. Holder, Jr. ol
Attorney General =
U.S. Department of Justice bk
950 Pennsylvania Avenue, NW

Washington, DC 20530-0001

Dear Mr. Attorney General:

Thank you for your testimony at the Senate Committee on the Judiciary hearing entitled
“Oversight of the U.S. Department of Justice” on June 12, 2012. Attached are written questions
from Committee members. We look forward to including your answers to these questions, along
with your hearing testimony, in the formal Committee record.

Please help us complete a timely and accurate hearing record by sending an electronic version of
your responses to Halley Ross, Hearing Clerk, Senate Judiciary Committee, at
Halley Ross@judiciary-dem.senate.gov, no later than July 4, 2012.

Where circumstances make it impossible to comply with the two-week period provided for

submission of answers, witnesses may explain in writing and request an extension of time to
reply.

Again, thank you for your participation. If you have any questions, please contact Halley at
(202) 224-7703.

Sincerely,

Fakdt %

PATRICK LEAHY j

Chairman

Da


slogan
8





18. Memo Issued by Office of Legal Counsel Regarding Anwar al-Awlaqi

On September 30, 2011, Anwar al-Awlaqi, a United States citizen, was killed in an operation
conducted by the United States in Yemen. It was reported in the media that this targeted killing




followed the issuance of a secret memorandum authored by the Justice Department’s Office of
Legal Counsel (OLC). On October 5, 2011, I sent a letter to you requesting a copy of any such
memorandum, offering to make appropriate arrangements if the memo was classified. I have
continually been told that the Justice Department will not confirm the existence of such a
memorandum, notwithstanding the fact that the existence of such a memorandum was described
to print media.

A. Given the Justice Department is not confirming the existence of the memorandum, is the
Department investigating any national security leaks related to this story? If not, why
not?

B. If such a memorandum exists, why does the Department continue to refuse to provide it
to the Judiciary Committee?




20. Use of Drones by Law Enforcement

Do any Justice Department entities use or plan to use drones for law enforcement purposes
within the United States? Has the Office of Legal Counsel been asked to or issued any
memoranda addressing the topic of use of drones by federal, state, local, or tribal domestic law
enforcement, administrative, or regulatory agencies? If so, please provide a copy of any
memoranda discussing this topic.




U.S. Department of Justice

Office of Legislative Affairs

Office of the Assistant Attorney General Washington, D.C. 20530

May 7, 2013

The Honorable Patrick J. Leahy
Chairman

Committee on the Judiciary
United States Senate
Washington, D.C. 20510

Dear Mr. Chairman:

Enclosed please find responses to questions for the record arising from the appearance of
Attorney General Eric Holder before the Committee on June 12, 2012. We apologize for our delay
and hope that this information is of assistance to the Committee. Please note that the Department is
currently in litigation with Congress regarding the investigation pertaining to Operation Fast and
Furious and, accordingly, we are not able to respond to questions related to that matter.

Please do not hesitate to call upon us if we may be of additional assistance. The Office of

Management and Budget has advised us that there is no objection to submission of this letter from
the perspective of the Administration’s program.

Sincerely,

TR KAy

Peter J. Kadzik
Principal Deputy Assistant Attorney General

Enclosure

cc: The Honorable Charles Grassley
Ranking Member
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Questions for the Record
Attorney General Eric H. Holder, Jr.
Committee on the Judiciary
United States Senate
June 12, 2012

UESTIONS POSED BY CHAIRMAN LEAHY




Memo Issued by Office of Legal Counsel Regarding Anwar al-Awlaqi

On September 30, 2011, Anwar al-Awlaqi, a United States citizen, was Kkilled in an
operation conducted by the United States in Yemen. It was reported in the media
that this targeted killing followed the issuance of a secret memorandum authored by
the Justice Department’s Office of Legal Counsel (OLC). On October 5, 2011, I sent
a letter to you requesting a copy of any such memorandum, offering to make
appropriate arrangements if the memo was classified. I have continually been told
that the Justice Department will not confirm the existence of such a memorandum,
notwithstanding the fact that the existence of such a memorandum was described to
print media.




A. Given the Justice Department is not confirming the existence of the
memorandum, is the Department investigating any national security leaks
related to this story? If not, why not?

Response:

Under longstanding policy, the Department of Justice generally does not publicly confirm or
deny the existence of an investigation into any particular matter.

B. If such a memorandum exists, why does the Department continue to refuse to
provide it to the Judiciary Committee?

Response:

Without confirming or addressing any particular program or operation, including whether there
is an Office of Legal Counsel opinion on the subject addressed in the question, the Department
has provided the Judiciary Committee with, and released publicly, a draft white paper that sets
forth a legal framework for considering the circumstances in which the U.S. government could
conduct a lethal operation directed against a U.S. citizen who is a senior operational leader of Al-
Qa’ida or an associated force.
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Use of Drones by Law Enforcement

39. Do any Justice Department entities use or plan to use drones for law enforcement
purposes within the United States? Has the Office of Legal Counsel been asked to
or issued any memoranda addressing the topic of use of drones by federal, state,
local, or tribal domestic law enforcement, administrative, or regulatory agencies? If
so, please provide a copy of any memoranda discussing this topic.

Response:

Law enforcement agencies within the Department are exploring the ways in which available new
technologies, such as unarmed Unmanned Aircraft Systems (UASs), may increase the
effectiveness of our nation’s law enforcement and public safety initiatives. Although UASs are a
new aviation technology, they remain just one of many types of aircraft from which lawful
aviation-based surveillance can be conducted, and the same legal requirements that would apply
to fixed and rotary-wing aviation platforms would apply to UASs. Accordingly, any DOJ law
enforcement agencies that deploy UASs must comply with all applicable constitutional,
statutory, privacy, and case-law requirements, as well as applicable Attorney General Guidelines.
For example, in addition to other authorities, FBI’s use of UASs must comport with the Attorney
General’s Guidelines for Domestic FBI Activities and the FBI’s own Domestic Investigations
and Operations Guide (Section 4, “Privacy and Civil Liberties, and Least Intrusive Methods™).

The DEA recently acquired two robotic miniature helicopters with video capabilities (DOD
surplus). Neither unit is currently in use. Only after DEA is able to comply with all relevant
FAA requirements will testing begin to determine the equipment’s capabilities and limitations.
Following the testing process, if the DEA decides to use the equipment, DEA will establish a
detailed protocol and policies on how and where they can be used. These policies will help to
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ensure that DEA operations comply with all constitutional and statutory requirements and protect
citizens’ civil liberties and privacy rights.

DEA has received information for law enforcement purposes from UASs operated by U.S.
Customs and Border Protection in the Southwest border region.

The ATF recently completed a one year research and development (R&D) project of rotary wing
UASs; ATF's inventory currently consists of six UASs. As part of a collective department effort,
an operational certification of authority (COA) has been submitted to the FAA. The UAS
technology will be utilized by ATF for operational reconnaissance/surveillance and crime scene
video evidence collection. ATF has drafted Standard Operational Procedures (SOP) for UASs,
and the agency is currently amending its official aviation policy to reflect the inclusion of UAS
operations. These policies will ensure that ATF operations comply with all constitutional and
statutory requirements and DOJ guidelines while protecting citizens' privacy and civil liberty
rights. ATF policy will prohibit its UAS inventory to be loaned to any local, state or federal law
enforcement agency or used by ATF in furtherance of other agency investigations.

As a general matter, the Department of Justice does not disclose whether the Office of Legal
Counsel has been asked to consider particular legal issues, nor does it disclose confidential legal
advice provided by OLC. The Department is fully committed, however, to ensuring that any use
of UASs by the Department’s law enforcement agencies complies fully with all relevant
constitutional and statutory requirements.
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June 27,2012

The Honorable Eric H. Holder, Jr.
Attorney General

U.S. Department of Justice
Washington, D.C. 20530

Dear Attorney General Holder,

JOHN CONYERS, JR., Michigan
RANKING MEMBER

HOWARD L. BERMAN, California
JERROLD NADLER, New York
ROBERT C. "“BOBBY” SCOTT, Virginia
MELVIN L. WATT, North Carolina
2ZOE LOFGREN, California

SHEILA JACKSON LEE, Texas
MAXINE WATERS, California

STEVE COHEN, Tennessee

HENRY C. “HANK” JOHNSON, JR., Georgia
PEDRO R. PIERLUISI, Puerto Rico
MIKE QUIGLEY, Illinois

JUDY CHU, California

TED DEUTCH, Florida

LINDA T. SANCHEZ, California
JARED POLIS, Colorado

The Judiciary Committee held a hearing on “Oversight of the Department of Justice” on
Thursday, June 7, 2012 at 9:30 a.m. in room 2141 of the Rayburn House Office Building. Thank

you for your testimony.

Questions for the record have been submitted to the Committee within five legislative
days of the hearing. The questions addressed to you are attached. We will appreciate a full and

complete response as they will be included in the official hearing record.

Please submit your written answers to Kelsey Deterding at

kelsey.deterding@mail.house.gov or 2138 Rayburn House Office Building, Washington, DC,
20515 by August 8, 2012. If you have any further questions or concerns, please contact Holt
Lackey, Chief Oversight and Investigations Counsel, at holt.lackey@mail.house.gov or at 202-

225-3951.
Thank you again for your participation in the hearing.

Sincerely,

S

Lamar Smith
Chairman
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United States House of Representatives

Committee on the Judiciary

Questions for the Record




4. We have made several requests to you to allow us to review the Office of Legal Counsel
memo that reportedly provides the legal justification for the lethal targeting of U.S. citizens
who are terror suspects. Your Department has sought dismissal of cases seeking judicial
review of lethal targeting by arguing, among other things, that the appropriate check on
executive branch conduct here is the Congress and that information is being shared with
Congress to make that check a meaningful one. Yet we have yet to get any response to our
requests.

a. Will you commit to providing the memo?

b. Will you also commit to briefing interested Committee members?

19



U.S. Department of Justice

Office of Legislative Affairs

Office of the Assistant Attorney General Washington, D.C. 20530

MAY 0 2 2013

The Honorable Bob Goodlatte
Chairman

Committee on the Judiciary
U.S. House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

Enclosed please find responses to questions for the record arising from the appearance of
Attorney General Eric Holder before the Committee on June 7, 2012. We apologize for our delay and
hope that this information is of assistance to the Committee. Please note that the Department is
currently in litigation with Congress regarding the investigation pertaining to Operation Fast and
Furious and, accordingly, we are not able to respond to questions related to that matter.

Please do not hesitate to call upon us if we may be of additional assistance. The Office of

Management and Budget has advised us that there is no objection to submission of this letter from
~ the perspective of the Administration’s program.

Sincerely,

R

Peter J. Kadzik
Principal Deputy Assistant Attorney General

Enclosure

cc: The Honorable John Conyers, Jr.
Ranking Member
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Questions for the Record
Eric H. Holder, Jr.
Attorney General
U.S. Department of Justice

Committee on the Judiciary
U.S. House of Representatives

“Oversight of the United States Department of Justice”
June 7, 2012




38.  We have made several requests to you to allow us to review the Office of Legal
Counsel memo that reportedly provides the legal justification for the lethal
targeting of U.S. citizens who are terror suspects. Your Department has sought
dismissal of cases seeking judicial review of lethal targeting by arguing, among
other things, that the appropriate check on executive branch conduct here is the
Congress and that information is being shared with Congress to make that check a
meaningful one. Yet we have yet to get any response to our requests.

A. Will you commit to providing the memo?

Response:

As a general matter, the Department of Justice does not disclose confidential legal advice that it
has provided. Nonetheless, the Administration has undertaken significant steps to accommodate
the interests of the appropriate committees of Congress in the general subject of your question.
The Department has provided Members of the Judiciary Committee with, and released publicly,
a draft white paper that sets forth a legal framework for considering the circumstances in which
the U.S. government could conduct a lethal operation directed against a U.S. citizen who is a
senior operational leader of Al-Qa’ida or an associated force. In addition, the Attorney General
made a public address at Northwestern University School of Law in March 2012 explaining that
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framework, and several other administration officials have also made public remarks to help
explain the legal framework that would apply in this area. As the Attorney General indicated in
his address, in keeping with the law and our constitutional system of checks and balances, the
Executive Branch regularly informs the appropriate members of Congress about our
counterterrorism activities, including the applicable legal framework, and would of course follow
the same practice where lethal force is used against U.S. citizens. As a general matter, the
department or agency that engages in any particular counterterrorism activity is in the best
position to explain the legal basis for that activity to its appropriate oversight

committee. Consistent with that, it is our understanding that those departments and agencies
involved in our nation’s counterterrorism efforts regularly keep their appropriate oversight
committees informed regarding those activities, including the legal basis for them.

Without confirming or addressing any particular program or operation, the President’s recent
decision to provide members of the Intelligence and Judiciary Committees with access to
classified OLC advice related to the subject of the draft white paper was an extraordinary
accommodation in the context of ongoing activities by the Executive Branch. The decision to
share the advice on a limited basis was designed to accommodate the interest of those »
committees in the underlying subject matter of the advice while at the same time seeking to
protect the sensitive and deliberative information contained in the documents.

B. Will you also commit to briefing interested Committee members?

Response:

See response to Question 38A, above.
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