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Re: Trade Pacts Threaten Effective Use of ClearA&irto Requlate Greenhouse Gases

With the stagnation of international negotiationsl &.S. legislative means of addressing the
climate challenge, climate campaigners have tutoexisting regulatory alternatives for
achieving reductions in greenhouse gas (GhG) eomissiThe primary alternatives for regulating
U.S. greenhouse gases are the Clean Air Act (CAR)O07 renewable fuels standard, various
state-level initiatives like the Regional Greenl®@as Initiative (RGGI) and California’s AB
32.

Many corporations strongly dislike the CAA andassociated state implementation plans
(SIPs), but the constitutionality and applicabilifiythe Act to GhGs stand on a strong legal
foundation. In contrast, the deference that U.8rtschave shown to the regulators and
legislators that have crafted the CAA is unlikedybe repeated internationally. Indeed, as shown
in this memo, the rules and procedures of the Wobrddle Organization (WTO), free trade
agreements (FTAs) and bilateral investment agreen{iiTs) are substantially less deferential
than their domestic counterparts to the environraadtdomestic rule-making norms.
International trade agreement attacks are far tdigpothetical threat, given that the CAA has
been successfully attacked at the WTO in the past,corporations are now pushing for a WTO
attack on the EU Aviation Directive.

The purpose of this memo is to inform climate adwes of the actions needed to ensure that
international trade agreement terms do not undermse of the CAA for regulating greenhouse
gases. The Act seems to be the most appropriast |@ast the best available, tool currently on
hand. It is also to inform trade campaigners albioeiimplications of their efforts for the climate
policy debates. We hope to show that climate cagmeas have a concrete and immediate
interest in the sphere of international trade avéstment agreement policymaking, and that
changes to this current model of rules is necedsaigckle the complex challenges presented by
climate change. The memo does not attempt to pecspecific legal analysis of grounds for a
CAA conflict with trade agreement obligations, bather a broader survey of areas of potential
conflict.

This matter has taken on special importance withetinergence of the Trans-Pacific Partnership
(TPP) — a regional trade deal that the Obama adtration is negotiating between 11 Western
Hemisphere and Asian economies. The deal couldieaiynincorporate major GhG emitters

like China. Because the TPP as drafted would pefodeign governmentnd investorsvith



controversial new rights to challenge the CAA atitkodomestic measures aimed at reducing
GhGs, climate campaigners have a special intaneggtting the prospective TPP right.

Given most readers of this memo will likely haveperstise on one or the other policy area, but
not both, the first section of this memo briefljtlmes the relevant trade rules, and the second
section does the same for the CAA’s applicatio®kdss. The third section looks at how specific
trade rules could conflict with the CAA. The firsdction offers certain policy and tactical
conclusions. Appendix | details the new CAA rulescars and trucks, while Appendix Il
provides a summary of the WTO attack on the Clemmét.

I. International trade and investment in a capsule

The WTO came into being on January 1, 1995, attinelusion of the Uruguay Round of trade
talks (1986-1994). This new body administered ieslpcessor, the 1947 General Agreement on
Tariffs and Trade (GATT), along with 16 other agrnemts. Among the primary differences
between the earlier GATT regime and the WTO is thatatter has a binding system of dispute
settlement (where trade sanctions can be authofiredolation of WTO rules), and an
application to a much wider field of economic aities. While the GATT primarily applied to
tariffs, quotas and other traditional trade polmstruments, the WTO also administers
agreements related to services (the General Agmternelrade in Services, or GATS), and
consumer labeling and product specifications agdirements (the Agreement on Technical
Barriers to Trade, or TBT), among others.

Agreements like GATT and GATS feature “general @tioms” that can be invoked by a
respondent country as a defense when another Wiibereattacks its environmental laws.
However, WTO panels have hardly ever allowed tesseptions to excuse a country’s WTO
rule violations, and agreements like the TBT doew@n have these defenses to begin with.

These new agreements were of grave concern to eranppnmental and consumer advocates,
who saw them as new ways for corporations to pashtfacks on cherished regulatiriEme

has largely borne out these concerns, as WTO hales been used to attack tobacco regulations,
dolphin protections, endangered species protediod (importantly for this memo) Clean Air

Act rules. (One of the final cases under the WT@&ecessor organization was against
measures related to U.S. CAFE standards.)

Different trade agreements are powerful in difféngays, but all generally require that federal,
state and sometimes local laws conform to the abiigs of the agreement&nlike in domestic
law, the federal government must ensure consistampliance across agencies and levels of
government. The WTO is particularly powerful because mosthef world’s countries are
members. As a consequence, WTO dispute settlerseisiohs are treated as deeply
authoritative. At the same time, the Reagan, Bughimton and Bush Il administrations pushed
for more draconian (or what would later be call@dTrO-plus”) rules in a series of bilateral trade
and investment agreements.

The U.S. government has signed FTAs or BITs witm&tdons® The first BITs were finalized in
the late 1980s with African nations, while the ¢di990s saw the emergence of FTAs with



major trading partners like Canada and Mexico (igiothe North American Free Trade
Agreement, or NAFTA) and new BITs with Argentinaguador and others. Currently, the
Obama administration is proposing expansion ofahekes to additional countries through the
11-nation Trans-Pacific Partnership (TPP) and thindBITs with China and India. The TPP,
unlike past bilateral and regional trade dealdgsigned as a “docking agreement” that
additional countries can sign onto. Consequertthyjli likely provide the templatdor trade
deals for decades to come.

FTAs and BITs provide sweeping new rights and pewerprivate foreign investors and
corporations. While new obligations are imposedost governments to provide foreign
investors such new privileges, few if any sociaénvironmental obligations are required of the
investors. These pacts also empower foreign invesddbypass domestic courts and sue
governments for cash damages in internationalnalsu These claims can be brought over
alleged violations of these new rights, includihg tight to demand compensation for domestic
policies that they claim reduce the value of tierestments. These cases are heard before UN
and World Bank tribunals staffed by private seettborneys, who often rotate between serving
as “judges” and bringing cases for corporations 3tope of non-discriminatory domestic
policies that are exposed to such attacks is wadtuding health and land use policies,
government procurement decisions, regulatory psrnmtellectual property rights, regulation of
financial instruments such as derivatives, and méfe know from the leaked TPP text
investment text that it largely replicates this péate.

The original goal of such international investmernés was to provide a means for foreign
investors to obtain compensation if a host goveniragpropriated their plant or land, and the
domestic court system could not provide a meanfafocompensation. However, over time,
both the rules and their interpretation have beamdtically expanded. As a result, these rules
are now establishing an alarming two-track systéjastice that privileges foreign corporations
in all sorts of ways relative to governments or éstit businesses.

Corporations’ use of the investor-state regimeihagased exponentially. Investment treaties
with such enforcement mechanisms have existed #iec&950s. Yet, by 1999, only 69 cases
had ever been filed at the International CentréferSettlement of Investment Disputes (ICSID)
— the World Bank body listed as a venue for inves&ses in the leaked text. Now ICSID’s
cumulative case load is over 385 — an increas&0fpércent over the last 13 years. And ICSID
is only one venue for such cases. Over $730 mitias been paid out under U.S. pacts alone —
70 percent which are from challenges to naturaues and environmental policies, not
traditional expropriations. Tobacco firms are udimg regime to challenge tobacco control
policies, including a case by Phillip Morris agdiAsistralia. Absent substantial changes to the
leaked text, the TPP would greatly increase theaisnvestor-state attacks on public interest
policies like the CAA and would expose governmeatsassive new financial liabilities.

What explains this rise in cases? As one legalrex@es noted, “the adjudicators lack well-
known safeguards of judicial independence (e.gureetenure, objective method of appointment
to cases)... the system can and should do much m@mtect itself and the arbitrators from
various reasons to suspect bias in the decisioringakocess®Indeed, the system appears to
have a built in incentive to hear more cases, lsigrarors are paid by the hour.



I1. The Clean Air Act in acapsule

The CAA is one of the most complex U.S. regulasmiiemes, and includes an interlocking set
of authorities. Its statute covers 293 pages df telile its associated regulations cover many
times that. It has spawned reams of litigation, ewaghy corporations (and politicians friendly to
them) strongly resent its strictures. Compared withe recent regulatory schemes, the Act
embodies the precautionary principle and limitsekient to which cost considerations are
balanced against environmental and public healtbomoes’

The Act creates a statutory obligation on the Eowinental Protection Agency (EPA) to protect
public health and welfare. The principle distinatio the CAA is between mobile and stationary
sources of emissions. The mobile source provisioragdition to covering fuels, require EPA to
set emission standards for automobiles, heavy-hycles and certain non-road vehicles such
as aircraff Regulation of stationary sources, defined as ‘fawilding, structure, facility, or
installation which emits or may emit any air pcéint,® focuses on industrial facilities such as
coal-fired power plants.

Mobile Sources

In the 200Massachusetts v. ER®ecision, the Supreme Court determined that Gh&s air
pollutants as defined in the CAA, and requiredER&A to make a determination as to whether or
not emissions from automobiles endangered pubkttthand welfaré’ The six GhGs are

carbon dioxide, methane, nitrous oxide, hydroflearbons, perfluorocarbons and sulfur
hexafluoride. The EPA has taken several steps gubséto thevlassachusetts v. ER%ase.

- Under Administrator Lisa Jackson, the EPA madedgisite “endangerment and cause and
contribute findings” for mobile sources on Decembgr2009"*

- This triggered a CAA Section 202 requirement tidté' Administrator shall by regulation
prescribe... standards applicable to the emissi@ngfair pollutant from any class or classes
of new motor vehicles or new motor vehicle engingsich in his judgment cause, or
contribute to, air pollution which may reasonabéydnticipated to endanger public health or
welfare.™ As a U.S. court recently wrote, “By employing tiezb ‘shall,” Congress vested a
non-discretionary duty in EPA-®

- Accordingly, on May 7, 2010, EPA and the Nationgvay Traffic Safety Administration
(NHTSA) published joint GhG emission standards farsdl economy standards for light-duty
vehicles for model years through 2016 that tookatfbn January 2, 2011 Automakers
must achieve a combined average emission levéd@igPams of carbon dioxide per mile (g
CO,/mi) by 2016 The agencies estimate the MY 2012-2016 LDV Ruleresult in
approximately 960 million metric tons of total @Oemissions reductions, approximately 1.8
billion barrels of oil savings, and only cost thesmge consumer an additional $1000 for a
MY 2016 vehicle'® On December 1, 2011, proposed emissions stanftardsbsequent
model years through 2025 were publishé@ollectively, these are sometimes called the
“Tailpipe Rule.”



- On September 15, 2011, EPA and NHTSA publishedH#eyy Duty National Program for
larger road vehicles (i.e. “Trucks Rulé®In addition to reducing GhG emissions and fuel
consumptiof, the agencies intend that the “program [...] enhakoerican
competitiveness and job creation, benefit consumedsbusinesses by reducing costs for
transporting goods, and spur growth in the cleargnsector

- OnJune 26, 2012, the Court of Appeals for the [@i@uit (which had heard the
Masszfilchusetts v. ERfase before the Supreme Court granted certionaghi¢ld the Tailpipe
Rule:

- Additionally, the Center for Biological DiversitfC8D), Center for Food Safety, Friends of
the Earth, International Center for Technology Asseent, and Oceana have petitioned EPA
in 2007 and 2008 to use its CAA authority to c@ftG regulations from “non-road” engines,
ships and aircraf When the EPA failed to offer a substantive respdngetitions
regarding ships and aircraft, petitioners brougfittia June 2010 to compel a respofis€he
U.S. District Court for the District of Columbialed in July 2011 that the use of the word
“shall” in the relevant portion of the CAA indicat¢hat EPA will have to make an
endangerment finding for aircraft emissions witaireasonable timefranfé.

- Finally, the state of California is granted spediabensation under U.S. law to set its own
motor vehicle emissions standards. Other statesatsayadopt the “California standards.”
On June 30, 2009, EPA granted California a waiweset its own motor vehicle GhG
emissions standards.

See Appendix | for more description of the Tailpiele.
Stationary Sources

The CAA contains several programs that EPA couldtasegulate GhGs from stationary
sources: National Ambient Air Quality Standards (NS, Sections 108-110), international
emissions regulations (Section 115), New Sourct®oReance Standards (NSPS, Section 111),
the New Source Review / Prevention of Significaetddioration construction permitting
programs (NSR/PSD), and the Title V operating pepraogram.

Broadly speaking, NAAQS establishes EPA’s defimtad clean air, and sets standards for
pollutants (which affect all sorts of emitters)téhatively, NSPS sets standards for emitters
(which may produce one or more pollutants). Theeecarrently six NAAQS “criteria

pollutants™: ozone, particulate matter (RNnd PM s), sulfur dioxide, carbon monoxide,

nitrogen dioxide, and lead. By comparison, theeecser 70 designated source categories under
the NSPS® Once a NAAQS has been set, regions of the coamérylefined as being in
attainment or non-attainment of the standard. Stauest then submit to EPA plans for
maintaining air quality in areas that are in atta@mt, and/or for eventually meeting the standard
for areas not meeting the standard.

EPA has taken various steps to regulate statios@uces of GhG emissions:
- EPA has long held that PSD and Title V permitsratpiired for all “major stationary

sources,” defined in turn as a source that meegg tlrequirements: it 1) emits major amounts
of 2) any air pollutant 3) regulated under the CAA.



0 Asto the first plank, “major” is defined as anyid@ar of more than 100 or 250 tons
per year (tpy) of a pollutant.

0 Asto the second plank, EPA elaborated tlaaty/pollutant” meant “both criteria
pollutants, for which national ambient air quabtandards have been promulgated,
and non-criteria pollutants subject to regulatioder the Act... EPA requires PSD
permits for stationary sources that 1) are locatexh area designated as attainment
or unclassifiable for any NAAQS pollutant, and &)ie100/250 tpy of any regulated
air pollutant, regardless of whether that pollutantself a NAAQS pollutant.”
Because no NAAQS has been set for GhGs, the regiahe U.S. are
“unclassifiable” as being in attainment or non-attaent, so the PSD requirement to
install the “best available control technology” (BA) for stationary sources was
triggered®’

0 As to the third plank, EPA maintains that a polhithecomes “subject to regulation”
under CAA only when an EPA regulation for that ptdiht goes into effect. Thus,
when the Tailpipe Rule went into effect on Janugrg011, GhGs were formally
regulated, which triggered the PSD and Title V p#imng requirements for major
stationary source®.

In mid-2010, EPA issued the controversial “tailgrmle,™” which changed statutory
emissions limits for CAA permitting purposes. Untlez “tailoring rule” PSD applies to new
sources that emit (or have the potential to en@tjveen 50,000 and 100,000 tons of GhGs
per year. EPA expects this will apply to 15,500rses, including landfills and coal-powered
plants, which account for ~70 percent of U.S. Ghtissions>°

On June 26, 2012, the Court of Appeals for the @.i@uit upheld the PSD requirement,
and f%&lnd that the petitioners had botched thgallerief by failing to address their Title V
claim.
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Beyond these two more substantial steps, EPA hasuaiced (or been petitioned to take)
preliminary steps in other areas.

In September 2009, the Humane Society and othepgrpetitioned EPA to designate
concentrated animal feeding operations as a mgbosary source, and regulate methane
accordingly?*

In December 2009, CBD and 350.0rg petitioned tha ERissue a NAAQS for GhGS.

In June 2010, CBD, Sierra Club, Environmental Intgd’roject and WildEarth Guardians
petitioned EPA to designate coal mines as a mé&iosary source, and promulgate an
NSPS for GhGs associated with new and modified wwaihg operations, and for methane
with respect to existing coal min&.

In July 2011, EPA adopted an exemption for threeryé&om PSD permitting requirements
for carbon dioxide emissions resulting from comlmrsbf biomass and other “biogenic”
items — an expansive category that includes mamsfindustry products.CBD and other
environmental groups have challenged this exemptioan abuse of discretith.

In an August 2011 review of the natural gas praduactransmission and distribution sub-
sector of the “Oil and Gas Sector,” EPA chose adhtlude an NSPS for methatfe.

On December 9, 2011, the U.S. Court of AppealsiferD.C. Circuit ruled that EPA had not
violated the CAA by failing to include a GhG stardlavhen it promulgated an NSPS for



Portland cement. The court noted that the EPA @dito be working on developing such a
standard®

- On April 13, 2012, EPA published a proposed NSRS d&obon dioxide for new electric
generating units (a.k.a. EGUs or power plafitlhese were promulgated pursuant to a legal
settlement between EPA and the state of New Yohkchvalso envisions a similar
requirement for oil refineries by November 2012,

- CBD reports that EPA has failed to aggressivelysperGhG reduction measures in many of
the industry permits it overse&s.

What Path Forward?

There has been a live debate in the U.S. abowtidaom of utilizing the CAA to regulate

GhGs. As the four dissenting justicedMassachusetts v. ERP#&gued, those impatient with the
pace of U.S. response to climate change shouldredegss in the political branches — not the
courts. Moreover, because global warming affecsatbrld at large, the conservative judges cast
doubt on whether EPA action or non-action couldi@ty cause a particularized injury — a key
standing requirement. Similarly, they argue itificult to show that EPA causes or could
redress that injury. Accordingly, in the name digial restraint, the Supreme Court should have
denied standing to Massachusetts and other petrsoiihe Bush Il-era EPA argued in the case
that unilateral action on GhGs under the CAA calgb undermine U.S. negotiating leverage in
getting to a global deal. The conservative justitsd this argument favorably, arguing that
courts should show deference to regulators thabss#wot to regulate. EPA was reasonable in so
refusing, goes the argument, because “air pollutigpically refers to the atmosphere near the
earth — not higher up, as with Gh@s.

There is also a debate among climate campaignert athich CAA program would be best
suited (or least poorly suited) to regulate GhQscake, these differences are about which of the
CAA programs would be quickest and most insulatethfcongressional or judicial challenge.

Resources for the Future has articulated a prefermr an NSPS approach. They argue that the
program is established, that it is quicker thanNBAQS, and that it empowers states. They also
contend that emissions trading scheme are preéegatal possible under NSPS, as are other
regulations that are flexible and can considerscddtey contrast this with the NAAQS program,
in which — under a Justice Scalia-authored Supi@met decision from 2001 — the federal
government is not allowed to consider the costegélating®

Meanwhile, CBD has argued in favor of an NAAQS aggh:

“...the key advantage and real power of a greenhgasdNAAQS is that the law
requires this standard to be based on scienceranddgd in physical reality. Air quality
criteria for climate-forcing air pollutants woul@Wve to reflect the latest scientific
knowledge. Consistent with this scientific focugximum concentrations of greenhouse
gases could not exceed a level requisite to prpigatic health and welfare from
dangerous climate change. Once a standard is atjdqutéh federal and state
governments would be required to engage in cortetgon and use all of the
regulatory, policy, and planning tools at theirpdisal to move toward attainment.



Standards based on rigorous and peer-reviewedtiici@malysis are much more likely
than those based on short-term political consiamsrato provide the pollution reductions
needed to solve the climate crisf8.”

CBD also argues that the NAAQS program is advamiagi@ecause regulators and industry
already know how it works. The group further maimsethat NAAQS is superior because it can
promote federal uniformity, while also allowing t&sto move forward with their own programs
to promote policy competition and innovation.

Against the argument for a NAAQS, others argue tivafprogram’s exclusivity would limit
regulators’ ability to use other tools like NSPRIThas responded, to the contrary, that there is
no exclusivity between regulating emitters of ptahts under NSPS and regulating pollutants of
emitters under NAAQS, although the group acknowsscdiye issue has not been tested.

Others have noted that it would likely be impossitar individual U.S. states to achieve
meaningful reductions of a globally well-mixed pa#nt like GhGs. CBD has responded to this
criticism by noting that the powerful array of régfory tools under the NAAQS, and the
requirement that SIPs be revised and re-revisatithay meet their targets, indicate that NSPS
are particularly potent and capable of being adhapteneet these godls.

As to the global collective action problem, CBD gasts that the international emissions
provisions of the CAA could allow a coordinatiornvae, and that the SIPs could be tailored so
that each state contributes towards its share afevier target the U.S. helps set in the
international negotiation process. This progrand@rSection 115 of the CAA) allows revisions
to SIPs (once an endangerment finding is triggbsed State Department or international agency
finding) so that pollution from a U.S. state thtieets another country can be “prevented or
eliminated.” As Resources for the Future has wrjtte

“The problem with such sweeping regulation undetiea 115 is that it may not be legal.
Courts usually take a dim view of attempts by agento use short, vague statutory
language to justify sweeping regulatory changesJustice Scalia has put it, ‘Congress
does not... hidelephantsn mouseholesSuch broad regulation of GhG emissions
under 34e7ction 115 (indeed, any GhG regulationjgkli likely to be challenged in the
courts.’

I11. GhGsunder trade deals

Climate campaigners have extensive experienceWh courts’ treatment of the CAA, which
industry groups have attacked on numerous occadimhsstry and others have asked whether
congressional mandates from the 1970s or even d@9d reasonably be construed to apply to
the wide range of GhG emitters, instead of theafnely) scarce number of emitters of
“traditional” CAA pollutants. Others have asked wex (in light of the tough automatic triggers
and the apparent lack of room for the EPA to cohélutcost-benefit analyses for all of its
programs) the CAA represents an unconstitutionkggdgion of legislative power by Congress to
the executive branch. Still others have questiapegtific EPA decisions or fact-finding



approaches, or whether SIPs unduly burden intée-stanmerce. Congressional Republicans
have questioned whether the CAA should even appGhGs.

By and large, these efforts have not been sucdessfaurts. U.S. judges have often looked at
the plain and broad language of the CAA’s textt(thapplies to “any air pollutant”, that certain
regulations are triggered mandatorily and are abjest to significant agency discretion) and
deemed that EPA’s CAA regulations were consistetit eongressional intent. Constitutional
claims against CAA-related measures have beenlyafij@ot wholly) unsuccessful.

But, walk away from the comfortable and known rides procedures of domestic law, and
imagine a different world where a “constitution” svaritten by laissez faire ideologues, instead
of founding fathers concerned with the sustaingb#dnd accountability of institutions. Imagine a
system where judges are often rewarded for applyiisg'positive law” in an unyielding

fashion, or to utilize margins of discretion agairegulators or contrary to congressional intent.

This world encapsulates, in a nutshell, the WTQO'spDte Settlement Body (DSB) and the
system of privately adjudicated arbitration angdte settlement under FTAs and BITs. Many
trade law experts believe that current WTO rulesepgerious constraints on how nations may
respond to climate chand®For instance, Mitsuo Matsushita, a member of tHeOvwtibunal

that ruled against a CAA-related measure in the WETiGst dispute resolution case in 1996,
notes that by signing the WTO, governments hawaadl empowered the WTO to “allow
Member Nations to challenge almost any measuredoce greenhouse gas emissions enacted
by any other Member*®

Below, the memo will address some of the majorllagams (national treatment, market access,
international standards, fair and equitable treatirend indirect expropriation) under which the
CAA could be found to violate pact trade rules. Tilemo also examines the weaknesses and
problems posed by various “exceptions” availabldaurirade law. The memo focuses on four
areas of trade law—three WTO agreements (the GABT, and GATS) and core provisions of
investment chapters in U.S. BITs and FTAs.

Goodsv. Technical Regulationsv. Servicesv. | nvestments

The wide range of different trade disciplines cesate confusion as to what type of policy can
fall under which agreement. The notion of a “go@perhaps the easiest to understand: it wi
have tariff classifications, physical propertiesd @nd uses.

A “technical regulation” in turn, is defined as acdment “which lays down product
characteristics or their related processes andugtimh methods, including the applicable
administrative provisions, with which compliancemandatory. It may also include or deal
exclusively with terminology, symbols, packagingnking or labelling requirements as they
apply to a product, process or production methBT Annex I(1)). The TBT distinguishes
between “technical regulations” and “technical s&as.” The most significant difference
between the two is that the former are mandatodysaibject to more extensive WTO disciplines
than are the lattéf. The Truck and Tailpipe Rules would likely qualifg a “technical




regulation.” “Cars” will have to meet certain preepcribed characteristics (i.e. include engines

of a certain efficiency).

Moreover, “technical regulations” may apply to puots as they move through supply chains,
Say a consumer label is affixed at the packagimgtail stage, but that upstream suppliers ar
required to keep documentation to help ensure én&city of the ultimate labeling claim by the
retailer. In such a case, a complainant can bricgsa on behalf of its upstream producers,
claiming that the “technical regulation” “applies the upstream inputs and products in a TB
inconsistent fashiorr- In the CAA context, this means that a TailpipeeRspecifying certain
engine standards for “cars” could be evaluated WT® panel for its implications for engine
and parts manufacturers. Arguably, an NSPS thates&din standards for stationary emitters t
use boilers could be evaluated for its upstreanagshpn boiler makers.

(Mexico recently challenged the U.S. dolphin-safeatlabels, claiming that these were
mandatory — despite the fact that tuna companieseltuna with or without the label. The U
has maintained that a labeling regime that alloae@dpanies to choose to comply with it or ng
was voluntary and thus a technical standard. BufA concluded that anytime a government
has any role in a labeling scheme (even to simpéyee the veracity of claims), it qualifies as
mandatory?)

Services are colloquially described as “anything gan’t drop on your foot,” and service
suppliers are entities that provide these sentluesigh a given “mode of supply”: 1) cross-
border trade (i.e. a company based in Country Biges services via Internet or post to a

consumer located in Country A); 2) consumption aldrf.e. a consumer from Country A goes

to Country B); 3) establishment in the country @u@try B company sets up a subsidiary in
Country A); or 4) through movement of persons filGountry B to Country A. Indeed, the WT
and UN have both published extensive typologies Yifi120 and the UN Central Production
Classification (CPC), respectively) of hundredsliffierent types of services and subsectors.
Countries make service commitments pursuant talatarscheduling protocofs.

The U.S. has extensive GATS commitments in aredgpet to the CAA: Services Incidental
Mining (CPC 883+5115¥? Services incidental to energy distributiSrConstruction and
Related Engineering Services; Maintenance & Regfdiiquipment (except maritime vessels,
aircraft, and other transport equipme(@)PC 633, 8861-8866)yholesale trading services
(including of solid, liquid, and gaseous fuels aekhted productéCPC 62271); retail services
(including offuel oil, bottled gas, coal, and woo@PC 63297))andServices to reduce exhau
gases and other emissions to improve air qualiBQ©@404)° The U.S. is also proposing new
commitments in pipeline transport serviéé&as occupies an in-between space between be
“good” and being a “service,” while there is a certed effort in the WTO to bring many aspe
of oil under the GATS as welf.

FTAs and BITs typically allows investor-state paea hear disputes related to “covered
investments,” which are defined broadly in thedwoling manner: “investment means every as
that an investor owns or controls, directly or nedtly, that has the characteristics of an

investment, including such characteristics as tmmitment of capital or other resourcte
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include: (a) an enterprise; (b) shares, stock,athdr forms of equity participation in an
enterprise; (c) bonds, debentures, other debuimgnts, and loans; (d) futures, options, and
other derivatives; (e) turnkey, construction, mamagnt, production, concession, revenue-
sharing, and other similar contracts; (f) intelledtproperty rights; (g) licenses, authorizations
permits, and similar rights conferred pursuantdamestic law; and (h) other tangible or
intangible, movable or immovable property, andtezlgproperty rights, such as leases,
mortgages, liens, and pledges...” [italics add&djs the italicized portion makes clear, intere
like “the expectation of gain or profit” can su#i@s a characteristic of a covered investment

Newer FTAs also allow investor-state panels to lesputes related to “investment
agreements,” defined as: “a written agreement betveenational authority of a Party and a
covered investment or an investor of another Partywhich the covered investment or the
investor relies in establishing or acquiring a gedeinvestment other than the written agreem
itself, that grants rights to the covered investiennvestor: (a) with respect to natural
resources that a national authority controls, @scfor their exploration, extraction, refining,
transportation, distribution, or sale; (b) to sypgérvices to the public on behalf of the Party,

such as power generation or distribution, watettnent or distribution, or telecommunications;

or (c) to undertake infrastructure projects, suskha construction of roads, bridges, canals,
dams, or pipelines, that are not for the exclusivpredominant use and benefit of the
government...?° The U.S. alone is pushing to include “investmegreaments” in the scope of
the TPP.

The Toyota or Hyundai plants in the U.S. South wadrtainly count as “investments,” as col
foreign-owned producers of coal or chemicals thigihtrbe regulated for their GhG emissions
under the CAA. Likewise, electric utility or bridgenstruction contracts with local or federal
governments could be “investment agreements.” Na® @missions standards, or new
technology requirements in permits, could all cihat# measures reviewable under the
investment provisions of BITs and FTAs.

As the foregoing discussion should make clearyargCAA program could simultaneously
affect goods, services and investments, and catesattechnical regulation. For instance, the
Trucks Rule (technical regulation) will set mandagtstandards for certain engines (goods),
which will in turn affect engineers that designgbangines (services). Simultaneously, foreig
car companies and engineering companies that hade mvestments in the U.S. will be
affected. If coal mines and CAFOs are designatédagor stationary sources” under the NSH
and permitting provisions, then foreign companiesid see their investments affected.
Likewise, the services those companies provideonseme would also be affected by the NS
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National Treatment

The CAA creates multilayered typologies betweergdaand entities: Mobile emitters like car
face different requirements than stationary onesdmokestacks. Small cars face different
requirements than large trucks. Ship GhG emissao@eis't regulated, but truck emissions now
are. Entities in geographic regions that haversgthNAAQS face different requirements than
those in sub-achieving regions. The list goes on.
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These distinctions, while often (if not always)tjfisd on policy grounds, offer many bases for
alleging discriminatory treatment. U.S. plaintiff®uld have very limited bases for challenging
the federal CAA as unconstitutional or as illegakcdmination, and even alleged state-level
discrimination under a SIP or autonomous initiativey be upheld if its local benefits outweigh
the costs imposed on interstate commerce. (In asg,anost aspects of SIP would probably be
held as being implemented pursuant to federal ntasdso would avoid dormant commerce
clause scrutiny.) Absent a constitutional violatiplaintiffs have to rely on Administrative
Procedure Act-style standards of review, which badkat agency actions will be upheld by
courts if they are not arbitrary, capricious oresthise inconsistent with the law.

Each of the four trade agreements analyzed imtkisio allow for attacks that would not be
possible under domestic law, especially as regadkral measures.

Generally speaking, a national treatment violatian occur when a country has made a relevant
commitment in a good or service sector, has unkientar introduced a measure “affecting
trade”, and that measure accords “less favourabétment” to foreign goods, services or
suppliers relative to like domestic services orsiagps.

As the Appellate Body (AB) ilEC — Bananas llhoted: “[T]he term of ‘affecting’ reflects the
intent of the drafters to give a broad reach ... dttnary meaning of the word ‘affecting’
implies a measure that has ‘an effect on’, whichdates a broad scope of application. This
interpretation is further reinforced by the conabas of previous panels that the term ‘affecting’
in the context of Article IIl of the GATT is widen scope than such terms as ‘regulating’ or
‘governing’.”® Thus, a CAA measure could be challenged for ifsaich on sectors other than
the sector (say coal mines) it is formally regulgtisuch as if it raised the costs to securities
dealers or gas terminal operatbfs.

Likewise, “likeness” is a particularly elastic capt. For goods trade, the WTO has traditionally
utilized the four-planiBorder Tax Adjustmentsiteria (similar physical properties, end uses,
tariff preferences, and consumer preferences)easriteria for establishing likeness under the
TBT. The focus of a WTO analysis is not on the sadtregulating them, but rather “on the
competitive relationship between and among the yrtst®® which is defined in the
marketplac&® On the consumer preferences criteria, the impoetasthat an imported and a
domestic produatanbe substituted by the aggregate of consumers im#rket, not that

specific segments of the market actuaiysubstitute one for the oth®&t.

The U.S. has consistently argued — from the fir§tONuling against f€ to the most recefft—

that differences in treatment can be justifiedtmnhiasis of the difficulty of regulating foreign
goods or services outside of U.S. national jurisolic or because of calibration of regulatory
costs to benefits. Similar products or services déna situated differently, the U.S. theory
follows, may not always be “like” products or sees for purposes of discrimination analysis.
The AB has rejected that argument, stating thatei@el that is tasked with determining whether
two products are like may not be able to reachhei@t result if, in determining likeness, it has
to rely on various possible regulatory objectivethe measure®
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“Less favorable treatment” (LFT) can be “formall§ferent or formally identical treatment
which modifies the conditions of competition in éaw of domestic” goods, services and service
suppliers.®® It can bede jureor de facto” and need not have the aim or effect of providing
protection to domestic goods, services or servipplers’* The AB and panels have
established tilted “conditions of competition” byaenining any differential in the per-unit costs
as between imports and domestic goods allegedlgsegbby the regulation, including upstream
or downstream from the precise sector upon whielrglgulation is applied. This analysis
essentially takes separate snapshots of the danaestiforeign industries — largely abstracted
from their histories of production processes, bessnmodels or market penetration.

A few examples can illustrate this approach.

In theU.S.-Gasolinalispute (which turned on a GATT Article 111:4 nat@l treatment violation),
Brazil argued that its gasoline was sold mostlytenU.S. East Coast. Brazil's U.S. East Coast
competitors that met certain record-keeping requémgs and had no compliance violations were
able to establish their own individual CAA baseéifmsed on 1990 cleanliness levels. This
could result in less stringent requirements thanstiatutory baseline applicable to Brazil (a U.S.
nationwide average that included the cleaner gasgioduced for the California markét)The
U.S. noted that it would be difficult to ensure teeuracy of overseas refinery records, which is
why the U.S. adopted a statutory baseline compoédae average of all U.S. refineries’ actual
performance to set the standard for imported gas6li

The panel found that the CAA baseline requirementcrequire importers to import cleaner
gasoline (or to import “dirty” gasoline at a lowgice) than a domestic refiner using its own
baseline. The panel concluded that GATT Articledilequires governments to ensure that CAA
requirements not keep imported gasoline from “b#ingffrom as favorable sales conditions” as
domestic gasolin€ The panel rejected the U.S. argument that therécheristics of the

producer and the nature of the data held by itvalless favorable treatment. With this
flexibility, “imported goods would be exposed thighly subjective and variable treatment
according to extraneous factors. This would thei&ate great instability and uncertainty in the
conditions of competition as between domestic amabrted goods in a manner fundamentally
inconsistent with the object and purpose of Artitlé The U.S. reiterated that the importer only
had to meet the statutory baseline “on averagedmmng that a combination of cleaner and
dirtier gasoline could be imported and that U.8negies with record keeping violations also
had to meet the statutorily set average baseline panel rejected these arguments and found
that Article I11:4 requires equality of competitivgportunities on a per unit basis — including on
the first unit sold?

In the recent.S.-Tuna licase, tuna caught by U.S. fishing fleets largellifjad for dolphin-

safe labels. This was the case because thesesfistvaplied with a ban on the use of purse seine
nets. In contrast, Mexican tuna caught in the Easteopical Pacific with a chase-circle-net did
not qualify for the labels. The U.S. dolphin-sadbéls were found to be “detrimental” to

Mexico. The AB gave little weight to the reasonaleles of the underlying regulatory distinction
(based on differing fishing practices that were enor less harmful to dolphin&)or the fact that
fleets from other nations like Ecuador had adafied practices to take advantage of the label.
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In the recent WTO ruling against U.S. country-afgor labels (COOL), the U.S. government
was held responsible for the preexisting marketeshaf Mexican and Canadian meat in the U.S.
market, for the geographic distance of these casitrattle and hogs to the main U.S.
slaughterhouses, and for how private companiesectoosomply with a labeling initiativ€.

As these cases show, a wide range of private séetisions or regulatory distinctions and
effects can constitute less favorable treatmenivfdch a country can be held liable.

Because services lack physicality and tariff classtion, trade pact national treatment rules
have applied in different ways. The AB has offeligdted guidance on how “likeness” will be
established under the GATS, but the WTO pan€lanada-Autoas stated that “to the extent
that the service suppliers concerned supply theesmrvices, they should be considered ‘like’
for the purpose of this cas& The Appellate Body has not yet elaborated a detaBATS
likeness test. While these categories do not lbathselves precisely to the context of services
(which do not have tariff classifications or phyity), an investigation of consumer willingness
to substitute one “quantum” of coal distributiomsees for another, or of the range of “end
uses” for a coal-related service, might help eshlihat foreign and domestic coal distribution
services are like.

The GATS national treatment cases to this poinelehdealt with instances where foreign
service or service suppliers were clearly receivasg favorable treatment for reasons
unconnected to obvious environmental concernsnBtiting in the rules themselves would
foreclose WTO analysis of the national treatmemisesiency of how, say, a particular BACT or
RACT requirement affected foreign suppliers of pipes emissions trading, air cleanliness, or
engineering services.

A different set of national treatment rules havpliggl in the FTA and BIT investment realm.

For instance, NAFTA'’s national treatment provisreads: “Each Party shall accord to investors
of another Party treatment no less favorable thahit accords, in like circumstances, to its own
investors with respect to the establishment, adipns expansion, management, conduct,
operation, and sale or other disposition of investts.” A separate provision has the same rules
for “investments.”

As one NAFTA panel wrote, the domestic entitieslike circumstances” whose treatment
should be compared are those firms operating isdénge sector. The “same sector” should in
turn be interpreted broadly to include the concepteconomic sector” and “business secttr.”
The comparison is thus on national versus forergities that “share the market” and “compete
directly,” and foreign investors “and their investnt are entitled to the best level of treatment
available to any other domestic investor or investhoperating in like circumstance®.if
domestic companies are exempted from an onerougeetent that foreigners must meet
(perhaps simply because they cluster in differemtshibstitutable products or services), then an
investment national treatment violation can be tbtirGenerally speaking, investment panels
hew more to a “discriminatory aim and/or effectbapach than do trade panels, with particular
emphasis on the demonstration of a protectionfet€t
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The “in like circumstances” condition does not apol services context. Indeed, WTO panels
have held that service providers could be in véffer@nt contexts (i.e. one could be providing
services within the country, and another outsid@evit any establishment in the country), and
still, government regulations must afford them shene competitive opportuniti&&The
Canada-Autopanel ruling (coupled with anothpanel statement that prospective rather than
actual service providers could be deemed “lfReshows that a diverse range of corporations
could push their government to launch WTO dispetdeanent over a CAA measure relating to
services, even when these companies have littie tctual penetration in U.S. markets.

Most Favored Nation Rules

The MFN rules in trade and investment agreemeetd@radly analogous to the national
treatment rules, except their goal is to ensurettiebest treatment that a government gives to
goods, services and investments from any foreigmicg are extended to all countries. In the
CAA context, German small businesses may benefit fsmall business exemptions in the
Tailpipe Rule while a Chinese company may not. T$hisecause some of the exemptions app
to whether producers had a U.S. presence in 208%ai6@ European small producers likely ha
presence then, while certain other Chinese produi&ly did not. Governments can be held
accountable as to whether exemptions benefit perdun an “evenhanded” manner.
Additionally, because a fair number of exemptea amakers are from Germany or Italy, it
would appear that these countries are receivingrfamorable treatment than say Korea, which
does not appear to have any firms that will qudtitythe various exemptions/exceptions.

o =
<

It is not difficult to see how the CAA could runcail of these national treatment obligations. The
obligations and exemptions for emitters under thgpipe and Truck Rules are so complex (see
Appendix 1) that it is possible (and indeed likellgat each individual emitter could be treated
differently from any other emitter, and that thegéerences could constitute advantages for
certain domestic companies.

- Because the standards apply to a manufacturersibfleet, a manufacturer’s fleet which is
dominated by small footprint vehicles will haveigter fuel economy requirement (lower
CO, requirement) than a manufacturer whose fleet msidated by large footprint vehicles.
(Notably, a 1994 GATT panel (just before the WT@eanto existence) ruled against an
aspect of fleetwide averaging under the U.S. CAFIg@mm as it was applied to foreign
fleets, because it could result in a foreign caa fleet dominated by large cars having to
meet tougher standards that a similar car in & flest includes small cafg)

- Each manufacturer will have different levels of keah credits, depending on their own
business decisions. Foreign manufacturers frorvengtountry may end up having fewer
credits as a group than U.S. or another parti@dantry’s manufacturers.

- Small volume manufacturers, small businesses, ardifacturers that utilize particular
technologies could all end up being better offiéss burdened) by the rules than other
companies. These benefits could end up accruidgoriminatory patterns, even if that was
not EPA’s intent.
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- Large vehicles are treated completely differertiyrt smaller vehicles, and (depending on
their attributes or uses) different classes ofdarghicles are treated differently from one
another.

- As EPA announced in the truck rule, U.S. indust@hpetitiveness is actually a goal of the
rule for trucks, which are predominantly made ia thS. by U.S. companies. As occurred in
the GATT ruling against the U.S. CAFE standardshsasicomment could be taken as
evidence of discriminatory intent in the trade lameceedings where intent is relevant (i.e.
investment panels and trade panels examining exospt

Turning to the stationary source rules, there @ @range of exceptions that will create
differential treatment. Small emitters are curngettempted from PSD requirements through the
Tailoring Rule. But a small metal smelter makesdame product and is associated with the
same services as a large metal smelter. The catpnethe former is exempted is because of a
particular theory of compliance burden that EPA &rdisulated. But this theory will have little

to no bearing in a WTO case if domestic companieskstered in the smaller and exempt
category.

Also, the PSD requirements will trigger the us@est available control technology (BACT). It

is possible that this standard will give advantaged.S. providers of certain goods or services,

if the only way for emitters to meet the BACT regunents is to employ those goods or services,
over alternative (foreign and domestic) goods ovises that would not produce the EPA’s
required result. It may not matter that some doimdisins with inferior technology were also
disadvantaged: the prevailing “snapshot” methodpledl show altered conditions of
competition.

Market Access

We will not explore the market access disciplimedetail, as they pertain most directly to
import bans of goods (GATT Article XI) or quantitag caps for services (i.e. monopolies and
bans). The CAA is unlikely to institute such measuHowever, the CAA’s technology-forcing
aspects could — as noted above — effectively redb& use of certain technologies over others,
and those technologies could happen to be primdoitgestic.

Because the U.S. has full market access commitnmrentany of the most environmentally-
sensitive service sectors above, it is obligatetbuiGATS Article XVI(2)(b) and (c) to not
impose measures that are a “limitation on the tedhle of service transactions or assets in the
form of numerical quotas or the requirement of e@mn@mic needs test” (ENT) or on “the total
guantity of service output expressed in terms sfgieted numerical units in the form of quotas
or the requirement of an” ENT. In theS.-Gamblingase, the Appellate Body noted that
measures can violate Article XVI(2) when they “ardorm or in effect” a numerical caf$.In
theChina-Paymentdispute, the U.S. argued that a constellation agisuees that may not
violate Article XVI(2) on their own may do so cumatively. The U.S. also argued that a
guantitative limitation on a mere slice of a contadtservice sector could violate China’s market
access commitment4 The panel sided with the U.S. on the latter qoestnd was willing to
entertain the forméf
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This shows that a BACT requirement under the CAfhen coupled with other domestic
regulations from NHTSA or Commerce — could constita prohibited quantitative cap in certain
situations.

International Standards

TBT Article 2.4 reads: “Where technical regulati@re required and relevant international
standards exist or their completion is imminentpMers shall use them, or the relevant parts of
them, as a basis for their technical regulatiortepkwhen such international standards or
relevant parts would be an ineffective or inappiatermeans for the fulfilment of the legitimate
objectives pursued, for instance because of fundehelimatic or geographical factors or
fundamental technological problems.”

In theEC-Sardinexasethe lower panel wrote that “Article 2.4 of the TBGreement imposes
an ongoing obligation on Members to reassess #xsting technical regulations in light of the
adoption of new international standards or thesiewi of existing international standards” and
that “even if not adopted by consensus, an intemnalt standard can constitute a relevant
international standard® Because the EC alleged (and the complainant Retundtt rebutted)
that “market transparency, consumer protectionfametompetition” were EC’s “legitimate
objectives,” the case turned on whether a labekggirement that allowed only certain locally
harvested sardine species to be labeled “pressargithes” actually fulfilled these legitimate
objectives, or whether the EC should have instesedbits sardine labeling requirements on the
international CODEX standard. (The panel noted Artitle 2.2 of the TBT defines “legitimate
objectives.”) Not finding sufficient evidence toertrn Peru’s argument, the panel concluded
that it had not been shown that CODEX would beiaeffective or inappropriate means for the
fulfilment of the legitimate objectives pursuedthg EC Regulation, i.e., consumer protection,
market transparency and fair competitiGh.”

The AB upheld the lower panel’s finding in the camed added that:

“an international standard is used ‘as a basisdd€chnical regulation when it is used as
the principal constituent or fundamental princifdethe purpose of enacting the
technical regulation... there must be a very stramj\eery close relationship between
two things in order to be able to say that on¢his basis for’ the other... The European
Communities maintains that a ‘rational relationsbgtween an international standard
and a technical regulation is sufficient to coneltldat the former is used ‘as a basis for’
the latter. According to the European Communitsexamination based on the criterion
of the existence of a ‘rational relationship’ foeasn ‘the qualitative aspect of the
substantive relationship that should exist betwberrelevant international standard and
the technical regulation’. In response to questigrat the oral hearing, the European
Communities added that a ‘rational relationshipsexwhen the technical regulation is
informed in its overall scope by the internatiost@ndard... Yet, we see nothing in the
text of Article 2.4 to support the European Comrtiasi view, nor has the European
Communities pointed to any such suppdft.”
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The AB went on to note that differing internatioaald domestic standards may contradict one
another, in which case the latter could not be &damn” the forme??

Absent congressional action, the statutory triggethe CAA have taken place on their own
path and momentum — irrespective of what happetiseimternational climate talks. It is
possible and even likely that the U.S. standardisdivierge from other global standards, which
could create problems for the EPA.

Exceptions and Trade Restrictiveness
The GATT general exception at Article XX reads artp

“Subject to the requirement that such measuresatrapplied in a manner which would
constitute a means of arbitrary or unjustifiablecdimination between countries where
the same conditions prevail, or a disguised ragirion international trade, nothing in
this Agreement shall be construed to prevent tloptah or enforcement by any
contracting party of measures:...

(b) necessary to protect human, animal or plaatdifhealth; ...

(d) necessary to secure compliance with laws arlagigns which are not inconsistent
with the provisions of this Agreement,...

(g) relating to the conservation of exhaustiblaurgtresources if such measures are
made effective in conjunction with restrictionsdemestic production or
consumption;...”

The GATS contains similar language at Article XbBit without the “natural resources” clause.

In theU.S.-Gasolinecase, the AB noted that the nexus under GATT krficX(g) is that the
measure be “related to” (i.e. “primarily aimed at9nservation, as opposed to the more difficult
to meet “necessity” test under Article XX®)Turning to the “chapeau” (introductory
paragraph) the AB ruled that the CAA baselines waritrary” and “unjustifiable” because the
U.S. (while claiming the difficulty of enforcing 8. law extraterritorially) had not pursued
“cooperative arrangements” with Brazil and Veneauslattempt to do so. The AB also stated
that the U.S. had considered the compliance costddmestic refineries but not foreign ones.

In evaluating the “necessity test” under Article KX panels first analyze the contribution of a
measure to its goal, the importance of the goal,iertrade-restrictiveness. If a challenged
measure is less effective, if its goal is less irtgodt, or if it especially trade restrictive, thl

all count against the respondent in a panel’s weggand balancing. Second, a complainant may
propose alternative measures that are less trattectioe, and a panel would be allowed to
second-guess the regulator as to whether thatropiés reasonably available to the respondent
(or more effective, etc¥. There is ample room for panel discretion in altfese areas.

The WTO has ruled against GATT Article XX (or thesar exception for services) as a

defense in 96 percent of the relevant cases (26fdit) > But even that one success — where
France’s asbestos ban was upheld against Candtick a was too frequent for some.
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Complainants are using the lesson&GfAsbestoso find more aggressive ways of undermining
general exception defenses. When the WTO ruledhledt).S. Internet gambling ban violated
the General Agreement on Trade in Services (GAT&keat access rules, the U.S. attempted to
invoke GATS Atrticle XIV as a defense, arguing ttie ban was necessary to protect public
morals. The AB ruled in the U.S. favor on most aspef this defense, but deemed that the
existence of another law that allowed some typesmbte gambling on horseracing undermined
the defense by not meeting the requirements offtapead’.

This case shows that, unless a government isytatatisistent on its policy goals across the
federal and state governments, its invocationseakgal exceptions can be undermined at the
WTO. (In theEC-Asbestosase, the lower panel and AB noted that Canada& meackedingly
weak arguments. The case might have turned ow@rdiffly had Canada appealed more aspects
of the lower panel ruling, if it had been able tarshal some scientists to cast any aspersions on
EC'’s factual claims on the relative health riskastbestos and alternative fibers (even if it
wasn’t the majority view in the scientific commuy)itor if there were any meaningful

exceptions to France’s regulatory regime (whichiddiave undermined its fulfilment of the
objective or the totality of the ban).)

If a CAA-related measure were attacked at the W& @anel (tasked with looking at all areas of
public interest regulation through a trade lensyild@sk whether a certain amount of trade
restriction was “necessary” when weighed againsictimtribution of the policy measure to
public interest goals. Indeed, smart trade lawf@rsomplainants can typically find some
inconsistency across domestic laws or enforcemaiteénms to persuade a panel on an
“arbitrariness” finding.

Exception-like provisions in the TBT jurisprudence

1

The TBT has some unique exception-like provisidra terit exploration. Noting that the TB]
unlike the GATT, lacks a general exception, the# made a partial concession to regulatars
by creatingex nihiloa new “exception” type concept for TBT Article Zrational treatment
violations: that “detrimental impacts on compegtiepportunities stemming exclusively from
legitimate regulatory distinctions” (DIOCOSEFLRD3rcbe allowed! It seems difficult if not
impossible for any health or environmental policyhaive a “detrimental impact on competitiv
opportunities [that] stemsxclusivelyfrom the legitimate regulatory distinction” (emplsas
added). Competitive opportunities are shaped byyrfectors, and many environmental
policymakers have attempted to achieve both cotngatess and environmental goals
simultaneously. But this TBT jurisprudence suggésas such comingling of objectives may be
ruled against.

D

TheU.S.-COOLdecision found that the DIOCOSEFLRD defense cabeaised in instances
where a panel considers a regulation to be “amitradisproportionate,” or “unjustifiable
To a lay reader, the word choice here would seemeaidk out truly egregious or misanthropic
policy choices. In fact, in thg.S.-COOLcase, the Appellate Body found that a U.S. requargm
on upstream-from-retail producers to collect mafermation than would be disclosed to the
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public rose to the level of arbitrariness. Thisitaay arbitrariness finding — like all AB
decisions — cannot be appealed.

Trade restrictiveness (TBT Article 2.2) is a unigligcipline in the TBT that falls somewhere
between national treatment obligation and a GATTiche XX type exception. It reads:
“Members shall ensure that technical regulatioesnat prepared, adopted or applied with a
view to or with the effect of creating unnecessargtacles to international trade. For this
purpose, technical regulations shall not be maeetirestrictive than necessary to fulfil a
legitimate objective, taking account of the risks#ulfilment would create. Such legitimate
objectives arenter alia: national security requirements; the preventiodexfeptive practices;
protection of human health or safety, animal onpléie or health, or the environment. In
assessing such risks, relevant elements of comsiderarejnter alia: available scientific and
technical information, related processing technglogintended end-uses of products.”

There is very scarce jurisprudence as to whatsthisdard means. Generally speaking, while
national treatment analysis calls for an inquirfyonto “the distinction [under a technical
regulation] that accounts for the detrimental intpaa foreign products, under Article 2.2 “all
distinctions drawn by the measure are potentigligvant.”*® TheU.S.-COOLdecision also
elaborates an unwieldy nine-step test under Arfice 1) identifying the measure’s objecti’&,
2) determining its legitimac$f* 3) evaluating its trade restrictivené&s4) analyzing alternative
less trade restrictive measufé%5) evaluating to what degree a measure achieves it
objective® 6) evaluating alternative measures that couldeaehihe objectivé? 7)
determining the risks of non-fulfilment of the otijige'°® 8) evaluating the risk profiled of
alternative measuré§’ 9) weighing and balancing of steps 3 through &stmblish
“necessity.**®

As can be seen, this standard shares many elemignt&rticle XX of the GATT. There has
been no finding of an Article 2.2 violation as bétwriting of this paper. However, it is notable
that in theU.S.-Gasolinease, Venezuela argued that the CAA baseline mmeints violated
Article 2.2 because the U.S. could improve air fyah the U.S. without utilizing the baseline
requirements, which was trade-restrictive despiéefact that less restrictive options were open
to the U.S. Venezuela noted that the U.S. had deqaately explained the risk of non-
fulfillment of its objectives, in particular wheth&gaming” of the system would constitute a
major problem and whether the low level of imporgedoline (even if dirtier) could
meaningfully undermine average emission qualitthefgasoline consumed in the U%This
claim was not subsequently examined by the WTO Igartbe case, but gives a flavor for the
types of expansive attacks on clean air policy tdatbe made under the TBT.

What do these exception provisions mean for the €Mdst concretely, they show that any
flexibility under the Tailpipe Rule, Truck Rule BSD for GhGs can undermine the U.S.’
recourse to a defense under GATT Article XX, GAT@de X1V, or the pseudo defenses under
the TBT.

Say a complainant country can show that its goodekvices face adverse conditions of
competition in the U.S. market as a result of a QA&asure. If the U.S. attempted to invoke an
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exception, the complainant could argue that theptamce flexibilities — because they would
tend to contribute to rather than lessen GhG eomnss+ undermine the U.S. objectives. This
could be a sufficient basis for showing that theAOAeasure was arbitrary or unnecessary.

The CAA is perhaps uniquely ill-suited for defenswler these exception provisions. The reams
of comments that the EPA collects, and the volumgigation associated with each CAA rule,
provide a bounty of potential (less trade restr&tialternative measures that industry favors.
Many U.S. judges, policymakers and NGOs have weighdor or against each CAA tool for
addressing GhGs — most prominently on the grouatiatpurely domestic or U.S. state-level
approach is unlikely to achieve the goal of meafinGhG reductions. A WTO complainant
would need only consult the Supreme Court dissektassachusetts v. ERAor discourse of
congressional Republicans — to get fodder for oveimg U.S. invocation of a general exception
defense. The fact that the Trucks Rule mentionspetitiveness concerns could also be grounds
for an arbitrariness finding.

Fair and Equitable Treatment

The most successful (and controversial) basisfegstors’ challenges of government measures
under trade and investment agreements is allegeakioins of “fair and equitable treatment”
(FET) provisions. The relevant provision reads:cE&arty shall accord to covered investments
treatment in accordance with customary internatitava, including fair and equitable treatment
and full protection and security.” (Recent tradalddnave supplemented this with an annex that
states: “The Parties confirm their shared undedstathat ‘customary international law’
generally and as specifically referenced in Artite5 results from a general and consistent
practice of States that they follow from a senskegél obligation. With regard to Article 10.5,
the customary international law minimum standartteditment of aliens refers to all customary
international law principles that protect the eamimrights and interests of aliens9

Of the 23 known “wins” by investors under U.S. #ahd investment agreements, 75 percent
(17) have found FET violations. In contrast, orkylsave found national treatment violations,
three have found expropriation violations, andeHrave found performance requirement
violations. (Some cases found violations of mudtiplandards.)

What does this provision mean? Even legal expartsthese provisions circular, vague and
worryingly elastic. For instance, in tiR®pe & Talbot v. CanaddAFTA case, a tribunal found
that a bureaucrat’s unpleasant interactions wighlits. timber firms constituted a breach of the
Minimum Standard of Treatment rule, even when tiieihal dismissed as specious other more
substantive alleged investor rights violatidfts.

While some violations have been found by causesaofals of justice (as that term has long been
understood under customary international law), sarbéral tribunals have subjected domestic
legal and constitutional norms to supranationaleevin a case released under the Central
America Free Trade Agreement, an arbitral panetddhat a core aspect of Guatemala’s
administrative law procedure violates rights forastors under CAFTA, even though
Guatemalan investors are subject tt.
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Other arbitral panels have been willing to find F&dlations for regulatory actions that they
investor claims violated their “reasonable expéotet” As theEl Paso v. Argentin&ibunal
wrote:

“Sometimes, the description of what FET implieskiotike a programme of good
governance that no State in the world is capablguafanteeing at all times. The
exigencies of FET have been detailed in Tecmebarfdllowing manner: ‘“To provide to
international investments treatment that does fietithe basic expectations that were
taken into account by the foreign investor to midesinvestment. The foreign investor
expects the host State to act in a consistent mafmee from ambiguity and totally
transparently in its relations with the foreignestor, so that it may know beforehand
any and all rules and regulations that will govigsninvestments, as well as the goals of
the relevant policies and administrative practimedirectives, to be able to plan its
investment and comply with such regulations. Ang al State actions conforming to
such criteria should relate not only to the guitkedi, directives or requirements issued, or
the resolutions approved thereunder, but alsog@ttals underlying such regulations.
The foreign investor also expects the host Stagetaonsistently, i.e. without arbitrarily
revoking any preexisting decisions or permits igsoyethe state that were relied upon by
the investor to assume its commitments as welb @éain and launch its commercial and
business activities. The investor also expectsthie to use the legal instruments that
govern the actions of the investor or the investnreoonformity with the function

usually assigned to such instruments, and notpowiethe investor of its investment
without the required compensation.’...

Another only slightly less far-reaching conceptioplies that the State is under an
obligation to stabilise the legal and business &aork in which the foreign investment
was made. For example, in the VAT case of Occidémploration and Production Co.
v. Ecuador, the tribunal stated: ‘Although fair aaglitable treatment is not defined in
the Treaty, the Preamble clearly records the ageaeof the parties that such treatment
‘is desirable in order to maintain a stable frameufor investment and maximum
effective utilization of economic resources.’ Thalslity of the legal and business
framework is thus an essential element of fair eqaitable treatment.’

The Tribunal further stressed this point by sayimag ‘there is certainly an obligation not
to alter the legal and business environment in wthe investment has been made.”

While theEl Pasotribunal distanced itself from these findings, anetheless wrote that:
“...the Tribunal considers that a violation can berfd even if there is a mere objective
disregard of the rights enjoyed by the investoraurtle FET standard, and that such a
violation does not require subjective bad faithtloa part of the State. This approach of
the Tribunal has been followed in several earlibitml awards.**®

The Annex itself was added to U.S. FTAs after uaiblAFTA tribunals stretched the Minimum
Standard of Treatment rule to require governmentpamsation of foreign investors for
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outlandish reason’s? But, in the RDC CAFTA ruling, a unanimous arbitpanel appeared to
give the annex little weigHt?

Clearly, a dynamic and evolving regulatory regiike the CAA could present a host of grounds
for investor challenge under the FET standard.ddgdassachusetts v. ERself could be the
target of an investor challenge, since it triggesedh a massive change in the rules of the game
for a wide range of auto, construction and otheestors.

Indirect Expropriation

FTAs and BITs guarantee foreign investors compé@nsétom a signatory government (i.e.,
from the taxpayers) for expropriation or nationafian of a covered investment either directly
“or indirectly through measures equivalent to expiation or nationalization.” This provision
provides foreign investors rights to demand comagois even if their property has not actually
been nationalized or seized, but has lost valuausscof even non-discriminatory government
regulatory actions.

Similar language in NAFTA has been the basis facessful investor demands to be
compensated for “regulatory takings” — governmegutatory policies that have the effect of
undermining a foreign investor’s expected futurefips or the value of an investment. For
instance, in the Metalclad NAFTA ruling, the Mexiacgovernment was ordered to pay a U.S.
firm $15.6 million in compensation after the firratlenged a Mexican municipality’s refusal to
grant construction and operating permits for adexaste facility the U.S. firm had acquired —
after the operation had been closed down for contation problems when owned by a Mexican
firm. The government required the new owners tarclep the existing contamination before
reopening the facility, the same obligation it lpdaced on the previous Mexican owners. (The
lack of all necessary operating permits and theasomation problem had been made clear to
the U.S. firm before it acquired the site.) The NARribunal determined the government
regulatory requirements constituted a regulatokinaand ordered compensatitfi.

An annex was added to recent FTAs that states:€jiixa rare circumstances,
nondiscriminatory regulatory actions by a Partyt tra@ designed and applied to protect
legitimate public welfare objectives, such as pubkalth, safety, and the environment, do not
constitute indirect expropriation$™ When previous FTAs were being debated, this piowis
was criticized for leaving opeamy discretiorfor a tribunal to find a non-discriminatory public
interest policy required compensation, which ispermitted in U.S. la/*®

It is worth noting that U.S. law would not typicakllow for the types of regulatory takings
claims regularly made under FTAs and BITs, nor wdabk law of U.S. trading partnerS.The
requirement of compensation for “regulatory takingsder the Fifth Amendment of the U.S.
Constitution has generally been only held to applsegulations that take nearly 100 percent of
real property*?° For example, the Supreme Court has indicatedpévsbnal property is unlikely
to be the basis for a successful regulatory takatgjsn given that “in the case of personal
property, by reason of the State’s traditionallygrhdegree of control over commercial dealings,
[the owner] ought to be aware of the possibilitgtthew regulation might even render his
property economically worthles$*
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However, the indirect expropriation provision iv@stment agreements has been interpreted to
require compensation based on the impact of thergovent measure on the value of the
investment, regardless of whether there has agtba#n some appropriation of an asset by the
government? This interpretation of the standard for indirexpepriation cannobe justified as
reflecting the general practice of states, as reduin the FET annex noted above, given that the
dominant practice of nations is to provide for cemgation only when the government has
actually acquired an asset, not when the valua efsaet has been adversely affected by
regulatory measuré$® Still, even with these annexes, the CAFTA rulingieRDC v.
Guatemalacase leaves open the possibility that only “sultstéir{rather than total) deprivation

of the value of an investment can trigger compénsatbligations-**

The technology-forcing aspects of the CAA will makeme less carbon-efficient technologies
obsolete. Moreover, GhG regulation under the CAA mentually make certain types of coal
and other production unprofitable. A foreign inash these sectors might be able to launch an
FTA or BIT case alleging that — even through theggglications of the CAA are non-
discriminatory and similarly affect U.S. investershat they constitute indirect expropriations of
a substantial value of their investment. U.S. tgeps could then be on the hook for
compensation claims from such corporations.

V. Fixes

As this memo makes clear, regulation of greenhgases under the Clean Air Act is susceptible
to challenge under U.S. trade and investment pabtgth existing ones and those under
consideration by the Obama administration. Thiiscerning not only because of the problem
of the conflict of domestic and trade I@er se but also because these rulings give fodder and a
veneer of legitimacy for domestic forces that aekeng to roll back regulation. (For a CAA-
related case study in this, see our case studyppeAdix Il.)

A first best solution would be to have an entirgifferent model of trade deal — one that grants
greater deference to domestic environmental regrglain the absence of such a systemic
solution, a strengthened general exception forrenmental policies should be considered.

The current GATT Article XX exception imposes toamy obstacles to its effective use; the
GATS Article XIV exception lacks even the GATT netlresource exception; the TBT lacks

any general exception (and the improvised pseudeggions recently elaborated by the WTO'’s
AB are extremely difficult to use); and the investthagreements lack general exceptions that be
invoked when a country is accused of violating ipistes like FET or indirect expropriation.

We have elsewhere recommended a series of chantes TPP that could ensure that trade
deals do not interfere with environmental polidyelimination of the investor-state system or
textual changes to the FET and expropriation laggus not possible in the short term, the
following changes would be a useful down paymenfusther change:

1. include a provision that gives priority to the iraplentation of bilateral or multilateral
agreements relating to public health, human anaorlgghts, the environment, or other
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public interest goals in the event of any incomsisy between the trade agreement and
such bilateral or multilateral agreement; and

2. include in its list of general exceptions the fallng language: Notwithstanding any
other provision of this agreement, a provisionas¥ that is nondiscriminatory on its face
and relates to domestic health, consumer safetyertironment, labor rights, worker
health and safety, economic equity, consumer acti@sprovision of goods or services,
or investment, shall not be subject to challenggeuthe dispute resolution mechanism
established under this agreement, unless the pripmapose of the law is to discriminate
with respect to market access.

Such changes would give substantially more contfoctimate campaigners that the CAA
would be insulated from challenged under the TPP.
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Appendix |: Tailpipeand Truck Rule
The Tailpipe Rule makes a wide variety of reguhattistinctions.

Each manufacturer will have a GhG and CAFE standaigue to its fleet, depending on the mix
of vehicles actually produced and sbétdCompliance with the standard will be determined by
computing the sales-weighted average (harmoniagesior the CAFE standard) of the targets
applicable to each of the manufacturer's passearggerand light trucks. Because the standards
apply to a manufacturer’s overall fleet, a manufesxts fleet which is dominated by small
footprint vehicles will have a higher fuel econoreguirement (lower Corequirement) than a
manufacturer whose fleet is dominated by largepfioot vehicles. However, all manufacturers
must make improvements to reduce &missions or improve fuel economy. EPA and NHTSA
conclude that the burden of compliance is distabwtcross all vehicles and all manufactutéts.
(However, comments suggest that industry playessmoaagree. For example, BMW (a foreign
company) commented that their MY 2016 footprintdzhstandard is projected to be more than
4% more stringent that the fleet average standa28@® gCQ/mile.**")

The Tailpipe Rule comes with a number of differex¢mptions and flexibilities that will mean
that each manufacturer’s compliance path will beedent. From a domestic policy perspective,
this approach is largely viewed as advantageoususedt allows individual manufacturers to
find the most efficient path to meeting the staddaHowever, from an international trade
perspective, such differences may actually be dliece of a legal challenge.

- Manufacturers who exceed or fall below their tasgetn earn credits or debits that can be
traded with other vehicle manufacturers.

- Improvements in air conditioning efficiency andkage rates can also generate credits.

- Manufacturers with low U.S. sales volumes may lemiflexibility through 2016 if they are
eligible for a program known as the Temporary L&ade Allowance Alternative Standards
(TLAAS).*?® The TLAAS program allows manufacturers to mees Esingent standards..
Notably, this flexibility only applies to firms théad some U.S. sales in 2069 i.e. any
manufacturers that did not have auto sales inyiat (notably, a recession year when auto
sales were down) would not qualify.

- Based on comments from Jaguar Land Rover, Por&cRerrari, Aston Martin, and others,
EPA deferred (exempted) imposing standards on ‘|sroalme manufacturers” (SVMs)
with annual U.S. sales of less than 5,000 vehjpégsyear, and established a secondary
TLAAS programs for manufacturers with MY 2009 Us&les of less than 50,000 vehicles
(but above the 5,000 vehicle threshold being eistaddl for SVMs)-*! These manufacturers
“commented that their range of products was ineidfit to allow them to meet the standards
in the time provided, even with the proposed TLAgSgram. Many of these manufacturers
have baseline emissions significantly higher thregiriarger-volume competitors, and thus
the CQ reductions required from baseline under the progree larger for many of these
companies than for other companié¥ EPA estimates that the SVM flexibilities “will hav
a very small impact on the GhG emissions reducticrs the standards-* (After MY
2016, EPA is proposing a case-by-case appréachwhich SVMs must petition the agency
for an alternative C@standard for the model years covered in the MY7281d later
proposal.)
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- EPA has exempted all small entities meeting thell3usiness Administration (SBA) size
criterion of a small busineSs from GhG emissions standards. EPA will considendards
for these entities in a future regulatory actiohisTexemption includes both U.S.-based and
foreign entities in three distinct categories o$inesses for light-duty vehicles: small volume
manufacturers (SVMs), independent commercial ingerfICls), and alternative fuel
vehicle converter§® EPA estimates there “currently are approximatety small volume
manufacturers, eight ICls, and three alternatie vehicle converters in the light-duty
vehicle market**’

- Flexible fuel vehicles and vehicles that use adedrtechnology are also given favorable
emissions calculations based not on what they Bg®mait, but on an assumption that they
will emit low volumes of emissions.

The Trucks Rule is also complicated. Regulators distinguish between requirements for three
categories of heavy-duty vehicles: combinationttres; vocational vehicles; and heavy-duty
pickups and vans.

- For combination tractor engines, there will be iegents to upgrade engine efficiency and
vehicle design (addressing vehicle weight, cab typroof height). The emissions targets
will be different for each combination of these i&dweristics. Distinctions are also made
based on their ignition type (i.e. diesel or gassi

- The vocational vehicle standards apply to the ¢hasanufacturer, and involve a
requirement to use low-rolling-resistance tires.

- Pickups and vans — which are made overwhelminglyI8; companies — face their own
idiosyncratic rules. Target GhG and fuel consumpsitandards will be determined for each
vehicle with a unique work factor, analogous tar@eét for each discrete vehicle footprint in
the light-duty vehicle rules. These targets wiéritbe production weighted and summed to
derive a manufacturer's annual fleet average starfdaits heavy-duty pickups and vahe.

- It follows that each manufacturer will have stamt$annique to its new HD pickup and van
fleet in each model year, depending on the “wodtdd of the vehicle models produced by
that manufacturer, and on the U.S.-directed prodnaetolume of each of those models in
that model yeat>®

- EPA’s GhG standards are phased in gradually oxe2@®14-2018 model years, with full
implementation effective in the 2018 model yearerBfiore, 100 percent of a manufacturer's
vehicle fleet will need to meet a fleet-averagedéad that will become increasingly more
stringent each year of the phase-in period. Fdn gasoline and diesel vehicles, this phase-in
will be 15-20-40-60-100 percent of the model ye@t&stringency in model years 2014-
2015-2016-2017-2018, respectivefy.

- At the end of each model year, i.e. when producdiot sales for a year are complete, a
manufacturer will calculate its “production-weigliteet average” C@emission levels and
fuel consumption. A manufacturer’s fleet that avbiea fleet average level better than its
standard will be allowed to generate credits. Coselg, if the fleet average level does not
meet its standard, the fleet would incur debits.

- Like the Tailpipe Program, the trucks program désdures banking and trading of credits.
Additionally, it features credits (tallied highertlvthe use of a favorable multiplier) for
manufacturers that achieve targets early, use addaechnology, or use other innovative
technology.
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There’s a special exemption for small businessaisaie set at different levels that in the
Tailpipe Program. Volvo and others suggested tiiaxdempting small businesses as
proposed would create a competitive advantagenfiail usinesses over larger entities.
EMA commented that the exemption should not appinarket segments where a small
business has a significant share of a particulamhéitket. Volvo argued that the exempted
businesses could expand their product offeringsebivehicles on behalf of larger entities,
thereby inappropriately increasing the scope oftteusion™*?

Although the agencies set the primary standards thvé expectation that they were
“generally appropriate, cost-effective, and tecbgaally feasible,” there are individual
products that may deviate significantly from theddae level of performance, whether
because of a specific approach to criteria poltutontrol, or due to engine calibration for
specific applications or duty cyclé® For example, in the current fleet of 2010 and 2011
model year engines used in combination tractoesatiencies identified a relatively small
group of so-called “legacy engines” that performa@5 percent worse than the average
baseline. The “legacy engine” alternative standgugkears to have been developed in
response to comments from Navistar, a U.S. engareufacturer. Navistar argues that some
of the “legacy engine” producers are unable tazgtitechnologies the agencies characterized
as “available.*** For these manufacturers, “the same reduction flenindustry baseline
may not be possible at reasonably comparable watiih the HD Rule MY 20-14-2018
timeframe], because these products may requireabreglesign in order to meet the
standards,” or face substantial limits on using AB/lvirtue of small products liné§>
Although the agencies received opposition in puti;iments from both industry and
environmental group®’, “[tlhe agencies continue to believe that an imealternative
standard is needed for these products, and thatenm standard reflects a legitimate
difference between products starting from differfeied consumption/[GhG] emitting
baselines.”

Oshkosh Corporation commented that NHTSA shouldaadexport exclusion in order to
accommodate the testing and delivery needs of matwrers of vehicles intended for
export. NHTSA agrees with this comment and Sedi@.3 of the final rule specifies such
an exclusiort?’
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Appendix I1: The Clean Air Act at the WTO: United States — Standards for Reformulated
and Conventional Gasoline

Summary

The Clean Air Act was originally enacted in 1968¢davas substantially amended several times,
including in 1990. Under the scheme as amended)i8emarket for gasoline was divided into
metropolitan and non-metropolitan areas. In thentat due to concerns with summertime ozone
pollution, only “reformulated gasoline” could beldan the latter, conventional gasoline could
be sold, subject to certain rules. Reformulatealjas was defined as having low oxygen and
benzene content, and no heavy metals such asMieaeover, gasoline must have a 15 percent
reduction in emissions of toxics and volatile oligarcompounds, and no increase in emissions
of nitrogen oxides. (After 2000, the CAA require@@®&25 percent reduction in such emissions.)
In addition, the legislation spelled out anti-dungrules, so that refiners, importers and
blenders would only sell conventional gasoline thas as clean as that entity’s 1990 levels. In
instances where adequate and reliable data ond&2€fine was not available, EPA could apply
a statutory baseline.

In February 1994, EPA published its final regulaiamplementing the 1990 amendments.

- BaselinesDomestic refiners were required to establish irdiral 1990 baselines based
on precise quality data and volume records (Methjpthlendstock quality data and
production records (Method 2), or a modeling exserdiased on available data (Method
3). Importers-foreign refiners that sold at legspércent of their gasoline into the U.S.
faced similar rules. However, refineries that weoéin operation for most of 1990, and
importers and blenders, were generally assignedttitatory baseline. EPA justified this
because of the difficulty in ascertaining the tfuthess or appropriateness of records in
these situations.

- Reformulated gasolin@ver 1995-1998, gasoline had to comply with a “Sanp
Model” consisting of either individual or statutdogselines. After 1998, a “Complex
Model” will apply across the board and no indivitlhaselines would be utilized.

- Conventional gasolinéfhe so-called “non-degradation” requirement woudgdlg to
most domestic refineries on the basis of theindiddial baseline, whereas most importers
faced the statutory baseline. However, all gasg@moeluced in excess of an individual
entity’s 1990 levels faced the statutory basetffie.

In sum, the 1990 amendments constituted a targetechpt to address a specific environmental
problem, while minimizing compliance costs for mess and enforcement costs for government.

On January 25, 1995, just weeks after the WTO loatkdnto existence, Venezuela initiated
dispute settlement proceedings related to these-eked measures. On April 10, Brazil also
joined Venezuela in attacking the CAA-related pekc Norway and the European Union
weighed into the case as third parties broadly suppy the complainants’ positions. The case
was argued over the coming months, and a lowerl pacalated its panel report (the WTO'’s
first ever) on January 29, 1998.The U.S. appealed a very narrow aspect of theguéind the
first Appellate Body report was circulated on A8, 1996-° One day shy of a year later, on
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April 28, 1997, the Environmental Protection AgerfEf?A) published new regulations watering
down the rule to comply with the WTO rulifg In October 1997, a coalition of importers and
domestic refiners (with some support from environtakgroups) challenged the new
regulations in U.S. courts, but were ruled agam$tovember 1998>2

The WTO case was emblematic of the trade reginmeéat to environmental and health
regulation, and the U.S. response illustrated ttenxy these decisions could have in domestic
politics and law.

Legal Arguments by Venezuela and Brazil

Venezuela and Brazil alleged that the CAA baseluiested seven major WTO provisions,
which end up constituting the majority of provissoof interest to CAA campaigners that we will
discuss in this memo.

First, Venezuela and Brazil argued that the 75qyerale was a violation of most-favored
nation rules (GATT Article 1), since only Canadiagfineries would have been likely to qualify
for it. This rule reads in part: “any advantage/ofar, privilege or immunity granted by any
contracting party to any product originating indastined for any other country shall be
accorded immediately and unconditionally to the lgcoduct originating in or destined for the
territories of all other contracting parties.” THeS. responded that the rule was motivated by
EPA’s capacity to ensure the accuracy of the hasédir this narrow class of importer-refiners
that had deep ties with the U.S. market. In angcte U.S. noted that the timeline for importer-
refiners to qualify for the 75 percent rule hadskegh without any entity qualifying for 12>

Second, the complainants argued that the statbtsgline that applied to importers was in
practice more onerous than the individual baselamestherefore a violation of GATT Article
[ll:4 (National Treatment). This rule (one of th@sh commonly invoked in trade law) reads in
part: “The products of the territory of any contrag party imported into the territory of any
other contracting party shall be accorded treatmenéss favourable than that accorded to like
products of national origin in respect of all lawsgulations and requirements affecting their
internal sale, offering for sale, purchase, transgion, distribution or use.”

By way of illustration, Brazilian gasoline was saotwstly on the U.S. East Coast. Brazil's East
Coast competitors were able to establish their mdividual baselines based on 1990
cleanliness levels, which would be “dirtier” thdretstatutory baseline (a U.S. nationwide
average that included the cleaner gasoline prodiaeetie California market) applicable to
Brazil.

The U.S. noted in its defense that the CAA reginas flexible, and didn’t require any single
batch of gasoline to attain a certain level of oleeess (but only that an importers’ average
importation of gasoline attain a certain level)réign refiners did not have to comply with the
CAA at all — it was only importers that had to emsthat their gasoline on average attained
certain levels. (This was of course key to thegritg of the regulatory regime.) The U.S. noted
that it would be impossible to ensure the accutdawerseas refinery records, which is why the
U.S. adopted a simpler regime to deal with therdieass of imported gasoline. When EPA had
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briefly considered an individual baseline methodgléor importers, even Venezuela’s national
oil company objected that it would be unworkabieahy case, the U.S. noted that Venezuela’s
share of the U.S. market had increased in 199&velt 1994->*

Third, the complainants argued that the baseligairements violated GATT Article 111:1,

which reads: “The contracting parties recogniz¢ ithi@rnal taxes and other internal charges,
and laws, regulations and requirements affectiegrternal sale, offering for sale, purchase,
transportation, distribution or use of productg] arternal quantitative regulations requiring the
mixture, processing or use of products in specifismbunts or proportions, should not be applied
to imported or domestic products so as to affoodgmtion to domestic production.” Because this
was a more general provision than GATT Atrticled][Venezuela stated it would only ask for a
finding on GATT Article 11I:1 if the Article lll:4argument failed. The U.S. noted that this article
was only exhortatory, as indicated by the use efibrds “should not*®

Fourth, Venezuela and Brazil argued that the Uo8ldcnot defend its GATT violations by
reference to GATT Article XX, which reads in relewgart:

“Subject to the requirement that such measuresatrapplied in a manner which would
constitute a means of arbitrary or unjustifiablecdimination between countries where
the same conditions prevail, or a disguised regiri@n international trade, nothing in
this Agreement shall be construed to prevent tloptah or enforcement by any
contracting party of measures:...

(b) necessary to protect human, animal or plaatdifhealth; ...

(d) necessary to secure compliance with laws arlagigns which are not inconsistent
with the provisions of this Agreement,...

(g) relating to the conservation of exhaustiblaurgtresources if such measures are
made effective in conjunction with restrictionsademestic production or
consumption;...”

With respect to the defense available in GATT AetXX(b), the U.S. argued that toxic air
pollution caused cancer and other public healtiblpros, and that nearly half of emissions came
from vehicles, so targeting gasoline cleanliness araeffective way of addressing an obvious
public health problem. The utilization of individuzaselines was “the quickest and fairest way”
to address the problem: a single baseline wouldire@ rapid and costly upgrading for those
refineries producing dirtier gasoline, while cleapeducers could reduce their average
cleanliness to the baseline. Requiring importerséet an individual baseline even if they had
no data on 1990 cleanliness would have effectilbdgked their gasoline from the U.S. market,
so the statutory baseline was a flexible way tausmthat imports would be allowed into the U.S.
market. Moreover, the U.S. argued,

“it was not feasible to give individual baselinedareign refiners for various reasons.
First, gasoline was a fungible international comityoand a shipment of gasoline
arriving in a US port generally contained a mixtafgasoline that had been produced at
several foreign refineries. Therefore it would leeydifficult, if not impossible, to
determine the refinery of origin of a shipment aggline for the purpose of establishing
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an individual baseline. Second, the difficulty @éntifying the refinery of origin would
also favour potential gaming of the system sineeftineign refiner could be tempted to
claim the refinery of origin for each shipment wigorted gasoline that would present the
most benefits in terms of the baseline restrictiditne third reason related to the
difficulties of the United States to exercise enénent jurisdiction over foreign refiners.
The Gasoline Rule could not be enforced simply»®n@ning the product at the border
but required EPA to audit the facilities of refirgsrin order to verifyinter alia, that the
data provided to establish the individual baselinese accurate as well as to ensure
future compliance. EPA also needed other enforcétoets such as criminal penalties,
civil enforcement proceedings or court warrantat thould not be readily available to
use outside US territory against a refinery locatedoreign soil. Holding the importer
accountable for the conduct of the foreign refw&h whom he has not colluded could
have been an unfair solutiofe®

Venezuela and Brazil responded by arguing thattlse was overstating the risk of gaming, and
that EPA could use enforcement tools similar teséhosed by the U.S. Customs Bureau or
Consumer Product Safety Commission to ensureti@rits met certain standards. In particular:

“Brazil argued that the discrimination under then&ml Agreement or the TBT
Agreement was not justifiable even assuming thautte of foreign refiners’ individual
baselines was impossible. If it were impossibladsign individual baselines to foreign
refiners, the United States would then be justifredsing individual baselines for
domestic refiners only if no other, non-discrimm@gt measure were available. A WTO
Member was not permitted to review several optigetect one in which discrimination
was unavoidable, and then plead that the selegigoharequired discrimination. Under
Article Il of the General Agreement — but also andrticle | of the General Agreement
and Article 2 of the TBT Agreement —a WTO Memberswobliged, when the policy
option involved discrimination, to choose anothptian when one was available. In this
particular case, there was such an available altiee) which was to apply the statutory
baseline to all producers of gasoliré””

With respect to the defense available under GATickr XX(d), the U.S. maintained that the
baseline requirements were necessary to enford@Al#és non-degradation requirements,
which were not themselves incompatible with the GAThe complainants maintained that the
U.S. had not proven that these aspects of the CA¥ BATT-compatiblé>®

With respect to the defense available under GATickr XX(g), the U.S. argued that clean air
was an exhaustible natural resource, and that Afi@posed restrictions on domestic
consumption of clean air. Venezuela maintainedairgfrather than “clean” air) was the
resource at issue, and that “loopholes” in the GAWlermined the legislation’s efficacy. Both
complainants argued that the “domestic restrictipestained to gasoline, not aft’

With respect to the introductory paragraph of GAArTicle XX, the U.S. argued that the
baseline requirements were not arbitrary or discr@tory, since rules applied to both domestic
and imported gasoline. The U.S. noted, “to therexigat the enforcement conditions differed
between the United States and other countriessémee conditions’ did not prevail in the United
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States and in other supplying countries. Accordinghy differences in treatment were neither
arbitrarily nor unjustifiably discriminatory, butexe based on valid, legitimate policy reasons.”
Moreover, the baseline requirements could not bguised restriction on trade, since imports
were a tiny fraction of the U.S. gasoline market& and Venezuela indicated that the 75
percent rule (thought to favor Canadian refinerg®)wed that the baseline requirements were
arbitrary, and reiterated their views that the baseequirements violated GATT Article 111:4
and were thus discriminatory and a disguised bawigade™®°

Fifth, Venezuela argued that the baseline requineénvas a violation of GATT Article

XXIII:1(b), which reads: “ If any contracting parghould consider that any benefit accruing to it
directly or indirectly under this Agreement is bgginullified or impaired or that the attainment of
any objective of the Agreement is being impedethasesult of... the application by another
contracting party of any measure, whether or nooiiflicts with the provisions of this
Agreement,...” then the case can be referred to thsgettlement. Venezuela argued that the
baseline requirements (even if they didn’t violatieer GATT provisions) were leading to a
decline in shipments to the U.S. market. Howevenézuela only asked for a finding under this
provision if its foregoing arguments fail&gf.

Sixth, the complainants argued that the baseligeirements violated the WTO’s Agreement on
Technical Barriers to Trade (TBT) Article 2.1, whireads: “Members shall ensure that in
respect of technical regulations, products impoftteoh the territory of any Member shall be
accorded treatment no less favourable than tharded to like products of national origin and
to like products originating in any other countryliey argued that the baseline requirements
constituted a mandatory technical regulation fergphoduct characteristics of gasoline, and that
these requirements treated imported like gasoéiage favorably. The U.S. responded that the
baseline provisions applied to companies, not prtedioreover: “the term ‘technical
regulation’ was not so broad as to cover all gonernt regulatory actions affecting products.
For example, government regulations requiring facsmokestacks to have devices to reduce
emissions were not technical regulations, thougly there in writing, mandatory and specified
‘characteristics’... the complainants were interprgtihe term ‘technical regulation’ out of
context and such an interpretation, if acceptedilvmtroduce into the TBT Agreement many
measures which were in fact not intended to bereav& he United States also argued that
Brazil's view that a ‘product’ in this case be ahefd as an entire year’s production, rather than a
shipment or a batch, would be a radical departama the concept of ‘product’ under the WTO
and was without basis in the WT&?

Finally, Brazil and Venezuela argued that the basekquirements violated TBT Article 2.2,
which reads: “Members shall ensure that technegililations are not prepared, adopted or
applied with a view to or with the effect of cremfiunnecessary obstacles to international trade.
For this purpose, technical regulations shall motrtore trade-restrictive than necessary to fulfil
a legitimate objective, taking account of the risks-fulfilment would create. Such legitimate
objectives arenter alia: national security requirements; the preventiodexfeptive practices;
protection of human health or safety, animal onpléie or health, or the environment. In
assessing such risks, relevant elements of comsiderarejnter alia: available scientific and
technical information, related processing technglogintended end-uses of products.”
Venezuela noted that the U.S. could improve aitityua the U.S. without utilizing the baseline
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requirements, which was trade-restrictive despiéefact that less restrictive options were open
to the U.S. Venezuela noted that the U.S. had deqaately explained the risk of non-
fulfillment of its objectives, in particular wheth&gaming” of the system would constitute a
major problem and whether the low level of imporgedoline (even if dirtier) could
meaningfully undermine average emission qualitthefgasoline consumed in the U%.

(Additionally, Venezuela had threatened to brirgrak against the baseline rules on the basis
that they violated GATT Article X1**which states in part “No prohibitions or restricts other
than duties, taxes or other charges, whether migelgtiee through quotas, import or export
licences or other measures, shall be institutedaintained by any contracting party on the
importation of any product of the territory of aother contracting party or on the exportation or
sale for export of any product destined for theitiay of any other contracting party.” But the
country did not end up alleging this formally.)

Lower Panel Decision

On January 29, 1996, a lower panel consisting eé¢dle Wong (Hong Kong), Crawford Falconer
(New Zealand) and Kim Luotonen (Finland) issuedrttecision on Brazil and Venezuela’s
challenge of the CAA gasoline baselin&s,

The panel noted that two elements must be satifdied finding of a GATT Article 111:4

violation. First, there must exist “a law, regubattior requirement affecting the internal sale,
offering for sale, purchase, transportation, disiion or use of an imported product”; and
second, the “treatment accorded in respect ofalvelegulation or requirement that is less
favourable to the imported product than to the pkeduct of national origin.” Since there was
no disagreement that the baseline requirementshadirst requirement, the panel proceeded to
assess the second requirentgf.

The U.S. maintained that imported and domesticlgasshould not be considered “like” one
another because of the different regulatory situngtiof the domestic and foreign refiners. The
panel summarily rejected this argument, saying‘itta@mically identical imported and domestic
gasoline by definition have exactly the same platsibaracteristics, end-uses, tariff
classification, and are perfectly substitutabled #merefore “like.*®’ (These four criteria are
known as th@&order Tax Adjustmentgiteria, and are used in virtually every WTO disgpu
relating to national treatment under the GATT dmel TBT.)

The panel also simply stated that the CAA basetfgeirement would require importers to
import cleaner gasoline (or to import less cleasoyiae at a lower price) than the domestic
refiner. The panel concluded that GATT Article4lrequires governments to ensure that CAA
requirements not keep imported gasoline from “biéingffrom as favorable sales conditions” as
domestic gasolin&® The panel rejected the U.S. argument that ther&cheristics of the
producer and the nature of the data held by itvalless favorable treatment. The panel
concluded that to allow any flexibility for natidnaolicy in this area would be “contrary to the
ordinary meaning of the terms of Article 111:4” inolation of the interpretive principles
enshrined in the Vienna Convention on the Law @aties. With this flexibility, “imported
goods would be exposed to a highly subjective ardhble treatment according to extraneous

34



factors. This would thereby create great instabditd uncertainty in the conditions of
competition as between domestic and imported goodsnanner fundamentally inconsistent
with the object and purpose of Article 11l.” The&®J.reiterated that the importer only had to meet
the statutory baseline “on average,” meaning thatrabination of cleaner and dirtier gasoline
could be imported. The panel rejected this arguragdtfound that Article 111:4 requires equality
of competitive opportunities on a per unit basisctuding on the first unit solt’

The panel then proceeded to evaluate the use mléKX exceptions in what would end up
being a highly unusual way not followed by subseqyanels and partially overturned by the
Appellate Body. For instance, in evaluating whetherbaseline measures were “necessary to
protect human, animal or plant life or health,” tramel asked whether the alleged discrimination
was necessary, not whether the CAA or baselinenegents were necessary. Despite this
subsequently negatively treated finding, some figdihave withstood the test of time. For
instance, the EPA in 1994 had briefly considerecetigping individual baselines for importers.
This helped establish a record that the actualplémented baselines were not the only
available means of enacting the CAA policy goalsiclv undercut the U.S. defense that its
baseline measures were “necessary.” The panefalad that GATT rules might require the
U.S. to implement regulatory schemes that it carsidnore costly, unwieldy or ineffective if
the U.S. is unable to persuade a panel of its agprd°

For reasons of judicial economy, the panel didexatmine the complainants’ claims under the
TBT or GATT Article I, 111:1 or XXIlI:1(b).

Appellate Body Decision

Surprisingly, the U.S. did not appeal most of thagd’s findings. While gently chiding the lower
panel’s “opining on matters that were neither csiae nor necessary” including on likenéSs,
the administration did not appeal even the findngArticle XX(b), which a legal expert
indicated constituted “tacit acceptance” of thdé-anvironment ruling-"

An Appellate Body (AB) division of Florentino Felano (Philippines)ChristopheBeeby(New
Zealand) and Mitsudatsushita (Japahy issued their decision in April 1996, noting thaey
were not being called on to analyze the compatyali the CAA overall with WTO rules, or to
review any other panel finding other than that ur@GAaTT Article XX(g).}"* Moreover, the AB
struggled to produce a coherent finding on whethean air was an exhaustible natural resource
and whether the baseline measures regulated gasmtause Venezuela and Brazil had not
appealed these finding&

With respect to the narrow Article XX(g) rule, tA8 noted that the panel had wrongly
evaluated the Article 111:4 compatibility ratherath the conservation justification of the baseline
measures per se. Moreover, the panel had impropeplgrted a “necessity” test from Article
XX(b), when the required nexus between the meadsad of the conservation measure under
Article XX(g) is that the measure be “related tb (“primarily aimed at”) conservatioi® The
AB did not give a particularly illuminating analgsof the clause “made effective in conjunction
with restrictions on domestic production or constiorp” other than to note that it would only
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be in extreme cases that the AB would look to wéethe policy was actually effective in the
real world*"”

The U.S. reiterated first the extreme difficultyvbuld have applying domestic enforcement
practices overseas, and second the fact that Cesdemied funding for individual baselines for
importers. (Congress took this action after a Siepartment cable leaked showing that the
Clinton administration had sought a deal whereifpreefiners could have set their own baseline
if Venezuela promised not to bring a GATT ca€eThe AB took the first as an admission that
the U.S. had not pursued “cooperative arrangemeavite”’Brazil and Venezuela to enforce U.S.
law extraterritorially, and noted on the seconchpthat (under WTO law) the U.S. executive
branch is responsible for the actions of the lagjig branch. Finally, the AB turned a
multifaceted point by the U.S. on its head. Quoarigwer panel paragraph that read:

“The United States concluded that, contrary to \Zeeé's and Brazil's claim, Article

XX did not require adoption of the statutory baselas a national standard even if the
difficulties associated with the establishmentrafividual baselines for importers were
insurmountable. Application of the statutory baselio domestic producers of
reformulated and conventional gasoline in 1995 wdwdve been physically and
financially impossible because of the magnitudéhefchanges required in almost all US
refineries; it thus would have caused a substadéiy in the programme. Weighing the
feasibility of policy options in economic or techal terms in order to meet an
environmental objective was a legitimate considenatand did not, in itself, constitute
protectionism, as alleged by Venezuela and BrAriicle XX did not require a
government to choose the most expensive possibteéav@gulate its environment.”

The AB chose to place emphasis on the passageitahlysand financially impossible because
of the magnitude of the changes required in alratb41S refineries; it thus would have caused a
substantial delay in the programme.” The AB todk ffassage as evidence that the U.S. was
considering the compliance costs of domestic fibosnot foreign firms, and noted that this
would have been sufficient evidence to find andetill:4 violation. (It is unclear how to square
this with the AB’s earlier conclusion that the imgeetive procedure under Article XX is not
simply testing for compliance with the underlyind @I obligation (i.e. National Treatment).)
But the AB could have just as easily placed emphasithe last sentence: that governments
shouldn’t be required to regulate in the most gosty possible.

In any case, the AB concluded by upholding the lopanel conclusions that were not appealed
and by finding that the CAA baseline measures weteexcused by Article XX(g) because the
U.S. had not met the requirements of the introdygbaragraph (i.e. chapeau).

U.S. Compliance and its Opponents

The Clinton administration had taken a varietyteps to essentially ensure that the WTO ruling
would come down the way it did. As noted above atiministration had sought a deal where
foreign refiners could have set their own baselifenezuela promised not to bring a GATT
case’? In congressional testimony in April, EPA and US@Tcials claimed that the baseline
rules were either protectionist or would be difftdo defend under the GAT#? It also
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appeared to ignore exhortation from Sen. Barbatalgki (D-Md.), Rep. John Boehner (R-
Ohio) and others to strongly defend the U.S. &l he ruling was also strongly criticized by
environmentalists and Sens. John Kerry (D-Massl)Ron Wyden (D-Ore}*?

After saying that the “the results of this dispo#égnot and will not compromise this
Administration’s commitment to our environmentaktg™® the administration almost
immediately following the AB ruling said that it wil comply®* over the objections of
members of Congress like Sen. Conrad Burns (R-Mant other agencies of the U.S.
government® Indeed, the official organization of air regulatafficials in eight Northeastern
states wrote that allowing Venezuela’s state aihpany to set its own baselines would allow
olefin content “over three times higher than thHz @ercent baseline specified in the Clean Air
Act, and would exceed the highest olefin conterdrof other gasoline marketed in the
Northeast.... As a result, PDVSA gasoline could cayst a 25 percent increase in emissions
compared to NOx emissions from domestic fuels.”rE@devron wrote that international
cooperative efforts would likely not be able to guwoe adequate verification mechanisms, and
that “we do not believe that allowing foreign refie to establish their own baselines is possible

without harming air quality*®®

The final 1997 rule allowed foreign refiner baseinsubject to the following conditions:

“(1) in the case of a state-owned or operated eefirthat it waive any defense of
sovereign immunity in civil, criminal, or adminiative enforcement proceedings; and (2)
in all cases, that the refiner (a) appoint an agmrthe service of process in Washington,
D.C.; (b) post a substantial bond to ensure paymipénalties in the event of its
noncompliance; (c) commit to allowing EPA inspectiand audits of all gasoline
produced, regardless whether it is intended fotltl® market; (d) submit to the
jurisdiction of United States courts or administratiribunals in any enforcement action;
(e) implement detailed tracking and certificationgedures to ensure its compliance with
EPA r&%gulations; and (f) procure independent tipadty sampling and laboratory

tests.

Subsequently, the Independent Refiners CoalitiBC}Isued EPA over the new rules. The
resulting court ruling from the Court of AppealdD Circuit is illuminative in many respects,
especially in showing the deference that U.S. sositbw regulators — contrasted with the WTO
panels.

First, the court ruled that — because the CAA [tdszén suit” provisions, which allow
environmental groups and others to bring claimstth@EPA is not acting quickly enough —
refineries would have standing to bring a claimiasathe change to the baseline rules. Second,
when evaluating the consistency of agency actidh statute, U.S. courts apply the so-called
Chevron analysis. In the first step, the court dslteether Congress has directly spoken to the
precise question at issue” — if so, “the court “byige effect to the unambiguously expressed
intent of Congress.” If not, courts will defer teetagency'’s interpretation so long as it is
reasonable.
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Second, IRC challenged the EPA’s move as incomgisteh the CAA’s statutory obligation to
ensure air quality improvements, and that the ERA @onsidering factors other than air quality
(like WTO compliance) in promulgating the 1997 pgesons. Ironically, the Court of Appeals
wrote that the incremental nature of the 1990 CAfeadments and their implementing
regulations (described by a member of Congress astempt to avoid resurrection of a “1970’s
DOE type scheme of detailed government in inteivarin U.S. gasoline markets”) made the
attainment of that goal less than certain. Moreoweder “Chevron step two,” courts must be
deferential to agency interpretation of the stafutieich did not expressly limit the only goal to
be furthered as that of improving air quality). Tdwrt then cited a precedent that
“congressional statutes must be construed whemmsgsible in a manner that will not require the
United States ‘to violate the law of nations™ agport for the notion that the court should defer
to the WTO in this case.

Third, IRC argued that the agency was behavingniarlitrary and capricious manner by
drawing distinctions between foreign refiners atiteos that could lead to disruptions in the oll
markets. The court determined that EPA was perbiesbiecause it gave reasons for the new
baselines based on “rational distinctions” on aermging view of the cleanliness data, but
admitted that imposing new regulations could leatbteign refiners to seek non-U.S. markets
for their gasoline (thereby undermining the supylgasoline, something Congress was also
attentive to but which was not addressed by thetcou

The U.S. Court of Appeals decision is notable imdestrating just how deferential U.S. courts
are to executive and legislative branch prerogatiPelicymakers don’t have to choose least or
less trade-restrictive means of regulating or dngvdistinctions, so long as they give reasons for
their distinctions. Indeed, even compliance withaties is a permissible reason for changing air
quality standards. In contrast, WTO panels andABeapply a set of rigid criteria that do not
prioritize congressional prerogatives or agencgréison, and put trade impacts above other
considerations. While the WTO would not defer ttiaraal regulators, U.S. courts (under the
reasoning above) might defer to the WTO. Finalligjlevthe CAA allows citizen suits (and U.S.
courts recognize standing on that basis), neitloergéess nor environmental groups are given a
meaningful role at the WTO, which views all actimtzurring in a country as often the
responsibility of a single unitary actor.

Implications of U.S.-Gasoline

The U.S.-Gasoline case shows several WTO thre&@@&#in the future. The U.S. failed to
appeal most of these findings, meaning that they stand largely as accepted WTO law.

The U.S. did not insist that domestic and impogeztiucts might be “unlike” if it were more
costly or unwieldy to regulate imports. The U.Sghtihave also insisted that finding of “less
favorable treatment” can’t be found if the regulgitdistinction is justified. Environmentalists
had vigorously urged the administration to point that if EPA found domestic refiners’ 1990
data to be unverifiable, then they would face e strictures as importef§.The WTO'’s
opposite conclusion in the CAA has now become dedgpractice across a range of WTO
agreements.

38



The Article XX findings were also worrying. In tldemocratic process (and in the currently
fashionable practice of subjecting regulationsdsttenefit analysis), it is normal to consider
multiple regulatory options. Some inevitably are selected, or are developed by one branch of
government but rejected by another. However, uttdeWWTO, governments that develop such a
catalogue of alternative options can find theirrgual decision second-guessed by international
tribunals that don’t have the same informationaroaintability with voters.

The AB finding was also worrying. In examining tHeS.” argument under Article XX(g), the

AB could have as easily placed emphasis on theagas#rticle XX did not require a
government to choose the most expensive possibtegov@gulate its environment,” which
seems to capture the point of the U.S. argumetttisrscore: the WTO should not be blind to
the costs of regulating in a global economy. Irdtéiae AB ruled — as it has many times since —
that any such regulatory distinctions (even thos&vated by efforts to minimize enforcement
costs) are almost always per se illegitimate.

The lack of findings on the TBT and other GATT rileaves the CAA open to challenge, a

possibility noted by the panel when it noted thaiaid not been asked to rule on the
compatibility of the CAA overalt®
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ENDNOTES

! Tucker is research director with Public CitizeB®bal Trade Watch. He acknowledges the vital ¢butions of
Jesse Swanhuyser, Kate Titus and Lori Wallachnalifzing this memo. Appendix | is based on a fasthing
publication by Swanhuyser.

2When the U.S. Congress debated the Uruguay Rognekefents Implementation Act in a lame-duck session
1994, Rep. Peter DeFazio (D-Ore.) said: “This ages will put at risk the environmental, food, coneer, health
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disputes over trade barriers, and trade barridraggspreted as anything that restricts the freeentent of goods,
whether it is restrictions against child labor, Wi it is restrictions against dangerous substaimcéod and
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laws are wiped out here, and technically they ate\What will happen is that other member natigeshaps
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before the WTO, and a Dispute Panel could ruleegret against a U.S. law, as being GATT illegale Ttom for
pernicious manufactured claims should be obviowaltof us. This puts great pressure on us to chang laws.”
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ARB/01/7, Award, 25 May 2004. Available at: httpalaw.com/sites/default/files/case-documents/itaDpdf

® The U.S. has signed BITs with 41 nations: AlbaAi@entina, Armenia, Azerbaijan, Bahrain, Bangkite
Bolivia, Bulgaria, Cameroon, Congo, Democratic RajuOf (Kinshasa), Congo, Republic Of (Brazzayille
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arbitration-biased-against-developing-countriesl#itomments
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