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ABSTRACT. The American prison camp at Guantánamo Bay has
often been described as a lawless space, and many commentators
have drawn on the writings of Giorgio Agamben to formalize this
description as a ‘space of exception’. Agamben’s account of the
relations between sovereign power, law and violence has much to
offer, but it fails to recognize the continued salience of the colonial
architectures of power that have been invested in Guantánamo
Bay, is insufficiently attentive to the spatialities of international
(rather than national) law, and is unduly pessimistic about the pol-
itics of resistance. Guantánamo Bay depends on the mobilization
of two contradictory legal geographies, one that places the prison
outside the United States ito allow the indefinite detention of its
captives, and another that places the prison within the United
States in order to permit their ‘coercive interogation’. A detailed
analysis of these interlocking spatialities – as both legal texts and
political practices – is crucial for any crique of the global war pris-
on. The relations between law and violence are more complex and
contorted than most accounts allow, and sites like Guantánamo
Bay need to be seen not as paradigmatic spaces of political mo-
dernity (as Agamben argues) but rather as potential spaces whose
realization is an occasion for political struggle not pessimism.
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Even at this hour, beads of sweat crawled
across his scalp. By the time the sun was up it
would be another day for the black flag, which
the Army hoisted whenever the temperature
rose beyond reason. An apt symbol, Falk
thought, like some rectangular hole in the sky
that you might fall into, never to reappear. A
national banner for Camp Delta’s Republic of
Nobody, populated by 640 prisoners from for-
ty countries, none of whom had the slightest
idea how long they would be here.

(Dan Fesperman,
The Prisoner of Guantánamo)

Bare life
In the early morning of 10 June 2006 three prison-
ers held at the military detention facility at the US
Naval Station at Guantánamo Bay, Cuba, two from
Saudi Arabia and one from Yemen, were found

dead in their cells. Although the three men had been
detained without trial for several years and none of
them had court cases or military commissions
pending (none of them had even been charged), the
commander of the prison dismissed their suicides
as ‘not an act of desperation but an act of asymmet-
ric warfare against us’. Although the three men had
been on repeated hunger strikes which ended when
they were strapped into restraint chairs and force-
fed by nasal tubes, the US Deputy Assistant Secre-
tary of State for Public Diplomacy described their
deaths as ‘a Public Relations move to draw atten-
tion’ – to what, she did not say – and complained
that since detainees had access to lawyers, received
mail and had the ability to write to families, ‘it was
hard to see why the men had not protested about
their situation’. Although by presidential decree
prisoners at Guantánamo are subject to indefinite
detention and coercive interrogation while they are
alive, when President George W. Bush learned of
the three deaths he reportedly stressed the impor-
tance of treating their dead bodies ‘in a humane and
culturally sensitive manner’. 1

It is in the face of contradictions such as these that
many commentators have seen Guantánamo Bay as
an iconic example of that paradoxical space which
Giorgio Agamben describes as ‘the state of excep-
tion’. In what follows I examine this characterization
in detail, and pay particular attention to the tortured
geographies that wind in and out of the war prison.
I begin with a summary account of Agamben’s argu-
ment, but while I will be critical of a number of his
formulations I intend this article primarily as a cri-
tique of the Bush administration’s political theology
rather than Agamben’s political philosophy.

Agamben’s account turns on the rotations be-
tween sovereign power, the state of exception and
bare life. 2 It is a sophisticated thesis, drawing on a
heterodox group of European thinkers – Benjamin,
Foucault, Heidegger and Schmitt – and relying on a
series of argumentation sketches plucked from clas-
sical, medieval and early modern law to establish the
modalities of sovereign power. Its pivot is the dismal
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figure of homo sacer, a position Agamben says was
conferred by archaic Roman law upon those who
could not be sacrificed according to ritual (because
they were outside divine law: their deaths were of no
value to the gods) but who could be killed with im-
punity (because they were outside juridical law:
their lives were of no value to their contemporaries).
Critics have treated Agamben’s reading as partial
and partisan: ‘extravagant’ according to one and ‘a
myth’ according to another. 3 But his purpose is nei-
ther textual nor historical. Instead, he projects this
figure into the present, as a sort of cipher or bearer
of what he calls ‘bare life’, by making two moves.

First, Agamben argues that homo sacer emerges
at the point where sovereign power suspends the
law, whose absence thus falls over a zone not mere-
ly of exclusion but of abandonment. The produc-
tion of such a space – the state of exception – is cen-
tral to Agamben’s account of modern biopolitics.
This space is produced through a speech-act, or
more accurately a decision in the sense of ‘a cut in
life’, that is at once performative and paradoxical.
It is performative because it draws a boundary be-
tween politically qualified life and merely existent
life exposed and abandoned to violence: ‘bare life’.
‘However sacred man is,’ Benjamin wrote in his
Critique of Violence, ‘there is no sacredness in his
condition, in his bodily life vulnerable to injury by
his fellow men’. 4 If this remark is read as bodily
life made vulnerable to injury (through a sovereign
decision) then it becomes clear that bare life is at
once ‘immediately politicized but nevertheless ex-
cluded from the polis’. 5 The cut that severs bare life
from politically qualified life is paradoxical, how-
ever, and all forms of life are thereby made precar-
ious, because the boundary it enacts is mobile, os-
cillating: in a word (Agamben’s word) indistinct.
This is necessary not a contingent condition, more-
over, and crucially affects both time and space.
First, the exception implies a non-linear temporal-
ity: ‘The exception does not subtract itself from the
rule; rather, the rule, suspending itself, gives rise to
the exception and, maintaining itself in relation to
the exception, first constitutes itself as a rule’. Sec-
ond, the exception – literally that which is ‘taken
outside’ – is effected through a distinctive spatial-
ity. For the exception ‘cannot be included in the
whole of which it is a member and cannot be a
member of the whole in which it is always already
included’. The mapping of such a space requires a
topology, Agamben concludes, because only a
twisted cartography of power is capable of folding
such propriety into such perversity. 6

Second, Agamben argues that in the contempo-
rary world the state of exception has become the
rule. Writing while Hitler’s armies advanced on
Paris, Benjamin had warned that ‘the “state of
emergency” in which we live is not the exception
but the rule’, and Agamben endorses and enlarges
this claim. 7 Although he notes that concentration
camps first emerged in colonial spaces of exception
in Cuba and South Africa, he passes over these (and
the colonial architectures of power that produced
them) to focus on Nazi concentration camps and, in
particular, Auschwitz. He treats the concentration
camp as ‘the materialization of the state of excep-
tion’, ‘the pure, absolute and impassable biopoliti-
cal space’ in which juridical rule and bare life enter
into ‘a threshold of indistinction’, through which
‘law constantly passes over into fact and fact into
law, and in which the two planes become indistin-
guishable’. Unlike Foucault, who identified the
Third Reich as a paroxysmal space in which sov-
ereign power and biopolitics coincided, however,
Agamben insists that none of this is a rupture from
the project of modernity. On the contrary, his nar-
rative is teleological, and he identifies the camp as
‘the hidden paradigm of the political space of mo-
dernity’, and suggests that its operations have been
unfurled to such a degree that today, through the
multiplication of the camp as a carceral archipela-
go, the state of exception has ‘reached its maximum
worldwide deployment’. By this means that sover-
eign power has produced both an intensification
and a proliferation of bare life. If this seems exor-
bitant, Agamben is perfectly undeterred. ‘The nor-
mative aspect of law can thus be obliterated and
contradicted with impunity,’ he continues, through
a constellation of sovereign power and state vio-
lence that ‘nevertheless still claims to be applying
the law’. In such a circumstance, he concludes, the
camp has become ‘the new biopolitical nomos of
the planet’ and ‘the juridico-political system [has
transformed] itself into a killing machine’. 8

As Agamben has developed this critique it is,
above all, the ‘war on terror’ that has come to be in
his sights. He argues that the locus par excellence
of this new state of exception is the US Naval Sta-
tion at Guantánamo Bay, where from January 2002
men and boys captured during the US invasion of
Afghanistan have been imprisoned. He draws par-
allels between the legal status of prisoners in this
camp and prisoners in Auschwitz: their situations,
so he says, are formally – ‘paradigmatically’ –
equivalent. Prisoners of a war on terror who are de-
nied the status of prisoners of war, Agamben argued
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that their legal status is erased. They are not legal
subjects but ‘legally unnameable and unclassifiable
being[s]’, ‘the object of a pure de facto rule’ or a
‘raw power’ whose modalities are ‘entirely re-
moved from the law and from judicial oversight’. In
the detainee at Guantánamo, he concludes, ‘bare
life reaches its maximum indeterminacy’. 9

Law, violence and the space of exception
Agamben often refers to the state of exception as
the space of exception, but its spatiality has re-
ceived little sustained analysis. Indeed, Michael
Dillon has argued that:

The topology of sovereign power is not in fact
a space at all. It is a dividing practice. As such
it does work. That work is not simply or even
primarily, however, to command the domain
of the inside of law and of order. Rather, it is
to effect a passage between inside and outside,
law and violence… 10

Dillon is I think correct – apart from his first sen-
tence. Conceptions of space need not be limited to
the container model that he rejects, and I prefer to
treat space as a performance, a doing, because only
in this way do I think it possible to show how the
passages between inside and outside, law and vio-
lence, are effected.11

In what follows, I trace the convolutions of ‘in-
side’ and ‘outside’ through the instruments of law
and violence. Agamben argues that the space of ex-
ception is typically produced through the declara-
tion of a state of emergency that becomes the
ground through which sovereign power constitutes
and extends itself. Three days after the terrorist at-
tacks on the Pentagon and the World Trade Center
on 11 September 2001, President Bush declared a
National Emergency ‘by reason of [those] attacks
and the continuing and immediate threat of further
attacks on the United States’. This was followed by
a further declaration on 23 September 2001 to deal
with ‘the unusual and extraordinary threat to the
national security, foreign policy and economy of
the United States’ by ‘grave acts of terrorism and
threats of terrorism committed by foreign terror-
ists’. The emergency has been renewed in each sub-
sequent year, and Agamben suggests that Bush ‘is
attempting to produce a situation in which the
emergency becomes the rule’: in which ‘provision-
al and exceptional measures’ are transformed into
‘a technique of government’. In fact, however, the

cascade of national emergencies did not begin with
9/11. Bush has continued no less than seven previ-
ous National Emergencies and declared eight oth-
ers. For the United States, it seems, and despite the
language used to proclaim them, national emergen-
cies are not so ‘unusual and extraordinary’ after all.
But what attracts Agamben’s attention, and what
distinguishes the double emergencies declared in
September 2001, is their proximity to a supposedly
new kind of war (the ‘war on terror’) and the legal
formularies that have been mobilized around it.12

Yet these emergencies and the war that they have
been used to license involve a spatiality that is
largely foreign to Agamben’s account. His brief
history of the state of exception in Europe and the
United States is shaped by the exigencies of war:
the American Civil War, the Franco-Prussian War,
the First World War and the Second World War. But
his focus is on suspensions of national law during
states of emergency declared by France, Germany,
Italy, Britain and the United States. The connec-
tions between sovereign power and the state of ex-
ception are thus always framed by a single state,
and the transnational implications receive little at-
tention. 13 Yet most of the emergencies and ‘excep-
tional measures’ that have punctuated Bush’s pres-
idency fold the national into the transnational. They
address other states – Afghanistan, Cuba, Iran, Iraq,
Libya, Macedonia and Serbia, Syria, and Zimba-
bwe among them – whose actions have, at one time
or another, been held to pose a threat to the national
security and foreign policy of the United States.
The ‘war on terror’ has accentuated the political
and juridical folds between the national and the
transnational, but this process was underway long
before 9/11, and the relations between sovereign
power, law and spatiality have been complicated in
two crucial ways that bear directly on Guantánamo
Bay.

In the first place, the Westphalian model of sov-
ereignty has been compromised as states have in-
creasingly asserted prescriptive jurisdiction be-
yond their borders. 14 Legal scholar Kal Raustiala
argues that ‘sovereignty has become progressively
“unbundled” from territoriality’. Although extra-
territoriality is central to the prosecution of the ‘war
on terror’, American attempts to decouple law and
location have a much longer history and do not de-
rive uniquely from the global assertion of military
force. Some of them have addressed transnational
economic activities and criminal transactions that
have effects within the United States; indeed,
claims like this are made in most of the declarations
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of National Emergency. Others have extended con-
stitutional protections to citizens and (in certain cir-
cumstances) aliens beyond the borders of the Unit-
ed States; one of the central questions posed by
Guantánamo Bay concerns the reach of US federal
law and the access of prisoners to US courts to chal-
lenge their detention. That this is indeed a question
bears emphasis. The Bush administration has re-
suscitated the doctrine of the unitary executive, in
which the President’s actions as commander-in-
chief are supposedly beyond the law. This perverse
reading of the Constitution holds that the executive
can override both the judiciary and the legislature.
As the profoundly conservative jurist-cum-philos-
opher Carl Schmitt had it, ‘Sovereign is he who de-
cides the exception’: and Bush has insisted that he
is ‘the decider’. But national emergencies and the
special powers that derive from their proclamation
cannot be reduced to a decisionism; neither does
the juridical process meekly fold its tent when it
hears the martial drums of the commander-in-
chief. As Amy Bartholomew argues, a succession
of legal challenges in US courts has shown that
‘law will not willingly abdicate its role to a state of
exception and will continue to act as an obstacle to
the arbitrary authority of the executive branch’.15

In the second place, international law also mod-
ulates the actions of the United States. The compli-
cated spatiality that Agamben attributes to the (na-
tional) state of exception is compounded by the
spatialities of international law, which by its very
nature is decentred, without a unitary sovereign to
ground or guarantee its powers; its provisions are
distributed through a congeries of conventions,
treaties and organizations. For this reason, nine-
teenth-century legal philosopher John Austin de-
clared that international law is not really law at all:
laws could only be ‘properly so called’ if they were
‘commands of a sovereign’, which made interna-
tional law merely ‘law by close analogy’. 16 As I
will show below, the Bush administration would
clearly like to have the United States regarded as
the global sovereign, and it has repeatedly an-
nounced that its prosecution of the ‘war on terror’
will not be hamstrung by what it views as outmoded
legal protocols. When he was Under Secretary of
Defense for Policy, Douglas Feith declared that
nothing in the Constitution required the President
to seek the ‘approval’ of non-Americans before act-
ing to protect the United States. This may have been
rhetorically effective but it was also thoroughly dis-
ingenuous; it reduced international law to another
decisionism when Feith knew very well that inter-

national law imposes obligations rather than mere-
ly invites approval. This presumably explains why
he vilified ‘legal lines of attack’ as a form of ‘asym-
metric warfare’ (sic) deployed to constrain Amer-
ica’s ‘global freedom of action’.17 But legal con-
straints on the ‘war on terror’ were not so many ex-
ternal impositions and irritants; they were endorsed
(and vigorously upheld) by law officers and others
within the State Department and even the Penta-
gon. Although Bush claimed that he had the power
to suspend the Geneva Conventions in prosecuting
the war in Afghanistan, for example, he elected not
to do so; instead, he asserted that they did not apply
to those fighting for al-Qaeda or the Taliban. Yet the
memoranda exchanged between the Departments
of Justice and Defense and the State Department
make it plain that Bush’s actions were not under-
taken without facing down a series of legal chal-
lenges. Other provisions of international law are
non-derogable: in particular, the prohibition
against torture is an absolute right to which there
are no exceptions. 18 Here, too, as I will also show,
the Bush administration engaged in a frenzy of le-
gal argument (and legerdemain) in order to under-
write the ‘coercive interrogation’ of prisoners held
at Guantánamo and other sites in the global war
prison.

Several critics have described the Bush admin-
istration as waging ‘a war on law’, and the Presi-
dent plainly shares a Feith-based impatience with
its scruples. ‘International law?’ Bush responded to
a reporter in December 2003. ‘I’d better call my
lawyer. I don’t know what you’re talking about by
international law’.19 More particularly, it has be-
come common to treat Guantánamo Bay as a ‘law-
less place’ that is ‘beyond the reach of national and
international law’; a place where sovereign power
has been mobilized ‘outside the rule of law’; a wild
zone subject to ‘a lawless and prerogatory power’,
where ‘the law is effectively suspended in both its
national and international forms’ and where sover-
eign power is extended ‘in excess of the law’; a
‘law-free zone’; and a legal ‘black hole’. Agamben
himself describes the state of exception as ‘a
kenomatic state’, a vacant space limned by the
‘emptiness of law’. 20 This has become a common-
place critique on both sides of the Atlantic, but I
want to draw on the previous paragraphs to qualify
its rendering of the global war prison in three ways.
First, I seek to expose the architectures of colonial
power which Agamben more or less ignores, be-
cause the shadows that fall over the contemporary
space of exception are not limited to those of the
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Twin Towers of the World Trade Center or the
chimneys of Auschwitz: the imbrications of law
and violence which shape the colonial present have
a longer genealogy that needs to be recovered as
part of the process of critique. Second, and follow-
ing directly from these considerations, I address the
international dimensions of law and violence that
Agamben glosses over, not because I think these
function as a deus ex machina whose activation can
rescue homines sacri from their fate but, on the
contrary, because international law – in its colonial
past and in our colonial present – marks a crucial
site of political struggle. Thirdly, this in its turn re-
quires a careful consideration of the possibilities of
resistance that is largely absent from Agamben’s
account, because there is nothing ineluctable about
the production or proliferation of spaces of excep-
tion. These claims run throughout the discussion
that follows, where I triangulate ‘Guantánamo’
from three points. First, I plot the contours of Euro-
American exceptionalism in order to mark the co-
lonial, colonizing gestures through which it has
been both authored and authorized; Second, I rattle
the colonial chain that yokes the law to violence in
Guantánamo’s past; finally, I trace the detailed le-
gal and para-legal production of Guantánamo as a
staging-post for the contemporary ‘war on terror’.
En route, it will become clear that Bush does indeed
know what ‘international law’ is about – and that he
has repeatedly called his lawyers.

Euro-American exceptionalism
In their attempt to unravel the connections between
what they call ‘our brutal global state of war’ and
‘the age of Empire’, Michael Hardt and Antonio
Negri begin with the politico-juridical intersections
between two exceptions, one European and the oth-
er American. 21 These intersections are also efface-
ments, however, and to show why this is so I want
to revisit Agamben’s reading of the work of Carl
Schmitt to draw out the shadows of colonial power
cast by these two exceptions. Part of Schmitt’s pur-
pose was to show that in Europe in the sixteenth and
seventeenth centuries the theological-moral model
of the ‘just war’ sanctioned by the medieval Chris-
tian Church against infidels yielded to the secular-
juridical model of a regulated and rationalized war
between formally equivalent sovereign states. In
this economy of death warring sovereigns were re-
quired to recognize each other as legal equals, and
on the field of battle their subjects were obliged to
recognize each other as subjects. There were thus,

at least in principle, mutually acknowledged limits
to enmity and violence, and within this space – the
space of the jus publicum Europaeum – sovereign
power operated, so Schmitt claimed, through nor-
mative regulation. He argued that unlimited enmity
and unrestrained violence were now bracketed and
projected ‘beyond the line’ into the non-European
(and specifically the ‘New’) world. As William Ra-
sch puts it, ‘Europe sublimate[d] its animality by
establishing the Americas as an extralegal zone in
which bestial deeds [could] be “acted out” far
away’. Schmitt identified this zone of alterity – the
space supposedly vacant for the play of colonial
power – with ‘the state of nature in which every-
thing is possible’ and also with the state of excep-
tion which ‘bases itself in an obviously analogous
fashion on the idea of delimited, free and empty
space’ understood as a ‘temporary and spatial
sphere in which every law is suspended’. For Ag-
amben, however, this was no analogy. Instead, the
state of nature and the state of exception emerge as
‘but two sides of a single topological process in
which what was presupposed as external (the state
of nature) now reappears, as in a Möbius strip or a
Leyden jar, in the inside (as state of exception)’. 22

This is a contentious but highly effective fiction,
a celebration of a particular constellation of politi-
cal and economic power, and Schmitt’s work has to
be approached with the utmost critical vigilance (in
relation to both Europe and ‘not-Europe’). 23 His
central, elegiac point was that the line – a colonial
meridian – had slowly dissolved by the early twen-
tieth century, and that the wild zones of colonial vi-
olence had appeared within the ruins of the Euro-
pean order. What had happened, and according to
Agamben is still happening, is that the ‘juridically
empty’ space of the state of exception ‘has trans-
gressed its spatiotemporal boundaries and now,
overflowing outside them, is starting to coincide
with the normal order, in which everything again
becomes possible’. The dissolution of the line
should not be read as a reversion to Hobbes’ state
of nature, however, but rather as the emergence of
the state of exception as what Agamben sees as ‘the
permanent structure of juridical-political de-local-
ization and dis-location’. What was once confined
is now loose in the world. 24

Two conclusions follow from this rough outline
that bear directly on the production of ‘Guantána-
mo’. First, by implication, the space of normative
regulation was produced by European states as-
serting their sovereignty over the world beyond
the line and co-producing through those assertions
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a vast colonial space of exception. But its ‘topog-
raphies of cruelty’, as Achille Mbembe calls them,
cannot be reduced to and hence derived from a
space of absolute lawlessness. 25 Colonial wars
were raw, ruthless, feral; but the violence of colo-
nialism was not confined to warfare. The law was
intimately involved in the modalities of colonial
violence, and international law bears the marks of
those colonial predations; its locus is drawn not
only through relations of sovereign states, there-
fore, but also through what Peter Fitzpatrick calls
‘the colonial domination of people burdened by
racial difference’. 26 This is not a peculiarity of in-
ternational law, which shares in a generalized gal-
lery of imaginative geographies where the other is
marked as irredeemably other, and this cultural
carapace is extremely important. The juridical and
the cultural operate together, and the racializa-
tions that they jointly license have been given a
particular force by President Bush’s declaration of
the ‘war on terror’ as a war of ‘Civilization’
against the barbarians at the gates (and within the
walls). This invocation of an indivisible global
civilization works to make the exception – under-
stood as a zone of indistinction between the law
and its suspension – invisible by conjuring a
shape-shifting, nomadic enemy who inhabits the
shadows beyond the human. This is a strategy that
does not so much sense the presence of the enemy,
the midnight scurrying in the skirting-board, as
produce the enemy through the classifications of
its own unnatural history. Schmitt himself warned
that to confiscate the word ‘humanity’ and mobi-
lize it to wage war would mean ‘denying the ene-
my the quality of being human and declaring him
to be an outlaw of humanity’. By this means, he
continued, war can ‘be driven to the most extreme
inhumanity’. In short, ‘to fight in the name of hu-
manity does not eliminate enmity’, as Andrew
Norris observes: ‘it only makes one’s enemy the
representative or embodiment of the inhuman’. 27
These reductions, given form through both the law
and its suspension, reactivate a colonial past in a
colonial present:

These fine ethnic distinctions effectively re-
vive a colonial economy in which infrahuman-
ity, measured against the benchmark of health-
ier imperial standards, diminishes human
rights and can defer human recognition. The
native, the enemy, the prisoner and all the other
shadowy ‘third things’ lodged between animal
and human can only be held accountable under

special emergency rules and fierce martial
laws. Their lowly status underscores the fact
that they cannot be reciprocally endowed with
the same vital humanity enjoyed by their well-
heeled captors, conquerors, judges, execution-
ers and other racial betters. 28

Second, by extrapolation, the United States has
sought not only to displace ‘old Europe’ (Rums-
feld’s dismissive phrase) but also to arrogate to it-
self the power to draw new horizons of visibility
and to constitute itself ‘as the sovereign who tran-
scends the law and thus assures its meaning and en-
forcement’. In seeking to occupy the space of the
global sovereign, this strategy renders international
law as ‘normal law’, ‘law properly so called’ in
something like Austin’s sense, by declaring its
bracketing or suspension. The logic articulated
through the ‘war on terror’ thus derives directly
from Schmitt’s political theology. It asserts that if
‘international law is to be seen as universal and in-
ternational politics as ethical,’ then, as Costas
Douzinas remarks, ‘one power must be exempted
from its operations, and through its forceful inter-
vention and sovereign interpretation of the law,
give it its desired seamlessness’. It also gives it its
ruthlessness, for the humanism that this licenses is
what Douzinas calls a ‘military humanism’ that ef-
faces its uncounted others as so many mute bearers
of bare life. This is the pivot around which the rad-
ical critique of American Empire turns. Where once
the United States claimed to be exempt from the
corruptions of European forms of sovereignty,
Hardt and Negri argue that it now claims exemption
from the law itself. And where once war was regu-
lated, subordinated to international law, it is now
regulating, exploiting the conjunctions between
violence and the law.29

Guantánamo and the colonial past
Colonialism frequently operates under the imprima-
tur of law, both in the past and (as the people of Pal-
estine and Iraq know only too well) in the present,
and its violent assaults on land, liberty and life are
regularly authorized and articulated through legal
formularies. The legislative and interpretive fields,
the actions of rulers and judges, are thus suffused
with violence. If their metropolitan operation ‘takes
place in a field of pain and death’, as Robert Cover
once observed presciently, then how much more an-
guished is their colonial mode of address? If their
normal powers are ‘realized in the flesh’, as he also
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remarked, then how much more painful is their
emergency invocation? 30

Guantánamo Bay bears the marks of these liga-
tures between colonialism, violence and the law. Its
modern history has been shaped by military en-
counters between three imperial powers – Spain,
the United States and the Soviet Union – and by en-
during military occupation. Cubans rose against
their Spanish occupiers three times in the nine-
teenth century: in 1868–1878, 1879–1880 and
1895–1898. One of the principal architects of the fi-
nal War of Independence was the exiled writer José
Marti, who was killed in a battle with the Spanish
army just one month after he returned to the island.
It was one of his poems that later provided the in-
spiration for the song ‘Guantánamera’. Alarmed by
the strength and success of the revolutionaries, the
Spanish military governor sought to cut off their
support in the countryside through a policy of
reconcentración. Hundreds of thousands of peas-
ants were forcibly relocated into barbed-wire con-
centration camps close to the towns and cities,
where many (some reports said as many as one
half) of them were left to starve to death. An Amer-
ican Senator who travelled through the four west-
ern provinces described a landscape of terrible, ter-
rifying indistinction: ‘It is neither peace nor war. It
is concentration and desolation’. Public opinion in
the United States was inflamed by press reports of
these atrocities, but the desire for military interven-
tion was also motivated by thoroughly instrumental
economic and strategic interests. In fact the United
States had made repeated attempts to purchase
Cuba from Spain in the closing decades of the nine-
teenth century, and it was only after the last of these
offers had been rejected in 1897 that Washington,
buoyed by the rising tide of public opinion, found
a pretext and in 1898 declared war on Spain. The
ironies multiply. Then, as now, this was an image
war. Photographs of the effects of Spain’s counter-
insurgency operations heightened public condem-
nation of its oppressive colonial regime. This is the
origin of the apocryphal telegram from William
Randolph Hearst to Thomas Remington in Havana:
‘You furnish the pictures, and I’ll furnish the war’.
And, as Daniel Ross wryly observes, ‘the American
prize for its outrage at Spanish concentration
camps in Cuba has become the right to run its own
camp on the same territory’. 31

When peace was concluded later that year Spain
relinquished all its overseas possessions but Cuba,
far from being free, remained under American mil-
itary occupation for three further years. In 1901 the

United States stipulated its conditions for Cuban
independence through provisions set out in the
Platt Amendment to the Appropriations Bill in the
US Congress that authorized continued financing
of the occupation. The Cuban Constitutional As-
sembly rejected these provisions as an encroach-
ment on the independence and sovereignty of the
island, but the United States insisted that military
occupation would not end without their incorpora-
tion into the constitution. They were narrowly en-
dorsed by the Assembly in 1902, and reserved to
the United States the right to intervene in the future
‘for the preservation of Cuban independence’ and,
to that end, required Cuba to sell or lease to the
United States ‘lands necessary for coaling or naval
stations’. 32 Accordingly, Guantánamo Bay was
leased from Cuba in February 1903 ‘for the time re-
quired for the purposes of coaling and naval sta-
tions’ and the United States was permitted ‘to do
any and all things necessary to fit the premises for
use as coaling and naval stations only, and for no
other purpose’ (emphasis added). The lease could
only be terminated with the consent of both parties
or through the unilateral abandonment of the base
by the United States. Its central provision read thus:

While on the one hand the United States reco-
gnizes the continuance of the ultimate sove-
reignty of the Republic of Cuba over the above
described areas of land and water, on the other
hand the Republic of Cuba consents that dur-
ing the period of the occupation by the United
States of said areas under the terms of this
agreement the United States shall exercise
complete jurisdiction and control over and
within said areas.

Amy Kaplan argues that this language imposes a
hierarchy between recognition and consent, ‘ren-
dering Cuban sovereignty over Guantánamo Bay
contingent on the acknowledgment of the United
States, in exchange for which Cuba agrees to cede
sovereignty over part of the territory it never con-
trolled’. Many commentators have argued that in
doing so the lease locates Guantánamo in an am-
biguous space between the ‘ultimate sovereignty’
of Cuba and the ‘complete jurisdiction’ of the Unit-
ed States.33

In 1959, following the revolution, the govern-
ment of Cuba tried unsuccessfully to terminate the
lease, and since then it has maintained that the pres-
ence of American armed forces on Cuban soil is an
illegal occupation (as President Fidel Castro puts it,
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‘a knife in the heart of Cuba’s sovereignty’). At the
height of the Cuban missile crisis in October 1962,
President John F. Kennedy rejected the advice of
his Secretary of Defense Robert McNamara to pro-
pose a timetable for US withdrawal from
Guantánamo as a quid pro quo for the removal of
Soviet medium-range missiles and bombers from
the island. Kennedy also ignored requests from
both Khruschev and Castro to return Guantánamo
to Cuba. The base’s perimeter was strengthened as
a symbolic frontier between capitalism and com-
munism, and Guantanámo remained under Amer-
ican occupation throughout the Cold War and be-
yond. Over the years the base provided logistical
support for US military interventions in Cuba as
well as the Dominican Republic, Guatemala, Gre-
nada, Nicaragua and Panama. Before the final dec-
ade of the twentieth century, however, its role was
being reassessed, and in 1988 James H. Webb, Sec-
retary of the Navy, thought it ‘reasonable to con-
clude that we will lose our lease in Guantánamo
Bay in 1999’. His conclusion was premature; the
lease was retained. From 1991 to 1994 Guantána-
mo Bay was used to provide detention camps for
36 000 refugees from the military coup in Haiti
who were denied entry into the United States, and
again in 1994–1995 to imprison 21 000 Cubans
seeking asylum in the United States. The forced re-
patriation of the detainees was justified on the
grounds that they were not entitled to constitutional
protection until they were at or within the borders
of the United States. 34 This claim traded on
Guantánamo’s ambiguous location, but the con-
struction of detention camps also violated the terms
of the lease, which allowed the land to be used as
a coaling or naval station and, as I noted above, ‘for
no other purpose’. A prison camp is an illegal ap-
pendix to the original agreement, and yet it became
the central mission of the base.35

When Kaplan describes Guantánamo as ‘haunt-
ed by the ghosts of empire’, she is surely correct.
She also suggests that its history reveals ‘a logic
grounded in imperialism, whereby coercive state
power has been routinely mobilized beyond the
sovereignty of national territory and outside the
rule of law’. Much of that is accurate too; but, as I
have shown, the base has also emerged through a
long process of legal argument, and it subsists
through legal formularies – bundles of memoranda
and minutes, acts and amendments, treaties and the
terms of the lease itself – that, taken together, have
produced a legal impasse: a stand-off between the
United States (which insists it has a right to occupy

Guantánamo) and Cuba (which has declared the
continued occupation illegal). For this reason it
seems necessary to add that the space of Guantána-
mo also derives from law at a standstill. It is a zone
of indistinction where the legalized and the extra-
legal cross over into one another.36

Guantánamo and the colonial present
The Bush administration has made much of the pre-
sumptive novelty of the ‘war on terror’, but the se-
lection of Guantánamo as a prison camp, the des-
ignation of its inmates as ‘unlawful combatants’
and the delineation of a regime of interrogation do
not depart from the historical templates that shaped
the base’s colonial history and their mobilization of
legal protocols. In particular, Fleur Johns argues
that:

The plight of the Guantánamo detainees is less
an outcome of law’s suspension or eviscera-
tion than of elaborate regulatory efforts by a
range of legal authorities. The detention
camps are above all works of legal representa-
tion and classification. They are spaces where
law and liberal proceduralism speak and oper-
ate in excess.37

This seems to me to be exactly right; but what is the
imperative behind such excess? What demands
such an involuted legalism through which the law
is contorted into ever more baroque distinctions?
The answer is, in part, a matter of indeterminacy:
the Bush administration did not speak with a single
voice (until the President spoke). For far from the
reactivation of the prison camps at Guantánamo
signalling the retreat of law from the field of battle,
there was a vigorous debate between the Depart-
ments of Defense and Justice and the State Depart-
ment over the prosecution of the ‘war on terror’.
Legal advisers and political principals constantly
invoked legal precedents and advanced legal inter-
pretations to support their rival claims. The result,
as Christiane Wilke argues, was that Guantánamo
was not placed outside the law: ‘the applicable le-
gal regulations [were] too dense to allow such a
claim’. But the result of these contending argu-
ments – which eventually spilled over into the
courts – was to confine prisoners in what Wilke
calls ‘a place of rightlessness in a context that [was]
not lawless’. 38 And this supplies the other part of
the explanation: the President and his closest ad-
visers were determined to treat the prisoners at
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Guantánamo as legal objects rather than legal sub-
jects in order to wage the ‘war on terror’ through
their very bodies. This virulently biopolitical strat-
egy involved indefinite detention and ‘coercive in-
terrogation’ but, as I now show, these required the
administration to mobilize two radically different,
contradictory legal geographies.

Extra-territoriality and indefinite detention
The immediate objective, on which both sides
seem to have agreed, was to place selected prison-
ers taken during the war in Afghanistan beyond the
reach of any federal district court that might en-
tertain a habeas corpus petition. A writ of habeas
corpus orders a prisoner to be brought before a
court to determine whether s/he has been impris-
oned lawfully. Congress granted all federal courts
jurisdiction under title 28 of the United States
Code to issue such writs to release from custody
prisoners held by state or federal agencies in vio-
lation of the Constitution. 39 Here the ambiguous
status of Guantánamo was assumed to confer a
distinct advantage over other sites that had been
considered to be similar to the US bases on Mid-
way and Wake. These were former Pacific Island
Trust territories administered by the United States
that were included within the federal district of
Hawaii. Guantánamo, it was argued, was beyond
the reach of any district court because, while the
United States exercised ‘complete jurisdiction’
over the base, it was ‘neither part of the United
States nor a possession or territory of the United
States’. 40 One White House counsel revealed the
administration’s double-speak with unusual clari-
ty: Guantánamo’s indeterminate location ‘would
eliminate an important legal ambiguity’ by deny-
ing prisoners held there access to US courts. The
reactivation of the Cuban camps thus produced
precisely the space envisaged in the President’s
Military Order of 13 November 2001, in which it
would be possible to detain and try suspects ‘for
violation of the laws of war and other applicable
laws’ – in effect, acknowledging the supremacy of
the rule of law – while simultaneously suspending
‘the principles of law and rules of evidence gen-
erally recognised in the trial of criminal cases in
the United States district courts’.41

This performance of the space of Guantánamo
would eventually be contested. In December 2003
the US Court of Appeals for the 9th Circuit pro-
vided a radically different reading of the original
lease. The majority noted that in attributing ‘ulti-

mate sovereignty’ to Cuba, the lease implied that
Cuba’s sovereignty was residual in a temporal
sense, from which it followed that, during its oc-
cupation of the base, ‘the United States possesses
and exercises all of the attributes of sovereignty’.
Since Cuba does not retain any substantive sover-
eignty while the base is occupied by the United
States, the court concluded that ‘sovereignty vests
in the United States’, a finding which (as it record-
ed) is consistent with the conduct of the United
States, which has routinely treated Guantánamo ‘as
if it were subject to American sovereignty’. In short,
the majority determined that Cuba is the reversion-
ary sovereign while the United States is the tempo-
rary sovereign: but sovereign none the less. 42 In
June 2004, the Supreme Court in a separate case
ruled that it had jurisdiction to hear habeas corpus
petitions from those imprisoned at Guantánamo.
The administration had contested the extra-territo-
rial application of federal law but the majority ar-
gued that ‘[w]hatever traction the presumption
against extraterritoriality might have in other con-
texts, it certainly has no application to the opera-
tion of the habeas statute with respect to persons
detained within the territorial jurisdiction of the
United States’. The majority did not think it nec-
essary to establish sovereignty; the Achilles’ Heel
of the administration’s case arose precisely because
the United States exercised ‘complete jurisdiction
and control’ over Guantánamo, in which case it was
within the territorial jurisdiction of the United
States. Since the government accepted that District
Courts had jurisdiction over federal agents and oth-
er American citizens employed at Guantánamo, and
since non-resident aliens had access to United
States courts to hear petitions of habeas corpus, the
majority found that ‘the federal courts have juris-
diction to determine the legality of the Executive’s
potentially indefinite detention of individuals who
claim to be wholly innocent of wrongdoing’. In his
dissenting opinion, however, Justice Scalia com-
plained that in its ruling ‘the Court boldly extends
the scope of the habeas statute to the four corners
of the earth’. Scalia roundly dismissed arguments
based on jurisdiction; what was crucial, he insist-
ed, was that Guantánamo was not ‘a sovereign do-
minion’. Hence ‘the Commander in Chief and his
subordinates had every reason to expect that the
internment of combatants at Guantánamo Bay
would not have the consequence of bringing the
cumbersome machinery of our domestic courts
into military affairs’.43

This was precisely their expectation. The admin-



DEREK GREGORY

© The author 2006
Journal compilation © 2006 Swedish Society for Anthropology and Geography414

istration’s original provisions and determinations,
elaborated through a series of detailed memoranda,
were designed to produce a convergence between
sovereign power and governmentality through
what Judith Butler describes as ‘a law that is no law,
a court that is no court, a process that is no process’.
She sees this as an instrumental, expedient, para-le-
gal tactic, in which both detention and trial are de-
termined by discretionary judgements that ‘func-
tion within a manufactured law or that manufacture
law as they are performed’. 44 ‘Guantanámo’ was
taken to signify not only an ambiguous space – a
grey zone over which the United States claims ju-
risdiction but not sovereignty – but also a place of
indeterminate time:

As a territory held by the United States in
perpetuity over which sovereignty is indefi-
nitely deferred, the temporal dimensions of
Guantánamo’s location make it a chillingly
appropriate place for the indefinite detention
of unnamed enemies in what the administra-
tion calls a perpetual war against terror.45

Intimate geographies and ‘coercive 
interrogation’
But the imperative of indefinite detention, extend-
ing the emergency ad infinitum, jibed against a sec-
ond objective that interrupted its limbo with the
counter-imperative of speed.46 This is where battle
was joined between Defense and Justice on one
side and the State Department on the other. The first
group argued that the ‘war on terror’ had inaugu-
rated a new paradigm that required interrogators ‘to
quickly obtain information from captured terrorists
and their sponsors’, and in their view this rendered
‘obsolete [the] Geneva [Convention]’s strict limi-
tations on questioning of enemy prisoners’.47 That
being so – and law officers in the State Department
protested that it was not so: ‘a decision that the
Conventions do apply [to all parties in the war in
Afghanistan] is consistent with the plain language
of the Conventions and the unvaried practice of the
United States’ – interrogations would have to be
conducted beyond the prosecutorial reach of both
the federal War Crimes Act and the Geneva Con-
ventions. Accepting the advice of Defense and Jus-
tice, Bush declared that none of the provisions of
the Geneva Conventions applied to al-Qaeda pris-
oners. He also accepted that he had the authority
‘under the Constitution to suspend [the] Geneva
[Conventions] as between the United States and

Afghanistan’, and his favoured legal advisers out-
lined several ways in which he might do so. Signa-
tories to the Conventions have the right to ‘de-
nounce’ them, but they are required to give one
year’s written notice and, if this takes place during
an armed conflict, their repudiation is stayed until
the end of hostilities. Not surprisingly, Bush decid-
ed not to invoke this option (though he reserved the
right to do so in future); he preferred the expedient
of deeming Taliban prisoners to be ‘unlawful com-
batants’ who ‘did not qualify as prisoners of war
under the Geneva Conventions’.48 Although there
are established procedures to determine the status
of prisoners taken during armed conflict, the White
House insisted that these were only to be invoked
where there was doubt. And in the view of the Pres-
ident’s inner circle, reinforced by their political
theology, there could never be any doubt.49

Here was sovereign power at its most naked, and
when the first prisoners from Afghanistan arrived at
Guantánamo Bay in January 2002, it was viscerally
clear that they were to be reduced to bare life. All
legal protections had been visibly withdrawn from
them. Photographs of their transportation and in-
carceration at once displayed and reinforced their
reduction to something less than human. They had
been chained, gloved, ear-muffed and masked
throughout their twenty-seven-hour flight, and ar-
rived soaked in their own bodily waste. Otherwise,
the chairman of the Joint Chiefs of Staff explained,
they would ‘gnaw through hydraulic lines at the
back of a C-17 to bring it down’. As they slowly
shuffled down the ramp in their jumpsuits, one re-
porter wrote: ‘[They] don’t look natural. They look
like giant bright orange flies’. Then were led off to
their makeshift steel-mesh cages at Camp X-Ray.50
The Department of Defense published its own pho-
tographs of their arrival, shackled between guards,
kneeling and bound, or transported on stretchers to
interrogation and the camp and its cell-blocks, and
Butler is surely right to conclude that this was done
‘to make known that a certain vanquishing had tak-
en place, the reversal of national humiliation, a sign
of successful vindication’.51

Camp X-Ray was thrown up in a matter of weeks
as a short-term expedient; it was closed in April
2002 when detainees were transferred to cells in the
new, more modern Camp Delta, which was intend-
ed for long-term incarceration. It consists of four
internal camps: Camps 1, 2 and 3 are maximum-se-
curity facilities in which prisoners are confined to
individual cells with varying levels of restriction
and privilege, and Camp 4 is a medium-security fa-
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cility in which prisoners live in communal dormi-
tories. The movement of prisoners through the four
levels depends on their cooperation with their cap-
tors and, in particular, their willingness to provide
intelligence of value in the ‘war on terror’. And yet
a senior CIA analyst soon concluded that many of
the prisoners were minor players or wholly inno-
cent people who had been turned in by warlords and
local militia, police officers and villagers to settle
old scores or to receive bounties of thousands of
dollars (‘This is enough money to take care of your
family, your village, your tribe for the rest of your
life’). This was later confirmed by a detailed anal-
ysis of Combatant Status Review Board Letters
(written determinations produced by the US gov-
ernment) by Seton Hall Law School, which con-
cluded that 93% of the detainees were captured not
by US troops at all but by Pakistan or the Northern
Alliance and turned over to US custody, and that on
the government’s own admission 55% of the de-
tainees had not committed any hostile acts against
the United States or its coalition allies. Only 8%
were characterized as al-Qaeda fighters, and while
many were associated with the Taliban in one way
or another the detainees include few if any of the
ministers, governors, mayors or police chiefs who
held office under the Taliban: many were simply
conscripts. ‘Evidence’ used to determine their sta-
tus as ‘enemy combatants’ included possession of
a Kalashnikov rifle (hardly unusual in the gun-cul-
tures of Afghanistan and the Pakistan border) or a
Casio watch (capable of being used as a bomb tim-
er) or the use of a guesthouse (commonplace in Af-
ghanistan).52

While this is truly dreadful, our horror ought not
to be measured by the innocence or guilt of the pris-
oners – which in any case is subject to the judicial
process denied to them – but by the calculated with-
drawal of subjecthood from all of them. The legal
determinations of the location of Guantánamo Bay
worked in concert with the imaginative geogra-
phies of the ‘war on terror’ to produce what Butler
calls ‘a zone of uninhabitability’:

The exclusionary matrix by which subjects
are formed requires the simultaneous produc-
tion of a domain of abject beings…. The ab-
ject designates here precisely those ‘unliva-
ble’ and ‘uninhabitable’ zones of social life
which are nevertheless densely populated by
those who do not enjoy the status of the sub-
ject, but whose living under the sign of the
‘unlivable’ is required to circumscribe the do-

main of the subject. This zone of uninhabita-
bility will constitute the defining limit of the
subject’s domain.53

If the prisoners were ‘bodies that mattered’, to con-
tinue to speak with Butler, then in Washington mea-
sures were being contemplated to ensure that they
mattered only as bodies: as biopoliticized bare life.
Throughout the discussion that follows, it is neces-
sary (if extraordinarily difficult) to remember that
the Bush administration insisted repeatedly that
prisoners would be treated in a manner ‘consistent
with’ the Geneva Conventions. But such a claim –
however implausible it turns out to be – relegates
the treatment of prisoners to a matter of policy not
law; it is not an acknowledgement that the actions
of the United States are subject to the Geneva Con-
ventions, and this lexical slippage creates a space of
executive discretion (Schmitt’s ‘decision’) that
would otherwise be (and as a matter of fact is)
closed by international law. 54 It is through this
space, through its performative reductions, that the
abstractions of geopolitics are folded into the inti-
macies of the human body. For this reason, it is also
necessary to keep in mind this passage from J. M.
Coetzee’s Waiting for the Barbarians:

[M]y torturers … were interested only in what
it means to live in a body, as a body, a body
which can entertain notions of justice only as
long as it is whole and well, which very soon
forgets them when its head is gripped and a
pipe is pushed down its gullet and pints of salt
water are poured into it until it coughs and
retches and flails and voids itself.55

For it was torture that preoccupied the highest
reaches of the Bush administration.

Here too Guantánamo conferred a distinctive
and, so it was argued, a double advantage. First, it
allowed Camp Delta to be constructed as what Jo-
seph Margulies describes as ‘the ideal interrogation
chamber’. Prisoners are at their most vulnerable
when they are first captured, and the art of interro-
gation is to reopen that window of opportunity for
productive questioning. Ideally, this requires a
closed space, isolated from interruptions from the
outside world – for which the island camps are ideal
– so that captors may exert the greatest possible
control over their captives and thereby elicit what
the US Army’s Field Manual 34–52 (Intelligence
Interrogation) hails as their ‘willing cooperation’.
The Manual emphasizes that international law pro-
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scribes torture and coercive interrogation, and re-
quires military interrogators to comply with the
Geneva Conventions. The US Army has developed
its own counter-interrogation strategies as part of
its Survival, Evasion, Resistance and Escape
(SERE) programmes, however, and these SERE
techniques were made available to interrogators at
Camp Delta. In addition, the CIA has its own hand-
books which, like the SERE techniques, seek to
capitalize on the prisoners’ sense of vulnerability
by reproducing moments of ‘significant traumatic
experience’.56 It is thus dismally ironic that, as Co-
rine Hegland remarks, ‘even as the CIA was decid-
ing that most of the prisoners at Guantánamo didn’t
have much to say, Pentagon officials were getting
frustrated with how little the detainees were say-
ing’. 57 In the summer of 2002, Alberto Gonzales,
Counsel to the President and now Attorney-Gener-
al, was busily considering advice from the Depart-
ment of Justice about the bearing of the internation-
al Convention Against Torture and Other Cruel, In-
human and Degrading Treatment or Punishment as
implemented by title 18 (Part I, Chapter 113C) of
the United States Code on the conduct of interro-
gations outside the United States. Under §2340A of
the Code, ‘whoever outside the United States com-
mits or attempts to commit torture’ or conspires to
commit torture is guilty of a criminal offence (em-
phasis added). This presented the White House
with a real prisoner’s dilemma, of course, because
Guantánamo had been selected as a site of indefi-
nite detention because it was outside the United
States. But – the second advantage of the island
camps – the Department of Justice pointed out that
the relevant provisions of the Code defined the
United States as ‘all areas under the jurisdiction of
the United States’, including all places and waters
‘continental or insular’. In addition, according to
the lease, the United States exercised ‘complete ju-
risdiction’ over the base. Through this contorted le-
gal geo-graphing, Guantánamo was outside the
United States in order to foreclose habeas corpus
petitions from prisoners held there and inside the
United States in order to forestall prosecutions for
torturing them. As Voltaire put it: ‘Those who can
make you believe absurdities can make you commit
atrocities’.58

The memorandum also provided an intricate
parsing of definitions of ‘torture’ that not only
raised the bar at which the conjunction of violence
and pain turned into torture but made this threshold
the property of the torturer. First, ‘only the most ex-
treme forms of physical or mental harm’ would

constitute torture: severe pain that would ‘ordinari-
ly’ be associated with ‘death, organ failure or seri-
ous impairment of bodily functions’, or severe
mental suffering that produced ‘prolonged mental
harm’. This allowed ‘a significant range of acts that
though they might constitute cruel, inhuman or de-
grading treatment fail to rise to the level of torture’.
Second, a defendant could only be convicted if
these consequences were a known and intended
outcome of his or her actions: ‘Where a defendant
acts in good faith, he acts with an honest belief that
he has not engaged in the proscribed conduct’. If
these sophistries were not enough, Gonzales was fi-
nally, implausibly but chillingly assured that ‘crim-
inal statutes’ could not infringe on the President’s
‘complete’ and ‘ultimate’ authority over the con-
duct of war, including the interrogation of prison-
ers.59

This memorandum had been prepared with CIA
rather than military interrogations in mind, but the
lines were already becoming blurred. In October
2002 the Joint Chiefs of Staff were presented with
recommendations from the Joint Task Force
charged with conducting ‘Department of Defense/
Interagency’ interrogations at Guantánamo to al-
low a graduated series of increasingly ‘aggressive’
techniques to be used against prisoners who had
‘tenaciously resisted’ current methods. Category I
techniques involved direct questioning, yelling and
deception; Category II techniques involved the use
of stress positions, hooding, removal of clothing
and forced shaving, and the induction of stress
through aversion (‘such as fear of dogs’); Category
III techniques involved convincing the prisoner that
death or severe pain were imminent for him and/or
his family, ‘exposure to cold weather or water’, and
‘use of a wet towel and dripping water to induce the
misperception of suffocation’. The Department of
Defense authorized the first two categories and not-
ed that while all the techniques in the third category
may be ‘legally available’ their approval was not
warranted ‘at this time’.

If the skeletal list of approved techniques seems
unremarkable, even banal, this is the result of two
strategic omissions. First, the list contained no lim-
its on the use of these techniques, and in a remark-
ably pointed exchange the General Counsel for the
Navy, Alberto Mora, urged William Haynes, the
General Counsel for the Department of Defense,
‘to think about the techniques more closely:’

What did ‘deprivation of light and auditory
stimuli’ mean? Could a detainee be locked in
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a completely dark cell? And for how long? A
month? Longer? What precisely did the au-
thority to exploit phobias permit? Could a de-
tainee be held in a coffin? Could phobias be
applied until madness set in?

Seen thus, Mora insisted, there was no clear line be-
tween these techniques and torture. 60

Second, the list was concerned entirely with in-
struments and provided no consideration of their
effects. Since the end of the Second World War the
United States has developed a consistent interroga-
tion protocol that centres on sensory deprivation
and self-inflicted pain. According to historian Al-
fred McCoy, ‘the method relies on simple, even ba-
nal procedures – isolation, standing, heat and cold,
light and dark, noise and silence – for a systematic
attack on all human senses’. Early experiments
showed that subjects could stand only two or three
days of being goggled, gloved and muffled in a
lighted cubicle, while forced standing for eighteen
to twenty-four hours produced ‘excruciating pain’
as ankles swelled, blisters erupted, heart rates
soared and kidneys shut down. These ‘no-touch’
techniques leave no marks, but they create ‘a syn-
ergy of physical and psychological trauma whose
sum is a hammer-blow to the fundamentals of per-
sonal identity’: they deliberately ravage the body in
order to ‘un-house’ the mind. 61 I say ‘un-house’
advisedly because, as Mark Bowden notes, torture
works to make space and time, ‘the anchors of iden-
tity’, become ‘unmoored’ so that the victim is ma-
rooned in a surreal ‘landscape of persuasion’ where
everything becomes ‘tangled’. If Wittgenstein was
right to say that the limits of our language mean the
limits of our world, then it should be clear why
Elaine Scarry describes torture as a deliberate ‘un-
making’ of the world. Pain does not simply resist
language – located beyond the sphere of linguistic
communication – ‘but actively destroys it, bringing
about an immediate reversion to a state anterior to
language, to the sounds and cries a human being
makes before language is learned’. 62 If prisoners
are reduced to bare life through torture, violently
cast into a world beyond language, then the act of
remembering their trauma is both infinitely fragile
and, in its potentiality, profoundly political. For the
attempt to give voice to their physical pain gives the
lie to those who would ventriloquize its infliction as
‘intelligence-gathering’.63

In January 2003, Secretary of Defense Donald
Rumsfeld withdrew his permission for the use of
Category II techniques and convened a Working

Group to prepare an assessment of ‘Detainee Inter-
rogations in the Global War on Terrorism’. Its final
report was not circulated to those who had been
critical of the original recommendations. In effect,
the Pentagon was now pursuing what Jane Mayer
describes as a ‘secret detention policy’ whose
guidelines followed the memorandum of the previ-
ous August to the letter. The report found that, be-
cause Guantánamo is within the United States for
the purpose of title 18, ‘the torture Statute does not
apply to the conduct of US personnel at GTMO’. It
reaffirmed the inadmissibility of the Geneva Con-
ventions and noted that the US government would
reject any attempt by the International Criminal
Court to assert jurisdiction over US nationals. And
in reaffirming the ultimate authority of the Presi-
dent its authors made an astonishing appeal to the
precedent set by the Nuremberg tribunals: ‘The de-
fense of superior orders will generally by available
for US Armed Forces personnel engaged in excep-
tional interrogations except where the conduct goes
so far as to be patently unlawful’. The report sug-
gested a range of thirty-five interrogation tech-
niques from ‘asking straightforward questions’ and
providing or removing privileges through hooding,
‘mild physical contact’ and dietary or environmen-
tal manipulation to ‘exceptional’ measures that in-
cluded isolation, twenty-hour interrogations,
forced shaving, prolonged standing, sleep depriva-
tion, ‘quick, glancing slaps’, removal of clothing
and ‘use of aversions’ (‘simple presence of dog’).
Rumsfeld approved twenty-four of them. Although
he withheld approval of all the ‘exceptional’ mea-
sures other than isolation, however, the list of au-
thorized techniques contained none of the crucial
limitations and said nothing about their effects.
There was thus considerable latitude for coercive
interrogation to slide through cruel, inhuman and
degrading treatment into outright torture. If this
were not enough, Rumsfeld also accepted that ‘in-
terrogators [ought to be] provided with reasonable
latitude to vary techniques’ for reasons that includ-
ed the degree of resistance and ‘the urgency of ob-
taining information’.64

I have no way of knowing how much ‘latitude’
that final clause was intended to allow; I simply
make two observations. First, testimony from pris-
oners released from Guantánamo makes it clear
that the red lines, such as they were, were repeat-
edly crossed. There have been consistent, credible
reports of enforced nudity; exposure to extremes of
temperature; deprivation of food, water and pain
medication; induced disorientation through loud
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music, strobe lighting and sleep deprivation; men-
acing by dogs; prolonged short-shackling in foetal
positions; sexual taunting and assault; immersion
in toilet bowls to induce a fear of drowning; and iso-
lation for months at a time.65 Second, notwith-
standing the limitations placed on military interro-
gations, the CIA had been authorized to use six ‘en-
hanced’ techniques since March 2002, which in-
cluded forcing prisoners to stand, handcuffed and
shackled, for more than forty hours; forcing them
to stand naked in a cold cell for prolonged periods
and frequently dousing them with cold water; and
simulated drowning (‘waterboarding’). The CIA
ran its own prison within the complex (within
Camp Echo, which was built to house detainees
who were awaiting hearings before Military Com-
missions), but the CIA and the military frequently
worked in concert because Guantánamo was the
designated operating base for a Joint Interagency
Interrogation Facility. 66 In an interview following
the three suicides, McCoy put it like this:

Guantánamo is not a conventional military
prison. It’s an ad hoc laboratory for the perfec-
tion of CIA psychological torture. Guantána-
mo is a complete construction. It’s a system of
total psychological torture, designed to break
down every detainee contained therein, de-
signed to produce a state of hopelessness and
despair. 67

Indeed, the commander of JTF Guantánamo, Ma-
jor-General Geoffrey Miller, described the facility
as a central ‘laboratory for the war on terror’. In
September 2003 he led a specialist team to Iraq to
assess the Army’s detention and interrogation op-
erations, and recommended the introduction of
‘new approaches and operational art’ developed at
Guantánamo to facilitate the ‘rapid exploitation’ of
prisoners for ‘actionable intelligence’. By the win-
ter of 2003 to 2004, journalist Seymour Hersh con-
cluded, ‘Abu Ghraib had become, in effect, another
Guantánamo’.68

During the summer of 2005, when Senator John
McCain proposed an amendment to the Defense
Appropriation Bill that would ban cruel, inhuman
or degrading treatment or punishment of anyone in
US custody anywhere, the Vice-President insisted
that the CIA should be exempt – it required ‘extra
latitude’ (that word again) – and the White House
vigorously rejected any such measure that would
‘restrict the President’s authority [not ability] to
protect Americans from terrorist attack’. The bill

passed the Senate 90–99 and the House 308–122,
but when the President reluctantly signed the De-
tainee Treatment Act into law at the year’s end he
added a defiant signing statement insisting that he
would interpret its provisions in a manner consist-
ent with ‘constitutional limitations on the judicial
power’ and his own executive powers to protect na-
tional security, and he made it clear that he reserved
the right to waive those restrictions in ‘special sit-
uations’. Thus the hermeneutic circle – the mutu-
ality of interpretation – is hammered flat until it fits
the Oval Office.69 However, it turns out that the Act
contained its own Catch-22 inserted by Senator
Lindsey Graham. In March 2006 lawyers for the
Department of Justice reminded a district court
that, under the provisions of the Act, prisoners at
Guantánamo only had the right to appeal their des-
ignation as enemy combatants – not to seek protec-
tion against their treatment there. As Human Rights
Watch put it, ‘The law says you can’t torture de-
tainees at Guantánamo, but it also says you can’t
enforce that law in the courts’.70

The global war prison
I hope this analysis helps to explain why three
young men imprisoned at Guantánamo took their
own lives, and why the Bush administration (at var-
ious levels) responded in the way it did. After the
three suicides, the President announced that he
would like to close Guantánamo because it gave
critics what he called ‘an excuse’ to say that the
United States was not upholding the very values it
claimed to be defending. In fact, transfers to the is-
land camps were suspended in September 2004,
and there are plans to transfer many detainees to
other sites in the global war prison. But this does
not herald the end of Guantánamo.

Soon after the Supreme Court ruled in Rasul v.
Bush in June 2004 that federal courts could hear
habeas corpus petitions from those imprisoned at
Guantánamo, the National Security Council halted
transfers from Afghanistan, and the Pentagon or-
dered the expansion of its prison at Bagram 50km
north of Kabul. In 2002 the US Army had converted
a vast machine shop at the former Soviet aircraft
maintenance base into a short-term collection and
screening centre (‘Bagram Temporary Internment
Facility’). Its purpose was to interrogate prisoners
transported forward from operating bases else-
where in Afghanistan, who would then be released,
imprisoned in Afghan jails or transferred to
Guantánamo. This makes the process seem more
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systematic than it was; subsequent investigations
concluded that the new, ‘non-linear battlespace’ re-
quired considerable improvisation in the manage-
ment of prisoners, and this resulted in the develop-
ment of ad hoc procedures, serious mistakes in
screening prisoners, and extraordinary delays in re-
leasing those detained by mistake. In March 2004
175 people were held at Bagram in wretched con-
ditions. An inspection found that the building had
inadequate ventilation, sanitation and lighting, and
that its roof had multiple leaks. The capacity of the
makeshift prison was 275, but during the following
year, after the flights to Guantánamo were suspend-
ed, it held as as many as 600 people at any one time.
Since the President had decreed that the Geneva
Conventions would not apply to those taken pris-
oner during the war in Afghanistan, the US military
referred to them not as prisoners of war but ‘Per-
sons Under Control’ (PUC). They were held in
large wire cages, and the conditions remained ru-
dimentary. One former prisoner described the com-
pound as being ‘like the cages in Karachi [Zoo]
where they put animals’. Significantly, the Penta-
gon has released no images of its detention opera-
tions at Bagram, unlike those at Guantánamo, and
its slick web page on ‘detainee affairs’ is silent
about conditions there. More: since the Rasul de-
cision was limited to Guantánamo, prisoners at Ba-
gram continue to have no habeas rights; they are
not allowed to appear before the military panels re-
viewing their continued imprisonment; they have
no right to hear the allegations against them; and
they have been denied access to lawyers. Camp X-
Ray may have closed at Guantánamo, but for all
practical purposes it has been transplanted to Ba-
gram. 71 As the Taliban resurgence continues to
gain strength, and British and Canadian troops con-
duct ever more aggressive counter-insurgency op-
erations in the southern countryside, the number of
prisoners held there is likely to increase. It is im-
possible to be precise, however, because no details
about the transfer of prisoners from coalition to
American custody have been released and the pris-
on remains shrouded in secrecy.

By the spring of 2005 it was clear to two report-
ers that the wheel had turned full circle and that Ba-
gram was part of a radical plan to reconfigure the
global war prison. In the summer, negotiations
were under way to transfer those who would no
longer be held at Guantánamo to Afghanistan, Sau-
di Arabia and Yemen, where they would be incar-
cerated in new maximum-security jails financed
and constructed by the United States. In April 2006

the Pentagon announced that it planned to repatri-
ate a further 140 prisoners ‘who have been deter-
mined to be no longer enemy combatants’. But the
State Department announced that they would not
be released until it was satisfied that they would be
treated humanely on their return. Particular con-
cern was expressed about Algeria, Egypt, Saudi
Arabia, Uzbekistan and Yemen. According to one
official, ‘We don’t want to send people to a country
where we are going to find out two weeks later that
they’ve been tortured’. This is particularly rich
coming from an administration that has done eve-
rything in its power to facilitate the torture of pris-
oners in its own camps, but it is stupefying when
Guantánamo is wired to the system of extraordi-
nary renditions through which prisoners are made
to disappear to torture chambers in those same
countries (and others) or to a network of CIA ‘black
sites’ for ‘enhanced interrogation’.72

To date, 267 prisoners have been released from
Guantánamo and eighty more have been trans-
ferred to their own countries for continued deten-
tion. But this is not a process of emptying the island
prison. On the contrary; around 470 people remain
incarcerated, and construction of new camps has
continued. Two new maximum-security camps
have been designated for the indefinite, potentially
permanent detention of suspected members of al-
Qaeda and other terrorist groups who, it was orig-
inally announced, were unlikely to go before a mil-
itary tribunal for lack of evidence but whom the ad-
ministration ‘does not want to set free or turn over
to courts in the United States or other countries’.
Camp 5 opened in May 2004 and an even larger
Camp 6 was scheduled for completion by Septem-
ber 2006. Together the two will house around 300
prisoners. In September 2006 fourteen prisoners
were transferred from the CIA’s black sites to
Guantánamo, and the President insisted that they
would be tried before military tribunals. He defend-
ed the ‘alternative set of procedures’ to which they
had been subjected in CIA custody as ‘safe, lawful
and necessary’, and it is hardly surprising that he
was equally adamant that the tribunals would admit
evidence obtained through ‘coercive interroga-
tion’.73

The aggrandizement of sovereign power is char-
acteristic of colonial regimes, and the obsession
with torture is a commonplace of colonial violence.
These colonial dispositions are marginalized by
Agamben’s metropolitan predilections, but there
are intimate connections between the methods used
by the United States and those used by France in
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Algeria, Britain in Africa and Israel in Palestine. In
addition, from the School of the Americas (now the
Western Hemisphere Institute for Security Cooper-
ation), originally based in Panama and since 1984
at Fort Benning in Columbus, Georgia, the United
States has trained more than 60 000 soldiers and
police officers from the Caribbean and Central and
South America in counter-insurgency methods that
include coercive interrogation and torture.74 What
is novel about the current situation is that the ob-
session with torture does not breed in darkness, in
the secret shadows of the state; it flowers in the
threshold between the legal and the extra-legal.
This does not mean that Guantánamo is a transpar-
ent space; its effectiveness for those beyond its cag-
es lies precisely in its being a space of constricted
visibility. Much of what takes place there is still
hidden from the public gaze, but enough is seen for
the envelope of fear to send its message. 75 For the
national security state thrives on fear: the fear of
terrorism to legitimate its actions, and the fear of
torture to intimidate those it casts as its enemies. In
this sense, the ‘war on terror’ is both a war on law
and a war fought through the law (‘law as tactic’,
as Foucault might say). Margulies notes that ‘twin
legal systems – the separation of powers and the
laws of war – limit war’s reach and regulate its con-
duct’. The Bush administration has sought to de-
construct both pillars through executive assertion
and juridical legerdemain; it engorges and feeds
upon the grey zone between the legal and the extra-
legal.76

These considerations have important political
implications. I have tried to show that the law is not
outside violence, and that the ‘war on terror’ twists
their embrace into ever more frenzied and furtive
couplings. ‘If we want to resist the reassertion of
the form of sovereignty at work today in the war on
terror,’ then Julian Reid argues that ‘it is essential
that we focus upon this complicity of law and force:
in other words, the complicity of the bio-political
and the sovereign’. 77 This means, among other
things, that law becomes the site of political strug-
gle not only in its suspension but also in its formu-
lation, interpretation and application.

I understand Kaplan’s pessimism about purely
legal forms of opposition. She fears that the Su-
preme Court’s decisions over Guantánamo, which
have been widely interpreted as reversals for the
administration, could still be enlisted in the service
of ‘a shadowy hybrid legal system coextensive with
the changing needs of empire’. Their capacity to
rein in the discretionary exercise of executive pow-

er over the fate of prisoners is strictly limited, she
argues, because they do not resolve the ambiguous
geo-graphing of Guantánamo on which the admin-
istration has capitalized. 78 Kaplan was writing be-
fore the most recent Supreme Court ruling in June
2006 that struck down the military tribunals set up
to try the Pentagon’s prisoners as illegal under both
federal and international law. In a five to three ver-
dict, the Court found that the President had exceed-
ed the bounds placed by Congress on his executive
authority through the Uniform Code of Military
Justice and its incorporation of the Geneva Conven-
tions. Accordingly, it reminded the administration
that ‘nobody in enemy hands can be outside the
law’. Contrary to the President’s military order,
therefore, the Court determined that all prisoners
taken during armed conflict, including members of
al-Qaeda and the Taliban, are protected under
Common Article 3 of the Geneva Conventions:
they must not be tortured or subjected to cruel, in-
human or degrading treatment, and they must be
tried before regularly constituted courts that pro-
vide generally recognized judicial guarantees. The
decision has been described as ‘the most significant
rebuke’ to the President’s assertion of executive
power since he took office and ‘a sweeping victory
for the rule of law’, while supporters of the admin-
istration have criticized the majority on the Court
for its ‘willingness to bend to world opinion’ and its
attempt to suppress what the indefatigable John
Yoo called ‘creative thinking’.79

Yet Kaplan’s reservations have considerable
traction here too. The ruling covers the conditions
under which prisoners may be held and tried, but it
has no direct bearing on their continued detention.
The Pentagon circulated a memorandum accepting
that Common Article 3 would now apply to all pris-
oners under its control, but no comparable state-
ment was issued about the treatment of prisoners
held by the CIA. In September a new Army Field
Manual was released that authorized nineteen in-
terrogation techniques and expressly outlawed
hooding, forced nudity, beating, threatening with
dogs, deprivation of food, water or medication, sex-
ual humiliation and ‘waterboarding’. But the CIA
was not only exempted from these provisions: the
administration proposed legislation that would
make its ‘alternative set of procedures’ lawful. The
President also announced that he would comply
with the Court’s ruling on tribunals, but his advisers
capitalized on Justice Breyer’s emollient qualifica-
tion: ‘Nothing prevents the President from return-
ing to Congress to seek the authority he believes he
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needs’. The administration’s legal officers urged
Congress to pass new legislation that would deny
prisoners access to lawyers before interrogation,
retain the use of military tribunals, and authorize
evidence obtained by hearsay and coercion. As
John Yoo explained, the proposed legislation would
countermand Hamdan by affirming that ‘the Gene-
va Conventions are not a source of judicially en-
forceable individual rights’.80

Even so, all is not lost. These responses confirm
the political struggle involved. In fact, the admin-
istration’s aggressive restatement of its preferenc-
es met with considerable scepticism in Congres-
sional hearings, and senior military lawyers urged
the Senate Armed Services Committee to endorse
the substance of the Supreme Court ruling. They
insisted that the integrity of the Uniform Code of
Military Justice be retained and that the protec-
tions afforded by the Geneva Conventions be re-
spected.81 In doing so, they made common cause
with a host of others who have tried to resist the
reduction of human beings to bare life in the glo-
bal war prison. For the prisoners at Guantánamo,
this has involved challenges from politicians, civil
servants and lawyers inside as well as outside the
Bush administration, and from prominent national
and international political, juridical and human
rights organizations, all of which confound at-
tempts to place them outside the law. It has also in-
cluded the painstaking recovery of the experienc-
es of prisoners at Bagram, Guantánamo, Abu Gh-
raib and elsewhere by Amnesty International, Hu-
man Rights Watch, the Center for Constitutional
Rights and others, all of which confound attempts
to place them outside language. And the prisoners
themselves have refused to be reduced to bare life:
insisting on their individual dignity, standing their
ground before hostile military tribunals, and un-
dertaking directly biopolitical modes of resis-
tance, including hunger strikes and suicide at-
tempts that culminated in the deaths of those three
young men in June 2006.

All of this matters because, while I think Agam-
ben is wrong to represent the space of exception as
the paradigmatic space of political modernity, I do
believe it is a potential space whose artful brutali-
ties must be – and are being – resisted at every turn.
To repeat: there is nothing ineluctable about the tri-
umph of the security state or the generalization of
the space of exception, and I conclude in that spirit
by hoisting a different black flag over Guantánamo
Bay. Howard Ehrlich celebrates the anarchist flag
with these words:

The black flag is the negation of all flags. It is
a negation of nationhood which puts the hu-
man race against itself and denies the unity of
all humankind. Black is a mood of anger and
outrage at all the hideous crimes against hu-
manity perpetrated in the name of allegiance
to one state or another….

Black is also a color of mourning; the black
flag which cancels out the nation also mourns
its victims, the countless millions murdered in
wars, external and internal… But black is also
beautiful. It is a color of determination, of re-
solve, of strength, a color by which all others
are clarified and defined.82

Let us make it so.

Derek Gregory
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