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December 9, 2009

Robert R. Walsh

Law Clerk and Parliamentary Counsel
Houze of Commons of Canada

180 Wellington Street ‘
Ottawa, ON K1A 0AG

Re: Application of Acts of Parlisment to Officials of the Government of Canada

Dear Mr. Walsh:

It has come to our attention that you have provided legal advice on the question of
the application of the Cangda Evidence Act in the context of the proceedings of a
parliamentary commitéee, and that ip the course of that opinion, you have been called wpon
1o speowlate as to the legal position of the Department of Fustice on this matter, 1 would
like to take this opportunity to dispel any ambiguity you may have perceived in thig regard,

o our system of parliamentary democracy, there are several basic constitutional
principles that must always be borne in mind.

- The first of these fimdamental principles is the rule of law. No ane Is above the
law and everyone—including government officials, the law officers of the Crown, and the
merbers of parliamentaty committees—must abide by the law. All governmental authority
must be exercised in Accordance with the law, .

The sooond of these principles is parliementary sovereignty. Under the
Constitution, the federal legislature, the Parliament of Canada, is composed of the Queen,
the Senate and the House of Commons, and only the Parliament of Canada—not the
executive, nor an individual House, nor 2 parliamentary commitite—ean aménd the

 application of a legel requirement enacted by Parlinmoent.

A third principle is that of responsible government. The Ministers of the Crown
must maintain the confidence of the House of Commens and be accountable to the House
for their actions and those of their departments,

- A fourth principle is the separation of powers. Each of the three constitutiona]
branches of government-—the exequlive, the legislative and judicial brancheg-—must
respect the legitimate sphere of action of the other branchas. A web of constitwtional
conventions protosts the operation of the principles of responisible government and the
separation of powers. :



S

.-2-

These principles-and cohventions are essential to the fancti oning of parliamentary
democracy in a state respectfil of the mle of law, ' ‘

The Department of Justice of Canada has great respect for the work of
perliamentary commitices, and Ministers, government officials and the law officers of the
Crown strive to provide them with information in & full and iransparent maaner, However,
goverment officials are sometimes under 2 lepal requirement, imposed by a law of
Perliament such as the Privacy det or the Income Tax Act, not to di sclose certain
information without the consent of thove to whorn a duty of confidentiality is owed, Legal
counge] may also be bound by well-established tequirements of the common law, such as
 solicitor-client privilege, not 1o release informatio .

It may be that an Act of Pasliament will apply to the Houses of Parliament, _
expressly, es in the case of the Official Languages Act, or implicitly, a3 in the case of the
Coanadian Human Rights Act. Tn House of Commons v. Vaid, [2005] 1 8.C.R. 667, the
Supreme Cowrt of Canada rejected the argument that the Conadian Fuman Rights Aet had
1o applicstion to the House of Commons because it did not so expressly provide; the
Supreme Court held that that argument was “out of step with modern principles of
statutory interpretation accepted in Canads™, and that the proper approach was to construe
the words of the Act in their engire context, having regard to the scheme, object and
remedial purpose of the Act. ' |

. Of course, there may be instances where an Aer of Parliament will not be
interpreted to apply to the Houses of Partiament (or their comthittees), However, that does
Dot mesn automaically that poverntaent officials—who arc agents of the executive, nat the
legislative brancl—are absolved from respecting duties imposed by a statute enacted by
Parliement, or by requiresnents of the common law, such as solicitor-clisnt privilege or
Crown privilege, This it so even if parlismentary committes, through the exercise of
parliamentary privilege, may extend immunity to witnesses appearing before it. A
parliamentary committee cannot wajve & legal duty imposed on government officials, To
argue to the contrary would be infmical to the principles of the rule of law 'and .
perliamentary sovereignty. A Ppatliamentary comimittee is subotdinate, not superior, to the
Jegisiative will of Parlinment as expressed in its enactments,

The Privacy Act, for example, clearly states in section 8 that *Iplersonal
information under the contro] of 4 government institution shall not, without the congent of
the individual to whom it telates, be disclosed by the institution exoept In secordance with
ihis section.” Exceptionally, personal information may be disclosed, inter alia, “for the
purpose of complying with subpoena or warrant issued or order made by & court, person

or body with :iurisdiction 1o compel the production of information or for the purpose of

committee is ceftainly not & court; nor is it “a body with jurisdietion to compe! the
. production, of information”, Faced with an apparent refiwal 1o provide information, tha

appropriate recourse for g parliamentary committes is to report the matter 0 the House for
its consideration,



The Parliament of Canada has established bmportant rules under the Canad
Evidence Act 1o relation to the handling or disclosure of information coneetning
international relations, International defence or national security, Under section 37,2

information, so itisnetin s position to oblige the release of information of this kind, but ‘
clearly, the valnes underlying Pecliament’s intention in thege provisions—to protect the

. national sectirity of Canada frorm harm by the unauthorized disclogure of sensitive

information—must inform the actions of Ministers and officials,

Pundamental conventions protecting the principles of the saparation of powers and
tesponsible government also govery these questions. Conventions are political rules,
informed by ptinciple and precedent, which bind the conduct of political actors. Joseph
Maingot, in his treatise, Parliamentary Privilege in Cangda (Second Bdition, 1997 at .
191), states that “With respect o federal public servamts who ate witnesseg before
committees of either House, the theory of the compellability of witnesses may come into

conflict with the principle of minister: responsibility. By convention, g parliamentary

committee will respect Crown peivilege when invoked, at Teast in relation o matters of

~ Act, are consistent with the pecliamentary sonvention that injurious information should not

be disclosed in 5 patlisimentary setting, The process woder section 38 of the Canady
Evidence Act hias served as 4 usefi] standard for identifying information that should not be
dizclosed to & parliamentary committee, because its diselosure would be mjurious to
nationgl secutity, national defence or internationa! relations. This i consistent with
parliammentery convention,

. Inclosing, the Departiment of Tustice wishes to taiterate that it has the greatest of
respect for the work of parliatmentary committees, However, the Department and the 5
Governmient of Canada are also bound to adhere to the fimdamental sonstitutional

principles of our parliamentary democracy, and to *nSure respect for the national interest in

accordance with the rle of |aw. '

Yours sincerely,
../'ﬁ / ' | o J

Carolyn Kobermnjck
Assistant Deputy Minister

. Public Law Sector



