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Free expression, media freedom and 2015 elections in Myanmar
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Freedom of Expression

The right to freedom of expression is a fundamental human right, and the foundation stone for every free and
democratic society. It is important for three main reasons:

* It is indispensible to personal development:. People who are free to speak their minds feel more secure and
respected, and are able to plan their lives much more easily, forge friendships and establish communities.

* |t is essential to good governance: All people must be free to ask questions of the government, to ensure that
they are acting honestly and to expose the strengths and weaknesses of officials and their policies. In this way,
wrongdoings can be exposed, and the people and government can learn about problems and fix them. This is
important for developing effective laws and policies that addresses the concerns of the people.

* It is crucial to the protection, promotion and exercise of all other human rights: Without freedom of expression,
the enjoyment of other human rights becomes impossible. Information is important for engaging in democratic
processes, learning how to vote and for informing decisions on who to vote for; it is the basis for organising
peaceful assemblies; for manifesting one’s religion in community with others. It is also the key to enabling
people to make decisions on health, education, water and the environment.
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International protection of the right to freedom of expression

The right to freedom of expression is guaranteed by Article 19 of the Universal Declaration of Human Rights
(UDHR), and in Article 19 of the International Covenant on Civil and Political Rights (ICCPR).At the regional level,
the Association of South East Asian Nations (ASEAN) Human Rights Declaration protects the right to freedom of
expression at Article 23. Myanmar will chair ASEAN in 2014.All UN Member States have committed to uphold the
rights contained in the UDHR.

Although Myanmar has not signed the ICCPR, 167 other States are legally bound respect and ensure the right to
freedom of expression at the national level. Due to the sheer volume of States recognising a legal obligation to
protect the right to freedom of expression, the right has gained the force of binding custom within international
law. Therefore, even without signing the ICCPR Myanmar is still bound by international law to protect and promote
the right to freedom of expression. This right is also protected in the Constitution of Myanmar.It is very important
that Myanmar sign and ratify the ICCPR, so that it is clear that international human rights laws apply in Myanmar.
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Elements of the right to freedom of expression
The right to freedom of expression is made up of number of important elements:

* |t belongs to all people, regardless of their race or ethnicity, nationality, sex, gender identity or sexual
orientation, religion, or political opinion;

* It includes the right to seek, to receive, and to impart information.

* It applies to ideas of all kinds, including political discourse, commentary on one’s own and on public affairs,
discussion of human rights, journalism, cultural and artistic expression, teaching, and religious discourse. It
even embraces expression that some people find deeply offensive or unpopular.

* |t applies regardless of geographic, political, or cultural frontiers or borders,

* |t can be exercised through any media of a person’s choice, that is through oral, written or printed
communications; artistic expression; and audio-visual, electronic and internet-based modes of communication.
It applies online as it does offline.
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Limitations on the right to freedom of expression

The right to freedom of expression is not an absolute right. It can be limited, however, only in narrow
circumstances. Any limitations must comply with so called “three part test;” meaning that they must be:

* Provided by law: any limitation must be set out in law that is accessible to the public, is clear and precise. This
means that people must be able to find it and understand what it permits and what it prohibits.

* Pursue a legitimate aim: all such aims are listed in the ICCPR as: respect for the rights or reputations of others,
the protection of national security or of public order; or the protection of public health or morals. Freedom of
expression cannot be restricted purely because it is critical of the government or embarrassing for political
leaders.7

* Necessary and proportionate: this means that limitation must be necessary in a democratic society, and it must
respond to a pressing social need. The State must show a direct and immediate connection between limiting the
expression and protecting the interest at stake. Proportionality means that the restriction should not be too
broad, and if less restrictive measures are possible they should be used instead.

International human rights law therefore requires Myanmar to respect, protect, and fulfil the right to freedom of
expression. There are two sides to this obligation:

* To avoid interfering with the enjoyment of the right to freedom of expression.
* To proactively remove obstacles to the enjoyment of the right to freedom of expression.
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Freedom of Expression and the Media

It is recognised everywhere that the media play a vital role in protecting democracy and its institutions. The media
are in the best position to investigate and report on issues of public importance and interest, particularly relating to
the political process, the conduct of public officials, the positions taken by government with respect to
international issues, corruption, mismanagement or dishonesty in government, and human rights issues, among
other things. Indeed, it is fair to say that the vast majority of individuals gain almost all of their knowledge about
matters outside of their own day-to-day lives from the media.

This role of the media is just important during elections as at other times. Citizens rely heavily on information
imparted by the media to learn about the competing candidates, the leading issues being contested and the
platforms of the various parties. Without the media, making the most basic decisions relating to the democratic
process — deciding which candidate to vote for is an obvious example — would be immeasurably more difficult.

It is, therefore, of paramount importance that the freedom of expression of the media be ensured and protected.
Media actors, such as journalists and editors, should be able to exercise their own right to freedom of expression.
Even more important, however, is the right of others to seek and to receive information, a vital component of
freedom of expression, which depends upon respect for the freedom of expression of the media.

g, 656p304,03E005800:0005¢0 880302005 88megBsE 0psEoodo00S 20pdeag 3a0p5: gp:
332073030560:00p3656p0RE :28mzesinmedo&apd vg cameagES vflgdoopdt 88ux gpsoopd
00320305 m26qE{03GinpcpBod0Eengdecmn 3a0p:00[g8Ee eepsCocdoondaopdlgacnsn
qPegda0pdapsaglancesadEeplgoogogpaisadiqopssnogtiedions gqpisEBospsOgeugtigyps
2oEqegoagqpaEeonomn|ganngrqdypiard :8:qe ¢asugtieomgioopdygpalgoSogoscods saepd[ods
qpzel 3038qi0dgqps 020p5[gooosogPioddodied] cpodepogtaacamied: cameees 32000t 0EGaS
o8odop8opSiangpipeomnapapaod 0903 dlies, 05900 9300 WoE:FgEdqPIn3 884w 0ods0Eang§oopduped
oq€enzepduunodeon

88omeinadsmnadionnoopd mfgieamnmeg§gpiooodegieamadgomaagé dezace [3:00pdN aparod
ABypigoei 226[g96500p5g05¢psGEadEeseomlgonnsngps 6gieom053oze uleepad vpdBiEesean
oBoSenapudypezaciogpEisaapyp: 393§ §§ 880 gpimeLIEam 200E: 3OS 20005 g2

226l 0gEaa00:0000p58865[03q00p51 88000603 88megd [§60sEe0050d Gom
26[g5935qodq0dmagpeggiiqps ©p5a0p5 cBudenipudennntiod deuiqepSodaddgodgdyp:
q90565220305380053 gapigdaoncoepd

0393 eoomzaefoypEigpielogpEd8omgpssicgodrodgnaooded elpadgé:n3dEence qupdgdooad
20735090500p5:60s0pd ¢ F0R8 2083660700051 88020 @05
eomEqpigboopSongdaloowigpazncdBomgp:o’, 20p5uo:o3 eicgodrodgnoooded egradfgEadoyEod:iae

5[5 30513 djzaee 080005 ena000Esmag0dmc005epgsEauagtal, c0pS 8802003 6l (goSaudgs coodedl el
a89E03 eroiocdodsn(gEiencdl 9onpSoopdea8mmaa8obaadEgps [gdoopdn

&, 2000g0qIdeqpisE 0udls

Regulation and Pluralism

The concept of pluralism is fundamental to both democracy and to the protection of the right to freedom of
expression. A society where only a privileged few can exercise their right to freedom of expression effectively is not
a free society. Such a situation would breach not only the rights of those who are denied the ability to exercise their
right to freedom of expression through the media but also the right of society as a whole to be well-informed and to
receive information from a variety of sources. Indeed, the right of the public to receive a diversity of information
and ideas is central to the right of freedom of expression.
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Broadcasting regulation

The protection of pluralism provides one of the main justifications for media regulation, particularly in relationship
to the broadcast media. It is internationally accepted that States should regulate the airwaves to provide for a
plurality of voices. State monopolies are incompatible with the right of the public to receive information from a
variety of sources. Simply allowing private broadcasters, however, is not enough. States should take steps to avoid
excessive concentration of media ownership and to ensure that licensing systems for broadcasters promote a
diversity of content on the airwaves. Indeed, contribution to diversity should be an explicit licensing criterion.

It is almost universally accepted that some regulation of broadcasters is necessary. Such regulation is justified on a
number of grounds, including the need to ensure order as well as pluralism in the airwaves, the fact that the
airwaves are a limited public resource, the dominant and intrusive nature of broadcasting and the prohibitive costs
of establishing a major broadcast outlet. At the same time, it is essential that regulation not be able to be abused
to silence those critical of the government or who otherwise attract official censure. This would seriously undermine
freedom of expression, as well as free and fair elections.
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Print media regulation

With regard to the print media, it is internationally accepted that the best way to encourage pluralism is by
abolishing legal and administrative measures that inhibit the establishment of newspapers and magazines. In
particular, there should be no licensing systems and, where a registration scheme exists, it should not impose
onerous obligations on applicants. These differences from broadcast regulation are justified by a number of
considerations including public ownership of the airwaves, the dominant and intrusive nature of broadcasting and
the relatively low cost of setting up print media outlets.

It is generally recognised that it is not necessary to set up specific regulatory regimes which govern the print

media. This is based on the idea that, unlike broadcasters, who make use of a limited and public resource, there
are no natural constraints on the number of print media outlets in operation and so no need for particular
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regulation. However, media are subject to same laws that apply to everyone — for example, defamation laws — and,
if they have been set up as corporations, or as non-profit bodies, then they are subject to the same rules that apply
to other corporations or non-profit bodies.
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Regulation of Journalists

The right to freedom of expression applies to everyone and through any media. As such, it clearly protects the right
of everyone to engage in journalism. Licensing systems for journalists, whereby individuals are prohibited from
practising journalists unless they are licensed, are, therefore, illegitimate. In this respect journalism is unlike other
professions, such as the medical profession, for which licensing is accepted. International law also establishes that
general conditions on who may practise journalism, such as the requirement of a university degree or a certain age,
are not legitimate. Such conditions place unjustifiable restrictions on the right of everyone to express themselves
through the print media, regardless of age or any other status. Furthermore, experience in many countries
demonstrates that such conditions do not promote any useful social goal; in particular, they are not effective in
promoting more professional journalism.
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Right to Political Participation and to Vote

In a democracy, the will of the people is the basis of the government’s authority. But in a modern State, with
millions of inhabitants, it is not practicable to consult citizens on an individual basis about each and every
decision. The solution is for the people to appoint, through elections, a government to take decisions on their
behalf, in accordance with its election promises.
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The Right to Vote

The right of every citizen to vote in elections is guaranteed under the /nternational Covenant on Civil and Political
Rights (ICCPR). The ICCPR establishes a number of standards to which States must conform in the conduct of
their elections. Effective exercise of the right to vote also depends on the electorate being sufficiently
knowledgeable about the competing candidates and issues to be able to make an informed choice. The authorities
are, to this end, obliged to take measures to ensure that a free and adequate flow of information is available to
voters.
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The Right to Political Participation

In order for a democracy to be effective, the electorate must have a free and broad choice of candidates to vote for
at elections. Therefore, the ICCPR prohibits all unreasonable restrictions on the right to stand for election. The
permissible restrictions on the right to stand for election are similar, though not identical, to those on the right to
vote. The law may, for example, set a minimum age for candidates in the election. No candidates may be excluded
by reason of their education, residence, descent or political affiliation. However, individuals holding certain
positions may be prohibited from running for offices, if their election would raise a conflict of interest. For
example, a judge may be prevented from running for an office, if part of his or her task as a judge is to decide
disputes involving the holder of the office to which he or she aspires to be elected.
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The Importance of Freedom of Expression during Elections

In a democracy, citizens appoint the government of their choice by voting for their preferred suitable candidates at
periodic elections. In order to exercise this power freely and wisely, the electorate needs accurate information
about the various candidates, their programs and backgrounds, as well as about the key issues being debated
during the election. As the UN Human Rights Committee has emphasised:

The free communication of information and ideas about public and political issues between citizens,
candidates and elected representatives is essential. This implies a free press and other media able to comment
on public issues without censorship or restraint and to inform public opinion ... This implies that citizens, in
particular through the media, should have wide access to information and the opportunity to disseminate
information and opinions about the activities of elected bodies and their members. (Gauthier v. Canada, 7 April
1999, Communication No. 633/1995)

The provision of such information in the run-up to elections involves rights and duties for three groups: the political
parties and candidates competing for elected positions, the news media and, of course, the electorate.
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Political Parties and the Right to Freedom of Expression

The right to freedom of expression, as guaranteed, among others, in the /nternational Covenant on Civil and
Political Rights (ICCPR), protects the right of all political parties to convey their messages to the public through
any media of their choosing.

The ability of political parties to communicate with potential voters is paramount for the proper functioning of a
democracy. Voters will be reluctant to vote for a party if they are not sure what it stands for. Although voters may
formally be able to vote for the party of their choice, such choice is illusory in the absence of adequate information
about the competing parties and candidates. If only one or two parties have been able to communicate their views,
they will inevitably dominate the election.

Some political parties will inevitably be in a better position to spread their message than others; a party founded by
a well-known person or bankrolled by rich backers will more easily attract attention than a party which lacks funds
or fame. Such natural advantages are simply part of politics. However, under the ICCPR, the State is under an
obligation to ensure that all parties have at least some access to means of communicating with the public. Any

Free expression, media freedom and 2015 elections in Myanmar — ARTICLE 19 — www.article19.org — p10 of 32



cgodcudgnoooded elgpad[gls 88umngoScudest [g§eregieomady

QTIC
obstacles other than the natural disadvantages which flow from being a small party should be removed. For
example, conditions such as having a certain number of members should not be required before parties may spread
leaflets or hold public meetings. In addition, the State must take certain positive steps to ensure that these parties

have some access to the means of mass communication. Typically, a publicly owned or funded broadcaster is
under an obligation to provide a measure of free airtime to all competing parties.
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The News Media and the Right to Freedom of Expression

As the principal means through which the public gathers information, the news media play a central role in the
electoral process. News media afford potential voters the opportunity to learn about the various parties and their
programmes and they influence the outcome of elections by exposing hidden flaws and strengths of the candidates.

Given their tremendous importance, there is always a risk that news journalists will be subjected to pressure to
report in a certain way. In order to assist them in the task of reporting as objectively and honestly as possible,
journalists enjoy rights protected under the ICCPR. In particular, journalists have a right freely to seek, receive and
impart information in any way they see fit, without interference from the government, subject only to legitimate
restrictions, for example appropriate defamation laws. The authorities may not harass, intimidate or otherwise
obstruct journalists in their work, or impose censorship, or, conversely, offer rewards for reporting in a certain way.
Journalists should be permitted to cover all political parties, including those most hostile to the government and
they should not suffer any adverse consequences for publishing material which places the government in a negative
light.
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The Voters’ Right to Freedom of Information

The ICCPR confers on the general public the right to receive information. Combined with the right to participate in
public affairs, also guaranteed under the ICCPR, this means that the public has a right to receive complete and
unbiased information about the contending parties. The main responsibility to ensure that this right is respected
lies with the State, which has an obligation to create an environment within which the media — who are the primary
source of information — are able freely to go about their job of informing the public. Publicly owned or funded
media also have an important role to play in informing the public, and are under an obligation to do so, and without
political bias.

At the same time, the media are under a professional obligation to inform the public fully and truthfully about all
matters relevant to the elections. This leaves journalists with the occasionally difficult task of reporting on all the
parties in a neutral way, however laudable or repugnant a particular candidate may seem to the journalist in
question. However, in a democracy, the power belongs to the whole population, not just the educated or informed
elite. It is imperative that journalists do not substitute their own judgment for that of the electorate by reporting
more extensively and favourably on one party than another.

Se05qCqpieianonCiaagdsacndeunglé

338888320 popEg0ddgr000E:3g05 30005 S2030565g05 conzaSH
saqpigpSopqpicizacen3goptdotalsency daBypisEuodaondeam [Gpd 6[Fionn5cdodq
&:60000008:209)0532000503q gt popS vrsMEdcoE0RbINdEs gEScdEIedes 00538
§E¢6005gpi0g€omn§apSi8Eee0n50005 2000832105 30005305 228mqEigblyd
6o0000008:a0wgPiE0R05eoMEigsaEeordeamn nfoyCadesaBieusepdi 0903, aopdlgpSopo3 sans
20008:3290522000560:600092096 30godrdgOFIINNREEeEYEGeseoaepSH F2qPGpSopdE Go
§50egea0005¢ 6oy 880mgp:oopdeopds §E¢eqEnndadndgedod 2a00050lea03E:0E GeonEgrdqeRdi

o0[G€50500p5:03€ 880xcpSess [p3rgpioncopds egeeom0535E005e380pd00¢ 6on5a0pd cooEigpa?
2[gpdsadesmsodoqgred apodonfgaSogep§eocnpSiont: sagedon osudals cowgpas
daBedlEsdeiononiamionndecdodadesmEgrontly q§wdusdslenddcospdi 98,6005 cndpondeurnodeonn
6gee0m059030500:0905 o [§Bontge: 03 eupadoqgs 20p5 or50Sadsanwrzaoge’ cetoeplgdaroopdiod,
6a05c0pSs. 8800668 p,6omERE SIS cpapadoztomnadpdi vpyocSyp:
220300p200[Gpd020pdpq RS 0005¢PId0RE oclidlod 08903 sagpicloBypion53s

qo5502006036dl [g[gE:§jpad(gpS[ges s2odgEds0gqEqpiel 20607002:0388 cocor:
[s€=o0m:03:edl[g[g:§rrdoe[grodeeor

Free expression, media freedom and 2015 elections in Myanmar — ARTICLE 19 — www.articlel9.org — p12 of 32



(o C (o Q C 09 (o C < [og C~
cgodcudgnoooded elgpad[gls 88umngoScudest [g§eregieomady
Rl

20509¢6300003E2000E:00E[oz G
Different Types of Coverage in the Broadcast Media

As part of their duty to inform the public, broadcasters normally offer different types of programming during
elections. Broadly speaking, these may be classified into three different categories:

* news and current affairs programming;
* interviews, debates and other ‘special information’ programming; and
» direct access programming.

These three types of programming each serve a different purpose and require a distinct approach. The key aim for
broadcasters should be to ensure that the public receive sufficient information, from a variety of sources and
perspectives, to enable them to cast an informed vote.
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1. News and Current Affairs

News and current affairs programmes are an essential means by which the general public receives political
information, during, as well as outside of, election periods. During elections, this form of programming assumes a
particular importance. Broadcasters in many established democracies are under a strict obligation to be balanced
and impartial in their coverage of election events, and may not express a particular preference for one candidate or
party, or discriminate against a particular party or candidate.

Although the principle of balance is a simple one, its implementation in the context of news reporting during
elections can be problematic, given that the governing party normally receives considerable attention by virtue of
its role in running the country. The ARTICLE 19 Guidelines suggest that measures should be taken to
counterbalance this, for example by granting a right of reply to opposing parties or implementing an ‘equal time’
rule to ensure that coverage is also provided to parties outside of government.

Furthermore, given the potential for editorial opinions to be confused with news, the ARTICLE 19 Guidelines
recommend that publicly owned or funded media should not broadcast any editorial opinions at all in relation to
the elections. Indeed, where a private broadcaster presents his or her own views, these should be clearly identified
as such and should not be aired during news programmes.
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2. Special Information Programmes

News and current affairs programmes are rarely enough, by themselves, to inform the public sufficiently about
electoral issues. The media should, therefore, broadcast additional programming, which focuses specifically on the
policies and programmes under discussion during the election. Such programming should provide an opportunity
for party leaders and other candidates to be questioned directly, and for candidates to debate with each other. A
number of formats — including candidate debates, panels of candidates and interviews — may be used for this
purpose.

Taking into account general obligations of balance and impartiality, broadcasters have a degree of editorial
discretion in deciding how to structure such programmes. A fair and transparent formula must be used in deciding
whom to invite and non-candidate participants should be carefully selected so as to ensure balance. Special
information programmes should be aired, among other times, during prime viewing or listening hours.
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3. Direct Access Programmes

So-called ‘direct access’ programming includes the allocation of airtime to political parties and candidates to
broadcast short clips produced by themselves, as well as paid advertising. Direct access programming is important
as it is one of the very few ways political parties and candidates can present themselves directly to the public.
Public service broadcasters are often required to provide free airtime and production support to facilitate these
programmes.

Given that broadcasters have no editorial control over the content of direct access slots, their liability for such
programmes should be limited. A number of other rules govern the allocation and timing of these programmes.
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Balance and Impartiality in News and Current Affairs
Programming

News and current affairs programming has been identified by a range of actors, including international courts and
tribunals, as one of the most important forms of broadcast programming. Even outside of election periods, news
and current affairs programmes are the key way in which most people receive political, as well as other,
information.

During elections, this form of programming assumes particular importance. Publicly owned or funded media are
under a strict obligation to be neutral and impartial in their coverage of election events, and should never express a
particular preference for one candidate or party, discriminate against a particular party or candidate, or in any other
way be biased. In many countries, private broadcasters are also placed under an obligation to be politically neutral
and such obligations may be a legitimate restriction on freedom of expression. It may be noted, however, that a
similar restriction on the print media would be very hard to justify given the different nature of this medium.

While the principle is a simple one, its implementation can be problematic. The experience of broadcasting in
transitional democracies, and indeed of certain established democracies, shows that news programmes are the
broadcast category where the principles of balance and fairness are most often breached. The reality is that
politicians belonging to a ruling party or coalition often receive considerable attention by virtue of their role in
running the country. This role not only naturally generates news stories but also allows them more scope to
manoeuvre themselves into situations where they are likely to receive news coverage.

Given this, and because of the importance of the broadcast media during elections, and because of the high
credibility the public attaches to news and current affairs programmes, broadcasters should make every effort to
ensure that they meet their obligations of balance and impartiality. In particular, an effort should be made to
counterbalance disproportionate coverage of incumbent candidates. The ARTICLE 19 Guidelines suggest that
measures that could be taken include granting a right of reply to other candidates where an incumbent has
received news coverage, or implementing an ‘equal time’ rule, whereby the main competing parties get equal news
and current affairs coverage during the election period.

Given the potential for editorial opinions to be confused with news, the ARTICLE 19 Guidelines recommend that
publicly owned or funded media should not broadcast any editorial opinions at all in relation to the elections.
Private broadcasters should make a commitment to clearly identify any editorial opinions and not to broadcast
them during news programmes.
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Direct Access to the Media

Some form of direct access to the media is essential for parties and candidates in elections to get their message
across. While news and other programming should provide voters with information about parties’ policies and
platforms, direct access to the media allows them to speak in their own voices. Providing direct access to the
media thus makes an invaluable contribution to the ability of parties and candidates to communicate their
messages to the public. In practice, direct access of some sort is available to parties and candidates in all
established democracies.

Direct access refers broadly to two distinct types of media content:

* a system of entitlement to short slots in the broadcast media, allocated among the various competing political
parties and candidates; and
* paid advertising, in both print and broadcast media.
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1. Direct Access Slots

The vast majority of the established democracies have instituted systems whereby a set amount of direct access
slots are allocated among the various competing parties and candidates. The idea is to allow parties to speak
directly to the electorate. Publicly owned or funded broadcasters are normally the main means for disseminating
these slots but, in some countries, private broadcasters are also required to provide them.

The exact allocation of airtime among the parties and candidates may be calculated in different ways. In most
countries with an established track record of elections, airtime is allocated in proportion to the previous
performance of the party in question, as determined, for example, by the number of votes obtained in the last
election. In other countries, free airtime is distributed evenly among all political parties and candidates. Whichever
formula is adopted, the rules for allocation should be precise, fair and transparent.

Broadcasters have no editorial control over the content of direct access slots and, as a result, should not normally
be held liable for their content. They may, however, be held liable where the media outlet concerned has taken
specific steps to adopt or endorse the statements. Furthermore, this waiver of liability may not extend to extreme
cases where the statements constitute clear and direct incitement to violence and the media outlet had an adequate
opportunity to prevent their dissemination. This departure from the normal rules of liability is justified by the short
duration of campaign periods and the fundamental importance to free and fair elections of unfettered political
debate. This limitation of liability does not, however, relieve political parties and other speakers themselves from
liability for their statements.

Provision of these slots for free is recommended as it helps promote a level playing field during elections (paid
political advertising, discussed below, is available only in the measure that parties and candidates can afford it). In
many countries, public service, or publicly owned or funded, broadcasters are required not only to provide airtime
free of charge but also to make available production facilities to assist political parties and candidates to prepare
their clips.

It is important that the amount of time allocated for direct access slots is sufficient for parties and candidates to
communicate their messages, and for the public to be informed about the issues, party positions, and the
qualifications and characters of the candidates. The timing of the slots should be designed to maximise the
number of viewers/listeners; wherever possible slots should be broadcast during prime time and they should never
be broadcast at times when it is inconvenient for large segments of the population to view or hear them, for
example past midnight.
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2. Advertising

Paid political advertising is another way parties and candidates can gain direct access to the electorate. Political
advertising in the broadcast media is controversial. Many European countries ban political advertising in the
broadcast media — while others place stringent fetters on it — on the grounds that it advantages richer parties and
candidates. A Recommendation calls on European States to consider introducing limitations on political
advertising.! In the United States, on the other hand, a ban, or even restrictions, on political advertising would be
deemed contrary to the right of freedom of expression.

Under international law, a ban on advertising in the broadcast media is considered to be legitimate. A complete
ban in the print media would probably breach the right to freedom of expression, although some restrictions may be
acceptable.

Where paid political advertising is allowed, it should be available on equal conditions and rates of payment to all
contending parties.
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! Council of Europe Recommendation R(99)15, adopted 9 September 1999, Appendix, Principle 11.5.

Free expression, media freedom and 2015 elections in Myanmar — ARTICLE 19 — www.article19.org — p18 of 32



< C [ Q < Q9 C C o4
cgodcudgnoooded e[gpad[gls 88uagodcudest [gSeregieom

-
3
oC/

—ARTIC

:9c0s8Eeqe(03d[gradgt[gjooneamnesepozliclodypsmsadioppdeommalgaacs! g8:0ogp: §§oooopdn

00C[gCupe0g|0d805206000000:60MLNgE:SE
§00a305656000 GEEEOMIYAFMCO

Opinion Polls and the pre-Election Period of Silence

Both the contenders for election and the general public are inevitably curious to know in advance what the
outcome of the elections is likely to be. Various organisations and individuals may conduct opinion polls, where
they question a substantial number of people in order to assess the popularity of the competing candidates. The
results of such opinion polls are of interest to journalists, who may wish to publish them for the benefit of their
audience. However, opinion polls can have a distorting impact on voting patterns, especially if they are not properly
understood by the public. As part of their duty to inform voters, journalists should make sure that reporting on poll
results is accompanied by an explanation of their significance.
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How Opinion Polls are Conducted

Opinion polls may be conducted and/or commissioned by all sorts of different actors including academic institutes,
commercial businesses, political parties, non-governmental organisations, government agencies and the news
media. Polls may be conducted either during an election campaign or at the end of the campaign, in the form of
exit polls of voters on election day. The main methods used for conducting polls are face-to-face interviews (in the
street or in people’s homes), or interviews by mail, telephone or over the Internet.
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Interpreting Opinion Polls

Not all opinion polls results are equally reliable. An opinion poll conducted by an impartial organisation will in
many cases be more trustworthy than, for example, a poll conducted by the government or a political party. But
even a poll conducted by a disinterested organisation should be treated with caution and can be substantially
wrong or misleading. There are three main factors affecting the reliability of opinion poll results.
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The first factor is the wording of the question posed to the public. For example, the question: “who do you plan to
vote for?” may not be answered by all people in the same way as “who do you think should win the elections?” The
former question would probably lead to a more reliable prediction of the election outcome.

The second factor affecting the reliability of polls is what is known as the ‘margin of error’. If you ask only three
people about their voting intentions, it is fairly obvious that the result will be extremely unreliable. Asking a
hundred people will generate a better result and asking a thousand an even better one. There is, in other words, a
positive relationship between the number of people interviewed and the reliability of the opinion poll. This can be
calculated mathematically and expressed as a percentage called the margin of error. The lower the margin of error,
the better, as it is a measurement of the unreliability of the poll.

The third source of error in opinion polls is the selection of respondents. Although questioning more people reduces
the margin of error, it does not always guarantee an accurate result because there may be skews in the sample of
people interviewed. For example, an opinion poll conducted by Internet may be distorted because poor people are
less likely to have Internet access than rich people. If poor people tend to vote for different parties than rich
people, an Internet poll will overstate the popularity of the parties favoured by rich people.
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Explaining the Significance of Polls

The publication of opinion poll results can have a significant impact on voting patterns. For example, voters may
conclude that their favoured party is going to lose the elections anyway and decide not to bother to vote. Or voters
may assume that a favoured party is already doing well in the polls and decide instead to vote for another party,
which they would also like to see represented. To avoid a situation where people change their voting intentions on
the basis of potentially wrong information, journalists who publish opinion poll results should explain their
significance, and the risk of error, to the public.
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The Code for Media during Elections, issued by the National Communications and Media Commission, lists which
information should accompany any published opinion poll result. The publisher should identify: 1) the organisation
that conducted the poll; 2) the organisation or party that commissioned the poll and paid for it; 3) the methodology
used; 4) the sample size (i.e. the number of people interviewed); 5) the margin of error; and 6) the dates on which
the poll was conducted. In addition, it should be explained that the poll reflects public opinion only at the time it
was taken.
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Media Silence Period

Out of concern for the impact that they have on voter behaviour, several countries prohibit the publication of
opinion polls during the last few days preceding elections. Such limitations on the freedom of information may be
permissible under international law.
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The Role of Public Media during Elections

It is internationally recognised that publicly owned or funded media have a special role to play during elections and
have certain obligations over and above those that can be imposed on other media. This is particularly the case for
public broadcasters.
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Public broadcasters

As publicly-funded entities, public broadcasters should observe strict requirements of neutrality and should never
endorse any particular candidate, party or programme. If they do carry political advertisements, these should be
offered to all parties/candidates on a strictly equal basis.

Furthermore, because of their legal obligation to inform and educate the public, public broadcasters have a duty to
ensure that the public is informed about the election. This includes practical matters, such as where and how to
vote, to register to vote and to verify proper registration, the secrecy of the ballot (and thus safety from retaliation),
the importance of voting, and the functions of the offices that are under contention. It also includes important
political issues and the political programmes and viewpoints of the various parties and candidates up for election.
In broadcasting this material, it is crucial that public broadcasters not voice any opinions of their own, or endorse
the ideas of any particular candidate.

The extent of this duty depends on a number of factors, including the level of awareness of the electorate as well
as the availability of this information through other sources, such as private media and other public initiatives (for
example posters, pamphlets or public newspapers (see below)). The duty flows from the need to inform the public;
where other sources of information do not adequately inform or reach the public, public broadcasters will need to
step in and provide this information.

One way to discharge this duty is to provide airtime for direct access programming to enable those up for election
to present short ‘clips’ on themselves and their political views to the public. Public broadcasters are often required
to provide this airtime free of charge and at an hour when a large audience will be reached, and to allocate studio
time and technical resources, within the limits of their capacity, to facilitate the production of these clips. The
rules relating to this programming, for example concerning the length and timing of clips, should apply fairly to all
candidates.

A second way to discharge this duty is through news and current affairs programmes, as well as special information
programmes, such as political importance where sufficient information on election issues is not forthcoming from
other sources. Such programmes should involve all political parties or candidates up for election in the station’s
geographic area of coverage. The rules and regulations governing this programming, for example regarding the
length of the contribution of each participant, should be applied fairly and equally so as to avoid granting privileged
treatment to any one participant. The host of a discussion programme or debate should ensure that the questions
asked are balanced and should not extend privileged treatment to anyone.

Finally, also pursuant to the duty to inform, public broadcasters have a particular obligation ensure that their
programming reaches all groups in society, including ethnic, religious or linguistic minorities. This is of particular
relevance to those public broadcasters stations whose geographic coverage includes such groups. For some
stations, it may be necessary to broadcast information in a minority language.

e
24pi{gpSopeionregeaonaddsgdaopdaeagnd [gbag,00008:00050gEapqps 205
modecdodjopieseqgndodoqgroytadig§aoganpdi o3 [g€ epSoopdendly opSaopdaBiepin3cdenipcd

0p520050l0803g) coonnddgEdeugEnlelgrodgeoise muSe) §E&aezaloPlradcndesmEddiom
AoBamadiznogobrbeamaeosanaopdi dBoyeomnonndecdodgopdidqepd

A3 [g€ 9903 61 [gpSopadmnadeuteqp vponeuieqEuRGIoepioEomnsgpisas 3aqpgodaads
o005cgEeqiapdesgpiogt egeeomadgenclopE:ad [goSopdanoE::edats [§E{gdeoas
28EmwgepdinndapdesiogErondeny, soseomndgypidloéoopdiepdoopbesepozd

0p50393 3e0qepdideuigfep5ad 0o500Equpdieoddomg:nlodesolgtang),poSdeugls deulgt sisaaqeddr
2[GEsg2203E[o3r:cd AlongpdesadEepyps vpeammagEdgP:cloEaed

03, 320p3660Fie0n8ESeqEgoogniqpufEeeqemadanodgpudodgps egeeomabgofaludonnpudypse salgEqpsio
200503, copSedloCquepdi BsaelopEimaepypiodagéopcdeoepand coodagangpsoopd

9703, eliooeomoonz[gEypiedieoss;soopd 3a0gSaneeqEn3ie0032/05[gb 205N 93, 00p5:ewr0d
opda0pda30SensnpudecmnsizalgEadyieopss [gEonEeuigiecSaq

380208030329 [§E:0005 Se0gqEei 9Bs0:c0p58Caqmasntanons 20008001 JoomgErondmbonentayad comn
2[ep:0000E:329105 q§Ee000aEs{gdgp: 320908 gpigneareaslopEiqtep qpiecl og€eanpd copd

Free expression, media freedom and 2015 elections in Myanmar — ARTICLE 19 — www.article19.org — p22 of 32



030208 2005[gp5 09032089 9q§ B=a[gc: 886BsoE:agEsgdaopS
:6[g3265600p5:00008:329053c005qEg0 gpradeadgedearn 3elgeescopdiybesqeoepd
2gps3Es00008:000509E opgpinadmaegzacsoptindeqpodas cd3=a8(G:
2000E:934gE:3000608 006 680E[gE:gb 205

08020§03008:6800E2005 $5:008:0089¢> 8800030305 gEEee320305 00oSREFSAB
BodeecnEgadeodgilgdoopbiodsadmmodonegieamadgsnogadapdgudBidlodgqpinopol i

383205§05 0200026000 o03ec0igPgE 2003 ciSEaqEms [GEqPd[gpSopad,0nE[g§EepSigboopd
24pi{gp593Ee0000005cgEangpincopdiadad 6005 g qEBm08805 ceonlgodeug$ cd=ab copdi dd [g8
0§2005gpigpsq §roneammaslogt adodopiconieansadaododeoigpipadarbonélges oopdudm i
5510000580903 §8:6807E§E2059203E:32070 3203320p33086000050ggP: Gos S 326205
3328200500050p5(gE:5E 2005838 60000p5:qSsgps00pS a3 0000: CpudypizIsdizacgnd
230p[gdGeqjone0aepSipows cpodagld§er03Emaomd: (g 205

00€:020§03006:6907EqE303005p5:008:00 2000E2$E00506N[§BOGP: 32820050 008005 copSieamEa
20920008:32832050620500p5:607E: 680oE god§Ea5N
m[epieoneigdeegeeomadgjgonosnadepaicamnodeononmyp: vgf€eor 030303 6o 3a8modgp: 0pt
2005098 PsR8F|epestmmnd:d §ESeqeiloBamindisCadcdoninoudypiaind:anpd 6g:e0x0533a§ 3203
§p5g0S age’ do€ao&apbi Beadanoda3cdSielorptieomopdigpueagp: pows dooaqps

200532808, 2005910520005 FsdiopqIedaepd 93,¢0206p5090088:006
cunodaBgdionieoigifredodiqong§eoepdi cagiegigaadmnod 93,0005 oomiod od:gopt
20038es008g0de010pmewieomceigSigqP:oopd ¢oogd Bt 0pbopadBi8:03 ¢ Sionieui0p] somjelgbeoqaon

6§00590:3265[9¢ 2000E:00E[go0pb0m0§Bc0d:iee00E0300pdopgPiLpSyd Goonzagp: [g5opdE
0005cgEaeqEawgp:apd cailgriea0000§008g6§e0:a0p5en 8803, 2895052005 GBE:qEsomicpdEogps
2003208 9200220072:03[gPiEo103:0305 20p5I200[grea00 CpsSieTd:
adrdeepod§eoq§zacnngggScdsadoopSiofeaqoboopdeaanionlgé vcodsressaconizas ada3 com
03&:qCs00s00§pogpr006epos§ §EaammagpilgpdapdEonodageqroowianogad d3a8aayp
305284¢§00pSime)|, 6000 cgopddeangpsgpizees(gé odEiq:ooinpdrpomome omigéagéanades cd3eb

2051

Public newspapers

Publicly owned or funded newspapers are, like their broadcasting counterparts, also covered by a strict obligation
of neutrality. Like public broadcasters, they should never endorse any particular candidate, party or programme,
and they should provide access to advertising on a strictly equal basis.

These newspapers also have an important role to play in voter education. While they are not normally required to
provide free space in their columns for political parties and candidates, they should provide relevant information to
ensure that the public is informed about practical matters and all political issues of relevance to the election.
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203, 30005:4:
Bodies Regulating the Media During Elections

The existence of an oversight body to monitor and regulate the media during elections is crucial to the integrity of
the elections process and to respect in practice the rules relating to election media coverage. The jurisdiction and
powers of such a body should be clearly delineated and, where a self-regulatory mechanism exists, efforts should
be made to ensure that the two mechanisms play a supportive, as opposed to conflicting, role. In particular, an
official oversight body should not seek to duplicate or replace functions already being provided in an effective
manner by a self-regulatory body.

Both the guarantee of freedom of expression and the need to safeguard the integrity of the elections process
dictate that any oversight body with powers over the media be independent. The independence of the body should
be formally guaranteed and, at least as importantly, should be protected through the manner in which members are
appointed. The appointments process should be fair and transparent, should allow for input and participation by
civil society, and should not be dominated by any particular political party. Once appointed, the tenure of members
should be protected and any reimbursement should be according to set schedules and criteria.

In different countries, different bodies perform the role of ensuring implementation of the rules relating to media
election coverage. In many countries, it is the general broadcast regulator which performs this function.

An official oversight body is particularly important in relation to the broadcast media, given the detailed rules that
govern election coverage by broadcasters. The body should undertake a range of monitoring and regulatory
functions in relation to broadcasters, including by playing a general role in monitoring broadcasts to assess their
compliance with laws and regulations. These should include allocating time for direct access programmes, making
sure broadcast election coverage respects obligations of balance and impartiality and ensuring that publicly owned
or funded broadcasters adequately satisfy the public’s right to be informed about election-related matters.

The official oversight body should also have the power to hear and decide on complaints from media outlets, the
public, and political parties and candidates regarding breach of election-related rules. In particular, it should have
the power to order a right of reply if it finds that rights have been harmed by the publication of inaccurate or
misleading information. Given the relatively brief duration of an election campaign, and the need for quick redress,
the oversight body should render decisions promptly. This is particularly important in relation to allegedly
defamatory broadcasts, as well as in relation to claims of violations that have resulted in preventing or delaying the
airing of a direct access programme.

The oversight body may also have a role to play in regulating the print media sector, for example in relation to the
right of reply. This is particularly important if no self-regulatory mechanism exists. However, the oversight body
should not impose any content restrictions over and above those existing in laws of general application, and it
should not impose licensing or registration requirements on the print media.

In case it finds serious violations of the rules regarding media election coverage, the official oversight body should
have the power to recommend that the elections be postponed, suspended or annulled. However, the body should
not attempt to subsume the functions of the courts and its decisions, particularly in this regard, should be subject
to judicial review.
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Self-regulatory and Professional Approaches

In many countries, media professionals and/or outlets have adopted self-regulatory or professional measures to
promote good practice both generally and specifically in the context of coverage of electoral campaigns. A key
characteristic of self-regulatory systems is that they use moral and professional suasion, rather than legal force, to
promote better standards. International law recognises these as useful and necessary complements to State
legislation or rules in this area.
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Self-regulatory mechanisms normally involve both campaign codes of conduct or internal guidelines and a
complaints mechanism to address breaches of these standards; the latter may be more or less formal. Self-
regulatory systems may be instituted across a sector — such as the print media or journalists as a group — as well as
within a single media organisation. Large broadcasters such as the British Broadcasting Corporation and the
Australian Broadcasting Corporation have adopted detailed internal guidelines which set high standards for their
programme output.

Most self-regulatory mechanisms involve only limited sanctions for breach of the code, often simply a requirement
to carry a statement by the complaints body recognising the breach. Self-regulatory mechanisms may also provide
for a right of reply, although it may be noted that a statement by the complaints body is probably less offensive to
freedom of expression than one by the offended party (as is the case with respect to a right of reply).

Practice in countries around the world has shown that self-regulation can be highly effective, including during
election times. Voluntary measures are set by the profession itself and hence have a great deal of credibility. While
the formal sanctions are normally limited, the impact of internal censure is often, of itself, quite a powerful force
for change. Furthermore, the primary goal of these systems is to set high professional and ethical standards, not to
enforce rules. The vast majority of media outlets, as well as individual journalists, are happy to conform to
internally set standards which they can trust. Ultimately, effective self-regulation should strengthen media
responsibility and professionalism and increase public trust in the media.

A key advantage of self-regulatory systems is that they provide the public, politicians and even other media outlets
with an easily accessible complaints mechanism. Lodging a complaint is normally free or costs very little.
Procedures are simple and fair, so there is no need (and little advantage) to engage a lawyer and decisions are
normally reached rapidly, providing quick and effective redress, a matter of some importance for election- related
matters.

Where effective self-regulatory systems are in place, official regulatory mechanisms covering the same subject-
matter will be hard to justify. As noted above, restrictions on freedom of expression must be necessary to be
justified. Where self-regulation is effective, there will be no need for a formally binding system of complaints.

Self-regulatory codes of conduct or guidelines normally address a range of issues of general relevance to elections,
such as obligations of fairness and accuracy, the functioning of the supervisory and implementing body, and the
submission of complaints in case of alleged violations. Codes specifically geared towards elections may also cover
matters such as the allocation of time slots for direct access programming, rates for paid political advertising (if
allowed) and rules on reporting opinion polls. Broadcast media should take particular note of any obligations of
balance and impartiality, which do not normally apply to print media.

The successful implementation of self-regulatory mechanisms is often dependent on appropriate training having
been provided to those involved. Often, a significant amount of such training will be necessary in the early phases
of establishing a self-regulatory system. Where local resources are scarce, the international community should
make an effort to provide the necessary assistance.
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Complaints and Redress

International law recognises that it is important that any political party or candidate who has been defamed or
otherwise suffered illegal injury by a broadcast during an election campaign should be entitled to a correction or,
where this would be an insufficient remedy, to be granted an opportunity to reply. Such a correction or reply should
be broadcast as soon as possible.

During the short and intense election period, unfair and incorrect accusations can have a significant effect on the
overall outcome. In ordinary circumstances, anyone who has suffered a legal wrong from a publication, for example
by being libelled, can bring a legal case for redress, in that case for defamation. During elections, however, a court
case would almost certainly not be resolved until after the vote had been held and it would thus be of little value in
redressing any bias to the electoral process that may have occurred. An expedited right of correction or reply can
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provide a rapid and effective means for redressing harm from illegal statements which, if the rules meet certain
conditions, does not unduly restrict the right to freedom of expression.

We note that a right of correction is far less intrusive than a right of reply inasmuch as the former merely involves
retracting and correcting mistaken allegations while the latter requires a media outlet to provide a platform for the
complainant. As a result, where a correction would adequately redress the harm done, it should be preferred to a
right of reply on the basis that the guarantee of freedom of expression means that the least intrusive effective
remedy should be used.

International law does not prescribe a specific procedure for guaranteeing an expedited right of correction or reply.
In some countries, the correction or reply is guaranteed through self-regulatory systems while in others it is
provided for by law. Advocates of media freedom, including ARTICLE 19, generally suggest that these rights should
be voluntary rather than prescribed by law. However, the particular circumstances of an election campaign suggest
that where no voluntary system is in place, a legal right of correction and/or reply may be necessary.

As noted, it is important that those harmed should be able to claim a right of correction of reply rapidly, regardless
of its formal status (i.e. whether it is voluntary or legally mandated). Ideally, an accessible oversight body should be
available to deal promptly with any complaints regarding the rights of correction and reply. This could be a self-
regulator body, a media regulator or a body with general supervisory responsibilities in relation to elections.

Any legal right of reply, due to its intrusive nature, should at least meet the following conditions if it is to respect
the guarantee of freedom of expression:

The reply should only be in response to statements which are false or misleading and which breach a legal right of
the claimant; it should not be permitted to be used to comment on opinions that the reader or viewer doesn’t like.

* It should receive similar prominence to the original article or broadcast.

* It should be proportionate in length to the original article or broadcast.

* |t should be restricted to addressing the incorrect or misleading facts in the original text and not be taken as an
opportunity to introduce new issues or comment on correct facts.

* The media should not be required to carry a reply which is abusive or illegal.
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The Role of Media Monitoring

The media play a key role in elections by providing the public with the information they need in order to make an
informed decision at the ballot box. They provide a platform through which political parties and candidates can get
their message across and they report on and analyse the policies and backgrounds of the various parties and
candidates. Through their activities, they can make or break a candidate or party, not only by publishing negative
reports but also by choosing to ignore particular parties and candidates.

Over the last 15 years, as a reflection of the ever-increasing role of the media, media monitoring has become an
important part of election observation. Media monitoring can be most effectively performed by impartial, non-
governmental organisations, such as citizens’ groups, professional associations or international monitoring
organisations working closely with local groups. Media monitoring has also become an important part of electoral
observation missions sent by inter-governmental organisations.

The primary aim of media monitoring is to assess whether the media in general, and broadcasters in particular,
adhere to any requirements of balance and impartiality laid down in local laws or regulations. Even in the absence
of such requirements, publicly owned or funded media are under a general obligation to be balanced and impartial.

Media monitoring can make a very practical contribution to the fairness and success of elections. At a minimum,
the interim findings of media monitors, if they are made public during the election campaign, may influence the
quality of media coverage. More effectively, there may be an ‘institutionalised’ dialogue between media monitors
and the media, or media monitors may share their findings with the local or national electoral oversight body in an
effort to engage its binding powers with the aim of making media coverage fairer. In some cases, as in South Africa
in 1999, the electoral commission may even hire a non-governmental monitoring group to help it discharge its
responsibility in the area of ensuring balance and impartiality in the media.

Media monitors need to examine the way in which local (and international) media report on the elections, as well
as related issues, closely to assess whether or not the obligations of balance and impartiality are being respected
throughout the election campaign. There are different ways of doing this. The two monitoring methods most often
used can be described as “quantitative analysis” and “qualitative analysis”.
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The first is the simplest, the least controversial and often has the greatest impact. It simply involves counting and
measuring election coverage in the media, such as the number and length of items devoted to different parties, the
length in column inches devoted to a party, the timing and number of direct access programmes and so on. The
amount of coverage each party or candidate receives is usually the first criterion that will be looked at in order to
evaluate allegations of bias. However, quantitative analysis does not say anything about the kind of reporting and,
in particular, whether reporting is positive or negative.

More advanced monitoring methods become important in this assessment. “Qualitative analysis” is, as the name
suggests, an approach that measures the quality of the coverage that parties and candidates receive. A qualitative
evaluation should look at the language used and the message conveyed and use this to “qualify” the quantitative
measure. A qualitative analysis may look at aspects of coverage such as the type of language used in relation to
different candidates. For example, a government broadcaster might talk about an incumbent candidate only in
positive terms while doing nothing but criticising opposition figures. At a more subtle level, media might use
emotive words — such as ‘exposed’ or ‘revealed’ rather than ‘said’ or ‘stated’ — which can almost subliminally
influence the views of an audience. The media can also generate bias by using particular terminology. For example,
using the term “alleges” instead of the term “states” tends to undermine the credibility of the statement that
follows, as it implies that the alleger is not reliable. A similarly negative impression can be created by adding
unnecessary detail as, for example, a case where a journalist makes the comment that participants in a particular
rally “left a lot of litter”. It goes without saying that monitoring at this level cannot be undertaken without
appropriate training.

Media monitors should also be concerned with a number of more general issues. They should closely examine any
apparent instances of censorship. Governments should not do anything that might inhibit the free flow of
information and opinions necessary to inform voters. For example, advertisements placed by political parties should
not be banned or censored, while media workers should be allowed freely to collect and report news. Media
monitors should be aware that self-censorship, which may be the result of pressure from media owners, can be as
big a problem as government-driven censorship. Media monitors should also examine whether the media are free to
do their work without interference by third parties. This includes threats by party members or armed groups as well
as actual acts of violence. Governments are under a strong international law duty to ensure the safety of media
workers, and monitors should examine whether the government has complied with this duty.
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(“quantitative analysis” and “qualitative analysis”)
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