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Abstract

The Indigenous Land Corporation (ILC) was estalgiisim 1995 by the Keating Government as
one element of its three-part response to the Madbgment. The first part was the Native Title
Act (1993), which validated past grants of landsédtlers and set up a process for claiming and
registering surviving rights of native title. Thecend part was the creation of an Indigenous
Land Fund, established by successive appropriativesten years, after which it was to be self-
sustaining. The ILC was set up at the same tintedeive part of the allocation each year to buy
alienated land for Indigenous groups. The thirdt pérthe Keating response, a Social Justice
Package, was never implemented. This discussioarpapestigates changes in ILC policy from
its inaugural period, when land was bought and daek to Indigenous groups rapidly, to the
present day, when the ILC controls application pchres more tightly, divests under strict
conditions, and augments its income from its owrrafons and investments. The paper
suggests the ILC has shifted its focus from thedlibenefit of land ownership towards joint
programs with other government agencies for trgineducation and employment. The paper
suggests this policy change has occurred withodesyread consultation and communication,
which has resulted in the dissatisfaction of Indmes groups. The paper also discusses ILC
finances, finding that it has faced considerablallehges since 2004 when it began funding
itself entirely from the earnings of the Land Fuamtl its own investments. The paper concludes
that it is time to review the purposes of the IL@ghe Land Fund in the light of its original
charter, and finds that its policies and strateghesuld be more inclusive and transparent.



Introduction

This study results from a request by the AIATSISu@al for information on the current policy
and procedures of the Indigenous Land Corporatib€)( particularly in relation to its
Kimberley operations. The study relies on publisiiddrmation on the ILC as well as a field
trip to the West Kimberley in April 2007. Some qtiess that concerned members of Council,
or have arisen during the course of this researeh,

» the dearth of recent land purchases in the Kimpgrle

» the ILC’s apparent reluctance to divest propepigshased in the Kimberley;

» lack of support for regional production stratedieat would integrate the activities of
properties (the Kimberley Beef Strategy);

» insufficient support for land management, rehadilin and environmental needs;

« insufficient training programs in modern stock mgerment and business skills.

These concerns have been expressed during a pdramhsiderable change in Commonwealth
Indigenous affairs policy and in the operationhaf tLC. Some changes that may have impacted
on the perceptions of lack of progress in the Kirtgyeare:

» the ILC’s increased concern with the commitment eaplacity of applicants leading to
tighter more targeted application procedures;

» the Coalition Government’s emphasis on ‘practicatonciliation’, training and
employment, based on a perceived ‘land rich, didrpoutcome of previous policy;

« the ILC's and the Government’s concern to sharénitrg and land management
responsibilities with the states and territories;

» the challenges posed by the statutory end of IL@difug from general revenue
appropriation in 2004, and the need to financeréutperations from the ILC’s own
investments and the Indigenous Land Fund.

This report investigates and elaborates on thes#agiing expectations and concerns. It starts
with the context of the formation and purpose @& thC, and contrasts these with the present
direction of the organisation. The views of Kimlegrigroups and their representatives who feel
they have not been fairly dealt with by the ILC ardlined, as are the contrasting views of the
ILC’s Western Division Manager. The paper then ptitese problems in the context of
development of ILC policies through successive ¢eanin its Board membership and the
concerns of the government of the day. The papgesis that present policies of the ILC are so
far removed from the intention of the CommonwedRhrliament in passing its enabling
legislation that its future purpose requires pulbégiew. It concludes that the ILC should be
more transparent in its policy decisions, consutirenwidely, have greater concern for its
original charter unless this is changed in an aperew process, and distance its Board from the
executive and management processes of the organisat



ILC origins and functions

The ILC was established by an amendment to the 8T7Rit in 1995. It was the second part of a
three-part response by the Commonwealth Governtogthie Mabo decision, which recognised
the existence of Indigenous customary title in Aal&in common law. The first step was the
introduction of the Native Title Act 1993 which iddted past grants of title to non-Indigenous
interests, and set up a process for claiming agétexing native title where it had not been
extinguished. The second part was to establish carsge substantial and highly specific
investment fund, the Land Fund, and the Indigeriarsl Corporation. After ten years the ILC
would pay for its operations and land purchases filoe Fund’s earnings. The third part of the
Government’s response to Mabo was to be a SocsticduPackagé. This package was not
implemented by the succeeding Coalition Governnieime. ILC now appears to have re-ordered
funding priorities towards redressing the socialdivantage which the original response to the
Mabo decision would have dealt with in the Sociadtite Package.

With the abolition of ATSIC in 2005 the provision$ the amendment to the ATSIC Act that
established the ILC were incorporated into the Adwriginal and Torres Strait Islander (ATSI)
Act. The ATSI Act also established another statutmody with commercial aims: Indigenous
Business Australia (IBA). There is one significaifference between the ATSI Act 2005 and
the ILC amendments to the ATSIC Act 1989 (1995) Tilew Act states: ‘The Indigenous Land
Corporation may make payments to Indigenous BusiAestralia to assist Indigenous Business
Australia to carry out its functiond'This could indicate an important conceptual shidm the
original intentions of the ILC away from land-baseterests. While it does not allow IBA to
access the Land Fund itself, the ILC had in theore@f $226 million of its own in 2007, as
discussed below, not including its properties a@wdstock, which could be applied under this
clause. Again, this possible reorientation of Il&3aurces, while passed through Parliament in
legislation, has not received any wider public Sogu’

The original legislation was the ‘subject of onetloé longest debates ever conducted on the
floor of the Senate®.121 amendments were proposed with 67 finally aby@e by the Senate
when it was returned to the House of Representatie a second reading. The Government
accepted 21 of theSen the meantime it had been the subject of a t8emaquiry’ Explicitly
rejected by the Government was Senate amendmemthish, according to Keating in his
second reading speech:

! Land Fund and Indigenous Land Corporation (ATSI8eftdment ) Act 1995, Hon. Paul Keating second neadi
speech, Australian Indigenous Law Reporter, 18 B296

See, for example, Aboriginal and Torres Stradrsler Social Justice Commissioner, Indigenous Sdasdice,
volume 1, submission to the Parliament of Australighe Social Justice Package, Human Rights andlE2pportunity
Commission, Sydney, 1995:1; Indigenous Land CotmraChairman’s Report, Annual Report, Adelaid@9a:3.
3Aboriginal and Torres Strait Islander Act 2005, S#8.
“The ILC states that it did not seek this additiad as no policy provision to use it. Deputy Chia@ to Chair
AIATSIS 27/02/2009.
® Land Fund and Indigenous Land Corporation (ATSI8etdment ) Act 1995, Hon. Paul Keating second nepdi
speech, Australian Indigenous Law Reporter, 18 1296
®ibid
! Land, Report of the Senate Select Committee ohdhe Fund Bill, February 1995.



...would require the ILC to take into account, inampletely unspecified way, the
educational, health and similar needs of indigenoomunities wherdeciding
where to acquire land. This amendment would shétfocus of the ILC’s operations
from the fundamental objective of building an ireligus land base...require the
corporation to pursue objectives which are cletivg/function of other agencies [and
result in] confusion about the proper role of th€ land about its responsibilities
relative to those of agencies delivering servicenet land — to indigenous
communities

Yet, as this paper will discuss, these are prectbel policies currently adopted by the IEChe
legislation that established the ILC was not hamstyll-considered, it endured the full light of
scrutiny available in the Australian democratic qggss. The Prime Minister's second reading
speech makes the primary intention clear, botloirtext and in implementation:

The purpose of the Government’s Bill is unambigudtiss to enable indigenous
people to acquire land and to manage and maintairai sustainable way, to provide
economic, social and cultural benefits for themseland for future generations of
their peoples...The Bill is not directed at anythigige on the policy or program
agenda...[it] is for the single purpose of buildimglasustaining an adequate stock of
land in the hands of indigenous owners currentpassesse(.

In the Act itself the functions of the ILC are wd parts - land acquisition and grant, and land
management.

The Act outlines the land acquisition functions as:

(1) The land acquisition functions of the Indigesouand Corporation are as
follows:

(@) to grant interests in land to Aboriginal or flem Strait Islander
corporations;

(b) to acquire by agreement interests in landtfier purpose of making
grants under paragraph (a);

(c) to make grants of money to Aboriginal or Terr8trait Islander
corporations for the acquisition of interests inda

(d) to guarantee loans made to Aboriginal or Tor&trait Islander
corporations for the purpose of the acquisitiomtdrests in land.

Both this section and a subsequent section of ttieodh how the ILC is to perform this function,
state that the purpose of land acquisition is tkeregrant of the land to Aboriginal and Torres
Strait Islander corporations, though, as descrifadw, there is a ‘get-out’ clause.

8 Land Fund and Indigenous Land Corporation (ATSICefigment ) Act 1995, Hon. Paul Keating second repdin
speech, Australian Indigenous Law Reporter, 18 1396

° Indigenous Land Corporation, Agency resourcespaished performance, FaHCSIA portfolio budget steziet 2008-
09:173.

10| and Fund and Indigenous Land Corporation (ATSI8efvdment ) Act 1995, Hon. Paul Keating second repdi
speech, Australian Indigenous Law Reporter, 18 B296
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The legislature’s intention that the ILC should nparily be a vehicle for Indigenous land
ownership is clear in the description of how itderform its functions:

(3) For the purpose of the performance of the ledays Land Corporation’s land
acquisition functions, the Indigenous Land Corgoratnust give priority to the
following:

(a) pursuing a policy of:
(i) acquiring interests in land and granting thiefests to Aboriginal
or Torres Strait Islander corporations; or

(ii) in cases where the Indigenous Land Corporatjcants money to
Aboriginal or Torres Strait Islander corporationsr fthe
acquisition of interests in land—acting as the ageh the
Aboriginal or Torres Strait Islander corporatioms donnection
with those acquisitions;

except where the circumstances make the purfuguch a policy
impracticable or inadvisable;

(b) in a case where the Indigenous Land Corporatmjuires an interest
in land for the purpose of making a grant of théeliest to an
Aboriginal or Torres Strait Islander corporation-atigrant being made
within a reasonable time after that acquisition.

This section requires that the normal course dbaatf the ILC should be to divest properties
within a reasonable period of time. The sectionuieg the ILC to do four things:

e acquire interests in land;

e grant these interests;

e grant money to Indigenous corporations for landugsition;
e actas an agent in this third case.

The Act then exempts the ILC from these requiresmemhere they are impracticable or
inadvisable, but nevertheless requires it to athiwia reasonable period of time between the
acquisition of land and divesting it to an Indigasocorporation. Each of these terms
‘reasonable’, ‘impracticable’ and ‘inadvisable’ ¢dube subject to considerable variation in
interpretation. During the Senate debate of thé &il amendment was proposed that would
‘emphasise the point that the ILC’s essential fiomctin acquiring land is to ador the
indigenous peoples rather than to accumulate its ndholding™ The subsequent Senate
inquiry found that those who gave evidence ‘overwinggly’ agreed with the amendment, but it
was rejected by the Governméhtin 2000, the Bidjara Aboriginal Housing and Land
Corporation sued the ILC for not divesting to ipeperty that was the subject of competing
native title claims. In this case the ILC had nmyiously determined who the grantee should be
and decided to wait for the outcome of the claifitse judge found for the IL& Despite the
possibility that this judgement allows the ILC toldh onto land if it wishes, whatever the
intention of the framers of the Act, good admiraitre practice should persuade it otherwise.

1 Land Report of the Senate Select Committee on the Eamd Bill, February 1995:31. Italics in original.
12 big
13 Bidjara Aboriginal Housing & Land Corporation Ltdndigenous Land Corporation. Federal Court ofthalma
(Kiefel J) 25 October 2000 FCA 1501.
10



The ILC should develop sound, consistent and tramsp principles, firstly, for investigating
whether it is reasonable, practical and advisablditest, and secondly the circumstances that
would allow it to do so. This would increase thangparency of ILC dealings with Indigenous
applicants and give them concrete targets to waslakds.

Taking the legislation as a whole, and interpretirig the light of the second reading speech to
Parliament, and the Explanatory Memoranddrit,is clear that the ILC was never intended to
hold and operate land based enterprises. HoweverAbnual Report for 2004-5 describes the
ILC as the nation’s ‘19 largest cattle producel®. The Annual Reports reflect a consistent drift
in ILC strategic policy towards running its own caowrcial activities and emphasising
employment and training, since the appointmenhefthree continuing members of the Board
during the period of the Coalition Government.

Changes in the Board’s composition have reflectethges in Government Indigenous affairs
policy. In a submission to the House of RepresamstStanding Committee on ATSI Affairs
Inquiry into Indigenous Business (1997) the polidythe first ILC Board is clearly stated: ‘the
core business of the ILC is land...The ILC does eetits role as being a promoter of economic
development as such, but primarily as a vehicleaddressing dispossessidh’Successive
Boards moved away from this position. The first €lmder the Coalition committed the ILC
to, ‘break the cycle of welfare dependenty’The current Board is sympathetic to complaints
that previous ILC policy discriminated against urharojects® supports reform of the CDEP
program with greater insistence that it lead to legypent!® and takes a firm view of the need
for economic viability of purchases and demongtregi of commitment from the applicant
group? While the first Board acquired 151 properties, sefuent Boards since 2001 have
acquired less than half this amount in an approtéimaequivalent period Moving further still
from the ILC’s original charter, the ILC's 2008 et statement says that it has, ‘...set the
following priorities in performing its land acquisin and land management functions’:

e creating training and sustainable employment fdigenous people;

* increasing the capacity of Indigenous people ttasuably manage their land;

* engaging Indigenous people in viable, land-baseadrprises, including tourism and
agriculture;

1% The memorandum states: *...subsection (3) require$LtC to give priority to performing its land adsjtion
functions by acquiring land and granting it as sasmossible...” In other cases it can make a gfamiooey. ‘Only
when either of these courses is impracticable axivisable for commercial or other reasons wouldltiebe expected
to perform its land management functions in a diffié manner’. Land Fund and Indigenous Land CotmndATSIC
Amendment) Bill 1994 Explanatory Memorandum p.6.
Indigenous Land Corporation, Chairperson’s Repglarhual Report, Adelaide, 2005:3.

http://www.ilc.gov.au/webdata/resources/files/creport04-05.pdf [Accessed 18/06/2009].
8 House of Representatives Standing Committee omigibal and Torres Strait Islander Affairs, Inquinto
Indigenous Business, submission of the Indigen@milCorporation, 1997:7.
1 Indigenous Land Corporation, Annual Report, Adeai2000:2.
18 Indigenous Land Corporation, Annual Report, Ad##ai2004:1.
19 Indigenous Land Corporation, Annual Report, Ad#ai2007:2.
20 Indigenous Land Corporation, National Indigenoasd. Strategy 2001 — 2006 (revised February 20068)6:2.
2L The 2003 report of ILC’s survey of its propertiedicates it had purchased 146 properties initfeeyfears between
1996 and 2001, with a further five occurring durthg two years between the survey’s inception eeport. ILC,
Improving Outcomes from Indigenous Land PurchaSesperra 2003:5, 17. It currently reports 222 pribgse
http://www.ilc.gov.au/site/page.cfm?u=160[acceskeid7/2009].

11



» supporting the education of Indigenous youth, iditig provision of student hostels;
« collaborating with other agencies to produce eiffecbutcomes?

The statement relates these priorities to the Natibndigenous Land Strategy (NILS) 2007-
2012, but it is difficult to find them reflected &®adline priorities in the NILS document. It
appears, also, that this NILS was produced withibatbenefit of Regional Indigenous Land
Strategies (RILS), which are required by the od@iATSIC Amendment Act and found their
way, in modified form, into the current ATSI Att.

These recent developments in ILC policy have caysadicular concern in the Kimberley
region of Western Australia.

The ILC and the Kimberley

There are about 100 pastoral leases in the KimjpeB® of these are owned by Aboriginal
groups, all of which were acquired before the IL&ne into existence. The ILC has acquired
five Kimberley propertie$? all of which were purchased late in the term effinst Board. None
of these have been divested to an Aboriginal gréumberley Aboriginal groups consulted for
this study list a range of disagreements with IL@cesses and policy. The ILC's Western
Division Manager was also consulted. His views quie divergent from theirs. The views of
the Aboriginal groups will be discussed first, folled by the views of the Western Division
Manager.

The views of Kimberley Aboriginal groups consulharing the course of this research include:

e inadequate consultation and communication by ti& IL

« lack of progress towards divestment;

* no apparent benefit for applicant groups, localgbeor traditional owners;

« difficult application procedures;

« inadequate training and transfer of skills for landnagement and commerce;
e no recognition of traditional ownership.

The groups consulted believe that the ILC doeshage good consultation procedures. Since the
ILC decided to cease funding the Kimberley AboraiRastoralists Association, and withdraw
the ILC’s one full-time staff member in the Kimbeyl| it is seen to be out of touch with the
needs of local Aboriginal groups. Despite the ILE&nmitment to regional consultations as one
of its Key Principle$? if meetings are called, many people do not heautthem or receive

2 Indigenous Land Corporation, Agency resourcespdaisthed performance, FaHCSIA portfolio budget steset
2008-09:173.
Bhe ILCis required to produce both a Nationaidgedous Land Strategy and Regional Indigenous |Strategies.
Although timeframes are stipulated for these, there statutory requirement that they be relafé abolition of
ATSIC Regional Councils has produced an anomathieénATSI Act. The ILC is free to determine who iaynconsult in
drawing up the RILS, it is required to consult Regil Councils, which no longer exist.
24 Roebuck Plains, Myroodah,/Lulugui, Durack Riverrigie, Home Valley. In addition Udialla, a relagly small
property was also acquired, and the debts incloygtie abandoned Carranya were paid out and itakas over by the
ILC.
= ILC, National Indigenous Land Strategy 2007-2012:7
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assistance and logistical support to attend. Iritiadd they are unaware of decisions reached or
any follow through from the meetings.

Several groups are unhappy about progress towavdstohent of the ILC-owned properties.
They say that they do not receive any benefit fithhgir operation. They believe that, at a
minimum, money earned from these properties shioelldeld in trust for the Traditional Owners
or original applicants and not used by the ILC ft& own purposes. The last available
information on the profitability of ILC-owned Kimbley properties prior to completion of this
report is from 2004. The net operating profit fovedRuck Plains station in that year was $3.8
million, though this was not cash in the bank dsdtuded the increase in value of sté&ket
operating profit for Myroodah was $1.27 milliéhHome Valley was projected to begin earning
well in 2005-6%® In 2002-03 the ILC received an insurance pay mfa flood damaged area,
Jack’s Waterhole, on neighbouring Durack RiveristatMoney which, sources consulted for
this study said, it absorbed without any local iéng&he reported figures of 14 Indigenous
stockmen employed on Roebuck Plains and 21 on Miglds not encouraging since they were
employed on a casual basis and there is no re¢dh& mumber of full-time equivalent positions
created. Employees on these stations are notdijdnous and not always from the local area.

The Traditional Owners of Myroodah/Lulugui and Utiaexplained that they are unable to
meet ILC divestment requirements because of ladlesdurces to produce business plans, lack
of training, and inadequate communication of ILQddemarks. For example, the ILC provided
some funds to the applicants to carry out a busipén. They employed qualified consultants.
The ILC was not satisfied with the resulting busmelan, but the funds had been expended and
it was not possible to do a revision. The applisaeel that the ILC should take an ongoing
supportive role to develop their capacity to mé& requirements. They have proposed models
that separate the operation of the cattle entergrisan the land ownership element and would
distribute shares of profit from the operation, fagl that the ILC has been unresponsive.

Several people consulted felt that the ILC applicaprocedures, both for purchase and for land
management funding, are too complicated and tinmswming. The Board of one Aboriginal-
owned station has declined ILC funding because péraeption of intrusive ILC oversight and
difficult reporting requirements.

While the ILC does operate a tourism training scheom Home Valley station, and is in
partnership with the WA Government in a pastoralining program on other Kimberley
properties, several people consulted believedtthise inadequate. There were suggestions that
local communities in the Wyndham area did not haveugh say about appropriate participants
in training and how they could best benefit theiimenunities when trained. The pastoral
training program was criticised for not involvingaugh properties, nor enough workers, and
not transferring high level skills in the operatioh pastoral enterprise. Instead, it tends to
concentrate on fencing, yard building and similactical rather than commercial skills.

26 |Lc Annual Report 2004-2005:65.
27\Lc Annual Report 2004-2005:66.
28 |Lc Annual Report 2004-2005:67.
13



The properties acquired by the ILC are either s#lan land where there has been a successful
determination of native title, or where there igative title application in an advanced stage.
This means that identification of Traditional Owseand their incorporation in a Prescribed
Body or a Registered Body under the Native Titld, A& complete. Yet the ILC does not deal
with native title holders as a body of people witfhts to negotiate land use, tending instead to
deal with groups on a community or applicant basis.

The ILC’s View

The Western Division Manager’s point of view is tgudifferent to the Aboriginal interests
consulted. He does not feel that the applicatiaegss is too difficult for people that aspire to
run a pastoral station. He sees it as a meandlwfaiting ability and commitment. He does feel
that the ILC is available for mentoring applicanmbgps through the process, but suggests
applications on social and environmental groundyg b® easier to put together than economic
proposals. Even these, however, need to demongiratehey are at least cost-neutral. He felt
that, nationally, ILC’s preferred divestment stogteavas working well. This strategy is for the
ILC to normally retain ownership for a three-yearipd and to have a management contract
with the grantee group. Divestment then proceedt i§ going well. In the Kimberley, he says,
this strategy is difficult to apply. First, becalsés difficult to get agreement among competing
interest groups for benefit from the properties d@ns difficult to get the Traditional Owners to
agree to a sustainable economic management straéegpnd, he feels that the management
capacity of the Aboriginal groups affected is notrently adequate and that, consequently,
concentration on training is appropriate at thiagst Although he finds planning joint
management and training programs with state ageriaistratingly slow and complex, current
programs are successful. The ILC and the WA Depantrof Agriculture have each committed
$2.5 million to the Kimberley Indigenous Managemedupport Service (KIMSS) which
involves training and practical management on &iians. The Kimberley TAFE is involved in
the training component. The Department of Primaguktry and the Pastoral Lands Board are
involved in a management program on Lamboo statitnfeels that these initiatives provide
positive role models as successful stations foertommunity-run properties. He would like to
extend this partnership approach to environmenggneies and is also engaged in a joint
strategy for the pastoral industry with the KimlegrDevelopment Commission.

In addition to the Western Division Manager’s viewse ILC Deputy Chair has also defended
ILC’s approach. He suggests that KIMSS has placererthan 18,500 kfrof Indigenous land
under, ‘increasingly effective management’, with extra 18 full-time and 56 part-time jobs
created in 2007/08. The ILC has also contributed $aillion over five years to the Kimberley
Rangers Initiative which aims to also provide jibsnanaging and rehabilitating the Kimberley
environment. While, he states, Roebuck Plains agtbbtiah have made a cash surplus of $7.9
million between 2000 and 2008, the ILC has spedt@&inillion on infrastructure on these two
stations. It aims to spend another $6.9 milliothie Kimberley, including the export cattle yards
in Broome which will provide six full-time Indigems training positioné’

29 Deputy Chair ILC to Chair AIATSIS 27/02/09.
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To understand these developments it is useful Wewe the history and some significant
activities of the ILC Board in the context of chamgpolitical climates.

The ILC Board

The Act establishing the ILC provided for a Boafdseven members. They are appointed by the
minister with responsibility for Aboriginal and Tress Strait Islander Affairs. Five are required to
be of Aboriginal or Torres Strait Islander desceamig of whom must be the Chair. In the
original amendment to the ATSIC Act, seats weremasd on the Board for the Chair of ATSIC
and one other ATSIC Commissioner. On the abolit@nATSIC, substantially the same
arrangements were retained except that the two @T&lsitions became general Indigenous
positions. This provides that the Board has angedbus majority and is chaired by an
Indigenous person. The Minister is not empoweredirtect the Board. Nevertheless, the Board
has broadly reflected the priorities of the Goveeninof the day. This tendency has increased
with the abolition of the ATSIC positions. The Bddras always taken a ‘hands on’ approach to
ILC administration and furthered its members’ owleds about Indigenous advancement. The
first Board tended towards the acquisition of ldodcultural reasons and paid less attention to
the productive capacity of both the land and thelieant group™ Boards appointed under the
following Coalition Government tend to favour emyieent and training. They retain pastoral
purchases for these purposes (as well as for poovisf an income stream) and lean towards
urban acquisitions and providing land to Indigenpe®ple who may not be the Traditional
Owners®

The first Board was weighted towards those withisiohy of land rights activism. The first
Chair was David Ross. He came from 14 years wighGkntral Land Council, the last five of
those as Director. His Deputy was Peter Yu, ExgeuBirector of the Kimberley Land Council
at the time of his appointment. He had been aswatiaith the KLC since its inception in 1978
and was a Kimberley representative of the Natigdadriginal Conference. Also on the Board
was Noel Pearson, Executive Director of the CapekX@and Council. The ATSIC appointees
were Lois (Lowitja) O'Donoghue and Steve Gordon.ttBavere grounded in Aboriginal
advancement movements, and also represented ladiggmeoples from the southern settled
areas of Australia. The Board had two non-Indigesnappointees, Penny Morris and Lawrie
Willett.

An indication of the first Board’s priorities is\g@n by the controversy over the purchase of
pastoral properties in the Northern Territory. Tfasd Fund and Indigenous Land Corporation
(ATSIC Amendment) Act 1995 prohibits ILC granteesnh claiming the same land under the
Aboriginal Land Rights Act (NT) 1976. For the sedoand third years of the operation of the
Land Fund some of the appropriation was directedT&IC as well as to the ILC. ATSIC
acquisitions with this money were not subject te ame restriction. The ILC Board entered
into an agreement with ATSIC not to acquire landhi@ Northern Territory, while the ATSIC
Board at the same time made a policy decision rtectithe entirety of its allocation from the
Land Fund to the Northern Territory. This agreemeotild have circumvented the restriction on

3 Indigenous Land Corporatiommproving Outcomes From Indigenous Land Purchaédslaide, 2003:2, 23.
31 Indigenous Land Corporation, National Indigenousd.&trategy 2001 — 2006 (revised October 2002)2200 .
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land claims on newly acquired pastoral land, and wlzallenged in the Federal Court by the
New South Wales Land Council. Both ATSIC and th€ Iwere found to be at fault and the
arrangement did not go ahe&dlustice Hill found that The ILC had ignored th@eess intent of
the Prime Minister in an undertaking to the Chiahlgter of the Northern Territory made in the
second reading speech of the Land Fund Bill. Unfaately, this kind of activity in the early
years of the ILC set the precedent for a hands-mar@taking a flexible approach to the intent
of the legislation.

The second Chair of the ILC, Sharon Firebrace, pieclthe position for only two years and her
tenure was coloured by a controversy that erupted two late purchases approved by the first
Board. In particular, the purchase of Roebuck Blatation in the West Kimberley led to
allegations of impropriety. Two inquiries were lahed, one by Minister Herron into the
behaviour of the directors, the other by the IL§EIlt specifically concerning the purchase of
Roebuck Plains and Cardabia stations in WA. Neitti¢hese found any wrongdoing on the part
of any member of the Board. Roebuck Plains wagatesgfic economic purchase. One of the
most fertile and productive stations in the Kimbgrlsituated a short distance from the livestock
loading jetty at Broome, it was intended to agisttle from the Aboriginal properties of the
Fitzroy Valley. While there, they were to be streahinto large lots of cattle of similar types to
provide better marketing opportunities. Settled &attened after the stress of mustering they
would also command a greater return per head. Wassthe ILC’s Kimberley Beef Stratedy.
Following the change of Government and ILC Boardnbers, and during the controversy over
the purchase of Roebuck Plains, the Kimberley Bteftegy was reviewed and then dropfed.
Instead, the ILC continues to operate the propemgmenting its own income from sales and
benefiting from an increase in the asset’s valuerats purchase price. While this purchase
reflects no discredit on the Board, it again inthsashow sound policy may be undermined by the
political environment in which the Board operat@fie purchase was shrouded in secrecy
because of fears of obstruction from the consergatVestern Australian State Government of
the time. Under the new Board, appointed by the @onwealth Coalition Government, a
strategy that would have aided the economic pesafche Aboriginal pastoralists of the Fitzroy
Valley was dropped in favour of one that benefits tLC itself. It is arguable that in neither
case should the Board have been so directly inddilvéocal policy decisiond’

The term of the second Chair was short, and shefallasved by Shirley McPherson in 2001.
McPherson had previously been the Chair of the Wmal Development Commission (ADC)

which had responsibility for purchasing land priorthe creation of ATSIC. In 1988, under a
Labor Government, eight of the ten ADC Commissieneere dismissetf. According to a

32 Aboriginal Law Bulletin case note Simon Taylor. st 1995.
%3 Hassall and Associates Pty Ltd, Kimberley AboréiBeef Strategy: Co-operative Pre Feasibility $twshpublished
report, 2001.
34 The ILC General Manager states that the reviewcatdd the ILC would have to bear too much risk eetwreceipt
of cattle at Roebuck Plains and negotiating suakssntracts for sale, and that Kimberley Abor@ipastoralists
demonstrated lack of capacity to commit to thetstya The ILC Board had doubts about the carryeqggcity of
Roebuck Plains but approved a market trial. It dowdt agree on a process for the trial with the iénfey Aboriginal
Pastoralists Association. General Manager ILC taiCAIATSIS 16/06/2009.
35 See Recommendation 10, The Kimberley Sub-regionatview of Land Needs Study, report to the ILCtioy
Kimberley Land Council, Volume One, 2001:53. Thegaent author was the author of this study for th€ K

Eight Commissioners had been re-appointed on tmgdeasis in November 1987, presumably at thergxfitheir
terms. The Minister terminated these acting appmémts in May 1988 and appointed eight new actingni@issioners.
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Senate Select Committee report, this was ‘preswrile to their opposition’ to the proposal to
establish ATSIC which would absorb the functionstié ADC3’ McPherson could not be
dismissed because of the formal circumstances pfappointment, but she resigned in the
following year® Early in the term of the Liberal/National Coaliti Government, two other
long standing appointments to the ILC Board wera@endevin Driscoll in 1998; and David
Baffsky in 1999, both of whom are non-IndigenouaffBky contributes to the investment policy
of the Fund. Driscoll has interests in pastoraii@is in Queensland and contributes to pastoral
land policy. These three formed the core of therBamder the Coalition Government. Noel
Pearson had resigned shortly after the change wérgment, while David Ross and Peter Yu
were not reappointed. Geoff Clark replaced Lowfjfdonoghue as ATSIC chair and Steve
Gordon remained as ATSIC appointee, both untikthalition of ATSIC in 2005. The remainder
of the current Board, Sam Jeffries, Max Gorringd Bm Trust are more recent appointees, and
Evonne Goolagong Cawley replaced Norma Ingram ipte3sber 2007. Also in September
2007, two months before the General Election teabtaved the Howard Government from
office, the other Board members were reappointed flurther four years. Before the expiry of
their current terms, and after some fifteen ye&ugperation of the ILC, it would be advisable to
review the policies of the Corporation, their atigent with the original intentions of the Act,
and with current needs. It would be opportune,,aisgeview whether the Board has taken too
interventionist a role in ILC business and whethemore balanced structure, with a senior
management team making practical decisions undeadbioversight of the Board and in
consultation with Indigenous groups, would sene @orporation better.

Changes in ILC policy may reflect the professiovialws of the Board members, as well as the
previous Government's policy priorities, but to sordegree they also arise from important
failures in the original purchase-oriented regimbich will be discussed below. Without taking
a stand on the relative merits of any of thesetjpos, it is questionable whether the Board
serves the ILC well in taking such a close intetiesthe implementation of programs, and
whether any of the Boards have furthered the calgaim of the ILC, which was to restore land
to those who could not achieve it through land tdghnd native title regimes. Improved
performance might be achieved if the Board paidaiattention to the intention of Parliament
in passing the ILC (ATSIC amendment) Act, limitedeif to setting broad policy parameters,
and allowed for greater involvement of manageria @roject staff in decision-making in the
organisation, in consultation with affected comntiesi The perceived interference of the
ATSIC Board of Commissioners in the distributiongsénts was one of the factors in ATSIC's
downfall, and they, at least, were elected by tlmivers of the communities they served. If,
indeed, the aims of the Keating Government in bhtiing the ILC need to be re-assessed in the
light of experience, this should be undertaken byliment and not solely by changes in ILC
Board policy.

Australian Audit Office 1989, Special Audit Repdfhe Aboriginal Development Commission and the Diepeamt of
Aboriginal Affairs AGPS, Canberra:8. One of the newly appointechgg@iommissioners, Peter Yu, was later inaugural
Deputy Chair of the ILC.
3 Report of the Senate Select Committee on the Adinaion of Indigenous Affairdifter ATSIC — Life in the
Mainstream ?2005:19.
38 Horton, D.The Encyclopaedia of Aboriginal Austrglidolume I, Aboriginal Studies Press, 1994:681rtdp states
that nine Commissioners were dismissed.
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Changes in the National Indigenous Land Strategy

In 2002, the ILC completed an assessment of the efahe properties it had acquired. The ILC
inspected 146 of the 151 properties it had purachasee 1995. Of the properties inspected, 108
had been divested and 38 were still owned and neshbg the ILC*® The results were not
encouraging. The report found that most of the priigs had been acquired for social or cultural
reasons, but there was sometimes a discrepanceéetiie group’s aspirations for the land and
the capacity of the land to fulfil these, or theup’s own capacity to use the land. In many cases
the group lacked commitment and there was a lat&naf management skills and knowledie.

The inspection assessed the benefits of the lanchases. The report distinguished between
‘direct benefit’ which was commercial or as a résiflresidency or employment, and ‘indirect
benefit’ which was spiritual or cultural. When tharchases were planned it was estimated that
60,000 people would derive a benefit. In fact, suevey found that those receiving a direct
benefit numbered only 1014. Of these, 474 gainbdreefit simply by being residents, only 157
were employees and the remaining 383 were part-@D&P workers. 38% of the properties
inspected had no Indigenous occupants at all, nelarée-quarters had no employees and no
access to CDEP while 80% of the properties werebeatg used to their full potential. There
were, however, some indirect social and culturaleffies. 91 of the 146 properties showed some
evidence of cultural use and 52 had active sociams, though the report does not say how
this was demonstratéd.

The survey of the status of land purchased by Ht dverlapped with the conduct of the
Regional Indigenous Land Studies (RILS), which maguired by the ILC’s legislation. These
were running behind schedule, but nevertheless Iti@& went ahead with the National
Indigenous Land Strategy (NILS) 2001 to 2006, whilalso required by legislation. Though
the survey of properties was not completed untif 2002, and not delivered to the ILC Chair
until March 2003, its essential content must haeerbalready clear, since there was a
significant revision of the NILS in October 2002.

The new NILS provided for four types of land acdfios:

e the Cultural Acquisition Program;

« the Social Acquisition Program;

e the Environmental Acquisition Program;
e the Economic Acquisition Program.

In 2002, the ILC also introduced a remediation paogto address the shortcomings of some of
the properties that it believed could be salvaddds program was due to be wound up at the
end of June 2008.

39 The ILC aims to divest 30 properties in 2009 arfidréner 20 in 2010, Deputy Chair ILC to Chair AIATSS27/02/09.
40 Indigenous Land Corporatiommproving Outcomes From Indigenous Land PurchaAdslaide, 2003:5-6, 18.
“bid 5-6.
42 Indigenous Land Corporation, National Indigenoasd Strategy 2007 — 2012:9.
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Tighter application provisions were introduced fesich of these programs, with a greater
emphasis on long term economic viability. AccordindLC public documents, ‘Each program
aims to acquire land to support an activity or miee that is viable and sustainable over the
long term. This high assessment threshold helpsrerthat Indigenous people receive ongoing
benefits from land ownership and are not set ugatb’ *® With the 2007—2012 NILS this
commitment was strengthened, ‘The ILC maintaing #thieving sustainable benefits through
land ownership and management is a challenging camiplex task, involving an array of
technical, business and management skills, whidlrim must be underpinned by capacity and
commitment’ and will not support applications tliabelieves are not sustainable in the long
term* The 2007-2012 NILS affirmed the ILC’s strategigaisitions policy. These acquisitions
would focus on employment, education, and trainthg, ILC would remain an active partner,
and divestment would take place over a longer péfiolt does not refer to ILC’'s move into
student hostels, though the Chair's media releaséabling of the NILS in Parliament did
announce a joint program with Aboriginal Hostelsd Land the Department of Families,
Community Services and Indigenous Affairs.

While the ILC’s intention in retaining propertiesider its own control is clearly to provide
sound management, training and employment oppdiganithe policy also bolsters the ILC's
finances. This was particularly significant whenn@oonwealth appropriations ceased and the
ILC received a disappointing return from the Lanch&. The ILC’s financial situation requires
some explanation in order to fully understand itsent policies.

The Financial Situation of the ILC*

For the first ten years of its operation the ILCsvfanded on a formula based on the value of the
amount allocated to the Land Fund. After an inigayment of $200 million in the first year of
operation, in each subsequent year $121 million egropriated to the Land Fund from
consolidated revenué.The ILC could draw on approximately 34% of this its operations and
acquisitions. The appropriation to the Land Fund wacreased each year by an inflationary
index pegged to its initial 1994 value. Becausetho$ indexing, the annual appropriation
increased from $123.20 million at the end of 1996145.7 million by the end of 2004. By this
time the value of the Fund stood at $1.42 billibnline with increases in the appropriation to
the Fund the annual amount transferred to the Hateiased from $24.4 million in 1996 to $54.7
million at the end of 2004. From 2004 the ILC hagtb funded from the ‘realised real return’ of
the Land Fund. The realised real return is caledlatfter the Fund has retained an increment
equivalent to annual inflation. While this is read by the ILC’s legislation, the meaning of the
term ‘realised real return’ is subject to some dief® On 30" June 2005 the ILC received only

43 Indigenous Land Corporation Media Release, nd.
* bid:1.
5 Ibid:9.
4 am grateful to Tony Boxall, Business Managethef Research Program at AIATSIS, for assistande mterpreting
ILC financial reports.
4" The Land Fund is referred to as the Land Accautié ATSI Act 2005, apparently as a result offrancial
Management Legislation Amendment Act 1%®8.consistency it will continue to be referrecatothe Land Fund here,
there have been no substantive changes to thealriggislation
8 Senate Community Affairs Committee May"32006.

19



$4.0 million as the realised real return of the diua substantial reduction in annual income.
This reduction was largely due to a mistake madessessing the inflationary factor in previous
years. This mistake appears to pre-date adminatratf the Fund by FaHCSIA. Although the

Fund is not directly under ILC control, it is rerkable that ILC financial staff were not aware of
this looming risk in the fundamental source of dihganisation’s income.

The nature of the error is explained in an AusdralNational Audit Office (ANAQ) report. In
2005, the ILC reported to a Senate Estimates Caimenthat it had been subject to two recent
ANAO reports. One questioned whether some of thedLlBund’s investments strictly complied
with the law governing the fund, some investmengseachanged and there was no real loss to
either the Fund or the IL&.The other had more serious consequences. It fthaidhe amount
allocated by Government to the Land Fund, and fbexehe proportion of this that went to the
ILC, had been miscalculated for ten years becafiskeowrong measure of inflation had been
used. The Consumer Price Index (CPI) had been tgsedlculate inflation when in fact the
legislation required a more complex measure, tbsggnon-farm product deflator. Consequently
the increase in appropriation had been exaggemtedthe ILC, the Land Fund and ATSIC
(which had received some of the appropriation egbcond and third years of the fund) had to
pay money back to the Commonwealth, with inter@$te respective amounts were: $10.4
million from the fund, $6.2 million from the ILC,181,000 from ATSIC and $3.9 million in
interest - over $20 million in totaf. While this may have been a bit of a blow to th€ Jithe
effect of using the wrong inflationary index wasmnaevere when the ILC began to fund itself
from the ‘realised real return’ of the Land FundheTreal return’ is the amount earned on its
investments less compensation to the Fund fortiofialn the years prior to 2004 the amount
received by the ILC had been in the region of $56an. After the changeover in 2004 it fell to
$4 million. As Lindsay (ILC Chief Financial Officeput it at the Senate Estimates hearing:

It was a bit of a surprise. We did expect, from oalculations from the balance of
the land fund, that we would get approximately $4blion to $50 million per
annum. That was based on a set of assumptions asimgnt interest rates and
current CPI and performance for the fund over hystb

The Government and the ILC have been discussinigioavof the formula for inflation. The
ILC engaged the financial consultants Ernst andngoto advise on the correct interpretation of
the ‘realised real return’ of the fund. The ILC pné&gted a revised calculation of the formula
which resulted in an annual appropriation for 2807%f $71.8m and a retrospective
compensation for the two previous years of $24/6ani However, in 2004 it was a completely
unexpected shortfall and the ILC dealt with it Eggfrom drawing down its own investments
and profits from its operations.

As discussed, the ILC funds itself under a fornagéablished by legislation. This is not related
to actual costs or projected expenses. Over thes yea ILC has underspent its allocation. It has
invested these savings on behalf of the Corporadiwh these investments are not subject to
Department of Finance rules that generally ensme investments are conservative. The Land

* Senate Legal and Constitutional Committee Féb20R)5.
*0 Senate Legal and Constitutional Committee Felgriigf 2005.
®1 Senate Community Affairs Committee May"3006
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Fund is subject to these rules. By the end of RO@7, ILC held close to $307 million in
investments, not including its livestock and lantkiests? This figure includes some operating
money, including the draw down from the Fund theauryof just over $96 million. Nevertheless,
‘non current’ managed investments were worth o&26$million>® In addition, the ILC earned
about $2.5 million in income from properti¥dt estimated that the increase in market value of
its livestock was about $5.5 milligA.Clearly, by retaining control of properties aceudirfor
grant, and failing to spend its allocation whichnistead invested on its own behalf, the ILC
became a wealthy organisation quite apart from vthkeie of the Land Fund. This wealth
originates from public money allocated for Indigaadoenefit, so clearly it has a duty of both
probity and efficiency in its administration. It$aot clearly explained to its Indigenous clients
why it found it necessary to accumulate this sufiih investment account, the risks and
benefits associated with the way it has done #rid,its eventual plans for these savings.

The ILC works in a complex financial environmentesa FaHCSIA is responsible for managing
the statutory Indigenous Land Fund and the Departneé Finance applies rules for its
investment, but the accumulated funds within th& Hre the responsibility of its own Audit and
Risk Management Committee (ARMC) and the Investn&iiicommittee. The non-Indigenous
Board member David Baffsky chairs the ARMC andrtdependent member, lan Ferrier, chairs
the Investment Subcommitté®.The other member of the ARMC is Sam Jeffries. This
committee reviews the internal governance of the.IThe ILC employs KPMG to conduct its
internal audit program, but this does not involesfinancial dealings and strategié$n the past
the ILC’s foresight and planning has failed it. discussed above, its Chief Financial Officer
was taken by surprise by the reduction of incorenfthe Land Fund from the expected annual
$45-50 million to only $4 million in 2000 and itsviestments were found to be non-compliant
by the ANAO. Questions were raised at Senate Estgnhearings about the employment of
Westpac as both advisor to the Fund on investmeategy and the recipient of the funds
investments, which provided only about 6% annualrre® In contrast, the ILC's own
investments returned on average 11.7% over the §ears to June 2067 While some of these
problems have been fixed, the fix itself is nongparent. The amount drawn down from the
Fund increased from the low of $4 million in 2004656%$23.8 million in 2005-6 then to $96.4
million in 2006-7. This last figure includes compation for underpayment in the proceeding
two years of $24.5 milliof° Even so, this brings the actual 2007 allocatioméarly $72
million, the highest ever. Some explanation abawt b formula which in 2004 yielded $4m has
been adjusted to yield $72 million three yearsrlat®uld be forthcoming. Bearing in mind that
the ILC has been consistently investing its undemdpon its own behalf, that it holds profitable
operations rather than immediately divesting themplacing the profits in trust for the

%2 The 2007 Annual Report was the latest availabtenduhe period of research for this DiscussiondPap
53 Indigenous Land Corporation Annual Report 2007:142
5 Indigenous Land Corporation Annual Report 2007:136
% Indigenous Land Corporation Annual Report 2007:137
%6 Indigenous Land Corporation Annual Report 200777,23.
57 Indigenous Land Corporation Annual Report 2007:24
%8 Senate Community Affairs Committee May"23007.
%9 Indigenous Land Corporation Annual Report 200633:1
€0 Indigenous Land Corporation Annual Report 2007:15
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traditional owners, and that it has the power untkerAct to transfer money to Indigenous
Business Australia, these financial activities dtidie subject to greater public scrutiny.

There is a looming problem for the ILC that may lakp some of these fluctuations. Its
legislation requires the Land Fund managers toutatie the return from the Fund available in
any given year on the return on the Fund over tegipus two year&" Put more simply, Fund
earnings for the previous two years are pooledthadannual return calculated on this amount.
Since it is now drawing directly from the Fund,itakthe entire realised real return in one year
reduces the calculation for the next two-year mkrand therefore the permitted funding for the
next year. In 2006-7, when the ILC received $96iflian, the Fund’s earnings were $97.7
million, causing a projected negative return foO2@®, after adjustment for inflatidA. This
accounts for a projected ‘see-saw’ in ILC revemeenfthe Fund from 2007-8 to 2010-11. From
nil in 2007-8 FaHCSIA expected the ILC to recei@s B million from the Fund in 2008-9, $1.8
million in 2009-10, and $28.6 million in 2010-11hi§ was to be topped up with earnings from
interest of about $1 million in each of these yemnd an item simply listed as ‘other gains’ in
the budget statement which diminished each yean $&9.8 million in 2007-8 to a projected $
$15.6 million in 2010-1%3 Putting together these unspecified ‘gains’ with thcome from the
Fund, after its 2006-7 windfall the ILC expectedrézeive about $45.5 million each alternate
year and about half this amount in the other j&ahis is quite a step down from its previous
funding of about $55 million per year. It is alsolang way off its estimates just one year
previously, when FaHCSIA reported the ILC would reeeiving amounts ranging from $40.5
million to $46.4 million in each year of the nextuf-year period. This estimate, made for the
budget of 2006-7, made no projection of ‘gainshirother source¥. The extreme volatility in
global investment markets which began in Septen#98 will inevitably produce great
challenges for the ILC business model. While thend.d&und may be expected to suffer
somewhat through the reduction in levels of eariméerest across-the-board in Australia, the
ILC’s own investments, which have not been as cwasee, may have suffered more. Clearly,
all is not well with ILC finances and financial pections and some explanation is required.

Conclusion

Over the years, particularly since 2001, the ILG maoved significantly from its original

charter, which was to acquire land and grant lamd thie social and economic benefit of
Indigenous people who cannot claim their traditidaads under native title. It is controlled by a
small appointed Board, often with continuity of te@ and on which there are influential non-
Indigenous businessmen. The deliberations of thardare not transparent, and the internal
operations and financial strategies of the ILClfitage not easily understood from its Annual
Reports. It is subject to a peculiar funding regiimet allows for the intrusion of public servants

®1 senate Community Affairs Committee May"23007.
®2 i,
83 FaHCSIA Portfolio Budget Statements 2007-8, Budeletted paper No. 1.8:260. Figures for the 2008+Ghcial
year and projections to 2012 are now availablecbutd not be incorporated into this paper in tifieey do not alter
the ‘see-saw’ effect, which is even more pronounaed do show that the ILC will run down its invesnt holdings
from $210.8 million in 2007-8 to a projected $8nBlion in 2012.
®* Ibid.
85 FaHCSIA Portfolio Budget Statements 2006-7, Budeletted paper No. 1.8:264.
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in a way that is also resistant to scrutiny andliputebate. The ILC nevertheless benefits from
the Indigenous Land Fund, established with publimay, that stood at slightly more than $1.5
billion in 2007%° It has considerable internal resources accumulated allocations from the
Fund that it appears to use or invest at the Beadicretion. The Act's requirement of
negotiated Regional Indigenous Land Strategies aamdational Indigenous Land Strategy of
finite duration does not work to incorporate Indiges people’s, or indeed the wider public’s,
perception of priorities. Instead, the Board appdar make its own decisions on Indigenous
needs, possibly in consultation with public sergaartd ministerial advisers, without wide public
scrutiny. This is not a robust way of ensuring theximum benefit for Indigenous people from
the considerable resources that the Governmeninkiasted. The ILC was established, not by
the Government of the day alone, but by considerailolvement of the entire Parliament
involving wide-spread consultation with Indigenqeople. It would be timely for Parliament to
reconsider the aims of the ILC nearly 15 years dffte passage of its enabling legislation, and to
reconsider both its internal governance and iteres relations with Indigenous clients,
Indigenous public sector agencies, and the prisettor.

% FaHCSIA Annual Report 2006-07:488.
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