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Northern Territory. Supreme Court.

Between Milirrpum, plaintiff and Nabalco Pty Limited, first-named
defendant and the Commonwealth of Australia, second-named
defendant (claim): transcript of proceedings... before his Honour
Mr Justice Blackburn at Darwin, 25 May-10 June 1970 £and3 Canberra,
7 Sep.-25 Nov. 1970. Darwin, Canberra, 1970. 2976 1. and C273 1.
errata. Typescript (photocopy). (S.C. 3^1/1968).

Counsel:

(1) Mr A.E. Woodward, Q.C., with him Mr J.F. Fogarty and
Mr J.D. Little (instructed by Cridland & Bauer, Darwin,
agents for Purcell & Purcell, Werribee, Vie.) appeared for
the plaintiff.

(2) Mr L.J. Priestly (instructed by Ward, Keller & Rorrison,
Darwin, agents for Dudley Westgarth & Co., Sydney) appeared
for the first-named defendant.

(3) Mr R.J. Ellicott, Q.C. (Solicitor-General for the
Commonwealth of Australia), with him Mr ¥.0. Harris, Q.C.
and Mr M.H. McLelland (instructed by the Commonwealth Crown
Solicitor) appeared for the second-named defendant.
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(1)

(2)

(3)

25 May 1970
Appearances

Address
Witness

Discussion

26 May 1970
Discussion
Witness

Discussion
Interpreter
Witness

Exhibit A
Exhibit B
Witness

27 May 1970
Witness

Exhibit 1
Witness

(h) 28 May 1970
Discussion
Witness

Mr A.E. Woodward . 1-2
Mr J.F. Fogarty
Mr J.D, Little
Mr L.J. Priestly
Mr R.J. Ellicott
Mr W.O. Harris
Mr M.H. McLelland
Mr Woodward 3-23
William Edward Hanley Stanner -
sworn 2b
XJT Woodward 2̂ -81
His Honour and Counsel 81-109

His Honour and Counsel 110-llU
Prof. Stanner - cont.
XN Woodward llU-137
His Honour and Counsel 138-1̂ 7
Miss Jean Ross - sworn
Roy Dadayngu Marika - sworn
XN Woodward 1̂ 7-192
Gove map, scale 1:2500 17V5
Map prepared by Nabalco 17̂ /5
D. Marika - cont.
XXN Ellicott 192-211

D. Marika - cont.
XXN Ellicott 212-287
RE-XU Woodward 288-300
Aerial survey map 257
Milirrpum Marika - sworn 300
XH Woodward 300-308

His Honour and Counsel 309-318
M. Marika - cont.
XF Woodward 318-3̂ 9
XXN Ellicott 3U9-381
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Exhibit 2

Exhibit C

(5) 29 May 1970
Discussion
Witness

Discussion
Witness

(6) 1 June 1970
Discussion
Witness

Exhibit Dl
Exhibit D2
Exhibit D3
Exhibit DU
Witness

(7) 2 June 1970
Witness
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(8) 3 June 1970
Discussion
Witness

Witness

(9) U June 1970
Witness

Witness

Discussion

Witness

(10) 5 June 1970
Discussion
Witness

Witness

Enlarged aerial photographs
forming a map 33k
Photograph 3^8

His Honour and Counsel 382-383
M. Marika - cont.
XXN Ellicott 38U-425
XXN Priestly *t25-U28
RE-XN Woodward U28-U31*
His Honour and Counsel US^-UUO
Munggurrawuy - sworn 1*1*1
XN Woodward 10*1-1*52

His Honour and Counsel 1*53-̂
Munggurrawuy - cont.
XN Woodward . l*5l*-l*73
Photograph of tank 1*J3
Photograph 1*73
Photograph 1*73
Photograph 1*73
Munggurrawuy - cont.
XXN Ellicott hlh-512

Munggurrawuy - cont.
XXN Ellicott 513-521
XXN Priestly 522-530
RE-XN Woodward 530-535
Francis Xavier Purcell - sworn 535
XH Woodward 535-5̂ 2
XXH Ellicott 5^3-5^5
Larrtjannga - sworn 5̂ 5
XN Little 5̂ 6-560
XXN Harris 560-569

His Honour and Counsel 570-571
Larrtjannga - cont.
XXH Harris 571-588
RE-XU Little 588-59!
Birrikitji - sworn 592
X35 Woodward 592-598
XXN Harris 599-613

Birrikitji - cont.
XXN Harris 6lU-627
XXN Priestly 627-630
RE-XN Woodward 630-639A
Further XXN Harris 639A-6U1
RE-XN Woodward 6*H-6fc2
Daymbalipu - sworn 6k3
XN Little 6^3-655
His Honour, Counsel and
Interpreter 655-657
Daymbalipu - cont
XN Little 657-658

His Honour and Counsel 659-660
Daymbalipu - cont.
XN Little 660-662
Monyu - sworn
XN Woodward 662-66U
XXN Harris 66*1-678
XXN Priestly 678-679
RE-XU Woodward 680-682
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Witness

Witness

(11) 8 June 1970
Discussion
Witness

Discussion

Witness

Discussion

Witness

Witness

Discussion

(12) 9 June 1970
Discussion
Witness

Discussion
Witness

Witness

Exhibit A

(13) 10 June 1970
Discussion
Witness

Discussion

Errata

(lit) 7 Sep. 1970
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Witness

Errata

(15) 8 Sep. 1970
Discussion
Witness

Witness

Errata

Daymbalipu - cont.
XXN Harris
XXN Preistly
Narritjin
XN Woodward

His Honour and Counsel
Efarritjin - cont.
XN Woodward
His Honour, Counsel and
Interpreter
Narritjin - cont.
XN Woodward
His Honour, Counsel and
Interpreter
Narritjin - cont.
XN Woodward
XXN Harris
XXN Priestly
RE-XN Woodward
Matjidi - sworn
XN Woodward
His Honour and Counsel

His Honour and Counsel
Matjidi - cont.
XN Woodward
His Honour and Counsel
Matjidi - cont.
XN Woodward
XXN Harris
XXN Priestly
Wandjuk - sworn
XN Woodward
XXN Harris
Arnhem Bay sheet

His Honour and Counsel
Wandjuk - cont.
XXH Harris
XXN Priestly
RE-XN Woodward
His Honour, Counsel and
Interpreter

Prof. Stanner
XXN Ellicott

cont.

His Honour and Counsel
Prof. Stanner -; cont.
XXN Ellicott
XXN Priestly
Ronald Murray Berndt - sworn
XN Woodward

683-700
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702-707

708-709

709-716A

716A-722

723-725

725-728

728-7^0
7^0-759
759-760
760
761
761-771
771-77^

775-780

780-78U

785
785-799
799-802
802
802-862
862-865
859

866-868 ?

868-897
897-898
898-900

900-911
8 1.

912-913

913-985

989-102U
102U-1035
1035
1035-1062
k 1.
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(16) 9 Sep. 1970
Discussion
Witness

Errata

(17) 10 Sep. 1970
Discussion
Witness

Discussion
Witness

Exhibit 3

Discussion
Witness

(18) 11 Sep. 1970
Discussion .
Witness

Discussion
Witness

(19) lU Sep. 1970
Witness

Exhibit h
Exhibit 5
Exhibit 6

His Honour and Counsel
Prof. Berndt - cont.
XN Woodward

Harris

(20)

\

(21)

(22)

Discussion

15 Sep. 1970
Discussion
Exhibit 7
Exhibit 8
Exhibit 9
Exhibit 10

Exhibit 11
Exhibit 12
Exhibit 13
Address
Errata

16 Sep. 1970
Errata
Address

17 Sep. 1970
Address

(23) 18 Sep. 1970
Addresses

(2M 21 Sep. 1970
Address

His Honour and Counsel
Prof. Berndt - cont.
XXN Harris
XXN Priestly
RE-XJT Woodward.
Further XXN Harris
His Honour and Counsel
Wilbur Selwyn Chaseling - sworn
XN Ellicott
Map of northeast Arnhem Land,
scale 1:250,000
His Honour and Counsel
Mr Chaseling - cont.
XN Ellicott

His Honour and Counsel
Mr Chaseling - cont.
XN Ellicott
His Honour and Counsel
Mr Chaseling - cont.
XN Ellicott

Mr Chaseling - cont.
XN Ellicott
XXN Priestly
XXB Woodward
RE-XK Ellicott
Admissions by plaintiffs
Bundles of leases
17 volumes of copies of
historical documents
His Honour and Counsel

His Honour and Counsel
Map from book "by Dr Warner
Map from article by Mr Webb
Bundle of forms of land grants
Order in N.S.W. Government
Gazette in 1866 relating to
disposal of land
order in
order in
order in
Solic it or-General

Solicitor-General - cont,

Solicitor-General - cont,

Solicitor-General - cont,
Mr Harris

Mr Harris - cont.

1063-1066

1067-10 71*

1* 1.

11̂ 8-1151

1151-1166
1166-1186
1186-1192
1192-1191*
1195-1198
1198
1198-1207

1207
1207-^1208

1208-1213

121H-1218

1219-1235
1235-121*3

121*3-1277

1278-1279
1280-1290
1290-1333
1333-133U

1335

1339

13U6-62
1363
1363
1361*

1365
1365
1365
1365
1369-1390
1 1.

1391
1392-1U26

1U27-1U72

1U73-150U
150U-1519

1520-1561
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(25) 22 Sep. 1970
Address

(26) 23 Sep. 1970
Address

(27) 2k Sep. 1970
Address

(28) 25 Sep. 1970
Address

(29) 29 Sep. 1970
Address

(30) 30 Sep. 1970
Address

(31) 1 Oct. 1970
Address
Exhibit lU

(32) 27 Oct. 1970
Address
Errata

(33) 28 Oct. 1970
Address

(3*0 29 Oct. 1970
Address

(35) 30 Oct. 1970
Address

(36'} 2 HOT. 1970
Address

(37) 3 Nov. 1970
Address
Exhibit 16

Exhibit 17
Exhibit 18

Exhibit 19

(38) h Nov. 1970
Address
Exhibit 20
Exhibit 21

(39) 5 Nov. 1970
Address

6 WOT. 1970
Address

9 WOT. 1970
Address

(U2) 10 NOT. 1970
Address
Exhibit 22

Exhibit 23

Exhibit 2k

Exhibit 25A

Mr Harris - cont.

Mr Harris - cont.

Mr Harris - cont.

Mr Harris - cont.

Solicitor-General - cont.

Solicitor-General - cont.

Solicitor-General - cont.
Bundle of proclamations

Solicitor-General - cont.

Solicitor-General - cont.

Solicitor-General - cont.

Solicitor-General - cont.

Solicitor-General - cont.

Solicitor-General - cont.
Plan of boundaries of
19 countries
New Zealand papers
Orders-in-Council re N.S.W.
Land Regulations
Papers re Jack Congo Murrell

Solicitor-General - cont.
Passage from Cook's Journal
Passage from Flinder's Toyage
to Terra Australis

Solicitor-General - cont.

Solicitor-General - cont.

Solicitor-General - cont.

Solicitor-General -, cont.
South Australian GoTernment
Gazette dated 25th Oct. 1856
South Australian "Register"
of 28th Jan. 18U3
Appointment of Professor
Baldwin-Spencer dated 20th
Dec. 1911, with attached papers
Large map showing whole
Territory .

1562-1607

1608-1653

165 -̂1702

1703-1735

1736-1762

1763-1798

1799-1838

1839-1889
k 1.

1890-19^1

19^2-200^

2005-2055

2056-2098

2099-2151

2129
2129

2129
2129

2152-2200
2188

2189

2201-2255

2256-2291

2292-2318

2319-:

23̂ 3

23̂ 3

23U3
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\

Exhibit 25B

Address

(U3) 11 Nov. 1970
Address

(UH) 12 HOT. 19TO
Address

(J*5) 13 NOT. 1970
Address

(1*6) 16 WOT. 1970
Addresses

(1*7) 17 Nov. 1970
Address

(U8) 18 Nov. 1970
Discussion
Exhibit 30

Exhibit 31

Exhibit 32

Exhibit 33

Exhibit 31*

Exhibit 35

Exhibit 36

Exhibit 37

Exhibit 38

Exhibit 39

Exhibit 1*0

Exhibit 1*1

Exhibit 1*2

Exhibit U3

Exhibit 1*1*

Exhibit 1*5

Exhibit 1*6

Exhibit 1*7

Enlargement of portion of
exhibit 25A showing the
reserves and areas
Mr Priestly

Mr Priestly - cont

Mr Priestly - cont

Mr Priestly - cont

Mr Priestly - cont
Mr Woodward

Mr Woodward - cont.

His Honour and Mr Priestly
Page 2376, excerpts from
Chalmer's opinions
Page 2381, memo of James
Stephen, typescript of
March 1828
Page 2381*, excerpts from
Labaree's Royal Government
in America
Page 2387, memo of Chief
Justice Forbes, July l83U,
transcript
Page 21*03, four documents
associated with Australian
Agricultural Company., comprising
excerpt from book by Gregson and
three despatches from Bathurst
to Brisbane dated 13th July l82k,
17th April 1825 and l8th May 1825
Page 21*06, excerpts from Clark's.
Colonial Law
Page 21*06, despatch from Bathurst
to Arthur dated 2nd June 1825 re
Van Diemen's Land
Pages 21*3^, 21*52, 21*93, excerpts
from Labaree's Royal Instructions
Page 2^56, excerpts from Chalmers
Political Annals
Page 2U6U, excerpts from U.S.
Statutes at Large, >eing the
index to the Indian treaties
Page 21*66, part of Treaty of
Paris of 1763 from Chalmers1

Collection of Treaties
Page 2U675 excerpts from Michigan
Pioneer and Historical Society,
Tol. 36
Page 2̂ 72, article by Professor
Scott s Taking Possession of
Australia
Page 2^7U, Lord Normanby's
despatch taken from Bell and
Morell
Page 2l*91, pages from report on
the Disposal of Waste Lands
Page 2l*9l*, excerpts from Stokes1
View of the Constitution of the
Colonies
Page 21*95, Cook's Instructions
and Passages from Cook's Journal
Page 21*96, Flinders' map

23^-2363

236U-2l*00

21*01-21*1*2

21*1*3-21*79

21*80-251*1-
251̂ -2553

255̂ -2631

2632-2635

2633

2633

2633

2633

2633

-2633

2633

2633

2633

2633

2633

2633

2633

263̂ /5

263̂ /5

263̂ /5
263U/5
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(50)

(51)

(52)

(53)

Exhibit H8

Exhibit h9

Address
19 Nov. 1970
Address
20 Nov. 1970
Address
23 Nov. 1970
Address
2k Nov. 1970
Discussion
Address
25 Nov. 1970
Discussion
Addresses

Exhibit 50
Exhibit 51A

Exhibit 51B

Exhibit 52
Exhibit 53

Exhibit 5U

Discussion
(5*0 Transcript index, 12 1.

;e 2^96, Maps, being excerpts
from Pioneer America by Aldon 263^/5
Page 2*198, Chapter from Wright
and Fowler's Collection of
Documents. £63^/5
Mr Woodward - cont. 2636-2683

Mr Woodward - cont, 268U-27^6

Mr Woodward - cont. 27^7-2800

Mr Woodward - cont. 2801-2870

His Honour and Counsel 2871-2880
Mr Harris 2880-2930

His Honour and Counsel 2931-2932
Mr Harris - cont. 2932-2957
Mr Priestly - cont. 2957-2975
Passage re Pownall 2958
Map of British possessions in
North America, 1765 2958
Map of British possessions in
North America, 1775 2958
House of Commons papers 2959
Extract from Hansard dated 2962
19th June 18^5
Extract from minutes of evidence
of House of Commons Committee of
1857 296U
His Honour and Counsel 2975-2976

x Blackburn, Richard Arthur
x Woodward, Albert Edward
x Fogarty, J F
x Little, J D
x Priestly, L J
x Ellicott, Robert James
x Harris, W. 0
x McLelland, M E
x Stanner, William Edward Hanley
x Ross, Jean
x Marika, Roy Dadayngu
x Marika, Milirrpum
x Munggurrawuy
x Pureell, Francis Xavier
x Larrtjannga
x Birrikitji
x Mununggurr, Daymbalipu
x Monyu
x Maymuru, Narritjin
x Matjidi
x Marika, Wandjuk
x Berndt, Ronald Murray
x Chaseling, Wilbur Selwyn
x Milirrpum and others plaintiffs
x Nabalco Pty Limited defendant
x Commonwealth of Australia defendant

Ref. Grove.;land rights case see


