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Things that must be proved are the things set out in s 223(1) of the Native
Title Act.

Native Title Act questions about laws and customs [s223(a)(a), (b)]
include whether they are “traditional” and what is their content.
Whether laws and customs are traditional depends upon whether:

o
0o

they have been passed down from generation to generation

the “origins of their content” are to be found in normative rules that
existed before the assertion of sovereignty;

whére a law or custom has undergone “change or adaptation” or

there has been or “alteration” to or “development” of it - it is of a

3 kind “contemplated by” the law or custom

: whether, i particular in relation to laws and customs under which' |t

is said-that-rights and interestsare possessed — whether their "

acknowledgement and. observance has continued'since soverelgnty
without substantial interruption. -, e
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*. . Native Tltle Act'questions about society” mclude whether
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itisa system that has had ‘continuous exlstence and V|taI|ty snnce s

_soverelgnty" i R N .

.!' \ | \| H

6 “it hasnot “ceased to exnst” ' i Youd |

it has continued to acknowledge the laws anL customs without
“substantial interruption;

- the “society” is the same as the rights holding group .




Native Title Act questions about “rights and interests” [s223(1)(a)]
include whether they:

o “find their origin in”, “spring” out of, are “the creatures of”, are
given rise to by16F, are rooted in or find their foundations in;

o are “regulated and defined by”,
laws and customs that are “traditional®.
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" Native Title Act questlons about “connectlon” [sZZB(a)(b)] include
whether: -

0. «'the'col nectlon wnth the claim area is by the tradltlonal laws and

custorn under whﬂch the rlghts and |nterests are possessed
t °\ Native T:tléé\tt quesiibns a_, éut “r ecognmo 1 [5223(1)(c)] |nclude
= \ whether the atlvetmtlerig It N
d not abhoruent ;o pr inconSrstentWith_ the prmcuples of the.
| Cmmon;law Y = i S
i whei‘e natlve ti);le is cla n fed
recogmtnon may mclude questlons about the dates and terms of
severelgntv and t‘he presence of mternational Iawsee, o TN
4 not extmgulshed _Proof of extlngulshment is generally a»matter :
Vo 7 for requndents' e e




Questions-abi

embedded in the :
flow into questions about society, laws and"
customs; rights and interests and
connection. All must be shown notto have
been substantially interrupted. . ™=
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Problems of proof are many, and some practical matters
include:

o “authorisation” is difficult where there is a factious group
or where it is necessary to plead alternative bases for.the', _ A
claim (for example, alter atve ‘Qlet‘Ies) Itis dufflcult
. enoug " §e arguably |t mus o aﬂorlsed in a form
..that correetly antIC|pates the outcome of the proceedlng
;; i Some reform g;atteagtaﬁ@?&g@‘anc approach by the

W A
_‘; bartles and the Court Is requnred , N

Problems

Iralson between experts and Ia'Wye“rs to produce expert:‘t‘ A
reports PR o, VRS "

Q. the prepara~ti0n of ertten W|tness Statements

» e‘areﬁmttatlons

IangUage 'and communicatio i$suies

'\\“ \ \§\\ \\ "
whether the outer social and geograiohlc lirnits bf a

society must be proved where they exte?tﬁ*‘beyond the
)y \ . s “ ‘M \ \,\\..\ vb

clalmt‘area B T

When is a*olnll er%ntrated bopulatlon more than one socuety ‘

when are Iawe and customs the “same” so that |t be said.
there'is' one souety \
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Possibilities for reform are many and range
from the more radical, such as:

I / \ // changing the onus of proof,
. / corporating presumptions (e.g. as to
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* Thinking about reform might also include consideration
(o)

o organising the Court so that some judges have some
specialisation in native title trials and the
management of native title cases

removing “connection” as a separate requirement

I”

shifting the emphasis of the word “traditional” from
involving continuity from the ‘at sovereignty’ past;
perhaps by shifting an evidentiary bury of proof onto
respondents in relation to those matters so that the
primary evidentiary task of the Applicant is in relation
to the present situation

reducing uncertainties surrounding the role, content
and limits of the “society” requirement




Thinking about reform could be directed to shifting or reducing the
costs burden generally, and in relation to sharing of the burden by the
Applicant, the Respondents and the Court. For example:

0]

where government parties are represented and active, a ‘show
cause’ requirement could be imposed on other publicly funded
respondents Every additional active respondent imposes
significa aticosts burdens on the main parties and the Court.

the reqﬁlrement for written witness statements of claimants
mvolvés extraordinary expense, and where it is undertaken, the
e;fﬂaenues sought from them could be enhanced

remote area hearings for the evidence of indigenous witnesses
could be regarded as the norm rather than an exception
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