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The Registrar of Aboriginal and Torres Strait Islander Corporationsis an
independent statutory office holder appointed by the Minister for Indigenous Affairs
under the Corporations (Aboriginal and Torres Srait Islander) Act 2006 (the CATS
Act). The Office of the Registrar of Aboriginal and Torres Strait Islander
Corporations (ORATSIC) has been set up to help the Registrar administer the
CATS Act and to support and regulate corporations for Indigenous people
throughout Australia. ORATS C also provides an avenue for new incorporations,
delivering a tailored service that responds to the special needs of Indigenous groups
and corporations, and striving for national and international best practice in

cor por ate gover nance.

Under theNative Title Act 1993, Prescribed Bodies Corporate (PBCs) are requared t
incorporate with ORATSIC. ORATSIC regulates corpioras pursuant to the
Corporations (Aboriginal and Torres Strait Islander) Act 2006 (the CATSI Act) and
PBCs therefore have a close relationship with ORIET®n 1 July 2007 the CATSI
Act repealed and replaced tAboriginal Councils and Associations Act 1976 (ACA
Act).

The CATSI Act is a special measure and is enaatelénithe race power of the
Australian Constitution. This power allows Parliarh ‘make laws for the peace,
order, and good government of the Commonwealth reispect to ..the people of
any race for whom it is deemed necessary to mageagaws®. Therefore the
CATSI Act has a human right built into it by reqog it to be implemented and
administered for the overall benefit of Indigen@ae®ple. The CATSI Act builds
upon theCorporations Act 2001, which in turn responded to international trers i
corporations law.

ORATSIC is not a government department, it is all@gr. ORATSIC has similar
powers to the Australian Securities and Investm€oimmission (ASIC), and
operates cooperatively within a framework of retpigin Australia. Every
corporation in Australia is regulated; however Agoral and Torres Strait Islander
corporations are set up and regulated in a slightfgrent way because the CATSI
Act creates space to incorporate customary vatutsei business of the corporation.

ORATSIC exists to implement the law, but not blyndlhe Registrar of Aboriginal
and Torres Strait Islander Corporations has t&estiibalance between monitoring
transactions and compliance, and encouraging g@gement practices. The
CATSI Act tries to maintain this balance by emphiagj an upstream model, based
on training, streamed reporting and design of c@fans.

One of the findings of the report of the Royal Coission into the HIH Collapse
found that the Australian Prudential Regulatoryhfuity (APRA) — the relevant

! See section 51(xxvi) of the Commonwealth of Alitr@onstitution Act, available online at
http://www.comlaw.gov.au




regulating body — did not contribute to the colpdowever there was scrutiny of
the way that APRA had exercised their regulatonyers. In particular, the
Commission commented that the community was edtileexpect regulators to
continually analyse and actively monitor the praesiof the groups that they regulate.
This was as well as anticipating market trendseratihian simply assessing
corporations following a collap&eThis is a systems based approach consistent with
modern regulatory practice, compared with a mepesusory role.

The latest Productivity Commission Report@vercoming Indigenous
Disadvantage: Key Indicators 2007° identified a number of factors that contributed to
good Aboriginal and Torres Strait Islander corpemgvernance whilst recognising
that no one factor, in isolation, would tend torpaote good governance. The report
highlighted that a system of practices consistihg combination of several factors
would be more beneficial. These factors included:

* Governing institutions

e Leadership

» Self-determination

e Capacity building

* Cultural match

* Resources

The CATSI Act will strengthen the capacity for OR3IT to preserve these good
governance indicators and provide the Registrdr thié power to maintain and
develop proactive regulatory practiteShe CATSI Act emerged from wide
consultation with Indigenous corporations, commesiaind governments involved in
Indigenous Affairs. The main theme of the Act ie lIromotion of transparency in
Aboriginal and Torres Strait Islander corporatiofisis is achieved through a number
of mechanisms, including:

» Director’s and Officer’s duties — directors andicéfs of Aboriginal and
Torres Strait Islander corporations now have tmeesduties as any other
Australian corporations

» Strengthened member’s rights — there are increaseaues for members
seeking information about their corporation’s afai

* Related party transactions — how to manage andgeder transparent and
accountable practices in relation to nepotism

» Streamed reporting — corporations will report adowy to their size (small,
medium or large), based on their income, assetsmamiber of employees.
Small corporations only need to provide a minimweneyal report, whilst
still retaining access to support services offdneRATSIC, large

2 See particularly responses to the Royal CommisRigport by the Copyright Law Review
Committee, available online at
http://www.clrc.gov.au/agd/WWW/rwpattach.nsf/vievatschmentpersonal/(4D01E434619C87569C
B49DC74104B39B)~HIH+Royal+Commission+Speech.pd##fifliH+Royal+Commission+Speech.p
df (18 June 2007); The Treasurer’'s (Peter Costelkgdiarelease, available online at
http://www.treasurer.gov.au/tsr/content/pressrele@003/020.as(18 June 2007); and APRA’s media
release, available online lattp://www.apra.gov.au/media-releases/03_39.&June 2007). See also
the Royal Commission’s websitettp://hihroyalcom.gov.au/18 June 2007).

% See chapter 1Economic Participation and Development, available online at
http://www.pc.gov.au/gsp/reports/indigenous/keviadibrs2007/index.htn{lL8 June 2007)

* See the Registrar’s functions and powers undeiose858-1 of the CATSI Act, which supports a
broader role than was legislated under the ACA Both available online at
http://www.comlaw.gov.au




corporations need to report similarly to ASIC cagimns which most in this
category are doing already

The CATSI Act also provides flexibility for corpdrans that operate in a cross-
cultural setting and makes no assumptions abauaby (unlike the&orporations Act
2001). It increases exemption powers for the Regis&aabling the Registrar to act
on all the surrounding circumstances in order ttuce burdens on corporations
unable to comply with the legislation at a givendi

The various inquiries into alleged corruption withine International Olympic
Committee (IOC) ran into difficulties when assegawvhat constitutes a conflict of
interest and possible nepotism. This primarily arfsem the fact that the culture of
gift-giving within the 10C could not be consistgnéissessed across the wdrld
indicating that culture did have an impact on pecsipes of corruption. Within
ORATSIC, the fear of nepotism usually generatespiaimts where there is no
conflict actually existing.

These mechanisms targeting transparency are thenmdb specific to the Indigenous
sector, but follow Australian and internationakials in corporate governance that
have been emerging generally. The latest OECD Ptescof Corporate Governance
(2004¥ reflect the trend towards disclosure, transparemgmbers’ rights, directors’
duties and effective corporate governance.

More governments are relying on the community geictaeliver services, for
example charitable organisations and not-for-pafjanisations. There are common
themes between the not-for-profit sector and Inubges corporations, such as funding
arrangements often being primarily through govermm&owever not-for-profit
organisations are able to choose their preferrgdlagr and therefore may be less
accountable than corporations registered unde€C&ESI| Act. Research shows that
the not-for-profit sector makes up almost 10% ef Australian economy but remains
virtually unaccountable and lacks transparéncy

ORATSIC recommends that groups wanting to incorgocansider which agency is
the most appropriate to incorporate with. ORATSID ather regulators are generally
similar in that they aim to achieve transparencthanbusiness of their corporations.
The CATSI Act particularly provides flexibility foAboriginal and Torres Strait
Islander corporations in the form of their Rule ROORATSIC says that
corporations should be clear about why they eaisd, that this should be reflected by
member agreement in the corporation’s Rule BoGlorporations should also be
aware of obligations of imposed by their regulasuch as:

» Being aware of duties owed by directors and officer

» Getting reporting done correctly and therefore ri@mg compliant

* Paying their tax
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» Conducting their AGMs in the prescribed manner

* Maintaining a good relationship and understandmgracts with their
funding body

* Managing conflicts of interest by declaration amdlesion from decision-
making

» Being as transparent as necessary in the surragbdsiness environment

For more information, visit the ORATS C website at www.or atsic.gov.au or contact
the office on toll free number 1800 622 431.




