Chapter 3

AGREEMENT IN THE FORM OF AN INTERNATIONAL TREATY
AND THE ISSUE OF SOVEREIGNTY

1.1 In April 1979, the National Aboriginal Conference (NAQ)
pagsed a resclution requesting that a 'Treaty of Commitment be
executed between the Aboriginral Nation and the Australian
Government'.l By this request, the NAC sought formal recognition
of, and redress for, the deprivations suffered by the Aboriginal
people since European colonisation and settlement of the
continent in 1788. At about the same time the Aboriginal Treaty
Committee, comprising white Australians and chaired by Dr H.C.
Coombg, was formed with the object of sponsoring the concept of
a treaty among Australia‘'s non-Aboriginal community. This
Chapter examines the Jegal feasibility of implementing such a
'treaty of commitment' in the form of an international law
treaty,

The meaning and functions of treaties in modern law

1.2 The expression 'treaty' has been used in international
idv as a generic term to cover many different forms of
international agreement, often referred to by a variety of
rases.2 Before 1969, the law governing treaties consisted of the
customary tules of international law. To a large extent, these
files were codified and teformulated in the Vienna Convention on
the Law of Treaties, toncluded in 1969, to which Australia is a
P31y, AE a contemporary code on international law treaties,
th18 Convention defines a treaty as an agreement whereby two or
Tate States establish, or seek to establish, a relationship
“#tween themselves governed by international law.3 In general

TeIRS. the object of a treaty is to impose binding obligations
the States who are parties to it.
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) he parsles must bave the capacity to conclude treaties
under international law; that is, they must be

sovereign entities )
possessing internati
personality; aticnal

{b} the parties must intend to act under international law
and that any dispute arising under the treaty be
arbitrated according to international legal principles
and by international legal institutions;

(c) there must be a meeting of minds between the parties to
the treaty; and

{d}) the parties must have the intention to create legal

obligations.

As a fifth criterion, though perhaps not a requirement, it is
the usual practice for treaties to be in written form. '

3.4 The Committee deals with the difficult issue of parties
in Chapter 8 which discusses represenation. Assuming that the
parties can be satisfactorily identified, it appears to the
Committee that all of these criteria, with the exception of the
first one, could be satisfied by the Commonwealth and the
Aboriginal people. It je the need to satisfy the firat
parties must ‘pave the capacity as
jonal personality ‘enabling them to
1. law - which the Committee
conclusion of an
le and the

requirement - that the
entities possessing internat
conclude treaties under internationa
foresees as the major impediment to the
international law treaty between ¢he Aboriginal peop

commonwealth of Australija.
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3,5 In a submission to the Committee, Professor D.H.N. Johnson,
professor of International Law at the University of Sydney,
argued that a consequence of the Aboriginal people's lack of a
recognised international personality would be the TUnited
Nations' dinability to recognise and hence adjudicate upon an
agreement between the Commonwealth and Aboriginal people.5 He
noted that the United Nations would be reluctant to register a
proposed compact if the request for registration came from a
bedy that is not recognised as a state.6 Professor Johnson
argued that even if a Commonwealth reguest for registration was
granted, the registered status of the agreement, though it may
have & 'certain political and psychological effect as appearing
"to internationalise” relations between the Australian
Gevernment and Aboriginal people, would 'strictly be without
legal effect',”

3.6 In addition to the meaning which it  had in
international customary law, the term 'treaty' was used to
describe international commercial agreements, During the 18th
and 1%th centuries, treaties were made by large trading
companies, such as the Dutch East India and Hudson's Bay
Companies, acting on their own behalf. These treaties were made
with a wvariety of indigenous chiefs or princes and secured
trading arrangements and privileges for the companies,
Ultimately, the rights obtained by such companies were assumed
by the country which had granted the company its charter. Rather
than being considered as <treaties 1in the internaticnal law
sense, such 'treaties' have always been considered as commercial

contracts.

3.7 The term 'treaty' has occasicnally bheen used in
domestic law in the context of an agreement between individuals,
for example, for the sale or purchase of property. Taking
advantage of the full range of meanings of the word, the NAC in
its submission suggested that
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the word 'treaty' may be used in a domestic
sense _(to describe an arrangement between
Aborigines and the Commonwealth) providing of
course there are words specifically used to
identify this as a domestic treaty bound only
by Australian domestic law and not
international law.

The Committee foresees difficulties with this approach. Once the
term is used, it invariably attracts the meaning ascribed to it
in international law as set out in the Vienna Convention of
1969. This is because in domestic law there are a wide variety
of instruments to choose from such as contracts, settlements and
acknowledgements, whereas the term treaty is today used almost
exclusively to describe agreements concluded between States and
governed by international law.?

3.8 Consideration of an Aboriginal claim to international
personality, and a conseguent capacity to conclude treaties
under international law, regquires first that the current legal
view as to the sovereign status of the Aboriginal people be

ascertained,

pefinition of sovereignty

3.9 Definitions of the concept of sovereignty vary
according to the context in which the word is placed and, as &
it eludes precise definition. The concept has been
variously defined as 'that power in a State to which none o:h.::
is superior'l0 and ‘the supreme authority in an indepen

111 The concept thus signifies autonomys
—determination in all matters.

consequence,

political society.
independence and capacity for self

ad definition has been gradually restrictedt:
obligations of iiving within

example, the ratification of 4
such diverse

3,10 This bro
gome respects by the

international community. For

multitude of internaticnal treaties (covering
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matters as human rights, employment standards, and freedom of
association), has imposed restrictions of varying degrees on the
independence of a signatory State's domestic legiglative’
executive and judicial action. For this reason it hasg been
suggested that now, 'it is probably more accurate to say that
the sovereignty of a State means the residuum of power which it
possesses in the confines laid down by international law.'12

311 Within these confines, however, the notion of a single
sovereign within a nation state remains the constant
requirement. Although it is recognised that the degree of
soverelgnty enjoyed varies from State to State according to each
State's power and influence in international affairs, it would
appear from the many definitions and the functions of a
sovereign government that there is no legal prospect for
recognising competing sovereign claims within any one State .

3.12 Thus, as sovereignty is understood in contemporary
international law, it refers to a singular and exclusive power
in any one State. Por example, the notion that one claim alone
my prevail has been authoritatively determined by the House of
Lords in The Arantzazu Mepdi,13 a case which dealt with
conflicting claims to Sovereignty of the parties in the Spanish
Civil war, 1t will be readily apparent that much of this case
reflected the fequirements of international dealings between
Buropean nation states and their extended entities following
tolonisation of other parts of the world. It therefore emerges
that Bovereignty means an exclusive and indivisible power and

chpacity for self-government together with international
tecognition of that pover.

The acquisition of Sovereignty

international law recognised certain
acquiring territory. Depending on the mode
the nation acquiring the territory could obtain
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either an original and independent title or a derivative title
in those instances where the validity of the soverignty of a
pre-existing occupant of the territory needed to be
recognised.l4

3,14 Under the British Constitution, the Crown exercises all
sovereign rights within its dominiong, During the periods of
British colonial expansion, the British Government took the view
that sovereignty could be acquired over new-found territories in
several ways. One mode of acquisition by the British Crown
depended upen the terra nullius doctrine ('land belonging to no
one' or 'a piece of territory not under the sovereignty of any
state') .13

3.15 Though strictly referring to uninhabited land, the
terra pulliug doctrine was extended by the British to cover the
acquisition of any territory inhabited by peoples whosge
civilisation was thought to be 1less developed, and whose
political organisation d4did not correspond to European norms.
Such territories would then vest automatically in the first
'more civilised' power which chanced to occupy them, regardless
of the wishes or resistance of the indigenous population.

3.16 On the other hand if the land was occupied by peoples
possessing a cohesive and recognisable central political system,
it was accepted that sovereignty was already vested in its
inhabitants and could therefore only be obtained derivatively
through conguest of, or agreement and negotiation with, those
inhabitants. Such negotiation or conquest led to a cession or
occupation of the territory and a legal transfer of sovereignty
from the original inhabitants to the British Crown,

3.17 It was thus the practice of the British Government to
recognise and uphold the prior ownership of indigenes in all
those colonies in which EBEuropean eyes perceived an organised
political structure of authority and, even while acquiring
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sovereignty in those territories by means of conguest or
peaceful negotiation, to grant statutory recognition te the
prior indigenous ownership for example this occurred to varying
extents in Canada, the United States o¢of America, New Zealand,
new Guinea, the Solomon Islands, India and Africa.l® In the case
of ARustralia however, this did not occur because of the cultural
blindspots under which it is assumed Captain Cook and the early
administrators of the coeclonies laboured in their perception of
the exercise of auvuthority within tribes and «clans and the
nomadic lifestyle under which the Australian BAboriginal people
lived, These British policies of acquiring sovereignty either by
occupation of uninhabited land or derivatively, with the consent
of the inhabitants, are to be found in the instructions under
which Captain Cook took possession of Australia in 1788:

wWith the consent of the natives, to take
possession of convenient situations in the
counktry in the name of the King of Great
Britain, or if the country [is] uninhabited
take possession for his Majesty by setting up
proper wmarks and inscriptions as first
discoverers and possessors.

The disputed question of sovereignty in Australia

3.18 Some would say that sovereignty inhered in the
Aboriginal people inhabiting Australia at the time of settlement
by Europeans and that this sovereignty still subsists even
though not recognised by the occupying power or its legal
system. Certainly the question of sovereignty was one frequently
raised by Aboriginal witnesses who appeared before us.l8

3.19% Aborigina}l attitudes to, and assertions of, sovereignty
are still evolving.l9 The National Aboriginal Conference
Makarrata Sub-committee advised the Committee that sovereignty
is a matter of central concern to many Aboriginal communities in
their quest for self-government.20 As yet there has not been a
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clear expression whether self-government is sought for
individual Aboriginal communities or for an Aboriginal nation as
a whole, However, the general claim to sovereignty by right of
history is asserted by representatives of the Aboriginal
people, 21l '

3.20 Aboriginal assertions of sovereignty in Australia are a
conclusion drawn from the historic fact that Aboriginal people
were in sole and undisputed occupation o©f the continent of
Australia for some forty thousand years before European
discovery., Their claim is that rights of land usage throughout
the continent belonged exclusively to them and that they have
been dispossessed of the land and their sovereignty without
either compensation or even judicial recognition of their prior
habitation of the continent.

3.21 A significant justification for the British taking of
Aboriginal land was that the Aboriginal people were not using it
or cultivating it in a European sense. As a consequence,
according to European concepts, they had forfeited any right of

possession,22

3.22 The facts of the Aboriginal relationship to land are
now better known. The relationship comprised an economic element
(hunting and gathering) together with a more significant
cultural and religious element. The significance of this latter
element has only recently been better and more widely
understood.

No English words are good enough to give a
sense of the 1links between an Aboriginal
group and its homeland ... When we took what
we called 'land' we took what to them meant
hearth, home, the source and locugs of life,
and everlasting oneness of spirit.
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3.3 The significance of the religious aspect of the
relationship between Aboriginal people and their land has been
judicially recognised. Blackburn J in Milirrpum commented 'As I
anderstand it, the fundamental truth about the Aboriginals'
relationship to the land is that whatever else it is, it is a

religious relationship.’ 24

3.24 In a more recent case, Ex Parte Meneling Station, in

the High Court, Brennan J contrasted the European and Aboriginal
relationships to land as follows:

owners of land under Anglo-Australiah law are
understood to be vested with a bundle of

rights.?25

By way of contrast, the only 'rights' which Aborigines have
according to the tenets of their culture is a right to forage.
The significant remaining feature of their relationship with the
land is a spiritual cne:

The connection of the Aboriginal group with
the land does not consist in the communal
holding of rights with respect to the land,
but in the group's spiritual affiliations to
a site on the land and the group's spiritual
responsibility for the site and for the land.
Aboriginal ownership is primarily a sgiritual
affair rather than a bundle of rights,26

3.25 It is apparent that the Aboriginal relationship with
land is complex, and attempts to define it have perplexed
anthropologists.27 There is no doubt that at the time of the
establishment of English law in Australia this BAboriginal
relationéhip with the Jland was both underestimated and
misunderstood, perhaps because it was beyond the comprehension
of recognised English legal principles of land tenure. For
example, principles such as ownership and sale of land,
fundamental to English land law, are meaningless in the context
of the traditional Aboriginal relationship with land. When
Captain Cook arrived and took possession of the continent under
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English law, his actions when considered in an Abor igina)
context could only be a purported taking of possession, sipge

actual possession of land is 4 concept foreign to Aborigi
culture,

Alienation of land was not only unthinkable,
it was literally impossible. If blacks often
did not react to the initial invasion of
their country it was because they were not
aware that it had taken place. They certainly
did not believe that their Jland had suddenly
ceased to belong to them and they to their
land. The mere presence of Europeans, no
matter how threatening, could not uproot

certainties so deeply implanted in Aboriginal
custom and consciousness,!

Hence in Aboriginal cultural terms if they, who had enjoyed
occupational and religious use of the land for approximately
40,000 years, could not alienate the land, still less could the
newly-arrived Europeans., It is conceivable that, had the carly
administrators understood the Aborigines' relationship with
their land as it is understood now, they may have come to the
different conclusion that some form of sovereignty over the
Australian continent did inhere in the Aboriginal people, and
that therefore it would have been appropriate to negotiate with
the Aboriginal people in relationship to their land.

3.26 In arguing that there was already some system of
sovereignty or rights in land in existence in Australia befors
1788, and vested in the Aboriginal people, some judicial support
has been sought from the Hestern Sahara Cage.29 In that case,
the International Court of Justice was asked in 1975 to decide
whether the Western Sahara at the time of its colonisation by
Spain in 1884 was terra nullius. The Court found that at the
appropriate time, the Western Sahara was inhabited by people
organised in tribes and as a consequence, the Western Sahara was

not terra nulliug.
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The nomadic peoples of the Shinguitti country
should ... be considered as having in the
relevant period possessed rights, including
some rights relating to the land through
which they migrated.

In a separate declaration one judge made an even more explicit
statement of the migratory tribes' rights.

I consider that the  independent tribes
travelling over the territory, or stopping in
certain places, exercised a

authority which was sufficiently recognised
for there to have been no terra nullius.3l

1.27 It is argued on behalf of Aborigines that the case is
authority for an Aboriginal assertion of sgovereignty over the
Asstralian continent since they too, as independent tribes
travelling throughout the continent, exercised a de facto
authority sufficient to refute a claim of terra pulijus.32 The
Aboriginal Legal Service argued, however, that little if any
benefit could be obtained by Aborigines from the HWegtern Sahara

Cage since

it would not be possible for Aboriginal
people to establish standing in the
International Court and even if they did, it
is submitted that the rule of prescription in
international law would  operate whereby
Australia hae remained under the continuous
and undisturbed sovereignty of Britain and
her successors in title for so0 long a period
that the position has become part of the
established international order which could
not be upset by a decision of the
International Court.'33

The Service also observed that if a court were to take the
contrary stand on this issue, the basis of sovereignty of the
mjority of countries in the world could be overturned,34
Nevertheless, in this context the Committee remains very much
aware of the significance of the =sovereignty issue to the
proposal for a compact. Professor Nettheim advised the Committee
that
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it is 1likely that the 1980s will see the
emergence of some new human rights convention
to provide a basis jp international law for
protecting the interests of indigenous
minorities. There will be pressures on

Australian Governments to ratify such a
convention and to comply with its terms,35
3.28 Linked to their assertion of long and exclusive

occupation of the continent as the basis of their sovereignty,
Aborigines (as a further indicator of their sovereignty claim)
can also point to a history of violent physical resistance tg
British colonial expansion which belies British claims that the
colony was settled peacefully. As was noted in Chapter 2 (paras
2.2-2.9), frontier conflict between the Aboriginal people and
the settlers was frequent and violent and extended throughout
the continent.33 Full-scale war was not possible, perhaps
because of the nature ©of Aboriginal social organisation
particularly because Aborigines lacked a unified, European-style
political organisation. Another factor was the superiority of: .
Eurcopean weaponry and military tactics. Resistance therefore:
followed the pattern of guerilla tactics,37 Aboriginal.
assertions of sovereignty have continued to the present day:
they now take the form of legal proceedings and public protests
such as street marches and demonstrations.

3.29 Despite this forceful opposition to British occupation,
'Australian historians have paid 1little attention to the
Aboriginal groups' resistance to white settlement.'38 Rather
than treat the hostilities as war, the British government of the
day, because it had declared sovereignty over the continent,
regarded the opposition by Aborigines as either a crimimal
activity or open rebellion; it was never construed as an
assertion of sovereignty in opposition to the British claim.39
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3.3 It is true that the opposition to British assertions of
sovereignty was not couched in the formalities required by
contemporary international law, yet the physical resistance was
evidence of a fundamental repudiation of British c¢laims to
sovereignty. MNevertheless, successive British governments and
their Australian successors have judicially ignored this fact of
oppogition and resistance when <considering the relative
sovereign status of the Commonwealth and Aborigines. Australian
courts have continually refused to find that the Aboriginal
people held any sovereign or proprietary rights in the continent
and have been consistent in asgserting that the continent was

settled peacefully and colonised without conguest.

3,1 The Commonwealth's claim to sovereignty im Australia
derives from its position as successor to the title which the
British Crown derived from Captain Cook's purported taking of
possession of the 'whole Eastern Coast' of the continent in the
name of the British Crown in 1770, and the gradual expansion of
the s8ettlement which followed. As has been seen the claim
evolved from the asegumption that the continent was fterra nulliug
at the time of Cook's discoveries40 and the principle that,
since Australia was colonised by gradual and peaceful expansion,
as a settled colony, no recognition was given to the
pre-colonial land and ©social systems of the Australian
Aborigines, The 'settlement' of a colony is used to distinguish
the manner of its occupation from that of conquest. The legal
conssquence is that, whereas the inhabitants of a conquered
colony retain their lands and their rights until these are
specifically changed by their congueror, the inhabitants of a
settled colony are immediately sgsubject to the lawa of the
colonising nation.4! The colonising nation refuses to recognise
that the original inhabitants have a recognisable system of law
and disregards their relationship to their land.
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3.32 This principle 'that +the Australian Cclonies became
British possessions by settlement and not by conquest' has been
described as 'fundamental' to the accepted legal view of the
foundation of Australia.%42 fThe consequences of this principle
for the Aboriginal peopie have been threefold. They were and are
subject te the colonial and now State and Commonwealth courts;
their status in law was defined by English common law; and their
pre-celonial land ownership and social systems have not been
recognised.43 In 1889, judicial recognition was given to the
principle that the Australian c¢olonies were 'settled' rather
than 'conquered'. In that year, the Privy Council in Cooper v
Stuart stated its opinion that the colony of NSW was settled
because at the time of its peaceful annexation it 'consisted of
a tract of territory practically unoccupied'.44 The Court also
described New Scuth Wales as belonging to that class of colonies
'without settled inhabitants or settled law', which was
'veacefully annexed to the British Dominions'.45 The Privy
Council sought support for this analysis from Sir William

Blackstone's Commentaries_on_the Laws of England.46

3.33 Principles applied to the acguisition of colonial
territory were alsc discussed in the case Milirrpum v, Nabalco
Pty., Ltd and_the Commonwealth of Australia.4”7 This was the first

case brought by Australian Aborigines seeking legal recognition
of their cuhtomary land rights, The plaintiffs were unsuccessful
in e¢btaining this recognition., The primary £finding of the Court
was that the plaintiffs were unable to prove their assertion
that their predecessors in 1788 had the same links to the same
areas of land as they were claiming 180 years later, In the
case, Justice Blackburn provided a further judicial statement of
Australia's status as a settled colony and concluded that
therefore a deoctrine of 'communal native title' (by which his
Honour categorized the Aborigines' complex combination of
individual and joint proprietary interests in land) to land
'does not form, and never has formed, part of the law of any
part of Australia‘,48 Once again reliance was
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n Blackstone's Commentaries and Justice Blackburn argued

placedo

that plackstone's words 'desert and upcultivated...have always

peen taken to include territery in which live uncivilised
49

inhabitants in & primitive state of society'

3.34 Bis Honour cited American authority for his view that
the attribution of a colony to a particular class is a matter of
lav 'which becomes settled and is not to be questioned upon a
reconsideration of the historical facts',50 and concluded that
in his opinion 'there is no doubt that Australia came into the
category of a settled or occupied colony'.5l

3.35 The view expressed by Justice Blackburn is an example
of the application of a principle of international law knewn as
the ipter-temporal law. According to this principle, an
assessment of the legal validity of a claim to land title or
sovereignty is to be appreciated in the 1light of the law
prevalling at the time of the original claim and not in terms of
the law in force at the time when a dispute regarding the
original claim arises.>32

3.36 Having regard to international legal principles
prevailing at the time of the British acquisition of the
Australian continent, there is no doubt that Britain did acquire
sovereignty over Australia, a sovereignty which no other nation
has ever challenged, Therefore, however repugnant that
acquisition of sovereignty may appear to contemporary morality,
it stands bheyond challenge under the ipnter-temporal law,.

.37 Closely allied to the inter-temporal law in its effect
of supporting the Commonwealth's claim to sovereignty over the
Australian continent is the rule of prescription as it applies
to territorial acguisition. A prescriptive title to sovereignty
arises in circumstances where no clear title to sovereignty can
be shown by way o¢of occupation, conquest or cession, but the
territory in question has remained under the continuous and
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undisputed scovereignty of the c¢laimant for so long that the
position has became part of the established international order
of nations. The conclusion to be drawn from the application of
this rule to the Commonwealth's position, is that if there were
any defect in Australia's title, the rule of prescription would
apply to overturn the defect and to vest sovereign title in the
Commonwealth Government,33 '

3.38 The settled colony principle was the subject of
litigation in 1979, In that year, in the case of Coe v. The
Commonwealth of Australia, the plaintiff, an Aboriginal, claimed

to sue on behalf of the Aboriginal community and nation of
Bustralia on the basis that Captain Cook had wrongfully
proclaimed sovereignty over the territory of the east coast of
Australia in 1770 and that Captain Phillip had wrongfully
asserted possession and occupation of the eastern part of
Australia for Ring George III in 1788,%4 The 'wrongs' arose from
a failure to recognise the existing sovereignty of the
Aboriginal people. In addition, it was claimed that Ausgstralia
had been acgquired by conguest.

3.39 The High Court dealt with the matter in a way which did
not give rise to decisions on the sovereignty issues. Even
though the sovereignty issues were not fully argued, twoc members
of the Court took the view that the Aboriginal people had no
legislative, executive or Jjudicial organs by which sovereignty
might be exercised and that the <¢laim of a continuing
sovereignty in the Aboriginal people c¢ould not be sustained
because it was inconsistent with the accepted legal foundations
of Australia.3® Gibbs J also stated the principle that, as a
fundamental basis te the legal system, sovereignty over
Australia was gained by settlement and not by conquest,26
Although not actually conceding sovereignty to the Aboriginal
people, Murphy J did go further than other judges when he stated
that the Aboriginal plaintiff was
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entitled to argue that the sovereignty
acquired (over Australia) by the British
Crown did not extinguish 'ownership rights'
in the Aborigines and that they have certain
proprietary rights {at least in some lands)
and are entitled to declaration and enjoyment
of their rights or compensation.

3.40 Abcrigines have asserted to the Committee their
rejection of the sgettled colony principle; so too have other
witnesses, Dr Coombs, in arquing that the general practice of
the British occupation as presented in historical records of
Australia was 'grossly in error' said that 'it is important to
undermine the respectability ©f the view that this country was
peacefully settled'.2>8 Mr Peter Bayne, Member and Legal Adviser,
Aboriginal Treaty Committee and lecturer in law, Canberra
College of Advanced Edcuation, noted that the assertion of the
settled colony principle is grossly offensive to the Aboriginal
people: ‘'that it really proceeds on the assumption that they
were not there, or, if they were, their institutions should not
be recognised as being civilised'.39

3.41 The Commonwealth has conceded that it is prepared to
acknowledge Aboriginal occupation of Australia before British
settlement, though no mention was made of the relevance of this
concession to the matter of sovereignty60, The Commonwealth has
alsc restated its commitment to the principle of recognising the
'past dispossession and dispersal of the Aboriginal people, and
the community's resulting obligation to the Bboriginal
people' .5l More recently still, the Commonwealth has given an
indication that the settled colony principle itself may reguire
reappraisal. The Minister for Aboriginal Affairs, the Hon. A.C.
Holding MP, said at a recent seminar on Aboriginal customary
law;

We must not dwell on the past, but we have to
be prepared to face up to the past and what
has happened in order to apply effective
solutions to the future. We have to face the
fact that Australia as a country was
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conguered, not settled. If you take the view
that Australia was settled, then you see it
as a colony which was uninhabited and had no
system of law. But in the Gove case, although
the plaintiffs were unsuccessful in their
main claim, Mr Justice Blackburn
distinctively held that Aboriginal customary
law was recognisably a system of law,62

Request and consent legislation

3.42 Before concluding 1its discussion in this area the
Committee considers it appropriate to refer to evidence from Mrs
Barbara Hocking, a Melbourne barrister. She subnitted that the
easiest way to provide a legal foundation for a Makarrata or
compact between Aboriginal and non-Aboriginal Australians is to
give legislative recognition to the fact that Aboriginal people
were in possession of the continent of Australia in 1788, that
the land belonged to them, and that they had rights in land
throughout the continent. Mrs Hocking asserted that the method
she proposed (and which is referred to in the following
paragraphs) may be the only constitutional method available
because, unhless such a procedure were adopted, 'the Commonwealth
Parliament/Government would be unable to make any Makarrata or
compact that recognised Aboriginal ownership prior toc 1901 and
this ... would not form an adequate basis for the negotiation of
a Makarrata or compact with the Aboriginal people.'63,

3.43 Mrs Hocking argued that, following the 1967 referendum,
the Australian Government is able to legislate pursuant to
§.51 (xxvi) of the Constitution, in conjunction with an existing
inherent national power, to recognise fraditional Aboriginal
ownership in existence in 1967 and, following the usual
principles of statutory interpretation, in 1901, It is not,
however, able to recognise pre-existing ownership in 1788. This
can be done only by the British CGovernment as the successor in
title to the then sovereign power. Therefore the Australian
Government must request and consent to an Act of the United
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gingdom Parliament which recognises that in 1788 the Aboriginal
people were possessors and owners of, and had land rights in,
australia. This procedure is available to former dominions under
the Statute of Westminster 1831; examples of this procedure in
the Aunstralian context are the Cocos Islands Act 1955 (UK) and
the Christmas Island Act 1958 (UK).

3,44 Mrs Hocking is of the opinion that the Australian
Government is unable legally t¢ recognise ownership belonging to
the Bboriginal people in 1788 because it cannot legislate in
relation to something that was in existence before it came into
existence itself, but that this recognition is a pre-requisite
to any Makarrata or compact with the Aboriginal people of
Australia,

3.45 Without concerning itself with a necessarily technical
discussion as to the validity of this proposal, the Committee
must reject it as a solution to the probklem. The
Attorney-General has recently announced, following agreement by
~the Commonwealth and States at the 1982 Premiers' Conference,
that the British Government has agqreed to enact the necessary UK
legislation to sever residual constitutional links between the
Commonwealth of Australia and the UK, This involves the removal
of all remaining categories of appeal from Australian courts to
the Privy Council, the removal of any remaining capacity in the
Britigh Parliament to make laws bkinding in Australia, and the
removal of certain remaining colonial fetters on the powers of
State parliaments, and will signify Australia's complete
independence from the UK. Once this process - which will be
achieved by the enactment of reguest and consent legislation -
has been completed, it would clearly not be possible for the
enactment of the sort of legislation which Mrs Hocking has
proposed.,
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Conclusion

3,46 It may be that a better and more honest appreciation of
the facts relating to Aboriginal occupation at the time of
settlement, and of the Eurocentric view taken by the occupying
powers, could lead tc the conclusion that sovereignty inhered in
the Aboriginal peoples at that time. However, the Committee
concludes that, as a legal proposition, sovereignty is not now
vested in the Aboriginal peoples except insofar as they share in
the common sovereignty of all peoples of the Commonwealth of
Australia. In particular, they are not a sovereign entity under
cur present law so that they can enter into a treaty with the
Commonwealth, MNevertheless, the Committee is of the view that if
it is recognised that sovereignty did inhere in the Aboriginal
people in a way not comprehended by those who applied the terra
nulliug doctrine at the time of occupation and settlement, then
certain consequences flow which are proper to be dealt with in a
compact between the descendants of those Aboriginal peoples and
other Australians.

Domestic treaties of other nations as a model for Australia

3.47 " During its consideration of the feasibility of
implementing & treaty which would be recocgnised at international
law, the Committee's attention was drawn to the treaties
concluded by colonising powers with indigenous peoples, such as
those in New Zealand, United States of America, and Canada. Some
witnesses have sought to draw analogies between the situations
in such countries and that in Australia at the +time of
colonisation, suggesting that they provide useful precedents to
support the need for a treaty in Austrajia. With this in mind,
it will assist in a consideration of the issues if the position
in New %ealand, the United States and <Canada is briefly
examined.
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New Zealand

3.48 The Treaty of Waitangi of 1840 was concluded between
the British Government and the Maoris of the North Island of New
7caland. The Treaty protected Maori rights and formed the basis
for British annexation of New Zealand, The Treaty's three
articles provided for the Maori signatories' acceptance of the
British Crown's sovereignty in their lands and the Crown's
protection of Maori possessions, with the Crown having the
exclusive right to purchase Maori land. In return, as the third
article of the Treaty, the Maori signatories were granted the
full rights of British subjects. Following the Treaty, Britain
annexed all of New Zealand: the North Island on the basis of the
Treaty and the South Island by right of discovery.

3.49 Despite many regquests, the Treaty has never been
ratified, although it has ©been given domestic legislative
recognition., In 1975 the Treaty of Waitangi Act was passed to
provide for the 'observance and confirmation, of the principles
of the Treaty of Waitangi by establishing a tribunal to make
recommendations on c¢laims relating to the practical application
of the Treaty venly in effect providing statutory
acknowledgement of the principles of the Treaty.%4

3.50 It has been argued that the Treaty was not a true
instrument of cession because international law did not
recognise the Maori tribes as capable of exercising the
sovereignty necessary to conclude such a treaty. It also appears
that in the prevailing view of the domestic law of New Zealand,
neither the status nor the land rights of the New Zealand Maoris
were based, as a matter of law, upon the Treaty of Waitangi,®3
but rather on Anglo-Few Zealand common law.
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The United States of America

3.51 Relations between the United States Congress and the
American Indians are explicitly provided for in Article I
section 8 of the American Constitution which empowers the
Congress

3. To regulate Commerce with foreign Nations,
and among the several States, and with the
Indian Tribes;

3.52 Until 1871, the Government of the United States had
entered into treaties with Indian tribes, but the status of
these agreements was such that they never amounted to
instruments governed by international law. This was because the
tribes were considered to have no internaticnal legal status and
were subject to the sovereign power of the United States
Government which had acquired the land they occupied. The policy
of the United States CGovernment in making the treaties was to
purchase the lands occupied by the Indians, and in the period
from 1778 to 1842, 242 of such 'treaties' or purchases were
made , 67

3.53 In 1871, the Indian Appropriations Act was passed,
providing that 'no Indian nation or tribe within the territoery
of the United States shall be acknowledged or recognised as an
independent nation, tribe or power with whom the United States
may contract by Treaty ...'68 Henceforth, the legal status of
the tribes was one of wards of the nation.

3.54 The status of these ‘'treaties', rather than being
analogous to a modern international law treaty, is more
appropriately compared with a contract for the sale of land (in
some instances coupled with a right of c¢ontinued permissive
occupancy for the Indians}. The treaties were regarded as a
voluntary cession to the United States Government of the
Indians' right to the lands which they occupied.b6? More
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significantly, the treaties have always been regarded as
domestic arrangements, exclusively within the jurisdiction of
the domestic law of the United States.

3.55 The United States Supreme Court considered the matter
of these treaties entered into by the United States Government
and Indian Tribes in Cherokee Nation v. State of Georgia.’0 1In
that case, the complainants described themselves as 'the
Cherokee nation of 1Indians, a foreign state, not owing
allegiance to the United States, nor to any State of this Union,
nor to any prince, potentate or state, other than their own.'71
In rejecting this description, Chief Justice Marshall described
the position of Indian tribes in relation to the United States
in the following manner:

Though the Indians are acknowledged to have
an unquestionable and, heretofore,
unquestioned right to the lands they occupy,
until that right shall be extinguished by
voluntary cession to our government, yet it
may well be doubted whether those tribes
which reside within the acknowledged
boundaries of the United States can, with
strict accuracy, be denominated foreign
nations. They may, more correctly, perhaps,
be denominated domestic dependent nations ...
living in a state of ©pupillage. Their
relationship to the United States resembles
that of ward to guardian.

3.56 In a submission to the Committee it was argued by
Professor D.H.N. Johnson, Professor of Inter-national Law at the
University of Sydney, that too much should not be read into the
statements of the Court in the Cherokee case.’3 Use of the term
'domestic dependent nation' in reference to American Indians
does not contemplate recognising them as an independent or
foreign nation; it is used specifically to contrast the position
of the Indians with that of a foreign nation. In using the term,
Marshall C.J. expressly rejected the claim of the Cherokees that
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from time immemorial the Cherokee nation have
composed a foreign and independent State, and
in this character have been repeatedly
recognised, and still stand recognised by the
United States, in the various treatiesg
subsisting between their nation and the
United States.74

The treaties between the United States and the American Indians
have also been the subject of international litigation during
which their international status was rejected. In the Caynga
Indians' Claim, of 1926 the American-British Claims Commission
considered the effect of treaties between the Indians, who had
settled over the Canadian border, and the United States. It was
affirmed by the <wribunal that an Indian tribe is not a subject
of international law and is a legal unit only in so far as the
law of the country in which it lives recognises it as such,75

3.57 The extent of the rights granted to the American Indian
tribes under the treaties can only be characterised as domestic.
It was submitted to the Committee by Profeasor Johnson that they
afforded protection to the Indians against State governments and
private interests, but that they have not been regarded as
binding on the United States Government,’6

3.58 A further significant factor defeating the drawing of &
comparison between the American and Australian positions is
that, unlike the American Constitution, the Australiss
Constitution (according to current interpretations} does aot
appear to provide for an aseertion by Australian Aboriginal
communities that they are ‘'domestic dependent nations' in the
same manner in which American Indian reservation communities
have been able to do.77 :
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Casads

1.59 tn 1763, King George 111, by Royal FProclamation,
] American Indian (Canadian)

Horth
anteed protection to the
a8 s crown.’® The Proclamation

peoples under the sovereignty of hi
scinovledged the Indians® interest in the land they inhabited

od sccording to its tecms, land wag to be creserved for the
ai vith rights of undisturbed possesslon. Frivate
isdividuals were prevented from purchasing Indian land, with the
Gvernot, in the Crown's name, having exciusive right of

uIChAEE.

3,48 The Proclamation i regarded by the present Canadian
Gorernment a8 the fountainhead of fair dealing with the
sativen.’? In him discussion of the Proclamation, Professor
Gresn vrites of United States Chief Justice Marshall's opinion
of the Proclasation in the following terms:

It i clear that in HMarshall's eyes the
Preclamacion wae in no way an acknowledgemenk
of sxisting rights, but an ideological cover
for the predatory clalms of the Crown and a
sop to the Indians; it was the price that the

Crown was prepared to pay, at lea on ¥
in order to buy their gnrgdulll ...ﬁ’ i

Traatien were concluded between Canadian Indians and the British
Serernment after this proclamation as an implemertation of the
Lattec's policy of land purchase in advance of colonial

®paaslon to prevent the wacfare which had occurred in  the
ited States,

::tﬂ. ) In treaties concluoded after 1867 the Indians agreed to
™’ a1l rights to designated territories in return for annual
MTants, smaller areas reserved for thelr exzclusive use, as
:11‘:. ;::::“ hunting and fishing rights over the land ceded

an Government. Blxty seven guch treaties were made
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between 1725 and 1913 embracing half of the Indians of Canada,B81
All of these treaties were formal written agreements tg which
both parties attached great significance at the time, 7he
representatives o©of the colonial government sSought peace to
reduce the costs of their colonial expansion and the Indians,
negotiating under duress, sought good faith and Permanency ia
the agreements.

3.62 The Treaties made between the British Government and,
subsequently, the Canadian Government and the Canadian Indians,
have, like the American treaties, been regarded as agreements to
be governed by domestic law., Professor L.C., Green, in discussing
the status of the treaties, wrote:

Those treaties are not treaties in the
international sense of that term. Since they
are only of legal significance in municipal
law there is no doubt that the Canadian
Parliament is able to terminate them with the
concomitant consequence that the courts would
be obliged to give effect to the legislation,
denying even any moral obligation upon the
Crown. But even without such legislation, the
courts have been. unwilling, despite the
activities of individua) judges, to give the
treaties any legal wvalidity, ignoring the
idealistic language and long-term promises of
the treaty-makers.

3.63 Recently an English Court was concerned with & ﬂl‘ '.';_:
involving the Royal Proclamation of 1763 and the status of ﬂ!Q
treaties made with Canadian Indians. The Indians were conﬂ.l;!;‘.‘_
that their rights under the treaties should be safeguarded '“'h .
the repeal of the British North America Act 1867 and the
repatriation of the Canadian constitution. The court concluded -
that, as the treaties were not between independent '°“-‘“-?"
states, they would possibly be adjudicated upon by nun:l.c_ﬂ!};
courts. Had the obligations set out in the treaties been of &
international character, the English courts would have had ©o
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jurisdiction over the matter at all.83 section 35 of the new
Canadian Constitution now provides that 'The existing aboriginal
and treaty rights of the aboriginal peoples of Canada are hereby
recognized and affirmed'.84 Professor Johnson in evidence to the
Committee stated 'It remains to be seen how the Canadian courts
vill apply this provision.'85 The rights of Canadian Indians are
now regarded as being in part derived from the old treaties and
in part from Anglo-Canadian common law. Their rights are
therefore all domestic, and they have no separate rights under

international law.
Conclusion concerning domestic treaties

.64 The Commonwealth Attorney-General's Department as a
basis for its opinion that the Commonwealth lacks the power to
enter into a2 ‘treaty' with Australian Aborigines notes that the
social organisation of Aboriginal tribes and other communities
in Australia is different in significant respects from that of
other indigenous communities (for example, Cherokee Indians in
the Onited States),.86

3.65 In the Department's opinion, there is scope for 'an
Mstralian Aboriginal "community" to develop to the point where,
if the United States' models are followed it might conceivably
become appropriate to speak of an arrangement between that
9tganised community and the Commonwealth as a “treaty"'.87 The
Pepartment hastened to negate the use of the term, however,
because of its international legal implications, and reiterated
F"-‘Qnt advice by the Attorney-General to the Prime Minister that
_'IIY such arrangement would require the insertion of

»++8NnY provisions needed to make it clear
that Aborigines were not being treated as if
they were a community separate from the
Australian community, and provisions to
enaure that the arrangement was not conceived
48 being analogous 53 a treaty between
Separate nation States,
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SUch a precaution was necessary to preciude all possibility ef

an ﬂ.b-l:-[jg]_nﬂ.]_ Ellf—ﬂfttl"ﬂinﬂtinn ':lﬂll.[l'l.. For the same Eoasoan the

Commonwealth should aveid against the use ©f the tem
"Aboriginal Mation' .89
J.B6 It can be Seen that not a great deal is to be achieved

in attempting to use these past treaties as precedents for g
compact between Aborigines and the Commonwealth. They were
oncluded at a time when the term 'treaty' did not possess ao
fixed a meaning in internatiomal law as it does today. Thus
these treaties have nd status as ipnstruments of internaticnal
law. In addition the purpose and effect of the treaties must be
considered. It ig significant for the contemporary debate that
they were, for the most part, treaties imposed by a powerful
colonieing nation on an indigenpous population with no choice
other than to agree b0 the terms, (Helther party in the current
Makarrata negotiations would brook this form of agresment
today). While the language of the treaties may indicate an
intent and concern to safeguard indigenous rights, their
principal purpose was to sanction the colonising powers'
alienation of land from the indigenes. It can be seen from the
canadian, United States and New Zealand examples that, for the
most part, what rights the indigenes now possess arose not out
of the treaties, but out of the domestic law applylng to
everyone, colonist and indigene alike, within the territerial
boundaries of the nation. '
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