
 

 

Selected Government Statements and Actions Against  

Investor-State Dispute Settlement (ISDS) 

 
 

European Union and Member States 
 
France: High Level Officials and Parliament Oppose ISDS 

 

“France did not want the ISDS to be included in the negotiation mandate. We have to preserve the right of the 

state to set and apply its own standards, to maintain the impartiality of the justice system and to allow the people 

of France, and the world, to assert their values.” 

--Matthias Fekl, France’s Secretary of State for Foreign Trade on the Transatlantic  

Trade and Investment Partnership (TTIP) ; November 17, 2014 

 

“France does not agree with the inclusion of such a mechanism. If such a mechanism should be included in the 

agreement, the Commission must obtain a unanimous vote.” 

--Nicole Bricq, Senator and France’s Former Minister for Foreign Trade on TTIP; March 2014 

 

“The Senate, given the preliminary report of the European Commission … on the public consultation on the 

settlement of disputes between investors and states (ISDS) … urges the Government to ensure the principle of 

democracy in any proposed investment protection agreement and systematically refuse to insert an investor-state 

dispute settlement mechanism.” 

--French Senate passes unanimous resolution against inclusion of ISDS in the TTIP and the  

Comprehensive Economic and Trade Agreement (CETA), February 9, 2015 

 

“The National Assembly…considering the European Parliament resolution of 8 June 2011 on trade relations 

between the EU and Canada, given the text of the agreement finalized at the bilateral summit of Ottawa… 

opposes any mechanism for arbitration of disputes between States and investors, and therefore requests the 

substantial revision of Chapters 10 and 33 on the protection of investments.” 

--French National Assembly passes resolution against inclusion of ISDS in CETA; November 23, 2014 

(Similar resolution passed by the French Senate on November 27, 2014) 

 

Germany: High Level Officials Speak Out Against ISDS in the TTIP 

 

“From the perspective of the [German] federal government, the United States and Germany already have 

sufficient legal protection in the national courts.” The German government “has already made clear its position 

that specific dispute settlement provisions are not necessary in the EU-U.S. trade deal.” 

--Sigmar Gabriel, Germany’s Economic Minister; March 26, 2014 

 

“It is completely clear that we reject these investment protection agreements.” 

--Sigmar Gabriel, during a parliamentary debate on TTIP; September 25, 2014 

 

http://www.euractiv.com/sections/trade-society/french-government-will-not-sign-ttip-agreement-2015-310037
http://www.euractiv.com/sections/trade-society/french-government-will-not-sign-ttip-agreement-2015-310037
http://www.lesechos.fr/10/03/2014/LesEchos/21643-029-ECH_commerce---l-europe-et-les-etats-unis-a-couteaux-tires.htm
http://www.senat.fr/rap/l14-134/l14-1342.html#toc12
http://www.senat.fr/rap/l14-134/l14-1342.html#toc12
http://www.assemblee-nationale.fr/14/ta/ta0428.asp
http://www.senat.fr/rap/l14-134/l14-1341.pdf
http://www.digitaljournal.com/business/business/german-stumbling-block-to-transatlantic-trade-talks/article/378521
http://www.bloomberg.com/news/2014-09-26/germany-rejects-investment-protection-in-eu-canada-trade-accord.html
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Germany’s largest professional organization of judges and public prosecutors, the German Association of Judges 

(known by its German acronym, DRB) firmly rejected the European Commission’s Investment Court System 

(ICS) proposal in a February 2016 opinion paper.  

 

Netherlands: Parliamentary Motion Opposes ISDS in the CETA and TTIP 

 

“The House considering that our constitutional democracy and values such as human dignity, freedom, 

democracy, equality and protection of environment and human rights must be guaranteed; declares that TTIP may 

not contain dispute resolution which prejudices our national legal system and our democratic decision-making…” 

--Motion passed by the Dutch Parliament; March 31, 2015 

 

“…whereas inclusion of a dispute settlement mechanism (ISDS) in trade agreements presents undesirable social, 

financial and environmental risks for the Dutch government; noting that a section on dispute settlement is 

included in the recently released CETA agreement … calls on the Government to speak out against an ISDS 

clause in TTIP and CETA.” 

--Motion passed by the Dutch Parliament; November 19, 2014 

 

Austria: Parliamentary Motion Expresses Skepticism about ISDS in the TTIP and CETA 
 

“The usefulness of the inclusion of ISDS clauses in agreements with countries with developed legal systems (eg. 

B. USA and Canada) cannot be seen from today's perspective.” 

--Austrian Parliament Resolution passed by majority vote; October 1, 2014 

 

Croatia: Government Skeptical of the Validity of ISDS 

 

“…up to day there has been no clear evidence that the number of concluded international investment agreements 

(IIAs) has any correlation with the growth of foreign investment. On the contrary, there is a clear growth of 

investor to state disputes with many evident flaws. Even if we disregard the huge costs of arbitration for the 

respondent state (especially in case of frivolous claims to which some states are exposed together with lately 

popular third party funding claims) and reduced policy space, both of which represent a big concern for most 

states, we cannot disregard the fact that the system we have created is far from legal certainty and stability - what 

we have today is a number of contradicting awards, problems with enforcing such awards, un-transparent 

proceedings and insufficient appellate mechanism.” 

--Irena Alajbeg, Head, Trade and Economic Agreements Department; October 16, 2014  

 

European Commission: Skeptical of ISDS in the TTIP 

 

“[ISDS] is indeed a very toxic issue in this parliament and elsewhere…Does this mean that we will include it 

automatically in the TTIP? No it doesn’t mean that. And I don’t exclude that in the end it will be taken out.”  

--Cecilia Malmström, incoming EU Trade Commissioner; September 29, 2014 

 

“However, as Commission President, I will also be very clear that I will not sacrifice Europe’s safety, health, 

social and data protection standards or our cultural diversity on the altar of free trade…. Nor will I accept that the 

jurisdiction of courts in the EU Member States is limited by special regimes for investor disputes.” 

--Jean-Claude Juncker, President-elect of the European Commission; July 15, 2014 

 

“There will be no investor-to-state dispute clause in TTIP if Mr. Timmermans [EU Commission First Vice 

President] does not agree with it too.” 

--Jean-Claude Juncker, President-elect of the European Commission; October 22, 2014 

 

 

https://www.iisd.org/itn/2016/02/29/germanys-judges-and-public-prosecutors-reject-proposed-investment-court-system-in-ttip/
https://www.vrijschrift.org/serendipity/index.php?/archives/179-Dutch-Parliament-resolution-on-ISDS.html
http://www.scribd.com/doc/248192746/Motie-Van-de-Leden-Van-Ojik-en-Jasper-Van-Dijk-Over-Geen-ISDS-clausule-in-Handelsverdragen
http://www.openeurope.org.uk/Article/Page/en/LIVE?id=21618
http://unctad-worldinvestmentforum.org/wp-content/uploads/2014/10/Alajbeg.pdf
http://www.ft.com/intl/cms/s/0/d7e2b408-47f1-11e4-b5ad-00144feab7de.html#axzz3K0BcmiU9
http://ec.europa.eu/about/juncker-commission/docs/pg_en.pdf
http://www.ft.com/intl/cms/s/0/3571c8b2-5ac0-11e4-b449-00144feab7de.html#axzz3K0BcmiU9
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European Parliament: Socialists & Democrats (Second-Largest Bloc) Oppose ISDS in the TTIP 

 

“We believe that this mechanism is unnecessary in an agreement between two countries that fully respect the rule 

of law. Accepting the ISDS would mean opening the door for big corporations to enforce their interests against 

EU legislation. This would deprive states of crucial policy space in important fields such as health or 

environment. We don't want the Commission to improve investor-state dispute settlement in the TTIP 

negotiations, but we request that the Commission drops ISDS within TTIP altogether.” 

--Socialists & Democrats in the European Parliament, position statement; January 21, 2014 

 

European Union: Half of Member States Absent on Letter Supporting ISDS in the TTIP 

 

Fourteen of 28 EU Member States did not sign a letter to European Commissioner for Trade Malmström asking 

for ISDS to be included in the TTIP. Missing from the letter were many key European Union members, including 

Austria, Belgium, Bulgaria, France, Germany, Greece, Hungary, Italy, Luxembourg, Netherlands, Poland, 

Romania, Slovakia, and Slovenia. 

--Letter to Commissioner Malmström; October 21, 2014 

 

 

United States 

 
United States: Representatives Introduce Legislation Banning ISDS in Trade Agreements 

 

“A bill to prohibit the President from entering into a free trade agreement or investment treaty with a foreign 

country or countries if the agreement or treaty includes investor-state dispute settlement provisions.” 

--Bill with 13 co-sponsors introduced to the U.S. House of Representatives; February 19, 2015 

 

United States: Senators Call for Exclusion of ISDS in the Trans-Pacific Partnership (TPP) 

 

“We write to underscore the fundamental flaws of the Trans-Pacific Partnership (TPP) agreement… First and 

foremost, the agreement includes investor-state dispute settlement (ISDS), which means our country’s own public 

health, worker safety, and environmental standards, among others, are vulnerable to corporate challenges.  Recent 

investigative reporting by BuzzFeed reveals the extent to which ISDS has become an integral part of profit-

maximizing strategies for corporations.  ISDS challenges, and even mere threats of ISDS challenges, have been 

used to secure extractive permits over community objections, to get executives out of criminal convictions, and to 

exonerate managers connected to a factory’s lead poisoning of children.  Such a corporate handout does not 

belong in our trade agreements.” 

--Letter from 12 U.S. Senators to President Obama: September 29, 2016 

 

 “…ISDS can be used to weaken other public health laws. Think about it. What about food safety laws or drug 

safety laws or worker safety laws or environmental safety laws or any other regulations that are designed to 

protect our citizens? It will be open season on laws that make people safer but that cut into corporate profits. So 

here’s the bottom line: Congress will have to vote straight up or down on TPP, no amendments, no chance to strip 

out things like ISDS. We’re going to need your voices now more than ever.” 

--Video message from Senator Warren to activists, September 8, 2016 

 

 “Giving foreign corporations special rights to challenge our laws outside of our legal system would be a bad deal. 

If a final TPP agreement includes Investor-State Dispute Settlement, the only winners will be multinational 

corporations.” 

--Floor speech from Senator Elizabeth Warren; February 26, 2015 

 

http://www.socialistsanddemocrats.eu/newsroom/sds-want-investor-state-dispute-mechanism-out-eu-us-trade-and-investment-agreement-ttip
http://blogs.ft.com/brusselsblog/files/2014/10/ISDSLetter.pdf
http://pocan.house.gov/sites/pocan.house.gov/files/POCAN_ISDS_HR967.pdf
http://pocan.house.gov/sites/pocan.house.gov/files/POCAN_ISDS_HR967.pdf
https://www.buzzfeed.com/chrishamby/senators-call-for-global-super-court-to-be-removed-from-tpp?utm_term=.qvy9JB6J1B#.ccrrPzvPXz
https://www.facebook.com/CREDO/videos/10155200470520968/
http://www.c-span.org/video/?c4529484/senator-warren-tpp
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 “We believe that the TPP should not include an investor-state dispute settlement process.  Including such 

provisions in the TPP could expose American taxpayers to billions of dollars in losses and dissuade the 

government from establishing or enforcing financial rules that impact foreign banks.  The consequence would be 

to strip our regulators of the tools they need to prevent the next crisis.” 

--Letter from U.S. senators to United States Trade Ambassador Michael Froman; December 17, 2014 

 

United States: Congressional Leaders Oppose ISDS in the TTIP 

 

“Private foreign investors should not be empowered to circumvent U.S. courts, go before extrajudicial tribunals 

and demand compensation from U.S. taxpayers because they do not like U.S. domestic financial regulatory 

policies with which all firms operating here must comply… We believe there will be a great deal of resistance to 

any agreement that exposes U.S. financial regulations to the interpretations of international tribunals. We strongly 

urge that the investor-state dispute settlement provision be excluded from TTIP, or at the very minimum, that it 

not apply to the financial sector.” 

--Letter from U.S. Congressional Leaders of the House Financial Services Committee; December 3, 2014 

 

“Congress has repeatedly expressed concerns about the investment provisions of U.S. trade agreements. The 

inclusion of investor-to-state dispute settlement process (ISDS) in previous trade agreements advantages foreign 

investors over domestic ones and threatens US laws, regulations, and judicial decisions protecting health and 

public safety.  These provisions provide foreign investors the right to either bypass our own courts entirely or to 

undermine them by challenging their results before panels of private arbitrators who are not required to protect the 

public interest or to utilize American legal principles and precedent… Excluding ISDS provisions from the TTIP 

is more likely to generate broad public support in both the United States and Europe.” 

--Letter from House Ways and Means Committee Democrats to President Barack Obama; December 17, 2014 

 

United States: State Legislative Bodies Oppose ISDS in U.S. Free Trade Agreements 
 

“NCSL will not support Bilateral Investment Treaties (BITs) or Free Trade Agreements (FTAs) with investment 

chapters that provide greater substantive or procedural rights to foreign companies than U.S. companies enjoy 

under the U.S. Constitution. Specifically, NCSL will not support any BIT or FTA that provides for investor/state 

dispute resolution. NCSL firmly believes that when a state adopts a non-discriminatory law or regulation intended 

to serve a public purpose, it shall not constitute a violation of an investment agreement or treaty, even if the 

change in the legal environment thwarts the foreign investors’ previous expectations.” 

--National Conference of State Legislatures’ Policy Directive; February 2016 

 

U.S. Supreme Court Chief Justice John Roberts Raises Concerns About ISDS  

 

“Substantively, by acquiescing to arbitration, a state permits private adjudicators to review its public policies and 

effectively annul the authoritative acts of its legislature, executive, and judiciary.” 

--Chief Justice John Roberts in his Dissent for BG Group PLC v. Republic of Argentina No. 12-138; March 2014 

 

United States: State Legislators Oppose ISDS in the TPP 

 

“The ISDS has proven to be extremely problematic, undermining legislative, administrative, and judicial 

decisions, and threatening the system of federalism established in the U.S. Constitution. It interferes with our 

capacity and responsibility as state legislators to enact and enforce fair, nondiscriminatory rules that protect the 

public health, safety and welfare, assure worker health and safety, and protect the environment. It should have no 

place in the Trans-Pacific Partnership.” 

--Open letter from state legislators representing all 50 states; July 5, 2012 
 

 

http://www.warren.senate.gov/files/documents/TPP.pdf
http://democrats.financialservices.house.gov/FinancialSvcsDemMedia/file/001%20Maxine%20Waters%20letters/2014_12_01%20House%20letter%20to%20Administration%20on%20financial%20services%20in%20TTIP.pdf
http://pascrell.house.gov/media-center/press-releases/pascrell-ways-and-means-democrats-urge-president-obama-to-exclude
http://www.ncsl.org/ncsl-in-dc/task-forces/policies-labor-and-economic-development.aspx#trade
https://www.supremecourt.gov/opinions/13pdf/12-138_97be.pdf
http://www.citizen.org/documents/State-Legislators-Letter-on-Investor-State-and-TPP.pdf
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Other Governments  
 
Australia: Opposed Inclusion of ISDS in Free Trade Agreements 

 

Australia opposed inclusion of ISDS in its FTA with the United States, which was implemented in 2005. In the 

TPP talks, Australia maintained a position of not having ISDS apply to Australia in the context of that pact, as 

was evidenced in a leaked copy of the investment chapter in June 2012.  

 

“Arbitral tribunals set up under ISDS provisions are not courts. Nor are they required to act like courts. Yet their 

decisions may include awards which significantly impact on national economies and on regulatory systems within 

nation states. Questions have been raised about the consistency, openness and impartiality of decisions made in 

ISDS arbitrations.” 

--Paper authored by the Australian High Court Chief Justice; July 9, 2014 

 

Bolivia & Venezuela: Withdrawal from the International Centre for Settlement of Investment Disputes 

(ICSID) Convention 

 

In 2007 and 2012 respectively, Bolivia and Venezuela officially submitted their withdrawal from the ICSID 

convention. In 2008, Venezuela also terminated its BIT with the Netherlands. 

 

Brazil: Congress Rejects Investment Agreements as “Non-Compliant” with the Constitution  

 

Brazil does not have any international investment agreements in force. While Brazil negotiated 14 agreements in 

the late 1990s, none have been implemented.  Six of these were rejected by the Brazilian Congress because 

indirect expropriation and ISDS is considered non-compliant with the Constitution. 

 

Ecuador: Withdraws from ICSID, Terminates 10 BITs and Auditing Remaining BITs 

 

Since 2008, Ecuador has terminated ten BITs, and has created a “Citizen’s Audit Commission” which seeks to 

evaluate and review BITs and other international arbitration instruments to determine if they are in the country’s 

national interest.  Ecuador withdrew from the ICSID convention in 2009. 

 

India: Begins Termination/Renegotiation of BITs 

 

After undertaking a review of its Model BIT, India began sending termination notices to as many as 57 countries 

(including the UK, France, Germany, Spain and Sweden) with whom the initial duration of the treaty has either 

expired or will expire soon. For the remaining 25 countries (such as China, Finland, Bangladesh and Mexico) 

with whom the initial duration of the treaty will expire from July 2017 onward, India has requested them to sign 

joint interpretative statements to clarify ambiguities in treaty texts so as to avoid expansive interpretations by 

arbitral tribunals. 

 

Indonesia: Plans to Terminate 60 BITs 

 

In early 2014, Indonesia announced plans to terminate 60 of its BITs. Indonesia has informed the Netherlands of 

its intention to terminate their BIT in July of 2015. 

 

Namibia: Doubts Correlation between FDI and Investment Treaties 

 

“A number of recent economic studies regarding the potential benefits and costs of investment protection 

provided in treaties, including ISDS have shown there is no correlation between investment flows and the 

http://www.citizenstrade.org/ctc/wp-content/uploads/2012/06/tppinvestment.pdf
http://www.hcourt.gov.au/assets/publications/speeches/current-justices/frenchcj/frenchcj09jul14.pdf
http://www.bilaterals.org/?icsid-and-latin-america-criticisms
http://www.bilaterals.org/?icsid-and-latin-america-criticisms
http://unctad-worldinvestmentforum.org/wp-content/uploads/2014/10/Godinho.pdf
http://www.latinarbitrationlaw.com/ecuador-evaluates-investment-treaty-framework/
http://thewire.in/52022/remodeling-indias-investment-treaty-regime/
http://thewire.in/52022/remodeling-indias-investment-treaty-regime/
http://www.ft.com/intl/cms/s/0/3755c1b2-b4e2-11e3-af92-00144feabdc0.html#axzz30ezmIt5L


 6 

prevalence of BITS, and therefore questioning the rationale for States to commit to them. It is a known fact that 

there is a significant risk inherent to ISDS for host countries, particularly developing host countries, while 

statistics show that claimants are predominantly investors from industrialized countries. More worrying of course, 

is that legal and arbitration costs are significant and are especially posing challenges to developing states. The 

resulting awards and the high cost of ISDS proceedings, including important legal counsel and arbitrator fees, can 

pose a significant budgetary threat for many developing countries. Typical provisions within BITs such as 

national treatment and pre-establishment rights impose contractual obligations on Governments that limit their 

right to regulate and for developing countries hampers their ability to act in their own interest. While the entire 

process of arbitration and dispute resolution remains less than transparent, the future continuation of investment 

treaties and arbitration as tools to protect and promote foreign investment is questionable.” 

--Malan Lindeque, Permanent Secretary, Namibian Ministry of Trade and Industry; October 16, 2014 

 
South Africa: Begins Process of Withdrawal from BITs 

 

South Africa has begun the process of terminating its BITs with Belgium, Luxembourg, Spain, and the 

Netherlands, and indicates its intention to begin to withdraw from other BITs with EU Member States. South 

Africa’s Department of Trade and Industry wrote: “Existing international investment agreements are based on a 

50-year-old model that remains focused on the interests of investors from developed countries. Major issues of 

concern for developing countries are not being addressed in the BIT negotiating processes.” 

 
Sri Lanka: Considering “Moving Away” from BITs 

 

“…due to reasons such as a) tenuous relationship between BITs and increased inward investment, b) bitter lessons 

learned from international arbitrations and c) the tendency for BITs to constrain domestic policy space, Sri Lanka 

considered to “move away from BITs” to “establish appropriate domestic legislation to protect inward FDI.” 

--Champika Malagoda, Director of Research & Policy Advocacy Department,  

Board of Investment of Sri Lanka; October 16, 2014 

 

 

Civil Society, Experts, and Press Express Opposition to ISDS 
 

Legal and Economic Experts Oppose ISDS in TPP and TTIP 

 

“We… urge you to protect the rule of law and our nation’s democratic institutions and sovereignty by rejecting 

this TPP as long as ISDS is included. While there is still time, we urge you to pressure the United States Trade 

Representative (USTR) to change course in the TTIP negotiations and in negotiations of other prospective 

agreements, such as the Bilateral Investment Treaty (BIT) between the United States and China, to ensure that 

ISDS  is not included in any of those pacts.” 

--223 law and economics professors from the United States; September 7, 2016  

 

“ISDS weakens the rule of law by removing the procedural protections of the legal system and using a system of 

adjudication with limited accountability and review. It is antithetical to the fair, public, and effective legal system 

that all Americans expect and deserve. Proponents of ISDS have failed to explain why our legal system is 

inadequate to the task…. we urge you to uphold the best ideals of our legal system and ensure ISDS is excluded 

from upcoming trade agreements.” 

--Prominent U.S. legal scholars in letter to congressional leadership; April 30, 2015 

 

http://unctad-worldinvestmentforum.org/wp-content/uploads/2014/10/Lindeque.pdf
http://www.engineeringnews.co.za/article/sa-proceeds-with-termination-of-bilateral-investment-treaties-2013-10-21
http://unctad-worldinvestmentforum.org/wp-content/uploads/2014/10/Malalgoda.pdf
http://unctad-worldinvestmentforum.org/wp-content/uploads/2014/10/Malalgoda.pdf
http://www.citizen.org/documents/isds-law-economics-professors-letter-Sept-2016.pdf
http://www.washingtonpost.com/r/2010-2019/WashingtonPost/2015/04/30/Editorial-Opinion/Graphics/oppose_ISDS_Letter.pdf
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“ISDS threatens domestic sovereignty by empowering foreign corporations to bypass domestic court systems and 

privately enforce terms of a trade agreement. It weakens the rule of law by removing the procedural protections of 

the justice system and using an unaccountable, unreviewable system of adjudication. For the above reasons, we 

urge you to ensure ISDS is not included in the TPP and the TTIP” 

--More than 100 legal scholars from the United States; March 13, 2015 

 

“[W]hy consider including investor-state arbitration in the TTIP at all? ... Investor-state arbitration delivers undue 

structural advantages to foreign investors and risks distorting the marketplace at the expense of domestically-

owned companies. The benefits to foreign investors include their exclusive right of access to a special 

adjudicative forum, their ability to present facts and arguments in the absence of other parties whose rights and 

interests are affected, their exceptional role in determining the make-up of tribunals, their ability to enforce 

awards against states as sovereigns, the role of appointing bodies accountable directly to investors or major 

capital-exporting states, the absence of institutional safeguards of judicial independence that otherwise insulate 

adjudicators in asymmetrical adjudication from financial dependence on prospective claimants, and the bargaining 

advantages that can follow from these other benefits in foreign investors’ relations with legislatures, governments, 

and courts. At root, the system involves a shift in sovereign priorities toward the interests of foreign owners of 

major assets and away from those of other actors whose direct representation and participation is limited to 

democratic processes and judicial institutions.” 

--120 legal scholars from the United States, EU member states and other countries; July 2014 

 

Large Array of Civil Society Organizations on Both Sides of the Atlantic Opposes ISDS in TTIP  
 

“For the following reasons, we strongly urge you to exclude ISDS from TTIP: ISDS forces governments to use 

taxpayer funds to compensate corporations for public health, environmental, labor and other public interest 

policies and government actions: ISDS has been used to attack clean energy, mining, land use, health, labor, and 

other public interest policies.…ISDS undermines democratic decision-making: ISDS grants foreign corporations 

the right to directly challenge government policies and actions in private tribunals, bypassing domestic courts and 

creating a new legal system that is exclusively available to foreign investors and multinational corporations … 

European and U.S. legal systems are capable of handling investment disputes: The United States and the EU have 

very strong domestic court systems and property rights protections. Inclusion of ISDS in TTIP would only 

provide corporations a new means to attack domestic policies deemed permissible by domestic courts.” 

--178 U.S. and EU labor, environmental, health, privacy, Internet freedom, financial,  

development, family farmer, faith and consumer groups; December 16, 2013 

 

“Moreover, the proposed inclusion of investor-state dispute settlement (ISDS) terms in TTIP would undermine 

stronger chemical regulations by empowering corporations to circumvent domestic courts and directly challenge 

such protections before extrajudicial tribunals.” 

--111 U.S. & EU civil society organizations; July 10, 2014 

 

“TACD [the Trans Atlantic Consumer Dialogue] recommends that the U.S. and EU exclude investor-state dispute 

settlement in any form – whether it is based on the U.S. Model Bilateral Investment Treaty or the European 

Commission’s “Investment Court System” (ICS) proposal — from any trade agreement. Existing levels of 

protection in the EU and the US are surely enough to guarantee legal security for investors.” 

--TACD Resolution: Response to European Commission ISDS “Reform” Proposal; January 2016 

 

U.S. Organizations Across Political Spectrum Urge Opposition to the TPP, Due to ISDS and Other 

Concerns 

 

“The TPP’s Investment Chapter and its ISDS system would grant foreign firms greater rights than domestic firms 

enjoy under U.S. law. One class of interests — foreign firms — could privately enforce this public treaty by 

skirting domestic laws and courts to challenge U.S. federal, state and local decisions and policies on grounds not 

http://www.afj.org/wp-content/uploads/2015/03/ISDS-Letter-3.11.pdf
https://www.kent.ac.uk/law/isds_treaty_consultation.html
http://corporateeurope.org/sites/default/files/attachments/ttip_investment_letter_final.pdf
http://corporateeurope.org/sites/default/files/attachments/ttip_investment_letter_final.pdf
http://www.citizen.org/documents/7-10-14-letter-TAFTA-and-chemicals.pdf
http://tacd.org/wp-content/uploads/2015/02/TACD-resolution-ICS-proposal.pdf
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available in U.S. law and do so before extrajudicial tribunals authorized to order payment of unlimited sums of 

taxpayer dollars. Under the TPP, compensation orders could include the “expected future profits” a tribunal 

determines that an investor would have earned in the absence of the public policy it is attacking.” 

--1,500 civil society organizations in letter to Congress; January 7, 2016 

 

“The Trans-Pacific Partnership (TPP) and the Transatlantic Trade and Investment Partnership (TTIP), as 

proposed, would empower an unprecedented number of fossil fuel corporations, including some of the world’s 

largest polluters, to challenge U.S. policies in tribunals not accountable to any domestic legal system. There, the 

firms could use the trade pacts’ broad foreign investor rights to demand compensation for U.S. fossil fuel 

restrictions. These “investor-state dispute settlement” (ISDS) cases would be decided not by judges, but by 

lawyers who typically represent corporations. We strongly urge you to eliminate this threat to U.S. climate 

progress by committing to vote no on the TPP and asking the U.S. Trade Representative to remove from TTIP any 

provision that empowers corporations to challenge government policies in extrajudicial tribunals.” 

--450 environmental organizations in letter to Congress; June 6, 2016 

 

“Consumers Union
1
 and Consumer Federation of America

2
 urge you not to support approval of the Trans-Pacific 

Partnership (TPP) trade agreement if presented to you this year, or if presented at any time in its current form. … 

The risk that the TPP will become a vehicle for undermining important consumer protections is further 

exacerbated by the inclusion of the Investor-State Dispute Settlement procedure, or ISDS. This procedure allows 

industry to bypass the established regulatory agencies and courts, and to demand compensation from governments 

in private arbitration tribunals based on claims that consumer protection rules are reducing foreign corporate 

profits. … ISDS does not belong in the TPP, and its inclusion is a fatal flaw.” 

--Letter to Congress from Consumers Union and Consumer Federation of America; September 6, 2016 

 

“ISDS is a significant reason why trade agreements engender so much antipathy. Yet, ISDS is not even essential 

to the task of freeing trade. So why burden the effort by carrying needless baggage? Purging both the TPP and the 

TTIP of ISDS makes sense economically and politically, would assuage legitimate concerns about those 

negotiations, splinter the opposition to liberalization, and pave the way for freer trade.” 

--Daniel Ikenson, CATO Institute; March 4, 2014 

 

“Reject investor-state dispute settlement. In the TPP and TTIP, U.S. negotiators have favored ‘investor-state’ 

dispute resolution procedures that would give foreign banks the power to skirt domestic courts, drag the U.S. 

government before extrajudicial tribunals, and directly challenge domestic financial safeguards as violations of 

TPP or TTIP-created commitments. These tribunals, typically comprised of three private attorneys, would be 

authorized to order unlimited taxpayer compensation for financial regulations seen as threatening banks’ 

‘expected future profits.’ Such extreme ‘investor-state’ rules have already been included in a series of U.S. ‘free 

trade’ agreements, leading to billions of dollars in corporate claims around the globe. We urge Congress to ensure 

that the numerous cross-registered financial institutions from TPP and TTIP countries will not have the ability to 

bypass U.S. courts to argue that U.S. taxpayers should compensate them for complying with U.S. financial 

regulations.” 

--Letter from Americans for Financial Reform coalition of 250 groups; December 19, 2013 

 

“…we have deep concerns about ISDS because it would allow global pharmaceutical firms to challenge 

mechanisms that state legislatures, the Congress and public agencies use to manage pharmaceutical costs in public 

programs…It would be irresponsible to risk the health security of millions of Americans by subjecting health 

programs to ISDS challenges.” 

--AARP and other labor, consumer and health organizations; September 4, 2014 

 

“South Africa has decided to stop the automatic renewal of investment agreements that it signed in the early post-

apartheid period, and has announced that some will be terminated. Ecuador and Venezuela have already 

terminated theirs. India says that it will sign an investment agreement with the US only if the dispute-resolution 

http://www.citizenstrade.org/ctc/wp-content/uploads/2016/01/TPPOppositionLetter_010716.pdf
https://www.sierraclub.org/sites/www.sierraclub.org/files/uploads-wysiwig/trade-keep-in-ground-letter.pdf
http://consumersunion.org/wp-content/uploads/2016/09/CU-CFA-letter-on-TPP-9-6-16-House-FINAL.pdf
http://www.cato.org/publications/free-trade-bulletin/compromise-advance-trade-agenda-purge-negotiations-investor-state
http://ourfinancialsecurity.org/blogs/wp-content/ourfinancialsecurity.org/uploads/2013/12/AFR-Trade-Letter-12.19.13.pdf
http://www.citizen.org/documents/letter-froman-ISDS-september-2014.pdf
http://www.citizen.org/documents/letter-froman-ISDS-september-2014.pdf
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mechanism is changed. For its part, Brazil has never had one at all. There is good reason for the resistance. Even 

in the US, labor unions and environmental, health, development, and other nongovernmental organizations have 

objected to the agreements that the US is proposing. The agreements would significantly inhibit the ability of 

developing countries’ governments to protect their environment from mining and other companies; their citizens 

from the tobacco companies that knowingly purvey a product that causes death and disease; and their economies 

from the ruinous financial products that played such a large role in the 2008 global financial crisis. They restrict 

governments even from placing temporary controls on the kind of destabilizing short-term capital flows that have 

so often wrought havoc in financial markets and fueled crises in developing countries. Indeed, the agreements 

have been used to challenge government actions ranging from debt restructuring to affirmative action.” 

--Joseph E. Stiglitz, Nobel Laureate Economist, in Project Syndicate; November 5, 2013 

 

“The alleged goal of ISDS is to increase security for investors in states without an adequate “rule of law.” But the 

fact that the U.S. is insisting on the same provisions in Europe, where legal safeguards are as strong as they are in 

the U.S., suggests another motive: the desire to make it harder to adopt new financial regulations, environmental 

laws, worker protections, and food and health safety standards.” 

--Joseph E. Stiglitz in “Beware of TPP’s Investor–State Dispute Settlement Provision”  

for the Roosevelt Institue, March 23, 2016 

 

Buzzfeed Investigative Series on ISDS 

 

“…an 18-month BuzzFeed News investigation, spanning three continents and involving more than 200 interviews 

and tens of thousands of documents, many of them previously confidential, has exposed an obscure but 

immensely consequential feature of these trade treaties, the secret operations of these tribunals, and the ways that 

business has co-opted them to bring sovereign nations to heel. The BuzzFeed News investigation explores four 

different aspects of ISDS. … it will show how the mere threat of an ISDS case can intimidate a nation into gutting 

its own laws, how some financial firms have transformed what was intended to be a system of justice into an 

engine of profit, and how America is surprisingly vulnerable to suits from foreign companies.” 

--Four-part exposé from Pulitzer Prize-winning journalist Chris Hamby for Buzzfeed; September 2016 

 

 

The Economist on ISDS 

 

“IF YOU wanted to convince the public that international trade agreements are a way to let multinational 

companies get rich at the expense of ordinary people, this is what you would do: give foreign firms a special right 

to apply to a secretive tribunal of highly paid corporate lawyers for compensation whenever a government passes 

a law to, say, discourage smoking, protect the environment or prevent a nuclear catastrophe. Yet that is precisely 

what thousands of trade and investment treaties over the past half century have done, through a process known as 

“investor-state dispute settlement”, or ISDS.” 

--“The Arbitration Game,” The Economist; October 11, 2014 

 

Financial Times on ISDS 

 

“… a growing number of critics point to a surge in cases over the past decade arguing the system has morphed 

from a legitimate way for foreign investors to challenge extreme injustices such as expropriations, into a way for 

them to threaten, or influence, government regulations and even policy … There is also a legitimate question over 

just how much investment treaties – and investor protection clauses – do to lure foreign investors. Neither Brazil 

nor China have many treaties in place, yet both have attracted enormous amounts of foreign direct investment.” 

--“Trade deals: Toxic Talks,” Financial Times; October 6, 2014 

 

 

https://www.project-syndicate.org/commentary/joseph-e--stiglitz-on-the-dangers-of-bilateral-investment-agreements
http://rooseveltinstitute.org/beware-tpps-investor-state-dispute-settlement-provision/
http://rooseveltinstitute.org/beware-tpps-investor-state-dispute-settlement-provision/
https://www.buzzfeed.com/globalsupercourt
http://www.economist.com/news/finance-and-economics/21623756-governments-are-souring-treaties-protect-foreign-investors-arbitration
http://www.ft.com/intl/cms/s/0/27b8740e-48ce-11e4-9f63-00144feab7de.html?siteedition=intl#axzz3K6Btua6K

