
  
 
 
 
 
  
  
  
  

Volume 72 
Number 2 

Summer 2015

  

65The Challenges of  
Legal Education in the  
Neoliberal University
Harold McDougall

81Agents of Change: How  
Police and the Courts  
Misuse the Law to Silence  
Mass Protests
Crystal N. Abbey

109Masking Discrimination:  
How the “Second Wave”  
of RFRAs Can Weaken  
Protections for  
LGB Individuals
Laura Lane-Steele 



editor’s preface 

Continued inside the back cover
___________________________
National Lawyers Guild Review, formerly Guild Practitioner, is published quarterly by the National 
Lawyers Guild, a non-profit institution, at 132 Nassau Street, # 922, New York NY 10038. ISSN 0017-5390. Periodi-
cals postage paid at New York, NY and at additional mailing offices. Subscription rates are $75/yr for libraries and 
institutions; $25/yr for lawyers; $10/yr for legal workers/law students; $5/yr for incarcerated persons; add $5/yr for 
overseas; $6.50/single copy, and should be sent to: 132 Nassau Street, # 922, New York NY 10038. POSTMASTER: 
Send change of address to: National Lawyers Guild Review, 132 Nassau Street, # 922, New York NY 10038. 
Address all editorial correspondence and law-related poems, criticisms, articles and essays to: Editor-in-Chief, Na-
tional Lawyers Guild Review, 132 Nassau Street, # 922, New York NY 10038. Unsolicited manuscripts will not be 
returned unless accompanied by return postage. National Lawyers Guild Review is indexed/abstracted in Westlaw, 
PAIS-Public Affairs Information Service, The Left Index, the Alternative Press Index and in A MATTER OF FACT.
Editorial Board: Nathan Goetting, Editor in Chief; Richael Faithful, Executive Editor; Brett DeGroff,  Managing 
Editor; Kathleen Johnson, Book Editor; Katherine Taylor, Notes Editor; Deborah Willis, Layout Editor. Contributing 
Editors: Alan Clarke, Marjorie Cohn, Ryan Dreveskracht, Riva Enteen, David Gespass, Ann Fagan Ginger, Robyn 
Goldberg, Laura Horton, Brent Lapointe Nathan H. Madson, Luthien Niland, Meredith Osborne, David Saldana, 
Henry Willis, Lester Roy Zipris. The opinions expressed in the articles are those of the various authors, and each article 
is Copyright, 2015, by the author and by National Lawyers Guild Review.  
Advisory Panel:  Elvia Arriola, John Brittain, Margaret Burnham, Erwin Chemerinsky, David Cole, Barbara Dudley, 
Richard Falk, Lennox Hinds, Sylvia A. Law, Staughton Lynd, Ruben Remigio Ferro, Jitendra Sharma, Kenji Urata, 
Frank Valdes, Patricia Williams.

In 1983 Harvard Law School Professor Duncan Kennedy exposed the hidden 
agenda and unspoken values prevailing in legal education in “Legal Education 
and the Reproduction of Hierarchy,” the most brilliantly subversive essay ever 
written by a law professor still working within the system. Kennedy’s argument,  
reduced to a few sentences, was that law schools were factories of ideological 
indoctrination designed to create a kind of elite guardian class to preserve the 
economic and political status quo.  He argued that law schools teach the guiding 
tenets of the ruling class, the foremost of which is that positions of wealth, power, 
and domination in society are earned through a fair and just process and that, to 
a large extent, the role of the attorney is to protect this process from subversion.  
Law schools inculcate the ideology of hierarchy in countless ways—through 
the use of the Socratic Method, a form of pedagogy that casts the professor 
as an omniscient figure whom students are trained to please and emulate; by 
putting students in a perpetual state of competition and stress—over grades, 
summer associateships, law review positions, moot court contests, and so on; 
and, perhaps most disconcertingly given the traditional understanding of the 
classroom as a forum for the search for truth, by presenting the study of law as a 
formalistic academic discipline, like logic or math, that can result in absolutely 
“right” and “wrong” answers independent of social realities or political agendas. 
The essay was a masterpiece and remains as timely as ever—because things 
have gotten much worse since its publication.  

Writing in the tradition of Kennedy’s essay,” Howard University Law School 
Professor Harold McDougall’s “The Challenges of Legal Education in the Neo-
liberal University” explains the dangers accompanying the new “corporatized” 
system of legal education that is becoming increasingly pervasive in the U.S. 
It’s a system administered by professional bureaucrats rather than independent-
minded legal scholars. Whereas the traditional or “guild” model of law school 
governance, still used in Europe, had faculty members serve as administrators 
on a rotating basis to ensure the prioritization of free inquiry, the promotion of 



Harold McDougall
The Challenges of Legal Education  

in the Neoliberal University

Neoliberalism, a business-oriented ideology promoting corporatism, profit-
seeking, and elite management, has found its way into the modern American 
university. As neoliberal ideology envelops university campuses, the idea of 
law professors as learned academicians and advisors to students as citizens in 
training, has given way to the concept of professors as brokers of marketable 
skills with students as consumers. In a legal setting, this concept pushes law 
students to view their education not as a means to contribute to society and 
the professional field, but rather as a means to make money. These develop-
ments are especially problematic for minority students and faculty who wish 
to remain grounded in their communities. 

Today, as neoliberalism impinges upon the lives and jobs of legal academics, 
it is time for us to rethink the teaching of law. Part I explores what neoliberal-
ism is. Part II describes the challenges of the neoliberal university as a work 
context for all faculty, including law professors, and especially “rebellious” 
ones. Part III suggests that faculty must reassert their autonomy and agency 
despite the neoliberal university’s push to deny them. Part IV is the conclusion.
I.	What is Neoliberalism?

According to Prof. David Harvey of Johns Hopkins University, neolib-
eralism is an ideology promoting deregulation, privatization, and the inter-
nationalization of the market economy.1 Neoliberalism has caused stunning 
increases in poverty and inequality worldwide,2 and is increasingly associated 
with domestic and international authoritarianism.3

Neoliberalism has its roots in the neoconservative resurgence of the 1980s, 
marked by the rise of Margaret Thatcher in the U.K. and Ronald Reagan in 
the United States.4 Neoliberalism arose as previously left-of-center political 
parties made a “right turn,” abandoning the lower socio-economic classes 
in favor of corporate largesse,5 making common ground with the neocons 
in that regard. Modern neoconservatism is merely neoliberalism‘s extreme 
right wing. Driven by the “righteous indignation of the economically comfort-
able,” neoconservatism seeks to recreate a past in which “abuses of power 
and authority, portioned out by privilege, went unexamined, unspoken and 
were good for business.”6

_______________________________
Harold McDougall is a professor of law at Howard University, Washington, DC. He 
extends special thanks to his research assistant Akasha Perez, Howard University School 
of Law 2016. Thanks also go to Angela Harris, Kevin Johnson, and Shauna Marshall 
for their helpful comments.
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Today, the neoliberal/neocon consensus includes politicians regardless of 
their left or right designation.7 (Think of Bill Clinton or Tony Blair.) Christo-
pher Hitchens in Vanity Fair describes countries governed by this consensus. 
They are operated as commercial enterprises for private profit, “reinforced by 
collusion between the state and favored corporations, through which the profits 
from private exploitation of public resources remain private property and the 
debts incurred become public responsibility. [Manipulated by corporations,] 
the government is unaccountable to its citizens; the legislature is “for sale and 
functions mostly as a ceremonial rubber-stamp.”8

The neoliberal/neocon consensus accompanies a “worldwide shift of 
power away from the public realm [and] toward those who control the global 
economy.”9 It aims to convince citizens that “personal solutions to collective 
problems [are] the only viable option,” leaving individuals and families facing 
entrenched profit-making interests on their own as they try to protect their 
health, seek an education, or look for social support.10 A subset of this privati-
zation of social justice is the ideological construct that historically oppressed 
and exploited people of color must succeed, if at all, in a “colorblind” world.11  
Aiding the neoliberal/neocon consensus, the media works to discredit those 
who raise issues of social justice and the interests of disadvantaged groups, 
dismissing them as advocates for special interests12 or worse.13

II.	 The challenges of the neoliberal university
“What’s happening at other kinds of institutions around the country is now 

coming home to roost in higher education,” said one faculty member.14 A 
“cult of corporate expertise and private-sector savvy has corralled the upper 
reaches of university life.”15 The neoliberalization of universities thus replicates 
neoliberalism’s pattern in virtually every other sphere of its influence. One 
author has described that pattern as one of corporatization, managerialism, 
deprofessionalization, contingent labor, and “precaritization.”16

A.	Corporatization
The role of corporations actually begins at the founding of the American 

university. Prof. Judy Areen, former Dean of Georgetown Law School, ob-
served in the Yale Daily News that when higher education began here in the 
1600s, colonial authorities looked first to the English model of all-faculty 
governance. However, they determined that there were insufficient faculty 
available in the colonies to both teach in and operate the new institutions.17 
Instead, authorities established academic corporations18 such as Harvard, Yale, 
Brown, constituting private universities over which lay governing boards 
exercised complete legal authority.19

Corporate universities with lay governing boards are unique to the United 
States.20 The boards have “complete legal authority and responsibility for the 
institution.”21 In practice, they delegate part of that authority to the officers 
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and faculty, who manage the program and educational standards. They typi-
cally do not delegate their authority over adequacy of the plant, determina-
tion of overall policies, selection of a president, or the assurance of adequate 
financing, however.22 Universities elsewhere in the world, such as Oxford and 
Cambridge are guilds,23 not corporations, and are completely operated by the 
faculty.24 (Though neoliberalism has its sights on even these.25)

By the late 19th century, university governing boards in America included 
more businessmen and fewer community leaders and ministers than the 
original model.26 Public universities27 chartered by state governments in the 
mid-19th century also experienced increased business intervention, as cor-
porate and “robber baron” influence on state governments and educational 
institutions increased.28

All told, businessmen began wielding increasing power over curriculum 
and otherwise encroaching upon faculty autonomy in private universities as 
well as public. Professors, feeling an urgent need to protect academic freedom, 
tenure, and the faculty’s role in governance, formed the American Association 
of University Professors (AAUP) in 1915.29

The tension continues, but business and corporate interests rapidly gain 
ground as neoliberalism strengthens the lay board’s role. The term “neoliberal 
university” is generally applied to ostensibly public institutions such as state 
colleges or universities that have become subject to the dictates of neoliberal 
state legislators who serve corporate interests.30 It is no stretch to use the term 
also to describe those private universities whose governing boards and admin-
istrators have gotten comfortably into bed with corporate and/or neoliberal 
actors.31 Corporate officers now heavily populate private university governing 
boards—ostensibly to raise operating funds and bolster endowments.32 Today’s 
neoliberal university runs more like a business than an academy of learning.33

Katherine Franke of Columbia University Law School, speaking on “The 
Corporate University,” during a Pacifica radio interview, observed that when 
corporatization of a university takes place, top management—the President 
or Chancellor—

see themselves as responsible to investors or donors more than [they do] to the 
constituency on campus, the academics and students. A university is not just 
a business, where you have to have a bottom line that satisfies your board of 
directors every year like other businesses. We have a particular mission in the 
university, perhaps to do things that are unpopular, that challenge what your 
donors think is the right way in which you should be thinking about particular 
problems. If we’re not doing that, then we’re not running a university, we’re 
running some…kind of ideological machine.34

B.	Managerialism
A key feature of the corporate governing style is “managerialism,” which 

uses governing structures that are “hierarchical, bureaucratized, and secre-

legal education in the neoliberal university
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tive.”35 In the neoliberal university, managerialism heightens the role of 
administrators and governing boards in governance and curriculum, at the 
faculty’s expense.

The number of administrators and administrative staff at neoliberal universi-
ties relative to the number of faculty has dramatically increased over time,36 
while transparency and leadership accountability have steadily decreased.37 
In fact, the number of administrators and professional staff has more than 
doubled, and their rate of increase is more than double the growth rate of the 
student population.38  Nationwide, there are now more full-time administrators 
than full-time faculty, and the disparity is widening.39

Whereas administration used to be handled by faculty members rotating 
through the administrative structure, today’s typical mid-level administrator or 
staff person is not directly involved in teaching students, and may have little 
or no professional academic background. As a consequence, these “deanlets” 
may experience the incentives to carry out their assignments as abstract and 
amorphous. Under such conditions, they may shirk their duties, squander 
resources, and even engage in corrupt behavior.40 And they are typically even 
less responsive to students than they are to faculty.41

Power, perks, and pay concentrate at the upper levels of this system.42 Top 
administrators not only pull in astronomical salaries, says Professor Benjamin 
Ginsberg of Johns Hopkins University, they also surround themselves with 
status symbols—luxurious offices and residences, chauffeurs, household 
staff, lavish entertainment—all at the university’s expense.43 Governing board 
meetings are themselves lavish affairs, resplendent with first-class air tickets, 
chauffeured limousines, and five-star hotels.44

Administrative costs skyrocket as a result.45 These expenses are borne pri-
marily by students through tuition increases46 which far outstrip the consumer 
price index.47 Students and their families fall deeper and deeper into debt.48

At the same time, faculty participation in shared governance is rolled 
back.49 Major new programs, handling of student issues and the appointment 
of senior administrators are all undertaken with little or no faculty input.50 
Faculty members “learn about major new programs and initiatives from of-
ficial announcements or from the campus newspaper.”51

At National University, faculty complained of dramatic changes in “policies 
governing faculty work and welfare without the faculty consultation required 
by board-approved faculty policy documents.”52 Faculty at Pennsylvania State 
University faced paycheck docks if they didn’t participate in an insurance com-
pany’s wellness plan, which included questionnaires requesting some rather 
personal information. The VP for Human Resources said the administration 
considered assessing higher premiums for those who didn’t participate, but 
opted for the pay docking because it was “more transparent” and they wanted 
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to send a clear message.53 At the University of Florida Law School, a Dean 
search failed because of the central administration’s “incessant interference” 
with faculty governance.54

At the University of Virginia, highly-regarded President Teresa Sullivan 
was abruptly ousted in 2012 by governing board members “steeped in a cul-
ture of corporate jargon and buzzy management theories,” who “wanted the 
school to institute austerity measures and re-engineer its academic offerings 
around inexpensive, online education.55 The board is heavily weighted with 
corporate/neoliberal types, including “a coal company magnate, a Wall Street 
professional, a top lawyer for General Electric, a nursing home executive, a 
beer distribution entrepreneur, [and] the son of conservative televangelist Pat 
Robertson.”56 Many are UVA alumni, but few have any experience in delivering 
higher education.57 Due to popular outrage, Sullivan was quickly re-instated.
C.  Deprofessionalization, contingent labor, and “precaritization”

Deprofessionalization is “a new attitude toward specialized knowledge, 
which aims to discredit or eliminate all independent expertise and subject it 
to management-generated criteria.”58Deprofessionalization in the neoliberal 
university rolls back the traditional role of academics in the generation and 
transmission of knowledge,59 as new modes of delivering coursework narrow 
the role of tenured and tenure-track faculty.60

Internet-based learning approaches, especially MOOCs (massive open 
online courses) raise concerns about the centrality of the faculty’s role in the 
transmission of knowledge.61  Even the faculty’s ownership of their own intel-
lectual property has come into question.62 For example, the Rutgers University 
graduate faculty recently boycotted a university contract with Pearson Corp. 
that would give Pearson the intellectual property rights to any on-line courses 
the faculty develops.63

Research and teaching are more and more corporate-funded and corporate-
designed, as the university seeks to increase revenue through corporate 
sponsorships64 and partnerships.65 The resulting research and scholarship 
tends to affirm rather than challenge the corporate/neoliberal worldview or 
critique its impact on social and cultural life.66 Even curriculum and teach-
ing is affected.67

Contingent labor, transforming jobs that once promised “full long-term 
employment” into “part-time positions adjustable to changing demand,” 
minimizes the institution’s commitment to its employees.68 Labor contingency 
advances on the neoliberal university campus as buyouts and “post-tenure 
review” reduce tenure, restrict it, or eliminate it entirely.69 The number of 
adjuncts and part-time lecturers increases as the numbers of full-time teachers 
decrease. Today, half the instructional staff at American colleges and univer-
sities are part-time, almost doubling the number of part-timers since 1987.70

legal education in the neoliberal university
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At the same time, precaritization proceeds, as the administration cuts jobs, re-
duces salaries, and strips away health care, pensions, and other benefits. A clear, 
and possibly deliberate result is a state of “permanent insecurity and anxiety” 
among all those employed at the university.71 Academic salaries in neoliberal 
universities stagnate across the board, while “outcomes assessments” increase.72

D.	Changes in the mission and purpose of the university
Finally, the neoliberal university transforms the identities of those who 

work and learn there.73 A blogger known as the “Homeless Adjunct” observes 
that the universities of the 1960s convened “well-educated, intellectual, and 
vocal people,” creating incubators of popular dissent “against the Vietnam 
War, against racism, against destruction of the environment in a growing 
corporatized culture, against misogyny, [and] against homophobia.”74 This 
was unacceptable to “the corporations, the war-mongers, those in our society 
who would keep us divided based on our race, our gender, our sexual orien-
tation.”75 Neoliberalism has not only reintroduced hierarchy, patriarchy and 
authoritarianism, it has reinforced them as well.76

Today, the neoliberal university encourages the “little people” on campus 
to think of themselves as solitary individuals, trying to get ahead or simply 
survive, always ready to respond to managerial commands and to identify with 
the top leadership’s world view.77 Not only is education for the “99 percent” 
at risk, but even secure jobs78 and a social safety net, “occupying” them with 
ceaseless worry and crisis and draining their energy for social activism.79 It is 
now very difficult for many of us “to look up from the struggle for survival” 
and figure out how we got into this mess.80

Students are encouraged to see themselves as consumers of marketable 
skills81 rather than citizens in training.82 Neoliberal culture “hijacks the narra-
tive” of a university education—no longer to develop your mind, but so you 
can get a “good job.”83 Learning for the purpose of income generation becomes 
the primary goal of education,84 undercutting the university’s role in produc-
ing the informed population that is one of the foundations of democracy.85

Fewer and fewer students become “social engineers”86 with the analytical 
and practical skills needed to reconstruct community and protect it from cor-
rupt and overbearing private and public forces.87 Minority students, especially, 
experience stress and tension as they seek to accommodate the demands of 
the neoliberal world while trying to remain grounded in their own communi-
ties and cultural contexts.88 Standardized tests screen out more and more of 
such “grounded” minority candidates, increasing the number of minority and 
female students who have learned to adapt to white male ways of thinking.89

To effect this transformation, neoliberal university leadership does every-
thing possible to undermine real solidarity and cohesiveness among faculty, 
students, and lower-level staff, often by creating the illusion of university-wide 
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solidarity with “pomp and circumstance.”90 The Homeless Adjunct sees this as 
part of the process of killing of the American University, in “five easy steps.”91

Faculty at neoliberal American universities have put little energy into re-
sistance, however, and not merely because they fear for their jobs.92 Faculty 
members at National University believe that the administration “fosters an 
environment where…freedom to ask questions and critique administrative 
policies are restricted, and resources and support for developing new ideas 
are unavailable.”93 Saslow warns that “for preaching that education is for 
public citizenship, not private productivity, [faculties] are now besieged by an 
inquisition-cum–hostile takeover [including a media campaign] to undermin[e] 
public sympathy for the professoriate, represented as a bunch of expensive, 
meddlesome, and unaccountable slackers.”94

Canadian professor Magda Lewis poignantly observes that progressive 
faculty in neoliberal universities have to “think one way and live another, to 
believe in a more egalitarian and open society while working within increas-
ingly elitist and closed institutions.”95 Though they believe deeply in the 
need to build a different kind of society, they feel “compelled to struggle for 
resources and power within the one that actually exists.”96

She’s preaching to the choir. Here’s Prof. Saslow: 
Though sixty-four isn’t so old today, I yearn to retire as soon as my precarious 
401(k) may permit. I can’t bear any longer my front-row seat at the relentless 
boxing match between the corporate deanlets and us dwindling holdouts. [W] e’ve 
been up against the ropes for years, continually punch-drunk from the latest 
dictatorial, wrong-headed, or merely superfluous ‘innovation’ that management 
keeps jabbing at faculty. I used to be an honored professional, with valued ex-
pertise and integrity certified by peers. Now educators, like everyone else, are 
being beaten down [as lazy unreliables] who must be monitored and kept hungry 
and ignorant of everything outside our assigned task. I only hope we still have 
strength enough to fight off these pandemic assaults. 97

David Harvey urges progressive academics to do more than simply engage 
in critical analysis of existing conditions at the neoliberal university, however.98  
We must develop solidarity within our ranks. We must locate the community 
that potentially exists among our colleagues, understand its “stock stories” 
(such as those told by Professors Lewis, Franke, and Saslow99) and attempt to 
ground those stories with narratives about how neoliberalism affects us and 
what we can do about it. I call this “rebelling on campus.” 
III.	 Resisting the neoliberal university

The first step is to revive the “guild paradigm” of university faculties.100 
University faculty members should be “long-term, active members,” of this 
guild, not “alienated part-timers.” This means reconstituting ourselves as a 
collective. Only in this way can we resist the neoliberal regime, which seeks 
to convert university values and practices from serving the common good to 
serving societal privilege and its entrenched elites.101

legal education in the neoliberal university
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Faculty are beginning to organize.102 The AAUP reports an increasing 
number of faculty union drives at public universities, for example. Faculty at 
the University of Illinois at Chicago (a public university) recently organized 
a union called the UIC United Faculty. They are the first faculty from a large 
research university in Illinois to do so. In the spring semester of 2014, virtu-
ally the entire tenure-track and non-tenure track faculty voted to ratify United 
Faculty’s labor contract with university management.103

Tenure-line faculty at private institutions, in contrast, have been blocked 
from organizing formal unions since 1980 by the U.S. Supreme Court deci-
sion in NLRB v. Yeshiva University.104  In that case, the court ruled that Ye-
shiva tenured and tenure-track faculty had significant managerial authority 
and therefore collective bargaining rights were inappropriate.105 According 
to the Court, individual schools within the University are “substantially au-
tonomous, and the faculty members at each school effectively determine its 
curriculum, grading system, admission and matriculation standards, academic 
calendars, and course schedules.”106 “[T]he overwhelming majority of faculty 
recommendations as to faculty hiring, tenure, sabbaticals, termination, and 
promotion are implemented…. [giving Yeshiva’s faculty a] crucial role . . . 
in determining other central policies of the institution.”107 (Faculty in today’s 
neoliberal universities should ask themselves whether they think they have 
a “significant” managerial authority, or a “crucial” role in determining the 
central policies of their institutions.)

Regardless, the AAUP charters and sponsors collective bargaining units in 
private universities that lack only the power to collect dues or to call a strike.108 
Moreover, faculty “handbooks” have been recognized as a contractual obli-
gation of private universities to respect faculty rights at least since the case 
of Greene v. Howard University (1969).109 Several cases following Greene 
have come to similar conclusions.110 In addition, some authors urge faculty to 
participate more vigorously in college governance institutions and even seek 
a larger faculty role in them as an alternative or supplement to the labor union 
approach.111 (The University of Toronto, for example, has significant faculty 
and student representation on its governing body.112) 

According to one report, faculty guilds comprise the university’s “quality 
engine,” and administrators should give them sufficient autonomy to ensure 
the integrity of their work and thereby the success of the university.113  On 
the other hand, the work of the “administrative shell” surrounding the guilds 
is essential to their success, supporting the recruitment and retention of stu-
dents as well as faculty, to say nothing of “libraries, laboratories, computers, 
buildings, travel, research assistance, and the like.”  The “defining function” 
of the shell is to raise money from donors and to facilitate “grant and contract 
application and awards to expand the research base,” as well as ensuring “the 
efficient and effective operation of the institution.”114
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Though the “administrative shell” surrounding the quality engine supplies 
crucial management and support, its hierarchical organizational structure 
should not spill over into the “quality engine’s academic core.”115  That upsets 
the balance, and that is the story of the neoliberal university. It is out of balance.

To restore the balance, we faculty “guild” members in neoliberal universi-
ties must regain our lost autonomy,116 by unionizing in public universities, by 
putting real energy into AAUP chapters in private universities, and by gener-
ally stepping up when it comes to university governance. Doing this, we will 
be better able to use the university as a base from which to help protect the 
public at large from neoliberalism’s onslaught.117

Professor Lewis points out that progressive faculty today, like progressive 
public intellectuals in general, are more and more likely to stand alone, “dis-
connected from social movements in a way that would have been difficult to 
predict two decades ago.”118 That’s a real problem, and it’s especially important 
because neoliberalism affects not only our university, but our planet, and all 
its residents.119 

That leads those of us who are academics to the next step, re-engagement 
with the community, which I discuss in another article.120 This is essential to 
help us struggle against our own elitism as well as to help us make common 
cause with skilled and resourceful people who are struggling with the neo-
liberal political economy as surely as we are.
IV.	Conclusion

We must  protect the honor of our profession121 and our rights as faculty, not 
only for our own autonomy and agency, but also to strengthen our engagement 
with today’s fragmented social movements and, indeed, with the communities 
from which we have come.122 In the epiphany process, we think outside our 
respective boxes together, creating a broad-based program out of their work 
and our own,123 serving all our interests.124

As we undertake such important projects, developing strategies and tactics 
to solve the economic, social, political, and environmental imbalances that 
undergird global inequality and exclusion, it is crucial that we model consen-
sus, community and solidarity in our own ranks. This must be a democratic, 
collegial process involving our students and alumni as well as the participants 
in today’s social movements, and it needs to begin now.125

_________________________
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of Denver: Strum College of Law (2014), http://www.law.du.edu/index.php/rocky-
mountain-collective-on-race-place/sponsored-activities/equal-protection-initiative. RPL 
seems to have reignited the “guild” idea as a community of practice, creating a social 
movement of sorts among some members of the faculty and student body, and their numbers 
are growing. They have not yet attempted to exercise agency in faculty governance or by 
collaborating with community organizations in the field, however. These would both be 
necessary steps towards achieving the relatively autonomous and socially engaged law 
faculty guilds which I envision. But they are off to a very good start.
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I.	Introduction
In the fall of 1997, nonviolent activists united at Headwaters Forest in 

northern California to protest redwood tree logging in the area.1 As part of 
their demonstration, protesters formed a human chain, linking themselves 
together with “black bear” devices. The “black bear” device consists of a 
heavy metal tube housing a welded center rod, within which demonstrators 
can link arms together while protecting their arms from external force.2 The 
device allows protesters to separate at will, but prevents police from doing so 
forcibly.3 When police arrived at Headwater Forest, the protesters refused to 
release themselves.4 After several failed attempts to pull protesters apart, law 
enforcement resorted to deliberately violent tactics—including jamming pep-
per spray-soaked Q-tips into the corners of the protesters’ eyes.5 Even so, the 
protesters refused to release. The officers again wedged pepper spray-soaked 
Q-tips into the protesters’ eyes.6 

During a second, similar protest in the fall of 1997 at the Pacific Lumber 
Company, protesters employed “black bears.”7 In response, police again forced 
pepper spray-soaked Q-tips into the corners of the protesters’ eyes.8 However, 
this time, immediately following instructions to release the “black bears,”9 an 
officer—from only a few inches away—also sprayed short bursts of pepper 
spray directly into protesters’ faces.10 

At a third protest against redwood tree logging, this time taking place at a 
state congressional office, demonstrators relied on “black bears” during their 
action. Predictably, upon seeing the “black bear” devices, the police officers 
plied their Q-tips.11 Officers even pried protesters’ eyes open and sprayed 
pepper spray directly into them.12 But this time officers went even farther. 
Instead of deescalating the use of force once protesters were eventually sepa-
rated from one another, police deliberately continued their gratuitous violence 
against them—spraying more pepper spray directly into their faces—even 
after protesters had submitted.13

Current international human rights law aspires to defend protesters’ free-
dom of expression and assembly. However, there are shortcomings. Despite 
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international bans against the use of chemical agents14 during international 
(and non-international) armed conflict15 and using such weapons as riot 
control agents,16 some nations’ domestic laws inexplicably permit chemical 
weapon use against peacefully assembled citizens.17 Permitting such barbaric 
practices in domestic situations18 undermines the underlying principles and 
values behind various bans on chemical weapon use in war.19 The First Amend-
ment of the U.S. Constitution protects peaceful protesters’ activities, yet First 
Amendment jurisprudence seemingly does not extend protections to protesters 
when police use chemical agents against them. Aside from this Constitutional 
asymmetry, domestic laws permitting chemical agent use against civilians 
are also fundamentally at odds with international law and the treatment of 
chemical agents in other comparable international contexts. 

Both international customary law20 and various treaties21 proscribe offensive 
(as opposed to defensive) chemical agent use in armed conflicts, including 
as riot control agents. Yet, at the same time, international law cannot enter 
into domestic realm and bind unwilling States. Further, the treaties binding 
the United States currently distinguish between using such weaponry “during 
hostilities as a method of warfare, which is prohibited, and use for purposes of 
law-enforcement, which is permitted.”22 Consequently, domestic police forces 
in the United States may use chemical agents, identical to those forbidden in 
international contexts, offensively against peacefully assembled citizens.23

Adding further to the contradiction,24 domestically the United States pro-
hibits chemical riot control agent use against enemy combatants,25 permitting 
their use only during “defensive military modes.”26 To an extent, this approach 
is in line with international law.27 Permissible defensive military uses include 
using chemical riot control agents to discipline rioting prisoners of war under 
U.S. military control, using chemical riot control agents to minimize civilian 
casualties, using chemical riot control agents for rescue missions, and using 
chemical riot control agents to combat “civil disturbances, terrorists, and para-
military organizations.”28 In light of the narrow range of contexts allowing for 
chemical weapons use, the use of chemical riot control weapons on peaceful 
protesters, such as those used against the redwood tree logging demonstrators, 
violates domestic and international law on its face. Specifically, using domestic 
chemical riot control agents in peaceful contexts isn’t defensive, but offensive. 
While military personnel may only use riot control agents defensively during 
international armed conflicts, domestic police are permitted to use riot control 
agents offensively during domestic peaceful protests—and regularly do so.

The United States preserves the right to use chemical weapons offensively 
against civilian demonstrators, because it does not consider chemical riot 
control agents as “a method of warfare.” Under its own exceedingly narrow 
interpretation of international law, the U.S. uses riot control agents far more 
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aggressively against its own citizens than would be lawful in actual military 
contexts, such as during armed conflict.

In doing so, the U.S. has made itself an outlier in the international com-
munity. “[T]he vast majority of States, including Australia and the United 
Kingdom, were of the view that riot-control agents must not be used in hostili-
ties.”29 The point is not that the United States violates international law when 
it uses such riot control agents domestically. Rather, the paradox revolves 
around such use of force against peacefully protesting citizens when identical 
usage during armed hostilities would be patently illegal under international 
laws that the United States claims to respect. Respect for international law 
would preclude the use of chemical riot control agents for either offensive or 
defensive purposes.

Existing international non-treaty (also known as “soft law”) standards also 
restrict offensive chemical agent use, such as when used by police against 
civilians.30 For example, the Basic Principles on the Use of Force and Firearms 
by Law Enforcement Officials instructs governments and law enforcement 
officers to use the most proportional methods of force, so as to avoid unnec-
essary death or injury.31 Specifically, General Provision 5 states, “Whenever 
the lawful use of force and firearms is unavoidable, law enforcement officials 
shall exercise restraint in such use and act in proportion to the seriousness 
of the offence.”32 General Provision 8 provides, “Exceptional circumstances 
such as internal political instability or any other public emergency may not be 
invoked to justify any departure from these basic principles.”33 The General 
Provisions instruct law enforcement officials to “avoid the use of force, or . . . 
restrict such force to the minimum extent necessary” when policing unlawful, 
but non-violent, assemblies.34 

Police use of force should be proportional to the actual threat posed by 
demonstrators. The peaceful, nonviolent nature of the protest must be taken 
into account. Often, as illustrated by the cases below, it is the officers—not 
the protesters—escalating the need for force and violence. Police either 
responded disproportionately to demonstrators or police created the exigent 
circumstances requiring force within the upper (or highest) limits of available 
responses. In this way, the cases outlined in this article are paradigmatic and 
they are merely representative of a longstanding and systemic police practice 
of disproportionately and indiscriminately using potentially lethal chemical 
agents35 against peaceful protesters.36 

International humanitarian and customary law, as well as basic internation-
ally recognized principles on policing, provide the fulcrum for this article. 
Given current U.S. policy and practice, several important questions must be 
answered.37 Chiefly, how can a “civilized” nation, such as the United States, 
permit chemical weapon use against civilians exercising a fundamental right to 
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free expression?38 In light of the history and evolution of prohibitions against 
chemical agent use both in international and non-international armed conflict, 
where both sides are armed, it would seem that use against peaceful citizens 
would clearly be prohibited. The ongoing practice is counterintuitive, the 
legality aberrant and abhorrent. Relatedly, the following question must also 
be considered: is it the case that, as police forces become more militarized 
and U.S. law enforcement more closely resembles a de facto paramilitary 
organization, has the definition of “conflict” has changed?39 Are the police 
literally waging a kind of war against protesters? Common sense suggests 
that “conflict,” in a legal sense, cannot actually arise when only one party is 
armed and is the only aggressor. But if the rules of force are in fact changing 
as police assume a more militarized role, we must understand the evolving 
nature of the “conflict” and the accompanying legal implications. 
II.	 History as a guide to the explain the savagery of chemical agent use

Chemical agent prohibitions are ancient, dating as far back as the Indian 
prohibition against toxic weapons in the Ramayana and Mahabharata.40 
Similar proscriptions are also found in ancient Chinese, Greek, Roman, 
and Islamic texts.41 These regulations and restrictions were valued as clear, 
principled restraints necessary to avoid conflict and, until the end of the nine-
teenth century, were familiar edicts.42 At the turn of the nineteenth century, 
Europe gave birth to modern chemical warfare, a corollary to the Industrial 
Revolution.43 Nevertheless, such weaponry was still prohibited and considered 
“barbarous,” in large part because it greatly endangered civilians in close 
proximity to warring troops.44 

Despite longstanding cultural prohibitions and more recent cautionary 
approaches, nations heavily employed chemical weapons during World War 
I. Germany, in particular, with its vast industrial power, manufactured lique-
fied chlorine gas in mass quantities in response to intense trench-warfare.45 
Chlorine gas proved to be a very effective weapon for trench-warfare and its 
advantages encouraged the manufacture of other chemical weapons, such as 
mustard gas.46 Many World War I soldiers exposed to mustard gas experienced 
injuries, such as severe eye trauma and chronic respiratory failure, that lasted 
long after the war—some injuries persisting nearly 40 years later.47 The inter-
national community was outraged at these outcomes. In response, nations that 
employed poisonous gases during World War I agreed to express international 
prohibitions against such weaponry in future warfare.48 

During World War II nations did not employ chemical agents to the same 
extent that they used them during World War I, with one notable exception: 
Germany. Before the Final Solution, Germany used chemical agents to 
sterilize and euthanize millions of people.49 I.G. Farben, a German chemical 
manufacturer, provided the Nazis with those chemical agents. I.G. Farben 
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provided the original canisters of carbon monoxide gas for the Nazi killing 
centers.50 By 1943 it had provided the Nazis with an even more deadly weapon, 
hydrogen cyanide, or Zyklon B. Zyklon B is a powerful pesticide fumigation 
agent, and I.G. Farben’s mass production of the weapon helped the Nazis to 
murder millions.51 

At the end of World War II, the Allied Powers (the United States, France, 
China, Russia, and Britain) formed the International Military Tribunal in 
Nuremberg.52 The Allied Powers also created National Military Tribunals, held 
in different allied-occupied territories. In the United States’ National Military 
Tribunal case United States v. Krauch [Trial No. 6],53 the United States pros-
ecuted I.G. Farben for participating in crimes against peace, plunder, spoliation, 
and involvement in slave labor.54 Part of the indictment stated that I.G. Farben 
“knowingly supplied Zyklon B poison gas . . . , conducted notorious medical 
experiments upon unwilling prisoners at Auschwitz, and operated a massive 
industrial complex next to Auschwitz.”55 The Court, however, dismissed the 
poison gas allegations because the prosecution failed to prove I.G. Farben 
had significant knowledge56 that the SS (Schutzstaffel) murdered millions of 
people with Zyklon B, instead of using it as an insecticide.57 Notably, neither 
the prosecution, as a legal basis for its indictment, nor the final opinion of the 
tribunal mentioned any of the international treaties prohibiting the use of this 
type of chemical agent during warfare.58

Following the Nuremberg trials and the Cold War, the United Nations Gen-
eral Assembly passed a resolution applying the 1925 Geneva Gas Protocol to 
any armed conflict.59 Accordingly, in either international or non-international 
armed conflicts, chemical agent use against civilians violates customary in-
ternational law.60 

United Nations’ resolutions banning chemical agents are gaining increasing 
international acceptance. In 1972, the U.N. adopted the Biological Weapons 
Convention and, later, the 1993 Chemical Weapons Convention.61 Notably, 
1993 Chemical Weapons Convention regulates international armed conflicts 
and non-international armed conflict in identical fashion, applying broad 
prohibitory language in both circumstances.62 For example, Article I prohibits 
States Parties63 from developing, producing, acquiring, stockpiling, retaining, 
transferring, or using chemical weapons “under any circumstances,”64 in both 
international armed conflicts and non-international armed conflicts.65 

A close review of the history and evolution of international chemical weap-
ons bans reveals a strong disconnect between international prohibitions against 
chemical weapon use during wartime (under almost all circumstances) and 
the domestic laws in the United States permitting chemical agent use against 
peaceful protesters. One common attempt to reconcile these conflicting ap-
proaches suggests that domestic police use of chemical weapons is qualitatively 
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different in nature and lethality than chemical agents deployed in combat. 
However, this answer is proves too much, for reasons explained below. In 
actuality, the historical, worldwide ban against most forms of chemical agent 
use exposes the depravity of United States law enforcement officers’ treatment 
of peaceful protesters.
III.	Responding to peaceful protests: Deliberate excessive police force?
A.	Non-lethal vs. less-lethal weapons—still excessive?

The United States’ and NATO’s definition of non-lethal weapons is prob-
lematically narrow. 66 For example, the United States Department of Defense 
defines non-lethal weapons as those that are “designed to incapacitate while 
minimizing fatalities and permanent” injuries.67 NATO similarly defines non-
lethal weapons as those weapons that incapacitate with a “low probability of 
fatality or permanent injury.”68 However, the term “non-lethal” connotes that 
there are no fatalities when police, paramilitary, or military organizations 
use such weapons.69 By contrast, the U.S. and NATO definitions plainly state 
that non-lethal weapons merely diminish the number of fatalities. Tellingly, 
these definitions fail to specify how many lives are actually spared by non-
lethal weapons use. 70 Clearly, these two definitions do not describe non-lethal 
weapons, but rather less-lethal weapons. 

To determine the lawfulness of whether a weapon is non-lethal, the follow-
ing factors must be considered: (1) design, (2) range, (3) power settings, (4) 
environmental impact, (5) discriminate or indiscriminate use, (6) whether the 
weapon complies with the prescribed rules and standards governing weapon 
use (such as proportionality) and (7) which rules apply to the weapon’s 
technology.71 But the difference between a “lethal” and “non-lethal” agent is 
sometimes merely nominal.72 Pepper spray, for example, “can cause respira-
tory failure in susceptible individuals.”73 Other riot control agents such as 
chlorobenzylidene-malononitrile (CS) and chloroacetophenone (CN) gas can 
be lethal at a rate of 0.5 percent or higher.74 These riot control agents can be-
come lethal even when used according to specifications. Less-lethal weapons 
also have the potential to kill.75 

Modern police forces model themselves after paramilitary organizations by 
stockpiling and deploying rubber bullets, pepper spray, beanbag launchers, 
paint-ball guns, and concussion grenades to combat protesters.76 Again, this 
creates a baffling absurdity in which various legal mechanisms prohibit the 
military from using riot control agents against enemy combatants, but domestic 
police officers may use riot control agents against domestic peaceful protesters.

Pepper spray is the most common, less-lethal chemical agent currently 
used by law enforcement for riot control. Police believe “[t]he ability to use 
force remains a necessary and critical aspect of policing”77 because it allows 
police to constrain and repress people’s behavior.78 Law enforcement employs 
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three different types of chemical agents against citizens. First, officers use 
CN gas, which is a type of tear gas that is dispersed into the air. Exposure to 
CN “causes the eyes to water uncontrollably . . . shortness of breath, stinging 
sensations on the skin[,] and nausea.”79 Psychological effects include “fear and 
panic, simultaneously.”80 Second, officers use CS gas, which “immediately 
affects the mucous membranes of the eyes, nose, and throat, producing tears, 
incessant coughing, respiratory distress and a burning sensation on the skin.”81 
Psychological effects include “fear, panic[,] and cognitive disorientation.”82 

Lastly, officers deploy oleoresin capsicum (OC, or pepper spray), derived 
from the cayenne pepper plant.83 Physical effects from OC exposure include 
“swelling in the mucous membranes of the eyes, nose, and throat.”845 Pepper 
spray exposure also causes capillary dilation and involuntary eye closure; 
“nasal and sinus drainage; constricted airway; temporary [larynx paralysis 
precipitating] gagging, coughing, and shortness of breath[,]”85 and skin irrita-
tion and inflammation.86 The physical and psychological effects resulting from 
pepper spray are precisely why law enforcement finds pepper spray so effec-
tive—the chemical agents incapacitate and force protesters into submission.

In short, law enforcement does not actually use non-lethal weapons. 
Protester fatalities would be zero if this were the case. However, the use of 
less-lethal weapons, like pepper spray and other riot control agents, do not 
necessarily provide law enforcement with less violent means to respond to 
peaceful protesters—particularly when police use these weapons offensively. 
The weapons described above are attempts to limit fatalities and injuries, but 
such they may not always succeed.

B. Hypermilitarized excessive force and questions regarding proportionality

Police use gentler tactics against those they deem “good protesters.” Police 
use more aggressive or violent tactics against “bad protesters.”87 A “good 
protester” is a protester police think has a legitimate reason for protesting, e.g. 
union picketing.88 Law enforcement generally responds to this type of protest 
with more tolerance and exercises more generous restraint. Police deem those 
who protest impersonal issues, like environmental abuses, as “bad protesters.” 
Law enforcement tends to look down upon these more politicized protesters, 
even as they exercise their same protected right to free expression.89 Thus, 
police are more likely to employ violent tactics against “bad protesters,” most 
often with pepper spray, because of cultural attitudes that encourage less toler-
ance and less generous discretion toward mass political demonstrations. All 
protesters have a Constitutional and human right to freely express themselves. 
Despite this basic principle, police officers often make arbitrary determina-
tions and deliberately apply excessive force against peaceful protesters—the 
same excessive force that military personnel are prohibited from using against 
enemy combatants.

agents of change: misuse of the law to silence mass protests
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Nowadays police officers look increasingly like armed forces heading off 
to battle and less like civilians enforcing the rule of law. This is especially 
the case when police respond to mass protests. Take Ferguson, Missouri, for 
example. Various pictures and videos taken by private citizens and uploaded 
to the internet show police officers in army fatigues, guns aimed at unarmed 
civilians, and military-grade equipment at the ready. Images like these have 
become ubiquitous. 

To cite one of the most famous historical examples, foreshadowing count-
less others, is the 1968 Chicago Democratic National Convention (DNC). 
There, protests erupted and police responded with brute force. Protesters 
rallied against the Vietnam War peacefully until police physically attacked 
them. Police beat protesters with their batons90 and sprayed them with pepper 
spray and tear gas. In response, Chicago Mayor Richard Daly further escalated 
the antagonism by calling up more than 20,000 police and National Guard 
troops to secure the convention.91 One senator at the DNC compared Daley’s 
response to the Gestapo, proclaiming “With George McGovern, we wouldn’t 
have Gestapo tactics on the streets of Chicago!”92 Mayor Daley did not do 
much to distance himself from the Nazi analogy. Rather, lip readers later al-
leged that he shouted up from the convention floor, “Fuck you, you Jew son 
of a bitch! You lousy motherfucker! Go home!”93 

Fast forward to a more recent historical example, the 1999 World Trade 
Organization protest.94 Protesters withstood Seattle law enforcement’s use of 
pepper spray, tear gas, concussion grenades, and rubber bullets95 as police on 
the ground used force to incapacitate them.96 Nonetheless, non-threatening 
protesters sat in an intersection and locked arms forming a human knot.97 
Police then informed the protesters that failure to disengage and vacate the 
intersection would result in arrests.98 When none of the protesters moved, the 
police hurled tear-gas at the protesters.99 Chaos ensued and the Seattle mayor, 
Paul Schell, criminalized gas mask possession, among other constitutionally 
questionable acts.100 Law enforcement’s more appropriate response would 
have been to use no force against peaceful protesters and instead arrest only 
those protesters committing violent crimes. The Seattle police response is an 
all too familiar one. It was excessive and dangerous. 

At the Denver Democratic National Convention in 2008 plainclothes of-
ficers wore t-shirts emblazoned with phrases like: “I get up early to beat the 
crowds” and “We kicked your father’s ass in 1968 . . . Wait ‘til you see what 
we do to you!”101 As if that did not send a clear enough message to protest-
ers, cops showed up to the convention in “shiny black armor, batons in hand, 
surrounding a small, vastly outnumbered group of protesters.”102 The most 
violent clash occurred between county deputies and undercover Denver cops 
posing as violent protesters.103 County deputies pepper-sprayed the undercover 
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Denver cops, not knowing they were undercover—it was a shoot-first-ask-
questions-later scenario, an all too familiar scene with mass protests. Law 
enforcement attempted to use agent provocateurs to incite peaceful protesters 
to violence.104 That is, they were creating crimes for themselves to police—and 
undermining the protesters’ right to expression and assembly in the process.

The following year at the G20 Summit in Pittsburgh, protesters described 
an even more aggressive and militant scene. One protester’s photo depicted a 
police officer standing in the middle of an intersection wearing an olive-drab 
top, forest camo pants, and combat boots.105 The officer also wore a handgun 
strapped to his thigh and carried another in hand.106 The camo looks distinctly 
out of place in this quintessential urban setting. The officer’s absurd costume 
emphasizes the hyper-militarized persona so many officers display when 
countering mass protests.107 

Throughout the protest, several citizen-journalists posted YouTube videos 
of police officers dressed in military gear, yanking students up off the street 
and tossing them into unmarked cars.108 Other citizen-journalists tweeted 
and uploaded pictures and videos of police shooting tear-gas, beanbags, and 
rubber bullets into dorm rooms.109 Still others blogged about the protests and 
documented how law enforcement arrested people under the theory that they 
could potentially disrupt traffic and exits. No one had actually broken the law 
prior to his or her arrest.110 Police officers, including a freelance security unit 
from Chicago, arrested anyone who looked like they might break the law, 
namely young students.111 According to the Pennsylvania ACLU Director, Vic 
Walczak, “the police presence ‘seemed to focus almost exclusively on peace-
ful demonstrators[.]’”112 In the end, police arrested 190 people, one of which 
was an actual journalist. Police not only confiscated the journalist’s camera 
but also destroyed the camera and deleted all the photographs and videos she 
took during the protests, which included pictures of the officers’ response.113

Yet again in 2011, during the Occupy Protests, a University of California 
police officer hosed a peaceful protester with pepper-spray.114 Captured on film, 
the image went viral and the internet had a field day manipulating the image.115 
Across the nation, police met Occupy protesters in full riot gear looking to 
pick a fight.116 One encounter in New York included officers spraying pepper 
spray at a group of protesters that officers penned in with police fencing.117 

Occupy reignited public discussion about police militarization thanks in 
large part to citizen reporting on social media sites like Instagram, YouTube, 
Twitter, Facebook, Reddit, blogs, and more.118 Young people armed with smart 
phones live-streamed video coverage of police using deliberate physical ag-
gression. Oftentimes, even if an officer was able to take the phone or arrest 
the protester, another protester was already documenting the incident and, as 
a result, the police could not suppress these stories.
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In August 2014 a Ferguson, Missouri police officer named Darren Wilson 
shot and killed Michael Brown, an unarmed black teenager. Fed-up citizens, 
enraged by an oppressive police regime routinely targeting black people, 
erupted in protest. In response, Ferguson police, Missouri state police, and 
the National Guard came to quell the protests—to no avail. The incident 
hit national news and demonstrations continued, with varying degrees of 
frequency and intensity, for months. Not long after the shooting, John Oli-
ver, host of HBO’s satirical news show “Last Week Tonight,” explained the 
hyper-militarized and wildly disproportionate response to citizen unrest.119 
Oliver compared images from the war in the Middle East with images from 
Ferguson. The images were eerily similar.120 The situation worsened when, 
predictably, a grand jury failed to find sufficient evidence to support an indict-
ment against Officer Wilson.121

War-like images are a common way for for-profit companies to hawk their 
made-for-war weapons and gear to municipal police departments, just as they 
do the military. The idea that police and military forces are fighting wars—the 
war on crime, the war on drugs, war on terror, all faceless and abstract en-
emies—permits these companies to sell MP5 semi-automatic machine guns, 
for instance, under the slogan: “From the Gulf War to the Drug War—Battle 
Proven.”122 With advertisements like this, it is no wonder that cops, who are 
civilians, see themselves as a military unit fighting a war on home soil.123 
Armed with violent, less-lethal riot control and chemical agents, the modern 
police officer is armed for war against citizen protesters.
IV.	Judicial responses to police deliberate excessive use of force: 

chilling free speech and assembly
A.	Excessive force law in the United States

Meanwhile, the Supreme Court often allows law enforcement to use violent 
measures to break up protests without any consequences. The Supreme Court 
applies a reasonableness standard for excessive force. 124 The Court discerns 
whether law enforcement used reasonable “non-deadly” force by balancing 
law enforcement’s “intrusion on the individual’s Fourth Amendment interests” 
against the government’s interests.125 This balancing approach has created 
confusion. Some courts will find law enforcement’s use of pepper spray on 
an arrestee actively resisting arrest or refusing police requests to be exces-
sive, while other courts hold that the use was reasonable.126 As a result, police 
officers apply these standards to criminal suspects and peaceful law-abiding 
citizens indiscriminately. Yet, the use of force applied to a criminal resisting 
arrest should not be the same as the force applied to peaceful law-abiding 
citizens exercising their constitutional right to expression and assembly. 

Protesters may sue law enforcement for unreasonable and excessive use of 
force under 42 U.S.C. §1983, the Federal Civil Rights Act. Courts examine 
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Section 1983 violations to determine (1) which specific constitutional right 
the officer-defendant violated via excessive force, thereby determining the 
standard to measure excessiveness, (2) “whether the defendant’s use of force 
actually violated the governing constitutional standard,” and (3) “whether the 
constitutional right was ‘clearly established’ at the time of the defendant’s 
actions,” an analysis relevant to a defendant’s qualified immunity.127 Courts 
determine whether an officer-defendant’s use of force is unreasonable based 
on the totality of the circumstances, which may include “the severity of the 
crime at issue, whether the suspect poses an immediate threat to the safety of 
the officers or others, and whether he is actively resisting arrest or attempting 
to evade arrest by flight.”128 While the standard is objective—meaning the 
officer’s specific intentions are irrelevant129—courts tend to give the officer 
extreme deference, recognizing the officer’s need to make split-second deci-
sions during tense situations.130 

In Headwaters Forest Defense v. County of Humboldt, the Ninth Circuit 
Court of Appeals held that the police used excessive force against environmen-
tal protesters.131 The court reasoned, “pepper spray was unnecessary to subdue, 
remove, or arrest the protesters” and that the officers could have reached their 
desired results by using safer and less excessive means to release the protesters 
from the “black bears.”132 Consistent with this reasoning, the court found the 
protesters did not actively resist the officers but rather peacefully conducted a 
sit-in, which further contributed to the court’s conclusion that the police used 
more force than reasonably necessary.133 

By contrast, the Supreme Court determined in California v. Hodari D.134 
that the Fourth Amendment might not provide constitutional protection against 
excessive use of force. The Court held that the Fourth Amendment applies 
to only two types of seizures:135 (1) physical contact between the officer and 
suspect and (2) an officer’s nonphysical demonstration of authority where the 
suspect surrenders. 136 The Fourth Amendment’s narrowly defined “seizure” 
provision does not apply to chemical agent use or other less-lethal weapon 
use that police administer from a distance, such as pepper spray or tear gas.137 
The ruling, in effect, heightens the protester’s burden by having to prove that 
the officer intended to cause the protester harm, and in doing so violated the 
protester’s due process rights.138 Accordingly, the Court’s standard tilts the 
scales in favor of the police and does not provide protesters a successful avenue 
to seek relief for law enforcement’s excessive use of force.139

Statements such as “Officers’ safety comes first, and not infringing on 
people’s rights comes second,”140 and “I have my own army in the NYPD—
the seventh largest army in the world,”141 are illustrative of a new, militarized 
police ideology that has become as pervasive as it is frightening. 
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B. Civil disobedience law in the United States.
In the United States, courts do not consider civil disobedience to be legal 

defense per se, regardless of the act’s moral content. Courts may or may not 
allow a defendant charged with a crime arising out of civil disobedience to 
present an argument justifying the act. Acts of civil disobedience, when pros-
ecuted, often result in convictions.

In general, most courts refuse to acknowledge rights to freedom of expres-
sion, assembly, and petition as a defense where the defendants violated laws 
that only incidentally burden speech—for example, when violating a simple 
anti-trespassing law, a common offense in many protest cases.142 One court 
found that the police did not violate the defendant’s right to expression and 
assembly where the defendant trespassed on a military base to express anti-war 
beliefs.143 Another court determined that the right to expression and assembly 
did not apply when the defendant criminally trespassed at a nuclear power 
plant, operated by the Department of Energy, to protest nuclear policies.144 A 
third court also found that student demonstrators did not have rights under free 
expression, assembly, or due process to obstruct a state university building to 
protest the Vietnam War.145

In addition to measures censoring content, courts examine laws limiting the 
time, place, and manner in which expression can occur. The Supreme Court 
determined that limits on the right of speakers to access public property differs 
depending on the type of property on which they wish to express themselves.146 

First, streets and parks “‘have immemorially been held in trust for the use of 
the public, and, time out of mind, have been used for purposes of assembly, 
communicating thoughts between citizens, and discussing public ques-
tions.’”147 In order to validly exclude someone from public property because 
of the content of what the person is saying, the regulation must be “necessary 
to serve a compelling state interest” and be “narrowly drawn to achieve that 
end.”148 The court closely scrutinizes any restrictions a state places on speech 
occurring in a public forum because everyone has a constitutional right of 
access. In fact, “the state must demonstrate compelling reasons for restricting 
access to a single class of speakers, a single viewpoint, or a single subject.”149 
Alternatively, the state may enforce time, place, and manner restrictions on 
expression where the regulation is content-neutral, the regulation is narrowly 
tailored to serve a significant government interest, and the regulation leaves 
open “ample alternative channels of communication.”150

A second category of public spaces are those that a state has provided as 
open places for expressive activity, such as: university meeting facilities,151 
school board meetings,152 and municipal theaters.153 A state is not required to 
keep the facility open and public indefinitely, but as long as the state does so, 
the same standards as a traditional public forum apply.154 In other words, a state 
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may not exclude certain viewpoints or persons from a forum that is usually 
open to the public even if the state was not required to establish the forum.155 
However, public property that is not traditionally a public forum does not have 
the same freedom of expression and assembly protections “simply because 
it is owned or controlled by the government.”156 Rather, a state may “reserve 
the forum for its intended purposes, communicative or otherwise, as long as 
the regulation on speech is reasonable and not an effort to suppress expression 
merely because public officials oppose the speaker’s view.”157

1.	 Civil disobedience and rules of evidence in protesters’ trials
In light of courts’ reluctance to recognize civil disobedience as a legal 

defense or recognize free speech and assembly as a protection for protesters’ 
civil disobedience, protester-defendants in the United States have attempted 
to raise necessity defenses as an affirmative defense to charges relating to 
their protests. But defendants have so far raised such defenses unsuccessfully. 
The federal courts do not recognize necessity as a defense in an indirect civil 
disobedience case.158 Indirect civil disobedience “involves violating a law 
or interfering with a government policy that is not, itself, the object of the 
protest.”159 Indeed, one court stated, “‘[necessity] is obviously not a defense 
to charges arising from a typical protest.’”160 By contrast, another court noted 
that necessity may be a defense in direct civil disobedience cases. Direct civil 
disobedience “involves protesting the existence of a law by breaking that law 
or by preventing the execution of that law in a specific instance in which a 
particularized harm would otherwise follow.”161 Examples of direct civil dis-
obedience occurred during the Civil Rights Movement when, for example, 
activists protested laws prohibiting blacks from sitting at the same lunch 
counters as whites by doing exactly what the law prohibited.162 

In order to raise a successful necessity defense to direct civil disobedience, 
defendants must show: (1) they had no other options and chose the lesser evil; 
(2) they acted to prevent imminent harm; (3) they reasonably anticipated a 
direct link between their violation of the law and the object of their protest; 
and (4) they had no legal alternative to violating the law.163 During the process 
of considering defenses, judges have broad discretion to exclude defense 
evidence if these elements are not satisfied. Even if a defendant satisfies these 
criteria, courts will likely bar protester-defendants from raising necessity as a 
defense. The bottom line is “that civil disobedients cannot raise the defense 
of necessity in court.”164 

One federal court found that protesters could not raise a necessity defense 
where the law they violated was not the law they were protesting—in other 
words, committing indirect civil disobedience. In that case, thirty people pro-
tested at a federal tax office chanting, “keep America’s tax dollars out of El 
Salvador” and splashed fake blood throughout the office.165 At trial, defendants 
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raised the necessity defense, arguing that their protest was necessary to prevent 
other deaths in El Salvador.166 The court, as a matter of law, prohibited the 
protesters from raising the necessity defense.167 The district court denied the 
defense on the basis that the defendants failed to prove immediacy, their actions 
would not prevent the evil, and that other legal alternatives existed for them to 
make their point.168 The court also determined that because the protesters did 
not challenge the law they broke, necessity could not be raised.169 The court 
stated that, as a matter of law, “the mere existence of a policy or law validly 
enacted by Congress cannot constitute a cognizable harm.”170 

But, perhaps most commonly, courts will determine that a defendant failed 
to successfully raise the necessity defense because the defendant had other 
legally reasonable alternatives to make their point. A defendant “must show 
that [the defendant] had actually tried the alternative or had no time to try it, 
or that a history of futile attempts [to remedy the dire situation] revealed the 
illusionary benefit of [any] alternative [to civil disobedience].”171 A single 
contact to the authority, i.e. Congress, will not satisfy the “history of futile 
attempts” requirement. As a result, absent evidence that the defendant at-
tempted a reasonable alternative, most protester-defendants will fail to meet 
this high standard.172 

Applying this high standard, one court prohibited defendants from present-
ing any evidence at trial relating to a duress or justification defense, as well 
as necessity, self-defense, defense of others, and defense of property.173 An 
appellate court upheld the lower court’s decision finding that defendants failed 
to offer evidence supporting a necessity defense because the defendants had 
avenues other than criminal trespass to make their protest.174 Yet another court 
determined that just because a defendant is unlikely to effectuate his or her 
desired change through legal alternatives, does not render those alternatives 
as nonexistent.175 Such legal alternatives, according to one court, include the 
electoral process; public speeches in public forums such as streets, parks, 
auditoriums, churches and lecture halls; and media releases.176 Likewise, 
another court determined that protesters destroying government property177 
had other legally reasonable alternatives such as petitioning Congress or the 
President. The court determined that necessity is not a defense just because 
Congress or the President does not consider, follow, or heed the message and 
that the direct consequence of the protesters’ actions would not be nuclear 
disarmament.178 In sum, “a defendant’s legal alternatives will rarely, if ever, 
be deemed exhausted when the harm of which he complains can be [abated] 
by political action.”179 

What is more, several courts reasoned that protester-defendants failed to 
demonstrate a direct causal link between their violation of the law and the 
object of their protest. For example, a court determined that the defendant 
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had not proven that there was a lack of other adequate means or a direct 
causal relationship between the criminal act and the object of the protest. In 
that case, the court prohibited testimony regarding nuclear weapons in the 
United States, the policies governing those nuclear weapons, and the legality 
of nuclear weapons in international law.180 The court prohibited this testimony 
because defendants lacked sufficient evidence to support how they lacked 
other means to demonstrate that there was a direct relationship between their 
criminal act and the object of their protest.181 In another case, a court found 
that the defendant failed to prove that the criminal act would reasonably result 
in achieving the goal of the protest. The court stated that, “[a] defendant must 
demonstrate cause and effect between an act of protest and the achievement 
of the goal of the protest by competent evidence.”182 Unsurprisingly, the court 
determined that the defendant failed to provide any evidence to support this 
part of its defense.183 

Despite the courts’ general reluctance to allow protester-defendants to raise 
necessity as a defense, there have been a few exceptions. In one case, a court 
found that a protest by trespass was the only effective option for expressing 
the protesters’ message.184 In another case, a court likewise determined that 
protest via trespass was the only effective option for protests against nuclear 
proliferation. The court reasoned: 

There isn’t another thing these two people can do. A letter to Congress has been 
sent and has not accomplished anything. The Congress voted for nuclear freeze 
in one vote and voted for the arms race in another. There are some who say that 
there is absolutely no prospect of the administration or the Congress to bring this 
matter to a successful conclusion and that the track record proves it and that the 
only possibility, however remote, the only possibility of survival lies in protest. 
If people believe that, who can say they are wrong?185

These two cases illustrate the sympathy that some courts have displayed 
towards protester-defendants. However, these two cases are the exception, 
not the rule. 

2.	 Civil disobedience and jury instructions 

If a judge permits a defendant to present evidence relating to necessity, 
the judge may still prohibit the jury from considering that evidence via jury 
instructions. In protester-defendant cases, judges usually do not instruct the jury 
on the necessity defense, even in those rare instances when the judge allows 
the defense. In one such case, protesters broke into, vandalized, and destroyed 
the Dow Chemical Company’s property.186 The purpose was to protest Dow’s 
napalm manufacturing and its use in the Vietnam War.187 However, the trial 
court denied a jury nullification instruction.188 The trial judge instructed the jury 
to disregard the defendant’s political motivations for breaking the law while 
deliberating.189 Such an instruction undermines the necessity defense altogether. 
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In contrast, two courts actually issued jury nullification instructions. In one 
case, regarding Vietnam anti-war activists who destroyed draft records, the 
judge permitted the jury to disregard the law if the jurors believed that con-
victing the defendants would be “offensive to the basic standards of decency, 
and shocking to the universal sense of justice.”190 Similarly, in a case where 
anti-war protesters blocked a train carrying bombs destined for Vietnam, a 
jury acquitted the defendants despite believing they were guilty because the 
jurors “sympathized with the protesters’ opposition to President Nixon’s 
continuation of the Vietnam war.”191

In sum, courts generally do not recognize protesters’ First Amendment 
rights as a shield from criminal prosecution. The necessity defense, although 
creative, has been unsuccessful for protesters and cannot prevent the chilling 
effect that prosecutions of protesters have on the exercise of free expression 
and assembly.
C.	The right to free speech and assembly and police excessive use of 
force claims: the First and Fourth Amendment collide
Excessive force cases arising out of protests often involve First and Fourth 

Amendment claims. The First Amendment protects individuals against po-
lice tactics that (may) chill speech, while the Fourth Amendment protects 
against aggressive police tactics amounting to unreasonable searches and 
seizures.192 Courts should interpret the two amendments in conjunction with 
one another.193 Additionally, legislatures should place legal limits on police 
responses to protests. 

“Protest policing” is one area of police discretion that should be curtailed 
in order to protect demonstrators’ First Amendment rights. “Protest policing” 
consists of monitoring and limiting public demonstrations. It requires police 
to reach a difficult balance between protecting the social order and ensuring 
individual citizens’ rights to political association and expression—“the very 
essence of the democratic system.”194 Under prevailing “protest policing” 
strategies, law enforcement’s only tactic to control protests is through force 
that escalates in severity. The escalation does not reach a climax until the 
police either end their violent attacks, arrest the protesters or the protesters 
give up.195 Courts should not afford police a wide range of discretion during 
these situations because discretion creates more opportunities for violence, 
which in turn violates protesters’ First Amendment rights.196 

Speech involving civil disobedience is important to maintaining democratic 
society, worthy of First Amendment protection, and should not be subject to 
law enforcement’s use of chemical agents. Civil disobedience plays an es-
sential role advancing democracy in the U.S. The idea that citizens should 
limit government power has always been an essential part of the U.S. political 
orthodoxy—and for good reason.197 Civil disobedience allows marginalized 
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minorities to affect political change within democratic systems, as ours pur-
ports to be.198 Law enforcement retains legitimate authority to maintain order 
but not at the expense of demonstrators’ First Amendment rights.199 

The right to free speech is empty and meaningless without the right to do so 
in relevant public places. The state should curtail speech only when there is a 
“‘probability of serious injury to the State,’” or a clear and present danger.200 

Yet law enforcement will arrest a protester who temporarily obstructs a side-
walk but does not cause a serious threat to passersby, needlessly separating 
the speaker from his audience.201 Responding to protesters engaged in acts of 
civil disobedience with chemical agents such as pepper spray or tear gas is a 
radically disproportional and needlessly aggressive overreaction. 

As mentioned above, courts should appreciate the connection between the 
First and Fourth Amendment in protester cases. However, relevant Supreme 
Court cases indicate that the high court has no such appreciation.202 For example 
in, Heller v. New York, the Court reasoned that the Fourth Amendment should 
be applied with “‘particular exactitude,’” when a search may have endangered 
First Amendment rights.203 Nevertheless, if a plaintiff cannot make a Fourth 
Amendment claim, the Court dismisses the case without examining the First 
Amendment implications.204 If a plaintiff raises a First and Fourth Amend-
ment claims, the Court separates the issues without recognizing the interplay 
between the two.205 Some commentators observed, “This type of analysis 
short-changes the interests protected by both amendments.”206 

For instance, while addressing a protester’s Fourth Amendment excessive 
force claim in Smith v. Ball, the Ninth Circuit Court of Appeals neglected the 
protester’s First Amendment claim.207 The court held that even if the protester’s 
excessive force complaint had merit, her First Amendment argument failed.208 

The court reasoned that expressive conduct on public property is subject to 
time, place, and manner restrictions and the National Forest Service did not 
violate the protester’s First Amendment rights.209 Because the court did not 
find a First Amendment violation, the court effectively decided that no use of 
force would chill the protester’s speech. The court’s finding not only chilled 
the protester’s speech but other protesters’ speech as well. By not finding a 
First Amendment violation, the court failed to consider the First Amendment 
analysis when examining the protester’s Fourth Amendment Claim. By not 
addressing First and Fourth Amendment claims simultaneously, or at least 
in conjunction with one another, police have the same broad discretion to 
respond to demonstrations and protest as they do in dealing with serious 
criminals.210 Allowing law enforcement so much discretion serves only to 
chill protesters’ speech.211

By considering the free speech interests in excessive deliberate force 
claims, courts will promote less violent and less aggressive police tactics and 
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responses.212 Officers should not resort to arrests when the First Amendment 
interest is greater than the public safety concern, either on an individual or on 
a crowd control basis.213 One simple solution might be for law enforcement 
to write tickets or citations to protesters. This would be a more proportional 
response that avoids intruding on protesters’ First Amendment rights.214 More-
over, the Fourth Amendment’s current reasonableness standard for searches 
and seizures require courts to balance the states’ interest and protesters’ indi-
vidual rights215—a balance that is currently out-of-whack. 

Law enforcement should only use physical force when such a response 
would be proportional to the suspect’s actions.216 Police should respond to 
protests and demonstrations by the most minimally intrusive means possible.217 

Such minimally intrusive responses might include negotiation, patience in 
waiting for the demonstration to end, or removing protesters with minimal 
force.218 More peaceful tactics like these convey respect for the protesters’ 
speech and assembly rights and therefore pose a lower risk of chilling the 
exercise of those rights.219 Conversely, when using violence, as when police 
employ chemical agents against peaceful protesters, tensions between law 
enforcement and protesters needlessly grow in scope and intensity.220 

V.	Conclusion

The historical international law prohibition against chemical agent use as a 
method of warfare dates far back before the development of modern chemical 
agents. This history of concern for human rights explains why the international 
community bans chemical agents as a method and means of warfare. Chemical 
agents cause inhumane and disproportional physical and psychological dam-
age. Nearly all nations, including the United States, recognize that chemical 
agents should be banned in armed conflicts but do not recognize the same prin-
ciple in domestic law enforcement responses against peaceful protesters. This 
is evidenced in the international legal mechanisms—treaties, customary law, 
and non-treaty instruments—that prohibit chemical weapon use during armed 
conflict. The reasoning behind the ban during armed conflicts should also 
apply to one-sided armed conflict, namely scenarios where law enforcement 
turns advances in chemical science into a weapon against peaceful protesters. 

The only check or balance against this type of force are civil suits without 
criminal liability, whereas criminal liability and even war crimes charges are 
possible consequences to military use of chemical agents outside domestic 
borders. If domestic law enforcement acts like a military organization, it 
should be subject to the rules of military engagement. Moreover, individuals 
cannot effectively exercise their right to protest, the allowance of which is 
necessary to a democracy, without fear of police attacking protesters with a 
chemical agent. The United States cannot and should not maintain a police 



99

practice that violates deep-seated historical, humanitarian, constitutional, 
and moral principles. 

Even less-lethal weapons, like pepper spray and tear gas, when used delib-
erately and with excessive force, chills the speech of unarmed and nonviolent 
protesters and those who might otherwise be inclined to join them. In order 
to promote the spirit of the First Amendment, courts must move toward 
punishing officers who employ deliberate excessive force that is dispropor-
tionate to the threat posed by suspects. The courts must also recognize the 
First Amendment as a viable defense to criminal charges stemming from 
mass public demonstrations. If the courts recognize the interplay between 
the First and Fourth Amendments, the court will give less weight to officers’ 
subjective split-second decision-making and more weight to the rights to free 
expression and assembly. 
_________________________
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for LGB Individuals

Introduction
Mya is an accountant for a small publicly held corporation, Smallcorp in 

Louisville, Kentucky. Though she is out as a lesbian in all other sectors in 
her life, she remains closeted at work because of the pervasive religiosity 
and anti-gay attitudes of Smallcorp’s board, management, and most of her 
supervisors. One day, her boss, Jack, sees Mya and her partner out on a date. 
He approaches the two and asks Mya who her friend is, not wanting to lie, she 
comes out to him. The next week, Jack fires her, explaining that Smallcorp 
employs only individuals of a “certain moral pedigree.” Although Kentucky 
has no statewide protections for lesbian, gay, or bisexual (LGB) workers, 
Mya decides to sue Smallcorp for violating a Louisville anti-discrimination 
ordinance that protects workers based on their sexual orientation.1 Smallcorp 
plans to defend against Mya’s claim by asserting that the anti-discrimination 
ordinance violates its religious freedom under Kentucky’s Religious Freedom 
Restoration Act (RFRA) and that it should be granted an exemption from the 
ordinance.2 Much like the federal RFRA, Kentucky’s law prohibits govern-
ment action that substantially burdens a person’s free exercise of religion 
unless the government is protecting a compelling interest and the law is the 
least restrictive means of protecting this interest.3 

This piece will examine the legal framework and likely outcome of a case 
like this by exploring how state RFRAs, particularly those in Kansas and Ken-
tucky have the potential to substantially weaken anti-discrimination laws based 
on sexual orientation. LGB rights groups and other progressive politicians 
and organizations have protested the proposal and enactment of recent state 
RFRAs because of this potential,4 but no article to date examines the doctrinal 
framework of exactly how the RFRAs damage existing anti-discrimination 
laws. Additionally, while there has been some litigation involving the clash 
between religious freedom and gay rights, many of these cases were decided 
under First Amendment jurisprudence, not the RFRAs.5 As this piece explains, 
religious litigants have more protections under RFRAs than they do under First 
Amendment and thus are more dangerous to anti-discrimination ordinances.  

This article concludes that these states’ RFRAs will seriously decrease the 
effectiveness any current or future law protecting LGB citizens from discrimi-
____________________
Laura Lane-Steele is a student at Harvard Law School.
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nation in housing, employment, and public accommodations. Violators of the 
existing anti-discrimination ordinances in these states can likely successfully 
assert these RFRAs as an affirmative defense. Granting that (1) intolerance of 
LGB people is a valid religious belief and (2) compelling the inclusion of LGB 
individuals in employment, housing, and public accommodations likely places 
a substantial burden on people’s exercise of religion, these anti-discrimination 
ordinances will have to pass strict scrutiny. Preventing discrimination based on 
sexual orientation is not likely going to rise to the level of compelling in the 
eyes of a court, failing the strict scrutiny test imposed by the RFRAs. In order 
protect the free exercise of religion while maintaining the utility of these anti-
discrimination laws, these RFRAs should be amended to include a civil rights 
exception. Such an exception would prevent the RFRAs from being used as a 
defense in a lawsuit like Mya’s or any suit involving anti-discrimination laws.   

Part I of this article will outline the current state of LGB rights in this 
country and discuss how despite the massive gains the movement has made 
in the realm of marriage equality, many LGB Americans can still be legally 
discriminated against in employment, housing, and public accommodations. 
Part II outlines the history of the federal RFRA and subsequent state level 
RFRAs.Although this general analysis can apply to any RFRA (state or fed-
eral), the focus is on Kentucky’s and Kansas’ because the legislative history 
and political climate in which they were passed differs significantly from the 
federal and other state RFRAs. Part III begins the analysis of the RFRAs and 
examines the boundaries of valid religious beliefs. It concludes that a court 
will likely accept that intolerance of LGB individuals and wanting to exclude 
them in housing and places of business is a religious belief. Part IV tackles the 
question of who and what count as “people” under the RFRAs and therefore, 
the number of entities that can use the RFRAs as a defense in a discrimina-
tion lawsuit. Part V discusses whether these anti-discrimination laws impose 
a “substantial burden” on the free exercise of religion. Deducing they prob-
ably do, Part VI discusses why these laws will not likely pass the heightened 
scrutiny test imposed by the RFRAs. Considering the high likelihood that all 
prongs of the RFRAs are met, this article concludes that these laws have the 
potential to seriously undermine the few legal protections for LGB people and 
calls for a simple fix: adding a civil rights exception to the RFRAs. 

I. Current state of LGB rights
Despite the recently signed executive order prohibiting employment 

discrimination against LGBT government contractors,6 there are no federal 
protections for LGB individuals. Therefore, most forms of discrimination are 
legal under federal law. Employers can fire workers solely because of their 
sexual orientation,7 any and all businesses can refuse service to LGB people, 
and landlords are permitted to discriminate in advertising and practice against 



111

LGB individuals8 without fear of a federal civil rights lawsuit. The Employ-
ment Non-Discrimination Act (ENDA), a law that would ban employment 
discrimination based on sexual orientation and gender identity, has not reached 
any president’s desk despite numerous attempts. Its most recent version passed 
the Senate in April, 2013, but the Speaker of the House of Representatives, 
John Boehner, has not yet scheduled a vote, calling the legislation “unneces-
sary.”9 The forthcoming analysis of how RFRAs have the potential to serve 
as an affirmative defense to city and statewide LGB protections would also 
generally apply to any federal LGB anti-discrimination laws. The only major 
difference being that the federal RFRA would control the analysis, not the 
particular state’s.10 

Because of the lack of federal anti-discrimination laws, LGB individuals 
must rely on legal protections on the state and municipal level. To date, twenty-
two states and the District of Columbia have bans on discrimination based 
on sexual orientation in employment, housing, and public accommodations.11 
In the remaining twenty-seven states that do not have side-wide protections, 
eighteen of those states contain at least one city with local non-discrimination 
ordinances.12 For example, and important for this article, Lawrence is the 
only city in Kansas with this type of ordinance, after two other cities repealed 
theirs,13 and seven cities in Kentucky prohibit discrimination based on sexual 
orientation.14  Because many of these states also have RFRAs, the threat to the 
anti-discrimination laws described in this analysis is widespread and could 
substantially weaken the few protections that LGB Americans have. 

A quick note must be inserted here on why transgender individuals are left 
out of this analysis. First, many state and local anti-discrimination ordinances 
do not include gender identity. Second, although gender identity is not explic-
itly protected in federal civil rights law, many courts have read Title VII’s and 
similar state laws’ protections based on sex to include transgender individuals.15 
Therefore, if transgender individuals are possibly protected against discrimina-
tion on the federal level in housing, employment, and public accommodations, 
they do not need to rely on the local anti-discrimination ordinances. Third, 
the question of whether intolerance of people who do not conform to gender 
norms violates religious beliefs is not as clear as with sexual orientation. 
And finally, the analysis of whether laws protecting gender identity pass the 
strict scrutiny imposed by the RFRA is markedly different from that of laws 
protecting sexual orientation.16 This is not to say that research on the clash 
between religious freedom laws and anti-discrimination laws based on gender 
identity should not be explored. Indeed, the stark lack of legal scholarship 
surrounding transgender issues makes this an even more important topic for 
exploration; it is just beyond the scope of this article.  

masking discrimination: the “second wave” of rfras 
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II. Background
A. The federal RFRA

In order to understand why states have RFRAs in the first place, the his-
tory of the federal RFRA must be traced. In the seminal cases of Sherbert v. 
Verner17 and Wisconsin v. Yoder,18 the Supreme Court reiterated the doctrinal 
boundaries of the Free Exercise clause of the First Amendment: When laws 
that are facially neutral towards religion, laws of general applicability, sub-
stantially limit religious practices, the government must provide a compelling 
interest for the law. Unlike the full strict scrutiny test, where a compelling 
governmental interest along with a narrow fit are required, the Sherbert/Yoder 
standard only required a compelling interest.19 However, in 1990, the Supreme 
Court significantly altered Free Exercise jurisprudence when it held in Em-
ployment Division v. Smith20 that the government need only demonstrate that 
the law bears a rational relationship to a legitimate government interest. In 
other words, it shifted the standard of review from modified strict scrutiny to 
rational basis. The Smith standard only applies to laws of general applicability; 
laws that specifically target religion, either facially or through their intent, are 
still subjected to full strict scrutiny.21 

The shift from strict scrutiny to rational basis review for laws impinging 
on religious freedom left organizations from both ends of the political spec-
trum unhappy.  Groups from the progressive American Civil Liberties Union 
(ACLU) to the conservative, evangelical Traditional Values Coalition were 
concerned with increased government intrusion on individuals’ free exercise 
of religion.22 Therefore, with wide support and without much controversy, 
Congress passed the federal RFRA in November of 1993.23 Intended to restore 
the strict scrutiny of the Sherbert/Yoder standard,24 the RFRA provides that 
the “government shall not substantially burden a person’s exercise of religion 
even if the burden results from a rule of general applicability . . . [unless] it 
demonstrates that the application of the burden to the person 1) is in furtherance 
of a compelling governmental interest; and 2) is the least restrictive means of 
furthering that compelling governmental interest.”25 The federal RFRA was 
intended to apply on both the state and the federal level.26  However in City of 
Boerne v. Flores, the Court held that the federal RFRA does not apply to the 
states because it was not a proper exercise of Congress’ enforcement power.27 
B. The “first round” of state RFRAs

Almost immediately after the Court’s decision in Boerne, ten states passed 
their own RFRAs,28 with four additional states passing similar laws from 2002 
to 2010.29 Like the federal RFRA, there was generally bipartisan support for 
these bills and many of them passed their state legislatures by an overwhelm-
ing majority. While most of these RFRAs are triggered when a law of general 
applicability places a “substantial burden” on a person’s free exercise of re-
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ligion,30 some simply require plaintiffs to show that the government imposed 
any burden on their religious freedom.31 In theory, the “any burden” RFRAs 
are considerably more plaintiff-friendly; however due to the relative lack of 
state-level RFRA litigation,32 the actual difference between the “any burden” 
and “substantial burden” RFRAs has yet to play out. Additionally, most of 
these RFRAs precisely model the federal RFRA’s strict scrutiny test and all 
of them require the government’s purported interest to undergo some form 
of heightened scrutiny.33

Deviating from most of the states with RFRAs, Missouri included a civil 
rights exception in their version, stating “nothing in [the RFRA] shall be 
construed to establish or eliminate a defense to a civil action or criminal pros-
ecution based on a federal, state, or local civil rights law.”34 In other words, 
individuals charged with violating any civil rights law may not use the RFRA 
as a defense. This exception was added because the Missouri legislature was 
concerned that the statute could be interpreted as providing less protection than 
federal law, causing the state to lose federal funding.35 Although no Missouri 
case law exists to define the boundaries and applications of this exception, 
Missouri’s law serves as a model for how states can balance religious freedom 
with other civil rights concerns.
C. The “second wave” of RFRAs

Since 2013, three states, Kansas, Kentucky and Mississippi have passed 
RFRAs, the most per year since the two years after the Boerne decision.36 
Although the language of these statutes are practically identical to the federal 
RFRA and most other states’ RFRAs, the political climate in which these bills 
were passed as well as their lack of bipartisan support, indicate that they may, 
at least in part, be a response to fear that LGB rights will infringe on people’s 
religious beliefs. In the past several years, there has beena stark increase in 
rights for LGB individuals: the Supreme Court declared the Defense of Mar-
riage Act unconstitutional,37 it has also recognized same-sex marriage as a 
fundamental constitutional right, 38 and almost half of the country has included 
gay people in state level anti-discrimination laws in housing, employment, and 
public accommodations.39 While most conservatives deny that RFRAs were 
enacted to provide ways around following these pro-gay laws, many progres-
sive organizations disagree. Counsel from the ACLU is quoted as saying, “We 
are really seeing [RFRAs] dovetailing with LGBT people across the country 
gaining greater rights . . . .We are now seeing this reaction where people are 
claiming based on religious belief that there should be special authorization 
to break laws or have new rights.”40 

The timing and political climate of the RFRAs passed in Kentucky, Kan-
sas, and Mississippi are not the only things that speak to their controversial 
nature. Unlike the federal RFRA and many state RFRAs, Democrats and other 
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progressives largely do not back the legislation. The list of supporters for 
Kentucky’s RFRA include The Family Foundation, a conservative Christian 
organization, which believes that marriage is a “one-flesh union of sexually 
complementary spouses,” the Catholic Conference of Kentucky, and the 
Kentucky Baptist Convention.41 Its opponents consist of the ACLU and the 
governor of Kentucky. The ACLU cited concerns that the RFRA would over-
ride local protections for LGBT residents,42 and the governor vetoed the bill for 
similar reasons, stating the bill will “cause serious unintentional consequences 
that could threaten public safety, health care and individuals’ civil rights.”43 

In Kansas, conservative Christian organizations also put their support behind 
the RFRA. For example, the Kansas Family Policy Council Action posted the 
following in an article warning against the “homosexual lobby”: 

The legislation [the RFRA] would extend important legal protections to indi-
viduals, business owners and religious institutions when it comes to their rights 
to stand on their religious views when declining to participate in and celebrate 
homosexual ‘weddings.’ [I]t is vital that we enact these protections quickly before 
any judicial mandate affects Kansas in a most unfortunate way.44 

Adding to evidence of the anti-LGB sentiment behind the Kansas law, the 
RFRA was introduced immediately after the city of Manhattan, Kansas passed 
an ordinance protecting sexual orientation, and the hearings on the RFRA bill 
focused on the threat of same sex marriage.45 During the discussion of the 
RFRA, state senator and one of the bill’s proponents, Jan Pauls, referenced 
Lawrence’s anti-discrimination law and said it could force business owners 
to violate their religious beliefs by forcing them to hire LGBT individuals.46 

Mississippi’s RFRA was also accused of allowing discrimination against 
LGB individuals.47 However, unlike Kansas and Kentucky, no city in Mis-
sissippi currently has anti-discrimination laws protecting LGB people. Thus, 
the Mississippi RFRA will not be the focus of this article. If the state or cities 
within it decide to pass these laws, then this analysis can readily apply to the 
clash between the RFRA and those laws.48 

Although worded slightly differently,49 both Kentucky’s and Kansas’s 
RFRAs have the same essential elements.50 The remainder of the piece will 
determine if and how Kansas’ and Kentucky’s RFRAs can undermine anti-
discrimination laws by breaking down the laws’ elements as follows: 1) what 
exactly constitutes an “exercise of religion,” 2) the definition of a “person” 
under the acts,  3) whether the anti-discrimination ordinances would be con-
sidered a “substantial burden” on the free exercise of religion and 4) whether 
these ordinances would pass strict scrutiny. 
III. What constitutes an “exercise of religion”

Kansas’s RFRA defines exercise of religion as the “practice or observance 
of religion” under the free exercise clause of the Kansas and the United States 
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Constitution.51 Kentucky’s RFRA does not define the phrase at all and state 
courts “have looked to the United States Supreme Court for guidance in 
interpreting provisions of the Kentucky Constitution that deal with religious 
freedom.”52 Thus, in order to determine whether discriminating against LGB 
individuals would qualify as an “exercise of religion” under these states’ 
RFRAs, it is necessary to examine federal law in this area. 

Prior to 2000, the federal RFRA defined “exercise of religion” as the “ex-
ercise of religion under the First Amendment.”53 Under the First Amendment, 
courts generally allow a broad interpretation of what constitutes a religious 
belief because, according to the courts, judges should not be ones defining 
the boundaries of religion. The purported religious belief does not need to 
be “acceptable, logical, consistent, or comprehensible to others” in order to 
be considered valid.54 Although courts do ensure that the claimant sincerely 
holds the belief, the court does not analyze if he or she interpreted religious 
doctrines correctly; an honest conviction is sufficient.55 

In 2000, immediately following the Borne decision that limited RFRA’s 
reach to federal law only, Congress passed the Religious Land Use and 
Institutionalized Persons Act (RLUPIA) as a way to apply the heightened 
Sherbert/Yoder standard to certain state actions, specifically land use deci-
sions and regulations involving institutionalized persons.56 Additionally, and 
more importantly for this analysis, the RLUPIA amended the definition of 
“exercise of religion” in the federal RFRA. Now, religious exercise “includes 
any exercise of religion, whether or not compelled by, or central to, a system 
of religious belief.”57 The legislative history of the bill suggests this change 
was intended to clarify the scope of the protected range of religious beliefs 
protected under the RFRA58 and to completely sever RFRA analysis from 
First Amendment doctrine.59 Reinforcing the broad scope of a valid religious 
belief, the RLUPIA dictates that religious belief must “be construed in favor 
of a broad protection of religious exercise, to the maximum extent permitted 
by the terms of this chapter and the Constitution.”60 

Under the federal RFRA, there are not many beliefs or practices that are not 
considered valid religious beliefs.61 Moreover, courts have readily accepted 
conservative Christian opinions as valid religious beliefs. In the recent case 
Burwell v. Hobby Lobby, neither the government nor the Court questioned 
whether the idea that life begins at conception was sincere or qualified as a 
belief deserving protection under the RFRA.62 There have been no federal 
decisions involving LGB issues and the definition of “religious freedom” 
under the RFRA, but cases decided under the First Amendment indicate that 
courts have no issue accepting organizations’ views about the immorality of 
homosexuality.63 The courts’ quick acceptance of these claimants’ viewpoints 
is partially due to the fact that there is a shared cultural understanding that 
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some versions of Christianity morally object to LGB people and the sexual 
and romantic behavior that often accompanies that identity. A 2014 study 
reports that 69 percent of evangelical Protestants are opposed to same-sex 
marriage, that most Americans identify Mormon, Catholic, and evangelical 
Christian churches as “unfriendly” to LGB people, and over one in seven 
Americans believe that AIDS is God’s punishment to gay people for immoral 
sexual behavior. 64

Due to the expansive definition of “religion” under the amended RFRA, 
courts’ previous acceptance of other conservative Christian beliefs, including 
moral objections to homosexuality, and the societal recognition of homophobia 
as a part of some religions, courts will likely accept an assertion that the ac-
tions required by the anti discrimination laws—providing goods and services, 
housing, and equal employment opportunities to LGB people—can violate 
someone’s religious beliefs. 
VI. Who can have religious beliefs?

Kansas’s, Kentucky’s, and the federal RFRA all protect “people’s” freedom 
of religion. While this is facially simple piece of these statutes, the boundaries 
of legal personhood are the subject of extensive debate. The answer to the 
question “who qualifies as a person” under these state RFRAs will determine 
the number of entities that can assert the RFRAs as an affirmative defense 
to violating an anti-discrimination ordinance and in turn, the extent to which 
these RFRAs can nullify protections for LGB individuals. 

Kansas’ RFRA does not explicitly define personhood, defining a legal person 
as “any legal person or entity under the laws of the state of Kansas and the 
laws of the United States.”65 However, other sections of Kansas’ law define 
personhood fairly expansively, including at least natural persons, corporations, 
and associations.66 While these definitions imply that a Kansas court may in-
terpret personhood broadly under the RFRA, the state senate did introduce a 
resolution urging the United States Congress to overturn the Citizens United 
v. Federal Election Commission decision,67 suggesting states may choose a 
narrower reading when it comes to First Amendment issues.68 Although this 
proposed resolution might indicate that some Kansas lawmakers do not want 
to extend free speech protections to corporations, it does not necessarily sug-
gest that Kansas’s courts would decide that corporations cannot have religious 
views. Kentucky does not define the boundaries of personhood in their RFRA 
either. As in Kansas, other sections of the Kentucky code include corporations, 
partnerships, and associations in the definition of a person, which suggest a 
broad interpretation of the term.69

Due to the lack of guidance around the definitions of personhood in the 
context of these states’ RFRAs and free exercise clauses, Kansas and Ken-
tucky state courts are likely to look to federal interpretations when deciding if 
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various entities qualify as “persons” under their RFRAs. Sole proprietorships 
and most partnerships, unlike corporations, are not separate legal persons. In 
other words, a legal separation does not exist between these entities themselves 
and their owners. When an unincorporated business entity asserts that it has 
religious beliefs under the RFRA, it is not actually the business’ beliefs that 
are being asserted, but rather its owners’. 

When it comes to corporations, the question of whether non-profit corpora-
tions are people with religious beliefs under RFRA has not been challenged.70 

Additionally, the Hobby Lobby decision resolved the debate on whether closely 
held for-profit corporations are people with standing under the RFRA.71 The 
Court held that there was no reason to deviate from the Dictionary Act’s defini-
tion of personhood, which includes corporations unless the context indicates 
otherwise.72 Because non-profit corporations are people under the RFRA, it saw 
no reason to make a distinction solely because of the profit-making objective 
of the business.73 Not only did the majority hold that for-profit corporations 
are people but also that they are people who can exercise religion.74 

Importantly, this decision was limited to corporations that were not large, 
publically traded corporations. The claimants in this case, Hobby Lobby and 
Mardel, are closely held family businesses with explicitly religious missions.75 

The Court only briefly addresses and immediately dismisses the possibility that 
a public corporation would attempt to bring a claim or defense under RFRA:  

[I]t seems unlikely that the sort of corporate giants to which HHS [Department of 
Health and Human Services] refers will often assert RFRA claims. HHS has not 
pointed to any example of a publicly traded corporation asserting RFRA rights, 
and numerous practical restraints would likely prevent that from occurring. For 
example, the idea that unrelated shareholders—including institutional investors 
with their own set of stakeholders—would agree to run a corporation under the 
same religious beliefs seems improbable. In any event, we have no occasion in 
these cases to consider RFRA’s applicability to such companies.76

There are a number of problems with the Court’s analysis here. First, there 
are many publicly held corporations that could conceivably want to bring a 
RFRA claim or use it as a defense. For example, Tyson Foods, states fairly 
explicit religious values and employs over one hundred chaplains,77 and Alaska 
Air serves a Bible quote alongside breakfast.78 Moreover, because the board 
of directors, not the shareholders, makes corporate decisions, a few religious 
board members can quickly dictate policy and practices for the entire cor-
poration. Shareholders could, in theory, vote to remove directors who make 
religiously motived decisions they do not agree with, but shareholders often 
have low ownership stakes and vote for whatever management recommends.79 
While the Court was correct that shareholders often have diverging interests 
and religious beliefs, it is not “improbable” that a large public company with 
thousands of shareholders could assert religious beliefs under RFRA.  
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At this point then, it seems certain that most business entities can assert 
religious claims or defenses as “persons” under the federal RFRA and, if 
Kentucky and Kansas follow suit, given the lack of state law precedent on 
the issue, the state RFRAs can as well.80 The only question that the Court left 
open is if public corporations could be people who exercise religion. And 
while the Court inaccurately downplayed the probability of such corporations 
asserting RFRA claims, it said nothing about the likelihood of their success.  
Thus, Smallcorp could have standing to use Kentucky’s RFRA as a defense 
to Mya’s antidiscrimination claim. 
V. Substantial burden test: Do the anti-discrimination ordinances impose 

a substantial burden on religious beliefs?
RFRAs do not completely bar the government from impinging on people’s 

free exercise of religion through laws of general applicability. The federal, 
Kentucky, and Kansas RFRAs apply only if the law imposes a “substantial 
burden” on religious practice and does not pass strict scrutiny.81 Therefore, 
whether RFRAs can be used as a defense against anti-discrimination viola-
tions turns in part on whether laws protecting LGB people inflict a sufficiently 
substantial burden on religious freedom. 

Kentucky does not define “substantial burden” in its RFRA, and there has 
not yet been any litigation with this new law to further explain its meaning. 
Kansas, on the other hand, does define “burden” in its RFRA: 

Burden means any government action that directly or indirectly constrains, 
inhibits, curtails or denies the exercise of religion by any person or compels any 
action contrary to a person’s exercise of religion, and includes, but is not limited 
to, withholding benefits, assessing criminal, civil or administrative penalties, or 
exclusion from government programs or access to government facilities.82 

But, as in Kentucky, there are no cases that expand on this definition. 
Hence, a state court would be likely to rely heavily on interpretations of the 
substantial burden test of the federal RFRA. 

The federal RFRA did not define “substantial burden” in its text. Instead, 
Congress directed courts to examine pre-Smith decisions for a definition of 
substantial burden.83 The Sherbert court defined such a burden to exist when 
the government forces that person to “choose between following the precepts 
of her religion and forfeiting [government] benefits,” 84 and Yoder defined it 
as a law that “compels [people] under threat of criminal sanction, to perform 
acts undeniably at odds with fundamental tenets of their religious beliefs.”85  
A more recent case, Washington v. Klem, consolidated these definitions when 
deciding whether a Department of Corrections policy limiting the number of 
books in a prisoner’s cell to ten substantially burdened the plaintiff prisoner’s 
exercise of religion. The court articulated such a burden to exist when: (1) “a 
follower is forced to choose between following the precepts of his religion 
and forfeiting benefits otherwise generally available to other [persons]”; or 
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(2) “the government puts substantial pressure on an adherent to substantially 
modify his behavior and to violate his beliefs.”86  

Courts have determined that forcing an organization to include LGB people 
can substantially burden its free exercise of religion. In Boy Scouts of America 
v. Dale the Court held that requiring the Boy Scouts to have gay scoutmasters 
significantly burdens the Boy Scouts desire not to promote homosexuality as an 
acceptable lifestyle.87 The Court was extremely lenient on this point, implying 
that the organization itself can tell the Court what constitutes a burden.88 Under 
a First Amendment analysis, one that is less protective of religious freedom, 
the Court decided that requiring an Irish-American parade to include a gay 
rights group in the parade would violate the group’s First Amendment rights 
because it would give people the false impression that they believed LGB 
individuals were just as socially acceptable as heterosexuals.89 

With the Dale and Hurley cases as precedent, a court may determine that the 
statute imposes a substantial burden merely because it forces the inclusion of 
LGB people in employment, housing, and public accommodations. If inclusion 
alone does not satisfy the court, the penalties Kentucky and Kansas impose 
for violating anti-discrimination ordinance will likely suffice. In Kansas’s 
cities, employers who violate the ordinance must hire or promote the injured 
employee, institutions that breach the public accommodations section must 
provide full and equal access to the goods and/or services provided, and land-
lord or homeowners in violation are forced to rent/sell to the LGB individual 
and also may be forced to pay a fine.90 Kentucky’s cities have similar penalties 
that call for specific performance of the law with a potential fine for housing 
violations.91 Additionally, it allows for compensatory monetary damages re-
sulting from the violation for things like inconvenience and embarrassment.92

These penalties fit squarely within the definitions of substantial burden under 
federal law, as they compel “people” to violate their religious beliefs. Unlike in 
Hobby Lobby where the plaintiffs could avoid providing certain contraceptives 
by paying a massive fine, there is not an option simply to pay a fine in order 
to stay true to their religious beliefs. Kansas and Kentucky law requires equal 
treatment of LGB individuals. Monetary damages are an additional add-on. 
These anti-discrimination ordinances also clearly satisfy Kansas’s definition 
of burden since they directly constrain and deny “the exercise of religion 
by any person” and “[compel] any action contrary to a person’s exercise of 
religion.”93 Therefore, a court would likely hold that these anti-discrimination 
ordinances create a sufficient burden on the free exercise of religion.
VI. Do the anti-discrimination ordinances pass strict scrutiny?

The last step in determining the likelihood of these state RFRAs’ creating 
large loopholes in legal protections for LGB individuals is analyzing whether 
the anti-discrimination ordinances pass strict scrutiny. The Kansas, Kentucky, 
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and federal RFRAs all allow laws of generally applicability to substantially 
burden the free exercise of religion but only if the law the is protecting a 
compelling interest, and the law is the least restrictive means for achieving 
this interest.94 

Federal case law sets a high bar to satisfy the compelling interest prong 
of the strict scrutiny test. The Yoder court held that “only those interests of 
the highest order . . . can overbalance legitimate claims to the free exercise of 
religion,”95 and the Sherbert court uses similarly strong language, stating the 
government’s interest “must be more than colorable; it must be paramount.”96 
Thus, under the Sherbert/Yoder analysis, most government interests have not 
qualified as compelling enough to pass this test.97 

Given the prior case law and the heightened standard imposed on the 
government, city governments in Kansas and Kentucky will have a difficult 
time defending their anti-discrimination laws. In Dale the Court established 
that New Jersey’s state law forbidding discrimination on the basis of sexual 
orientation did not pass strict scrutiny. The Boy Scouts’ policy of denying 
admittance to LGB scoutmasters was upheld because the “interests embodied 
in New Jersey’s public accommodations law do not justify such a severe intru-
sion on the Boy Scouts’ rights to freedom of expressive association.”98 Again 
in Hurley, the Irish parade case, the Court likened prohibiting the inclusion 
of LGB among the people in the parade to prohibiting them from a private 
club and rejected any government interest that could intrude on their First 
Amendment rights.99

Despite the progress the LGB rights movement has made, particularly in 
the realm of marriage equality, sexual orientation discrimination does not yet 
receive heightened review. Although the Windsor and Lawrence decisions were 
wins for the movement, neither of the laws in these cases was examined under 
heightened scrutiny. The Court struck them down under rational basis review.100 
On the state level, neither Kansas nor Kentucky courts have reviewed the local 
level anti-discrimination laws protecting sexual orientation. Therefore, under 
either a state or federal analysis, preventing discrimination against LGB people 
will not likely be compelling enough to pass strict scrutiny. 

Even if a court accepts the city’s interest as compelling, it would then turn 
to the question of whether the anti-discrimination law is the least restrictive 
means of achieving its interest. Thus the government would need to show 
that “no alternate forms of regulation” would serve the government’s interest 
without infringing on the free exercise of religion.101 The government does 
not need to show that no other alternative exists, but at a minimum, it must 
rebut the alternatives proposed by the opposition.102 

The violator of the anti-discrimination law could put forth a number of 
alternatives that could arguably decrease discrimination against LGB people. 
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The government could run an extensive education and public relations cam-
paign to encourage acceptance of LGB people and demonize homophobia. 
It could also provide incentives to businesses that have anti-discrimination 
policies. Or, more simply, the government could provide a religious exemp-
tion to the anti-discrimination law. Given these possibilities and the govern-
ment’s burden under strict scrutiny, it is unlikely that a court would find that 
the ordinances are the least intrusive form of regulation that would achieve 
the government’s interest.
VII. Conclusion

This analysis has revealed how a company like Smallcorp could use the state 
RFRA to subvert anti-discrimination laws and fire someone like Mya based 
on her sexual orientation without any repercussions because (1) intolerance of 
LGB individuals is likely to be considered a valid religious belief, (2) Small-
corp probably qualifies as a “person” (3) the law places a substantial burden 
on Smallcorp’s exercise of religion, and (4) the law will have a difficult time 
passing strict scrutiny. As discussed, this ability to subvert civil rights laws 
is not limited to the Smallcorp example. Any individual or type of business 
entity could assert RFRA as a defense in firing or refusing to hire an LGB 
person, declining to provide good and services to LGB people, or excluding 
LGB people from housing. Additionally, this is not only a threat in Kansas 
and Kentucky. While this article focuses on these two states because of the 
suspicious timing and legislative history of the bills, the RFRA affirmative 
defense could be used in any jurisdiction that has a RFRA and legal protec-
tions for LGB individuals. 

These RFRAs of these states, and all RFRAs, need to be amended to 
include a civil rights exception, modeled after Missouri’s, that prevents the 
RFRA from being a defense to any anti-discrimination law. This solution 
would strike an appropriate balance between upholding religious freedom and 
preventing discrimination based on sexual orientation. Since sexual orienta-
tion discrimination is not prohibited under federal law, these ordinances are 
the only protections LGB individuals have. Therefore, in order for state/local 
laws to effectively protect LGB individuals, a civil rights exception must be 
included in the RFRAs. 
______________________________
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beyond the definition provided in the Dictionary Act. See, Hobby Lobby, 134 S. Ct. at 2769.

73.	 See id. (“No known understanding of the term ‘person’ includes some but not all corpora-
tions. The term “person” sometimes encompasses artificial persons (as the Dictionary Act 
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75.	 See id. at 1136-37.  
76.	 Id. at 2774. 
77.	 See Faith in the Workplace, Tyson Foods (last visited Jan. 21, 2015) http://www.tyson-

foods.com/ways-we-care/faith-in-the-workplace.aspx. 
78.	 See Patrick Smith, Ask the Pilot, Salon (Feb. 7, 2004, 3:30 PM), http://www.salon.
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79.	 See Margaret M. Blair & Lynn A. Stout, A Team Production Theory of Corporate Law, 
85 Va. L. Rev. 247, 310-11 (1999) (highlighting that the dispersed shareholder vote in 
a public company is often meaningless due to legal and practical obstacles as well as 
“rational apathy”). 

80.	 This analysis assumes that Hobby Lobby is not overturned. Given the 5-4 decision in the 
case and the political divisiveness of this issue, the Court could foreseeably overrule itself 
in a later case with the appointment of a fairly liberal judge. A Democratic Congress could 
also modify the law in this area.  Republicans in the Senate defeated a bill last July that 
would overturn Hobby Lobby. See Alan Greenblat, Democratic Effort to Override Hobby 
Lobby Ruling Fails, Nat’l Pub. Radio (July 16, 2014, 2:35PM) http://www.npr.org/
blogs/thetwo-way/2014/07/16/332026634/democratic-effort-to-overturn-hobby-lobby-
ruling-fails. 

81.	 See 42 U.S.C. §§ 2000bb-1(a) (“Government shall not substantially burden a person’s exer-
cise of religion. . . .”); Ky. Rev. Stat. Ann. 446.350(“Government shall not substantially 
burden a person’s freedom of religion. . . .”); Kan. Stat. Ann. § 60-5303  (“Government 
shall not substantially burden a person’s civil right to exercise of religion.”). 

83.	 Kan. Stat. Ann. § 60-5302. 
84.	 See Senate Comm. On the Judiciary, Religious Freedom Restoration Act of 1993, S. Rep. 

No. 111, 103rd Cong., 1st Sess., at 8-9 (1993); House Comm. On the Judiciary, Religious 
Freedom Restoration Act of 1993, H. Rep. No. 88, 103d Cong., 1st Sess. at 6 (1993).

85.	 Scholars have combined the Sherbert/Yoder definition into what is called the substantial 
impacts test, which applies when the government exerts any “pressure, direct or indirect, 
to modify behavior.” Knapp, supra note 54, at 268. 

86.	 Washington v. Klem, 497 F.3d 272, 280 (3d Cir.2007). 
87.	 See Boy Scouts of America v. Dale, 530 U.S. 640, 659 (2000).
88.	 See id. at 653 (As we give deference to an association’s assertions regarding the nature of 

its expression, we must also give deference to an association’s view of what would impair 
its expression.”).

89.	 See Hurley v. Irish-Am. Gay, Lesbian & Bisexual Grp. of Boston, 515 U.S. 557, 574-75 
(1995).  

	 [T]hey [the parade organizers] may object to unqualified social acceptance of gays 
and lesbians or have some other reason for wishing to keep GLIB’s [the gay rights 
group] message out of the parade. But . . .  it boils down to the choice of a speaker not 
to propound a particular point of view, and that choice is presumed to lie beyond the 
government’s power to control.”
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90.	 See e.g., Lawrence Ordinance 10-108.15. 
91.	 Ky. Rev. Stat. Ann. § 344.230(3)).
92.	 Ky. Rev. Stat. Ann. § 344.230(3)(h).
93.	 Kan. Stat. Ann. § 60-5302. 
94.	 42 U.S.C. 2000bb–1(a)-(b); Kan. Stat. Ann. § 60-5303; Ky. Rev. Stat. Ann. § 446.350. 
95.	 406 U.S. 205, 215 (1972).
97.	 374 U.S. 398 (1963). 
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231 (1993). 
99.	 Boy Scouts of America v. Dale, 530 U.S. 640, 659 (2000).
100.	See Hurley v. Irish-Am. Gay, Lesbian & Bisexual Grp. of Boston, 515 U.S. 557, 574-75 

(1995). (“GLIB could nonetheless be refused admission as an expressive contingent with 
its own message just as readily as a private club could exclude an applicant whose manifest 
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101	 See United States v. Windsor, 133 S. Ct. 2675, 2696 (2013) (“The federal statute is in-
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(emphasis added); Lawrence v. Texas, 539 U.S. 558, 560 (2003)(“The Texas statute furthers 
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102.	Sherbert v. Verner, 374 U.S. 398, 407 (1963). 
103.	See United States v. Wilgus, 638 F.3d 1274, 1288-89 (10th Cir. 2011) (explaining how dif-

ficult it is for the government to prove that “no matter how long one were to sit and think 
about the question, one could never come up with an alternative regulation that adequately 
serves the compelling interest while imposing a lesser burden on religion.”).
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editor’s preface continued

intellectual curiosity, and other core educational values, MacDougall explains 
that the top priority of the new deans and “deanlets” is to concentrate power 
in their own hands and maximize profits for their institutions. To do this they 
must neutralize resistance from the professors they employ. Since the sixties, 
when members of the working class were first able to join the professoriate 
as a result of the GI Bill and other progressive reforms, academics have been 
known to cause their employers fantastic headaches by asserting their own 
political independence, exercising their right to academic freedom by publish-
ing controversial material, and, perhaps worst of all, showing solidarity with 
students expressing grievances against their schools.    

As a result, law school administrators across the country, as if they’d attended 
the same Powerpoint presentation, have sought to disempower, intimidate, 
and pauperize their own professors. MacDougall’s article explains the origin, 
method, and potential consequences of this effort.  He also describes the type 
of solidarity and rebellion legal academics should employ to end it.

With the Supreme Court’s ruling in Obergefell v. Hodges, LGB Americans 
finally enjoy the constitutional right to marry.  This victory has energized homo-
phobes in legislatures throughout the country, many of whom are raging with 
fundamentalist theocratic zeal. In “Masking Discrimination: How the ‘Second 
Wave’ of RFRAs Can Weaken Protections for LGB Individuals” Harvard Law 
student Laura Lane-Steele forecasts the extent to which LGB civil rights will 
be protected when challenged by those determined to use religion as a basis 
for denying basic civil rights and access to public accommodations to LGB 
persons.  The homophobic faithful claim that the Religious Freedom Restora-
tion acts (“RFRAs”) described in this article are shields protecting the exercise 
of their faith against an onslaught of blasphemous sex and moral laxity. The 
truth is that they seek to use them as swords against minority groups they’ve 
long enjoyed stigmatizing, shaming, and discriminating against. 

In the wake of the mass uprisings against racist police brutality in Ferguson, 
New York, Baltimore, and elsewhere, Crystal N. Abbey’s “Agents of Change: 
How Police and the Courts Misuse the Law to Silence Mass Protests” could 
hardly be timelier.  Abbey examines how some of the gratuitously severe and 
theoretically incoherent methods the U.S. criminal justice system resorts to are 
used to quell popular demonstrations and uprisings.  Abbey gives particular 
attention to the alarming and obnoxious fact that police routinely deploy certain 
types of chemical agents for crowd dispersal against peaceful civilian protesters 
while binding international law forbids their use by the military against foreign 
soldiers on the battlefield.  Some of the chemicals used against protesters are 
more dangerous than might be suspected, which is why they’re banned in 
wartime.  The government’s routine use against non-violent political protesters 
betrays the extent of its contempt for the mass exercise of First Amendment 
rights.  Abbey also analyzes the effectiveness, or lack thereof, of necessity as 
an affirmative defense in criminal cases involving protester-defendants.
				    —Nathan Goetting, editor-in-chief
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