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editor’s preface

This issue of National Lawyers Guild Review features articles on three
subjects that could hardly be more topical: felon disenfranchisement, pros-
ecutorial misconduct in capital cases, and the gay rights movement.

As the American population continues to grow poorer and less white,
politicians of both parties and the powerful interests they’re beholden to are
altering our electoral processes to maintain the present system of political and
economic stratification from which they benefit so enormously. One of their
methods is making ever more punitive a criminal justice system whose laws
and enforcement methods target people most likely to upset the current social
hierarchy. It’s no mystery which categories of people I’'m referring to—those
who are young, poor, non-white, groups who are suffering most and whose
only recourse is either going to the ballot box or taking to the street. The state
knows how to deal with these people. Nowadays taking to the street is apt to
get you arrested and a criminal conviction, if it’s serious enough, might get
you permanently disenfranchised.

We’re living in an era of unprecedented mass incarceration. It’s an era in
which a debased Wall Street plutocracy, as if playing with Monopoly money,
has made more and more middle and low-income people poor while the state
is simultaneously working toward making poverty itself a crime.

Anew subgenre of criminal justice literature! has emerged trying to explain
why the United States, which imprisoned only 300,000 of its citizens and
residents as recently as 1980, now warehouses over two million today,? often
under conditions that might have been a mad scientist’s design for a human
z0o. “Over all, there are now more people under ‘correctional supervision’
[prison, probation, parole, etc.] in America—more than six million—than were
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FREE BUT NO LIBERTY:
HOW FLORIDA CONTRAVENES
THE VOTING RIGHTS ACT WITH
DISENFRANCHISEMENT OF FELONS
Introduction

The United States has a long history of denying minorities their right to
vote—of practicing racially-motivated disenfranchisement. In early 2011,
Florida Governor Rick Scott continued this tradition by issuing an executive
order permanently denying convicted felons their right to vote, unless they
petition for executive clemency after a five-year waiting period following the
completion of their sentences. These new procedures are a step backward for
Florida to previous policies that disproportionately disenfranchised African-
Americans. Actions like Governor Scott’s demonstrate why the Voting Rights
Act (VRA) of 1965,! most recently re-authorized in 2006, is still needed to
prevent racially discriminatory voting practices.

This article argues that Florida’s executive re-enfranchisement policies
contravene the Voting Rights Act and should be nullified. A review of felon
disenfranchisement in the United States and Florida, the VRA’s basic mechan-
ics, and Florida’s recent challenge to the Act’s constitutionality will help make
this clear. The VRA continues to be a constitutional exercise of congressional
power that requires Florida to seek pre-clearance for changes to felon disen-
franchisement procedures under Section 5 of the Act, and would likely forbid
the proposed changes under either a purposeful discrimination or disparate
impact analysis under Section 2 of the Act. The article concludes that Florida
must submit its proposed changes for pre-clearance, and that if it fails to do
so, the U.S. Justice Department should act to prevent the implementation
of arguably the harshest felon disenfranchisement procedures in the nation.

l. On felon disenfranchisement and the Voting Rights Act

Felon disenfranchisement strips certain civil rights, including the right to
vote, from people convicted of certain crimes, sometimes for life. Globally, the
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United States is one of the few outlier countries with severe disenfranchisement
laws that reach such a broad range and high number of people.? In the United
States, felon disenfranchisement is regulated by the states, in accordance with
Article 1, Section 4 of the U.S. Constitution, which gives states control over
the time, place, and manner of federal voting, subject to congressional regula-
tion.> As of 2011, approximately 5.3 million people in the United States are
ineligible to vote due to state felon disenfranchisement laws.*

Individual states have taken different approaches to felon disenfranchise-
ment. Only two states, Maine and Vermont, allow all people with criminal
convictions to vote, even those who are incarcerated.’ The remaining 48 states
impose disenfranchisement at some stage of the post-conviction process.®
While some argue that felon disenfranchisement is an appropriate punishment
for those convicted of crimes, others worry that felon disenfranchisement
inhibits rehabilitation, thus preventing convicted persons from fully reintegrat-
ing into society.” These concerns have prompted many states to automatically
restore civil rights to convicted people after the completion of their sentences
or after a waiting period. Florida, lowa, Virginia, and Kentucky are the only
four states that disenfranchise convicted felons for their entire lives.® The only
method by which felons in these states can restore their civil rights is through
clemency from the governor.’

Racial discrimination was the impetus for many of the felon disenfran-
chisement laws enacted after the ratification of the Fifteenth Amendment.'
To this day, African Americans continue to be disproportionately impacted
by disenfranchisement laws and stringent re-enfranchisement requirements.
African American men, in particular, are disenfranchised at seven times the
national average. Estimates indicate that if current incarceration levels stay the
same, 30 percent of African American men are expected to be disenfranchised
during their lives.! Therefore, felon disenfranchisement (and corresponding
re-enfranchisement procedures) must be considered in the context of prophy-
lactic laws aimed at preventing racial discrimination in voting, such as the
Voting Rights Act of 1965.

A. Florida’s re-enfranchisement policies
and recent developments

Since Florida’s original constitution was approved in 1868 it has man-
dated that, “No person convicted of a felony . . . shall be qualified to vote
or hold office until restoration of civil rights.”'? The civil rights restoration
procedures have varied by the political administration in power. Following
public outcry after the 2000 presidential election, Governor Jeb Bush began
a process, which was expanded by his successor, Governor Charlie Crist, to
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automatically restore civil rights for felons convicted of non-violent crimes
in certain circumstances. '

In the 2004 presidential election, 600,000 to 960,000 citizens in Florida
were unable to participate in the electoral process because they had been con-
victed of a felony.'* Up to 25 percent of those excluded were African-American
men.'s Some argue that the impact of the state’s felon disenfranchisement law
was a deciding factor in the election of President George W. Bush in 2000,
who won by a mere 537-vote margin in Florida.'

In response to the ensuing controversy, Governor Jeb Bush made minor
changes to the disenfranchisement laws. Previously, all convicted felons who
had completed their sentences could apply for re-enfranchisement, but had
to do so at a hearing before the executive clemency board.!” The executive
clemency board could only hear the individual appeals of about 200 people
per year.'® Governor Jeb Bush’s changes established that people who had not
committed a violent offense and had not committed another crime within five
years could apply to have their civil rights automatically restored without an
individual hearing.!® Additionally, any person who had been arrest-free for 15
years, regardless of the nature of her or his conviction, could also have her or
his civil rights restored without a hearing.?

In January 2007, Republican Charlie Crist took office as the newly elected
governor of Florida. On April 5,2007, the Florida Executive Clemency Board,
which consisted of Governor Crist and three executive branch members, voted
to automatically restore civil rights to felons convicted of non-violent crimes
after their sentences were completed.”? The Florida Advisory Committee to
the U.S. Civil Rights Commission, in a 2008 report praising the new policy,
noted that Governor Crist’s actions restored the rights of an estimated 154,000
people,” among the estimated one million Florida citizens stripped of their
rights by the state’s permanent disenfranchisement law.> By taking these steps
Florida came into alignment with the majority of states that grant automatic
restoration for citizens who have completed their sentences.?

Rick Scott was elected Governor of Florida in 2010.2 In 2011, promptly
after his election, Governor Scott issued an executive order that permanently
disenfranchised people convicted of felonies and imposed at least a five year
waiting period to apply for rights restoration (seven years for “violent” of-
fenders). Governor Scott’s executive order not only reversed Governor Crist’s
historic reforms, but it also bucked the national trend toward automatic res-
toration by including further steps to prevent citizens convicted of felonies
from restoring their rights.?” The addition of the waiting period was significant
because if a person were arrested at any point during the five-year waiting
period, the clock would start over, even if no charges were ever filed against
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the person.? Under these regulations, Florida now has the most burdensome
felon re-enfranchisement procedures in the United States, which we argue
violates the VRA.*

B. Overview of the Voting Rights Act of 1965

The Voting Rights Act of 1965 (VR A) is considered the most important
voting rights law because it broadly protects citizens against racial discrimi-
nation in exercising their franchise.’® Congress passed the VRA in 1965 to
enforce the protections guaranteed by the Fifteenth Amendment®' on a wave
of momentum coming off the passage of the Civil Rights Act in 1964, and
with the encouragement of President Johnson. The VRA prohibits voting
discrimination based on race or minority language group, and authorizes
federal government oversight of new election measures enacted by jurisdic-
tions with discriminatory histories under certain criteria.*> There are two
particularly relevant sections of the VR A: sections 2 and 5.

The general prohibition against racial discrimination appears in section
2, which provides a right of action against any state or political subdivision
that applies a standard, practice, or procedure that “results in a denial or
abridgement of the right of any citizen of the United States to vote on ac-
count of race or color,” and following reauthorization in 1975, because of
membership in a “language minority group.”? These prohibitions forbid the
use of “tests or devices,” such as poll taxes or literacy exams, as a means
of preventing members of protected groups under the Act from exercising
their right to vote.>*

In 1980, the Supreme Court held that section 2, as originally passed,
was essentially a restatement of Fifteenth Amendment protections.** Under
this analysis, a plaintiff had to show that there was an invidious purpose or
discriminatory intent behind the voting standard, practice, or procedure.* In
1982, Congress amended section 2 to explicitly reject what became known as
the “intent test,” instead allowing a cause of action when, given the totality
of the circumstances, the effect of a standard, practice, or procedure denied
a protected group an equal opportunity to vote.”” The so-called “effects test”
was subsequently endorsed by the Supreme Court in a section 2 case involv-
ing voter dilution, though it has come under scrutiny by Circuit Courts in
felon disenfranchisement cases over the last twenty years.

Section 5 of the VR A requires federal pre-clearance before any changes
to voting laws may take effect in a “covered jurisdiction” as defined by sec-
tion 4. “A state or political subdivision is covered by the VRA if it satis-
fies two elements under section 4. First, on November 1, 1964, the state or
political subdivision must have maintained a test or device that restricted the
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opportunity to vote or register to vote.** Second, the Director of the Census
must determine that in that same state or political subdivision fewer than
50 percent of voting age persons were registered to vote on November 1,
1964, or that fewer than 50 percent of voting age persons had voted in the
presidential election of November 1964.4! As part of an application for pre-
clearance approval, the covered jurisdiction has the burden of showing that
any proposed changes would not worsen or prove “retrogressive” toward the
opportunity for racial minorities to vote.*

In 1970, Congress renewed these provisions, setting November 1968 as
the relevant date for both elements of the formula.* In 1975, two revisions
were made: the provisions were extended to cover both race and language
minority groups and the trigger date was changed to November 1972.* The
coverage formula was extended again in 1982 and 2006.% Section 4, along
with sections 5 and 8, which depend on it, will expire in 2031.¢ Under the
1972 based coverage formula, there are currently five Florida counties that
are covered jurisdictions under the section four formula*’—Collier County,
Hardee County, Hendry County, Hillsborough County, and Monroe County.*

The concept of a “covered jurisdiction,” as determined by the section 4
formula, is the foundation for the federal government’s broad and important
powers under section 5. The Supreme Court, in a seminal test case decided
shortly after the VR A’s passage, Allen v. State Board of Elections, interpreted
section 5 to be a broad grant of authority to review all proposed changes
affecting voting.* The Court interpreted section 5 as requiring review of the
“subtle, as well as the obvious, state regulations” because Congress intended
that “all changes, no matter how small, be subject to section 5 scrutiny.* As
a result, section 5 has proven to be a vital mechanism for enforcing voting
rights since its enactment.

There are two ways that a covered jurisdiction may comply with section
5.5! The first and by far most common is for the covered jurisdiction to seek
administrative review of proposed changes by submitting them to the Civil
Rights Division of the Department of Justice, which has been delegated
review power by the Attorney General of the United States.? If the Attor-
ney General does not object to the change within sixty days, the covered
jurisdiction may enforce its proposed change> and that decision may not
later be challenged in court.** This prohibition, however, does not prevent
a legal challenge under section 2 or other applicable law.>

The second, and less common method of complying with section 5, is
through filing an action for declaratory judgment before the United States
District Court for the District of Columbia.>® Under this method, the covered
jurisdiction has the burden of proving that the proposed voting change(s)
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“neither has the purpose nor will have the effect of denying or abridging
the right to vote on account of race or color or [membership in a language
minority group].””’ These actions are brought against the United States or the
Attorney General and may be appealed directly to the Supreme Court.> Ifa
jurisdiction brings a declaratory judgment action after the Attorney General
has entered an objection during administrative review, the declaratory judg-
ment action is heard de novo, as it is not considered an appeal of the Attorney
General’s decision. Finally, if a covered jurisdiction fails to comply with the
pre-clearance requirements of section 5, the Attorney General may file suit
to enjoin the enforcement of the changes and any person or organization
with standing may also sue seeking injunctive relief.*

Covered jurisdictions may also apply to terminate coverage under the
VRA’s section 5 “bailout” provisions.®® To obtain a bailout, the covered
jurisdiction must apply for a declaratory judgment to demonstrate that
continued supervision is unnecessary. Specifically, it must prove that no
discriminatory tests or devices have been used in the past five years and that
all voting changes in the jurisdiction have been cleared under section 5.
An increasing number of jurisdictions have successfully taken advantage
of the bailout provision since the important Northwest Austin Municipal
Utility District No. 1 v. Holder (“NAMUDNQO?”) decision of 2009.> Eleven
jurisdictions have bailed out in the three years since the decision, compared
to seven in the previous three years, and only seventeen in the decade pre-
ceding the decision.®

Despite repeated attacks, the Supreme Court has ruled that the VRA is
constitutional. The Supreme Court held in South Carolina v. Katzenbach
that the promulgation of the VRA fell within the full remedial powers to
prevent racial discrimination granted Congress by the Fifteenth Amend-
ment.* Accordingly, the VRA section 5 pre-clearance requirements were
ruled constitutional in 1966.5 In NAMUDNO, the Supreme Court declined
to decide whether the 2006 extension of the VRA was constitutional, but
instead found that any covered political sub-division could apply to bail out.%
Despite many Supreme Court observers’ fears that the conservative Roberts
Court would strike down the landmark law, the Court made a strategic choice
to reach a “compromise” decision, which dodged the question of the VR A’s
constitutionality (though hinting at certain bases for a future challenge) and
explicitly encouraged localities to take advantage of the bailout provisions.

Since NAMUDNO, however, there have been two notable developments
related to the VRA’s constitutionality. First, in September 2011, in Shelby
County v. Holder, the D.C. District Court issued a very significant ruling
which held that ample evidence supported the continued constitutionality of
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section 5 of the 2006 VR A extension.’’” Shelby County addressed the very
questions of the VRA’s constitutionality that the Supreme Court skirted
in NAMUDNO.® This decision was appealed to the U.S. Court of Appeals
for the District of Columbia with oral arguments heard January 19, 2012.
Many predict, and some fear, that this case is likely to reach the Supreme
Court, where the conservative-leaning court will more heavily scrutinize
constitutionality of section 5.%

Moreover, in October 2011, Florida filed a complaint before the District
Court of the District of Columbia, seeking either pre-clearance for several
proposed voting regulation changes or a finding that section 4 and section 5
are unconstitutional.”” The complaint argues that “subjecting Florida coun-
ties . . . covered exclusively under the language minority provisions of the
VRA to pre-clearance is not a rational, congruent, or proportional means
of enforcing the Fourteenth and/or Fifteenth Amendments and violates the
Tenth Amendment and Article IV of the U.S. Constitution.””" The Court
has yet to rule on this issue, though it seems like a weaker challenge in light
of the Shelby County ruling.

Il. Defending the VRA's constitutionality and expanding its reach
to re-enfranchisement clemency schemes

The VR A remains a valid constitutional exercise of congressional power
because it serves as a remedial statutory arm of the Fourteenth and Fifteenth
Amendments against a backdrop of continued racial voting discrimination.
The VRA’s reach should extend to discriminatory executive clemency
rules, such as those in Florida, because although the Supreme Court has
yet to rule on this specific issue, the VRA applies broadly to cover all vot-
ing changes, even those made by executive order. The Justice Department
should review Florida’s procedures under section 5 as statewide changes to
voting procedures must still be pre-cleared even if only five jurisdictions
are covered. We argue that the Department should to refuse to pre-clear
Florida’s disenfranchisement-related changes because the procedures have
the purpose or effect of denying racial minorities’ ability to exercise their
franchise. Further, we argue that Florida’s procedures also violate VR A sec-
tion 2 and the Equal Protection Clause because African-American Florida
citizens are disenfranchised at a far higher rate than non-racial minorities.

A. The VRA remains an appropriate and constitutional
exercise of Congressional power
The Supreme Court has held that the VRA is constitutional.”” Not sur-
prisingly, the first failed challenge to the VR A came in 1964, before the Act
became law. In South Carolina v. Katzenbach, South Carolina, along with
Alabama, Georgia, Louisiana, Mississippi, and Virginia, petitioned the Court



8 national lawyers guild review

asking for an injunction against the enforcement of the VRA.”In Katzen-
bach, as with Florida’s current challenge, South Carolina did not challenge
the constitutionality of the VRA in its entirety, but rather specific sections of
the Act, including section 4 and section 5 on Article III, Fifth and Fifteenth
Amendment grounds.” The Court, in upholding the VRA’s constitutionality,
applied a rational basis test.”> Tt reasoned that South Carolina’s argument that
Congress’ enactment of the VRA was beyond the scope of its power failed
because section 2 of the Fifteenth Amendment gives Congress the power to
enforce the Amendment by appropriate legislation.” Thus, the VRA was
found to be a valid exercise of congressional power because it was rationally
intended to further the aim of the Fifteenth Amendment, which expressly al-
lowed for Congress to act in such a fashion.”

The VRA essentially went unchallenged for years following Katzenbach.
Some of the factors that contributed to this were the initial congressional
findings justifying the law, the Act’s continued enforcement over time, and
the strength of the Katzenbach decision. Then, in 2009, the issue of VRA’s
constitutionality was raised once again in NAMUDNO, but the Supreme Court
declined to expressly rule on the 2006 extension’s constitutionality. Instead,
it re-opened the door to future constitutional challenges by questioning the
Act’s “federalism costs” and continued necessity.”

NAMUDNO’s challenge hinged on the continued constitutionality of
section 5, which had long been considered controversial. In NAMUDNO, a
Texas utility district sought to bail out of the pre-clearance requirements.”
The Court found that because the VRA considered the district a political
sub-division subject to pre-clearance coverage, the district was entitled to the
corresponding right to bail out.*

More importantly, however, the Court called into question the continued
necessity of the Act because of recent improvements in minority voter registra-
tion and turnout.’! In the Court’s estimation, these perceived improvements,
while likely the result of the VRA itself, also weighed against the Act’s con-
tinued validity because it “imposes current burdens and must be justified by
current needs.” This determination led the Court to endorse the argument put
forth in Boerne v. Flores that the VRA should be assessed for “congruence
and proportionality” between the injury the Act seeks to prevent or remedy
and the means adopted to that end, instead of merely assessing whether the
VRA passes a rational basis examination.®

Nonetheless, in Shelby County v. Holder, the U.S. District Court for the
District of Columbia found that even under a congruence and proportional-
ity test, the 2006 extension was an appropriate and constitutional exercise of
congressional power.?* In a 151-page opinion, the Court examined the his-
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tory of the Fifteenth Amendment, past Supreme Court cases upholding the
constitutionality of the VRA, and the 15,000 page legislative record outlining
continued patterns of voting discrimination.®® The Court held that the VRA
was constitutional because it enforced the Fifteenth Amendment, remedied
past discrimination, preserved gains against discriminatory practices, and was
still necessary to protect the fundamental right to vote of racial and language
minorities.3¢

Thus far, VRA section 5 critics have made only modest steps toward re-
forming the law. The new application of the congruence and proportionality test
to VR A section 5 does little to attack the provision’s constitutionality because
ample evidence still unfortunately exists to support its continued necessity.
Since the 2006 extension, the Department of Justice has denied clearance to
many proposed changes in the voting regulations of covered jurisdictions®’
including, most recently, restrictive voter identification laws.®

Arguments that the VRA is obsolete because minority voter registration
has increased are flawed because such claims rely on misinterpreted data.®
For example, in his dissent in NAMUDNO, Justice Thomas argued that
African American and white voter registration rates are nearly the same.”
However, Latino registration rates are considerably lower than white reg-
istration rates, yet Latino voters, as non-African Americans, were factored
into white registration rates, since many Latinos (an ethnicity category) are
racially classified as white.! Such misrepresentations affect the overall non-
African American registration rate, making it appear to be near the same level
as African American registration rates.”” In reality, non-Hispanic white data
clearly show that registration rates for whites are much higher than African
Americans rates.” Florida’s constitutional challenge of the VRA should fail,
given long precedent upholding the law and revived concerns about minor-
ity voter suppression.”* The voluminous legislative history supporting the
VRA’s extension, repeated endorsement of the Act by the lower courts, and
the indisputable evidence of continued discrimination in voting procedures
all weigh heavily against Florida.

B. Florida’s executive clemency scheme is subject to VRA section
5 even though Florida is only partially covered

Florida’s new procedures ban people convicted of felonies for life, un-
less they petition to the governor for restoration at least five years after the
completion of their sentences. These procedures, established by executive
order, should be subject to the pre-clearance under section 5. As such, they
may not be implemented in the five Florida counties covered under section 5
until they are approved by the Justice Department or United States District
Court for the District of Columbia. The Justice Department should review
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Florida’s re-enfranchisement scheme because statewide voting changes in
partially covered states must be pre-cleared under VRA section 5.

There are seven states that are only partially covered by the VRA.*> In
those states, statewide voting changes must be submitted to the Justice Depart-
ment or the D.C. District Court for review if they directly affect voting in the
covered jurisdictions.” In 2002, the Justice Department objected to a Florida
statewide redistricting plan that would have eliminated the only majority-
Hispanic district in the state, which was located in a covered jurisdiction.’” Of
the five pre-clearance denials that the Justice Department has made to Florida
voting procedures since 1984, four of them have been for state-wide voting
changes.®® The fifth denial was to a change in voting procedures taking effect
specifically in a covered county, and was later withdrawn.*

Past objections to Florida’s voting procedures align with the Supreme
Court’s decision in Lopez v. Monterey County, which held that statewide vot-
ing changes that affect covered counties must be pre-cleared by the Justice
Department.'® In Lopez, the Court determined that even though only some
counties in California were covered under section 5 of the VRA, measures
enacted by the state were subject to pre-clearance to the extent that such mea-
sures would affect the covered county.!®! Therefore, the covered county was
not allowed to administer the changes until after it had received pre-clearance
by the Justice Department.'®

The Lopez decision strongly suggests that covered jurisdictions in Florida,
like California, must submit changes to felon disenfranchisement procedures
for pre-clearance.!® In Lopez, Monterey County, not the state of California,
had to submit the changes for pre-clearance.!® Similarly, the covered coun-
ties in Florida must submit the felon disenfranchisement procedures to the
Justice Department. Until pre-cleared, the covered counties are not allowed
to administer the changes that the stricter Florida disenfranchisement proce-
dures require.

If the Department of Justice denied preclearance to the executive order,
it could lead to a an odd situation in which some Florida counties would be
allowed to ban felon civil rights, while the covered counties could not. The
administrative details of how this would work are complex, but it is possible
that ex-felons who live in covered jurisdictions would be automatically allowed
to vote after completing their sentences, as they could before Governor Scott’s
executive order, while in the rest of the state, ex-felons would be subject to
Governor Scott’s executive order.

State rules about election uniformity further complicate this process. In
1998, the Secretary of State Sandra Mortham issued an opinion that Florida
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election laws must be consistent throughout the state.'” The continued valid-
ity of this opinion is unclear, as a challenge by the American Civil Liberties
Union (ACLU) to the implementation of a statewide voting change in the
non-covered counties prior to pre-clearance was dismissed in June 2011 on
procedural grounds.'® Yet, because of the complexity, confusion, and pos-
sible violation of state law that would result if the felon voting procedures
were different in different counties, it is imperative that the covered counties
in Florida submit the felon disenfranchisement procedure to the Department
of Justice. Since Florida’s changes are likely to face an objection, Governor
Scott may have to issue a new executive order that would comply with the
VRA without leading to the complexity and confusion of having different
rules in different counties.

1. The re-enfranchisement scheme must bhe pre-cleared hecause
executive orders are voting changes that are subject to section 5.

VRA section 5 does not distinguish among the source of election law
changes.!”” The Supreme Court, in Foreman v. Dallas County, held that even
changes to the selection process of election judges who monitor voting in
precincts was subject to pre-clearance requirements.'”® Further, Florida itself
has consistently acknowledged the breadth of the pre-clearance requirement,
as it has previously submitted House bills, redistricting plans, and home rule
charters for Justice Department approval.'® All of these submissions are con-
sistent with section 5’s broad mandate that all “standard[s], practice[s], and
procedure[s]” must be submitted to the DOJ to be pre-cleared if they affect
the voting process.'°

The Northern District of Alabama is currently considering whether Gov-
ernor Riley’s executive order that changes voting procedures is subject to
VRA pre-clearance, but the challenge there is less clear than in the Florida
case.'!" In Alabama, an amendment to the state constitution was approved by
referendum and then pre-cleared by the Department of Justice in accordance
with section 5."'? The pre-cleared amendment allowed a Local Constitutional
Amendment Commission to decide whether a proposed local constitutional
amendment affects more than one county or more than one subdivision in
one or more counties.''* As a condition of pre-clearance, the Justice Depart-
ment required Alabama to remove a provision allowing the Governor to
veto any decisions.!!*

In the years preceding this amendment, several Alabama counties ap-
proved local constitutional amendments that authorized bingo operations
within their jurisdictions.!"® Governor Riley has since sought to stop the bingo
operations in Greene County through executive orders and police actions.!!¢
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African American voters in the county alleged that Governor Riley’s use of
executive orders to reverse the local counties’ decision was a de-facto veto
of their vote and an unapproved change to voting standards and practices.'”
This case is distinguishable from Florida’s case because Governor Scott’s
executive order, which changed procedures for reinstating felons’ right to
vote, was never submitted for section 5 pre-clearance at all. Unlike in the
Alabama case, where it is unclear whether bans on bingo operations can be
considered a voting change, the executive order in the Florida case is clearly a
voting change affecting the rights of hundreds of thousands of Florida citizens.

In addition, Governor Scott’s executive order addresses a voting change—it
is not simply a change to sentencing procedures, as he claims. The order af-
fects the way that a disenfranchised felon may regain her or his civil rights,
including voting rights. The procedures have no bearing on sentencing because
they impact felons long after sentencing decisions have already been made,
after individuals have fully completed their sentences. Therefore, because
section 5 provides a very broad grant of out-of-jurisdiction review authority,
executive orders are subject to section 5’s pre-clearance requirements, and
since Governor Scott’s executive order deals with a voting change, it must
be submitted to the Justice Department or D.C. District Court before the five
covered jurisdictions may implement any changes.

2. If Florida’s re-enfranchisement scheme is considered under
section 5, Florida will not be ahle to show the change does not
have a discriminatory purpose or effect

The Justice Department or the D.C. District Court should reject Florida’s

felon re-enfranchisement scheme after review because Florida will be un-
able to meet its burden showing that the proposed changes have neither a
discriminatory purpose nor effect.!!® In its review, the Justice Department
or D.C. District Court will examine whether the voting changes will have
a “retrogressive effect” on the ability of minorities to vote.!" Although,
historically, there has not been an objection issued by the Justice Depart-
ment regarding a re-enfranchisement scheme, there are analogous cases to
suggest a likely denial. For example, the Justice Department issued a 2008
objection to Georgia’s voter verification scheme because African American
and Hispanic voters were disproportionately and incorrectly flagged by
the so-called verification system in comparison to white voters.'”’ Flagged
voters had to take additional steps, which sometimes included going to the
courthouse during business weekday hours on three days’ notice, in order to
prove their eligibility to vote.!?! The Justice Department found that the voter
verification system had a retrogressive impact on voting rights for minori-
ties because the disproportionate impact on minorities who were incorrectly
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flagged was statistically significant, and thus found that the law did not meet
section 5 requirements.!'?

Similarly, Florida’s re-enfranchisement scheme has a disproportionate
impact on minority voters, which has a retrogressive impact on their right
to vote. The evidence is clear. Although about 15 percent of Florida’s total
population is African American, African Americans account for 25 percent of
those who are disenfranchised.'”® In 2010, 34 percent of all people arrested
and 41 percent of all people arrested for drug violations were African Ameri-
can.'”* In the 2000 election, about 4.4 percent of whites were disenfranchised
due to a past felony, compared with 10.5 percent of African Americans.'? In
2008, while 15.3 percent of Floridians were African American, they made up
49.8 percent of the Florida prison population.'?® And in Florida today, African
Americans are disenfranchised at twice the rate of whites.'?’

The 2011 re-enfranchisement scheme subjects all persons convicted of
felonies to at least a five-year waiting period before they can even apply to
regain the right to vote.'”® If a person is arrested at any time during the wait-
ing period, even if there is no prosecution or conviction, the waiting period
re-starts.'”® As African-Americans are overly represented in both arrests and
incarcerations, the new Florida scheme will almost certainly have a harsher
impact on minorities. As such, the scheme will have a retrogressive impact
on the right of minorities to vote and should be pre-cleared.

C. Florida’s scheme violates VRA section 2 and the Equal
Protection Clause

Sections 2 and 5 operate independently of one another. Covered juris-
dictions, under section 5, have a burden of proving that voting changes are
not racially discriminatory.'*® Under section 2, an individual in any state or
jurisdiction can sue if they are harmed by a voting practice that has a racially
discriminatory purpose or effect.’®! Unlike section 5, non-covered jurisdictions
may also face section 2 challenges.'* In Florida, this means that a section
2 challenge would affect the felon re-enfranchisement scheme for the entire
state, not just the five covered counties. The Supreme Court has not ruled on
whether felon disenfranchisement can violate section 2 of the VRA, and if so,
whether the disenfranchisement must be the result of intentionally discrimi-
natory practices. There is currently a circuit split concerning whether felon
disenfranchisement is subject to section 2.

In Farrakhan v. Gregoire (“Farrakhan I’), the Ninth Circuit found that the
Washington State criminal justice system was infected with racial bias, and
as such, felon disenfranchisement laws operated improperly based on race in
violation of section 2.'* In reaching this result, the Court did not require the
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ex-felons to show any history of official discrimination.'3* Instead, the court
found that a VRA section 2 analysis requires a “totality of the circumstances”
review to determine how “a challenged voting practice interacts with external
factors such as ‘social and historical conditions’ to result in denial of the right
to vote on account of race or color.”'** Therefore, statistical findings and socio-
logical studies about racial discrimination in the criminal justice system were
appropriate evidence to bolster a section 2 claim.'*® The Court concluded that
even though Washington did not pass its felon disenfranchisement law with a
racially discriminatory purpose, the law interacted with a racially discrimina-
tory criminal justice system, which produced a constitutionally impermissible
effect on minorities under the VRA.'*” Evidence the court found persuasive
showed that prosecution of crack cocaine and street drug trafficking was not
proportional to its harm on the community or share of the drug trade; that the
proportion of African Americans and Latinos arrested for drug possession
had no correlation to the proportion of users among those races; that police
searches of African Americans and Latinos occurred at higher rates than
whites, but led to fewer seizures; and that minority defendants were detained
in disproportionate numbers when other factors were controlled.!*® This kind
of evidentiary record was novel for such a challenge.

Ten months after Farrakhan I, the Ninth Circuit reheard this case en
banc and vacated the prior ruling.'® In Farrakhan v. Gregoire (“Farrakhan
111”), it decided that to succeed in a section 2 challenge based on criminal
justice system racial discrimination, a plaintiff must show that the system
is infected with intentional discrimination.!* The Ninth Circuit ultimately
held that plaintiffs did not meet their burden in establishing a VRA section
2 claim because the plaintiffs had presented statistical data only proving
discriminatory effect.'*! While other circuits that have considered this issue
have generally followed the Farrakhan I1I reasoning,'** the Supreme Court
has yet to definitively say whether there is a cognizable VRA claim against
felon disenfranchisement laws and if so, whether an intentional showing of
racial discrimination is required.'*

1. Florida’s re-enfranchisement scheme is a relic of its discriminatory
1868 constitution and violates the Equal Protection Clause and
VRA section 2 under an intentional discrimination analysis.
Farrakhan I11, which takes the position adopted by all of the circuits, held
that proof of intentional discrimination in the criminal justice system was suf-
ficient for section 2 claims.'** Unfortunately, the Court did not provide clear
guidance on which standard to apply in determining whether a felon disen-
franchisement or re-enfranchisement scheme is intentionally discriminatory
under section 2.'¥ Therefore, the most applicable standard is to consider the
felon disenfranchisement scheme through a Fourteenth Amendment Equal
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Protection analysis.'* Any finding that Florida’s felon re-enfranchisement
scheme is intentionally discriminatory under section 2 would also meet Equal
Protection scrutiny standards.

In Richardson v. Ramirez, the Supreme Court held that felon disenfran-
chisement was not subject to strict scrutiny under section 2 of the Fourteenth
Amendment.'¥” Although the right to vote is a fundamental right, the second
clause of the Fourteenth Amendment states that the right to vote may be limited
“for participation in rebellion, or other crime.”'*® In Richardson, the dissent
noted that this clause was passed as a political compromise that had little to
do with the purpose of the Fourteenth Amendment.'* In addition, it argued
that even if a voting penalty was authorized in section 2, the practice might
still violate section 1 if it was discriminatory.'*® While the dissent would have
subjected felon disenfranchisement to strict scrutiny and found it unconstitu-
tional, the majority decision upholding the laws’ constitutionality continues
to stand as the prevailing law today.'!

In the 1985 case Hunter v. Underwood, however, the Supreme Court
revisited the question of the felon disenfranchisement law’s constitutionality
and struck down a provision in the Alabama Constitution that disqualified
voters who had committed a crime of moral turpitude.'®* In its decision, the
Court found that when the 1901 disenfranchisement amendment was written
into the Alabama Constitution, legislators passed it with the intent to keep
African Americans from voting and absent such intent that the measure would
have never been enacted.!**The Court held that because the original enactment
was motivated by racial discrimination and that because it continued to have
a discriminatory effect on African Americans, the law was unconstitutional.!>*
Based on this evidence, the Court invalidated the Alabama Constitution’s felon
disenfranchisement clause on Equal Protection grounds.!*> This decision sug-
gests that the constitutionality of felon disenfranchisement is not completely
settled from the Supreme Court’s perspective. '

In 1992, the Supreme Court ruled in United States v. Fordice that future
re-enactments of a law may be constitutional even if the law was originally
promulgated for a racially discriminatory purpose.'>’ Fordice explains that
if a legislature subsequently re-enacts a discriminatory law, it must do so for
independent and legitimate reasons, so as to break the discriminatory link
from the original law.'*® However, the burden is on the State to prove that the
legislature offered independent and legitimate reasons that supported a racially-
neutral justification for the law’s renewal.’*® Since Hunter and Fordice, some
circuits have incorrectly allowed states to prove that re-enactments of racist
laws were passed for a non-discriminatory purpose with very little evidence
that the original taint had been removed.'®
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Florida’s disenfranchisement laws have been debated by courts on these
grounds. In 2002, the Federal District Court for Southern Florida found that
Florida passed the felon disenfranchisement provision in its 1868 constitution
with the express intention to limit the ability of African Americans to vote.!®!
In 2005, the Eleventh Circuit in Johnson v. Governor of the State of Florida
concluded that a subsequent 1968 re-enactment had removed the racially dis-
criminatory taint because there was sufficient deliberation; therefore, the law
did not violate the Equal Protection Clause, regardless of a disparate impact
on African Americans.!®?

The Eleventh Circuit’s analysis in Johnson was incomplete because the
Court did not thoroughly apply the Fordice test, opting instead to simply
note that the 1968 re-enactment was “deliberate.” More specifically, the dis-
sent in Johnson found that the majority used flawed reasoning, since Florida
did not meet its burden to prove that the legislature offered independent and
legitimate reasons for reenacting its felon disenfranchisement law.'®* Without
this evidence, the re-enactment is still tainted by the original intentionally
discriminatory law. Thus, the majority should not have concluded that the
State met its burden under the Fordice test.'®*

While the felon disenfranchisement procedures in Florida have evolved
since Johnson, and the most recent procedure is the result of an executive
order, Florida arguably has never properly broken the link to its original 1868
felon disenfranchisement law because neither the legislature nor the executive
have offered independent and legitimate reasons to remove the taint of the
1868 intentionally discriminatory law.'®> As such, if the Supreme Court were to
consider these current procedures and properly apply the tests given in Hunter
and Fordice, it would likely find that Florida’s current felon re-enfranchise-
ment procedures violate the Equal Protection Clause. If the Supreme Court
also found that felon disenfranchisement and re-enfranchisement procedures
can violate Equal Protection due to historical discriminatory taint, Florida’s
re-enfranchisement scheme would also violate VRA section 2 because it is
intentionally racially discriminatory.

2. Florida’s re-enfranchisement scheme violates VRA section 2

under a disparate impact analysis.

Even if the Court does not accept that Florida’s felon disenfranchisement
procedures are intentionally discriminatory, disenfranchised voters could still
prevail on a VRA section 2 claim under the Farrakhan I disparate impact
test.'®® Although the Ninth Circuit vacated Farrakhan I in an en banc decision
and it is no longer good law, the Supreme Court has never definitively ruled
on whether a felon disenfranchisement scheme in a jurisdiction where there
is a disparate racial impact in the criminal justice system violates section 2.'¢”
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If the Supreme Court were to adopt a disparate impact test similar to the one
adopted in Farrakhan I, then a finding that the criminal justice system is
statistically infected with racial bias would be sufficient to strike down many
states’ disenfranchisement laws. '8

Florida’s current felon re-enfranchisement procedure almost certainly
would violate section 2 because it has a direct disparate impact on African
Americans as Florida’s criminal justice system is infested with racial bias.'®
African Americans in Florida, as previously mentioned, are disproportionately
arrested, incarcerated, and accordingly disenfranchised.!” Florida’s 2011
harsh re-enfranchisement scheme punishes those who are arrested, by restart-
ing waiting periods, even if there is no prosecution. Statistics that show that
African Americans in Florida are disproportionately arrested, convicted of
felonies, and disenfranchised, and thus the 2011 re-enfranchisement scheme
falls more heavily on African Americans. A statistical showing that African
Anmericans are disproportionately affected by the Florida justice system, under
a Farrakhan disparate impact test, is sufficient to find that within the “totality
of the circumstances” the clemency scheme violates section 2.!”" Florida’s
re-enfranchisement should be struck down using a disparate impact analysis
based on ample evidence of the discriminatory nature of Florida’s criminal
justice system and the disproportionate effect these laws have on African
Americans’ ability to vote because it impermissibly denies people their right
to vote because of their race.!”

While it is unlikely that the current Supreme Court would accept this
disparate impact test if it were presented, it is impossible to predict what test
the current Court would find most appropriate or future changes to the Court’s
composition that would influence a decision. Regardless, a strong evidentiary
showing of Florida’s discriminatory criminal justice system is still important
because it would make it difficult for the Court to deny the continued need
for the VRA or to ignore the ways in which African-Americans continue to
suffer from unfair voting practices.

Conclusion

The Voting Rights Act continues to stand for an ideological commitment
that racial discrimination in voting should not be tolerated. In contrast, Gov-
ernor Scott’s 2011 executive order creates the most restrictive felon disen-
franchisement procedures in the United States, which has a disparate impact
on African Americans. It follows that the VRA should reach and reverse the
Governor’s executive order.

The five counties in Florida covered under the VR A section 5 are required
to submit the proposed felon disenfranchisement procedures to the Justice
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Department or D.C. District Court before they can implement any changes.
The counties must submit the changes because even executive orders must be
pre-cleared if they impact voting practices and procedures; moreover, indi-
vidual jurisdictions in partially covered states are required to submit statewide
changes for pre-clearance to the extent it affects them. The Justice Department
should refuse to pre-clear the executive order on two grounds: because it is
rooted in the intentionally racially discriminatory felon disenfranchisement
provision in the original Florida constitution and because it has a disparate
impact on African Americans, who statistically have much higher rates of
criminal arrests and convictions. Therefore, Florida has not met its burden
of showing that the proposed changes will not harm the ability of African
Americans to vote.

The Florida ACLU has requested that the Department of Justice require
Florida to submit the 2011 executive order for review but has not received
so much as a reply.'®! The DOJ’s failure to act could be a dangerous signal to
other states that the Justice Department is not planning to regulate these types
of voting changes. Action must be taken quickly to ensure equal access to the
ballot for all to prevent widespread disenfranchisement of African Americans
in the 2012 elections.
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42 U.S.C. § 1973c. For alist of declaratory judgment actions, see Section 5 Declaratory
Judgment Actions, United States Department of Justice, http://www.justice.gov/crt/
about/vot/ sec_5/caselist_ddc.pdf (last visited November 6, 2011).

Id.

Id.

See Allen v. State Board of Elections, 393 U.S. 544, 555 (1969) (reasoning that while
no explicit private right of action is listed, the language providing that “no person shall
be denied the right to vote for failure to comply with [a new state enactment covered
by, but not approved under, § 5]” allows plaintiffs to seek a declaratory judgment
that a new state enactment is governed by section five). If a plaintiff can prove that
a change was not properly submitted for approval, he or she has standing to seek an
injunction preventing the state from enforcing the change until it has sought approval
under Section 5. Id. See also Lopez v. Monterey County, 519 U.S. 9, 23 (1996) (de-
scribing the Attorney General’s inquiry during a section five enforcement action).
42 U.S.C. § 1973b(a)(1)(A)-(F); see NAMUDNO v. Holder, 129 S. Ct. 2504 (2009)
(holding that if a political subdivision is subject to pre-clearance under the VRA it
may also apply for a bailout).

See 42 U.S.C. § 1973b(a)(1)(A)-(F). For a list of jurisdictions that have successfully
bailed out, see Section 4 of the Voting Rights Act, United States Department of Justice,
http:/www.justice.gov/crt/about/vot/misc/sec_4.php#bailout (last visited February 10,
2012).

See id.

1d.

See 383 U.S. 301 (1966) (exercising original jurisdiction to rule that the Fifteenth
Amendment provides Congress with the authority to enact legislation to prevent racially
discriminatory voting practices).

1d. at 308.

129 S. Ct. 2504 (2009).

811 F.Supp.2d 424 (2011); see Mike Scarcella, D.C. Circuit to Hear Voting Rights
Act Case in January, THE BLT: THE BLOG OF LEGAL TIMES (November 2, 2011, 1:31
PM), http://legaltimes.typepad.com/blt/2011/11/dc-circuit-to-hear-voting-rights-act-
case-in-january-.html (citing the support the Department of Justice has received from
the NAACP, ACLU, and the Lawyers’ Committee for Civil Rights as friends of court).
See 811 F.Supp.2d 424 (2011), 427-28 (affirming the constitutionality of the VRA
under a congruent and proportional standard of review after accepting the evidence in
the Congressional record regarding the continued need for the VRA).
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84.

85.

86.
87.

See Mary Orndorff, Shelby County’s appeal in voting rights case gets fast track,
AL.COM (October 7, 2011, 7:00 AM), http://blog.al.com/sweethome/2011/10/shelby
countys_appeal in_votin.html (expressing concern that if this does reach the Supreme
Court, it may find the pre-clearance requirements in the VRA outdated).

See First Amended Complaint for Declaratory Judgment for the Plaintiff, Florida v.
U.S,, Civ. No. 1:11-cv-01428-CKK-MG-ESH (D.C.D.C. 2011)., (seeking pre-clearance
of changes that would restrict third-party voter registration drives, shorten the ‘shelf-
life’ of signatures collected for ballot initiatives, limit a voter’s ability to change their
registered address on election day, and reduce the number of early voting days).

Id. at1,27,28.

See Georgia v. United States, 411 U.S. 526 (1973); City of Rome v. United States, 446
U.S. 156 (1980); Lopez v. Monterey County, 525 U.S. 266 (1999).

See 383 U.S. 301, 305, 308 fn. 2 (1966) (holding that passing the VRA was within
Congress’ power under section two of the Fifteenth Amendment).

See id. at 316-17 (categorizing constitutional attacks on other sections of the VRA as
premature and noting that only some portions of the Act were being challenged).

See id. at 324 (citing Heart of Atlanta Motel v. United States, 379 U.S. 241, 258-59,
261-62 (1964) and Katzenbach v. McClung, 379 U.S. 294, 303-04 (1964) to support
the proposition that when Congress acts under the Fifteenth Amendment to prohibit
racial discrimination in voting that action is judged under a rational basis standard).
See id. at 325-26 (holding that the Fifteenth Amendment allows Congress to preempt
state laws to protect the voting rights of racial minority groups).

See id. at 327 (endorsing Congress’ actions as constitutional).

See Northwest Austin Municipal Utility District No. 1 v. Holder, 129 S. Ct. 2504
(2009).

See id.; see also 42 U.S.C. § 1973b(a)(1)(A)-(F) (describing the VRA’s bailout
procedures).

NAMUDNO, 129 S. Ctat 2516 (widening the definition of political subdivisions eligible
to file a bailout suit beyond those described in the VRA).

See id. at 2511 (recounting perceived improvements in combating discrimination in
voting since the passage of the VRA, such as higher African American voter registra-
tion and turnout rates).

Id. at2511-12.

See id. at 2512 (reasoning that the VRA is likely in trouble under either a congruence
and proportionality test or a rational means test); see also Boerne v. Flores, 521 U.S.
507,520 (1997).

See 811 F.Supp.2d 424, 427-28 (affirming the constitutionality of the VRA under a
congruent and proportional standard of review).

Id.; see H.R. Rep. 109-478, **11 2nd sess. 2006 (finding that the testimony and reports
considered in re-authorizing the Act supports the conclusion that “gains made under the
VRA are the direct result of the VRA’s temporary provisions, and that reauthorization
of these provisions is both justified and necessary”).

Id.

See Section 5 Objection Determinations, U.S. Department of Justice, http://www.
justice. gov/crt/about/vot/sec_5/obj_activ.php (last visited Dec. 18, 2011) (listing two
objections in Alabama, three in Georgia, two in Louisiana, one in Michigan, two in
Mississippi, two in North Carolina, one in South Carolina, one in South Dakota, and
six in Texas, as well as many others in 2000 and 2001); 811 F.Supp.2d 424 (2011),
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95.

96.

97.

98.

99.

100.

101.
102.

103.
104.
105.

465 (noting that “the Justice Department determined that discriminatory purpose was
a motivating factor in no less than 186 of the redistricting plans proposed by covered
jurisdictions during the 1990s”).

See, e.g., Charlie Savage, Justice Dept. Blocks Texas on Photo ID for Voting, N.Y.
TIMES, Mar. 3, 2012, available at http://www.nytimes.com/2012/03/13/us/justice-dept-
blocks-texas-photo-id-law.html (reporting that Texas, South Carolina among other
states’ voting identification laws that require voters to show IDs much narrower than
the prevailing federal standard have failed pre-clearance due to evidence that such laws
will significantly affect minority voters’ ability to vote).

See Northwest Austin Municipal Utility District No. 1 v. Mukasey, 573 F.Supp.2d 221,
248 (describing how the House and Senate reports erroneously found higher levels of
electoral participation by minorities because of a failure to separate Hispanic rates from
white rates and to control for citizenship when assessing Hispanic registration rates).
Northwest Austin Municipal Utility District No. 1 v. Holder, 129 S. Ct. 2504, 2525
(2009) (Thomas, J., concurring and dissenting) (citing statistics from the Southeastern
Legal Foundation amicus curiae brief).

811 F.Supp.2d 424, 467; Northwest Austin Municipal Utility District No. 1 v. Mukasey,
573 F.Supp.2d at 221, 248.

1d.

Id.

See supra note 97.

See Section 5 Covered Jurisdictions, supra note 52 (listing California, Florida, North
Carolina, Michigan, New Hampshire, New York, and South Dakota as the states where
only some counties or townships are covered jurisdictions under section 5 of the VRA).
See Letter from Ralph F. Boyd, Jr, Assistant Att’y Gen., Civil Rights Div., to John M.
McKay, President of the Florida Senate and Tom Feeney, Speaker of the Florida House
of Representatives, 2 (Jul. 1, 2002), available at http://www justice.gov/crt/about/vot/
sec_5/pdfs/1 070102.pdf.

See id. (noting that a portion of the majority-Hispanic district was located in Collier
County, which is covered by the VRA).

See JoNel Newman, Voting Rights in Florida, 1982-2006, RenewtheVRA.org, 8-9
(Mar. 2006), available at http://www.aclufl.org/issues/voting_rights/FloridaVRA2.
pdf (revealing that the DOJ objected to both of Florida’s voting plans following their
decennial redistricting based on new Census data).

See id. at 8 (noting that an objection to a Home Rule Charter in Hillsborough County
was later withdrawn).

See 525 U.S. 266,278 (1999) (agreeing with the County that it, not the State, must seek
pre-clearance for state-wide voting changes).

1d.

See id. at 278-79 (concluding that a textual reading of the statute reveals that a covered
county in a non-covered state must not administer state-wide voting changes until after
that county submits the change to the Justice Department and received pre-clearance).
1d.
1d.

See Dara Kam, ACLU, Voting Rights Group Sue to Stop Implementation of New
Florida Elections Law, PALM BEACH POST, (June 3, 2011), http://www.palmbeach-
post.com/news/state/aclu-voting-rights-group-sue-to-stop-implementation-1517536.
html?printArticle=y (noting the ACLU’s reliance on the Mortham opinion, but also



free hut no liherty 25

106.

107.

108.

109.

110.
111.

112.
113.
114.
115.
116.
117.
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119.

120.

121.
122.
123.

referring to a current elections supervisor arguing that the Mortham opinion does not
apply because current circumstances are much different).

See Howard Simon, New State Voting Laws II: Protecting the Right to Vote in the
Sunshine State, ACLU (Jan. 27, 2012) 8, n. 19, http://www.aclu.org/files/assets/
aclu_fl statement for senate judicary subcomm_field hearing on_ voter suppres-
sion_2 2 12.pdf (reviewing the ACLU position that implementing a voting change in
the sixty-two non-covered counties has negative consequences on voters in the remaining
five counties).

See 42 U.S.C. § 1973 (“No voting qualification or prerequisite to voting or standard,
practice, or procedure shall be imposed or applied ... in contravention of the guarantees
set forth in [the VRA]”); Allen v. State Board of Elections, 393 U.S. 544, 565 (1969)
(construing section five of the VRA to be a broad grant of authority to review “subtle,
as well as obvious, state regulations” and indeed, to assess “all changes, no matter how
small”).

See 521 U.S. 979 (1997) (holding that the changes required pre-clearance under prec-
edent demanding that even “an administrative effort to comply with a statute that had
already received clearance may require separate pre-clearance, because section five
reaches informal as well as formal changes” (internal quotation marks removed)).
See Florida Changes Submitted for Pre-Clearance, United States Department of
Justice, http://www.justice.gov/crt/about/vot/sec_5/f1 obj2.php (last visited Nov. 30,
2011) (listing Florida voting regulation changes submitted for approval to the DOJ).
See 42 U.S.C. § 1973; Allen v. State Board of Elections, 393 U.S. 544, 565 (1969).
See Johnson v. Riley, Complaint, 2010 WL 3423779 (N.D.Ala.) (alleging that Governor
Riley’s executive order effectively nullifies the votes of electoral majorities in several
counties and is in violation of the VRA because the order was not pre-cleared).

1d. 9 39-40.

Id.

1d. 9 40.

Id. 7 38.

1d. 9 62-70.

See Johnson v. Riley, Complaint, 2010 WL 3423779 (N.D.Ala.) 9 62-70; 71-75
(explaining that the counties affected by the Governor’s actions are majority African
American, a racial group explicitly protected under the VRA).

See Procedures for the Administration of Section 5 of the Voting Rights Act, 28 C.F.R.
51.52 (¢).

Georgia v. United States, 411 U.S. 526 (1973); 28 C.F.R. § 51.52; see also Objection
to Georgia Voting Change, Department of Justice, May 29, 2009, http://www justice.
gov/crt/about/vot/sec_5/1tr/l_052909.php.

See Objection to Georgia Voting Change, supra note 127 (explaining that the system
flagged minority voters as “non-citizens” far more often than it did white voters, mean-
ing that the flagged minority voters had extra obstacles to prove that they were eligible
to register to vote).

Id.

1d.

See Pamela S. Karlan, Convictions and Doubts: Retribution, Representation, and
the Debate over Felon Disenfranchisement, STANFORD PUBLIC LAW AND LEGAL
THEORY WORKING PAPER SERIES 13, available at http://papers.ssrn.com/sol3/papers.
cfm?abstract id=484543 (revealing that the percentage of African Americans unable
to vote was close to two and a half times that of Caucasian people).
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142.

143.

144,
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See Part I and II Arrests for Florida by Age, Sex and Race, 1998-2010, 14 FLORIDA
DEPARTMENT OF LAW ENFORCEMENT, available at http://www.fdle.state.fl.us/Content
/getdoc/2¢c4b035b-369b-406f-a729-dc898ae08996/arr_age race.aspx.

1d.

Incarceration Trends in Florida, 1988-2008, THE SENTENCING PROJECT 2 (Dec. 2009),
http://www.sentencingproject.org/doc/publications/inc_ FLTrends.pdf.

Laughlin McDonald, et al., Letter to Governor Scott and Members of the Executive
Clemency Board, ACLU, (Mar. 4, 2011), http://www.brennancenter.org/page/-/
Democracy/Letter%20t0%20Florida%20Clemency%20Board%20March%204%20
2011.pdf.

Governor Scott and Florida Cabinet Discuss Amended Rules of Executive Clemency,
supra note 32.

1d.

42 U.S.C. § 1973c.

42 U.S.C. § 1973b.

Id.

See 590 F.3d at 1016 (noting that although the Senate lists several factors to consider
when determining if a voting procedure violates the VRA and that racial bias in the
criminal justice system is not specifically listed, the Senate did not intend for their list
to be exhaustive, and this type of bias is relevant to the totality of the circumstances).
Id. at 1008 (arguing that although affirmatively proving official history of discrimina-
tion would be strong evidence to support a VRA violation, lack of such evidence does
not automatically negate a VRA violation claim).

1d. at 994.

Id. at 1006.

1d. at 1008.

Id. at 1012.

See Farrakhan v. Gregoire, 623 F.3d 990, 993 (9th Cir. 2010) (en banc) (granting that
while intentional discrimination in the criminal justice system would be sufficient to
find a violation of section two, the plaintiffs did not meet their burden of showing such
intentionality).

Id. at 993.

1d. at 994.

Johnson v. Governor of Fla., 405 F.3d 1214 (11th Cir. 2005) (en banc); Hayden v.
Pataki, 449 F.3d 305, 323 (2d Cir. 2006); Simmons v. Galvin, 575 F.3d 24, 41 (1st Cir.
2009).

See Johnson v. Bush, 126 S. Ct. 650 (2005) (denying certiorari to the Eleventh Circuit’s
decision regarding a felon disenfranchisement section two VRA challenge).

See U.S. CONST., amend. 14, § 1 (“No State shall make or enforce any law which
shall . . . deny to any person within its jurisdiction the equal protection of the laws.”);
see also Farrakhan v. Gregoire, 623 F.3d 990, 993 (9th Cir. 2010) (en banc) (holding
that only intentional discrimination in enacting a felon disenfranchisement scheme is
sufficient to find a section two violation).

Farrakhan, 623 F.3d at 993.

U.S. CONST, amend. 14, § 2.

See Richardson v. Ramirez, 418 U.S. 24, 54 (1974) (relying on the argument that
since section two of the Equal Protection Clause mentions felon disenfranchisement,
the practice does not violate the Equal Protection Clause).
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157.

158.
159.
160.

161.

See U.S. CONST, amend. 14, § 2(4)(a).

See Richardson 418 U.S. at 72-73 (Marshall, J., dissenting) (recounting that section two
was passed because the Republican-controlled House wanted to ensure its continued
dominance by insuring that southern African Americans, who supported them, would
able to vote, but realized that unlimited suffrage rights to all African Americans would
be politically infeasible).

See id. at 74 (reasoning that Congress did not intend to authorize discriminatory prac-
tices that fell into special categories named in section two, and that Congress likely did
not appreciate the literal significance of impingement upon democratic values that the
Court has allowed section two to impose).

See id. at 86 (concluding that judged under modern standards, felon disenfranchise-
ment could not stand). But see Richardson, 418, U.S. at 54 (majority) (holding that
the California Supreme Court erred in determining that felon disenfranchisement ran
afoul of the Fourteenth Amendment).

See Hunter v. Underwood, 471 U.S. 222,233 (1980) (holding that the obvious invidious
motivation for passing the felon disenfranchisement clause in the Alabama Constitution
in 1908 renders it unconstitutional, despite valid reasons under which it could be passed
today).

See Hunter, 471 U.S. at 227-28 (describing that after establishing that racial bias was
a substantial factor in passing the legislation, the State has the burden to prove the law
would have been passed even absent this impermissible motivation).

See id. at 233 (expounding that it is irrelevant whether the same law could be passed
for a facially neutral reason today if the actual original passage had a discriminatory
intent).

Id.

See Matthew E. Feinberg, Suffering without Suffrage: Why Felon Disenfranchisement
Constitutes Vote Denial Under Section Two of the Voting Rights Act, 8 HASTINGS
RACE & POVERTY L.J. 61, 69 (2011) (admitting that this case is to date the only time
the Supreme Court has struck down a felon disenfranchisement law, but suggesting
that future challenges are possible).

See United States v. Fordice, 505 U.S. 717, 739 (1992) (finding that the burden is on
the State to offer legitimate reasons to prove that a law is no longer rooted in its original
discriminatory purpose); see also Knight v. Alabama, 14 F.3d 1534, 1550 (1994) (apply-
ing Fordice and requiring the State to provide independent and legitimate justifications
to break the causal link between a reenacted law and its discriminatory predecessor).

505 U.S. 717,739 (1992).
Fordice, 505 at 739; Knight, 14 at 1550.

See Johnson v. Governor of Fla., 405 F.3d 1214 (11th Cir. 2005) (en banc) (finding
that although it was clear that Florida originally passed its felon disenfranchisement
law for a discriminatory purpose, later reenactments removed the taint of that law be-
cause they were passed for facially neutral reasons). But see id. at 1245 (Barkett, J.,
dissenting) (discrediting the majority’s finding that Florida’s reenactment of its felon
disenfranchisement law was valid because it had been passed through a “deliberative
process,” and reiterating that deliberation is not sufficient if such deliberation does not
result in articulable, legitimate policy justifications for the law).

See Johnson v. Bush, F.Supp.2d 1333 (S.D. Fla. 2002) (holding for the defendants, but
conceding that plaintiffs did present ample evidence of a racially discriminatory motive
for passing the 1868 law).
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See Johnson v. Governor of the State of Florida, 405 F.3d 1214 (2005) (finding that the
1968 reenactment narrowed the class of the disenfranchised to those who had committed
felonies, was considered by the Suffrage and Elections Committee, was approved by
the legislature, and was then voted on by the populace).

Seeid. at 1244 (Barkett, J., dissenting) (noting that a deliberative process is not the same
as a process in which independent, racially-neutral reasons are offered and accepted
before a law is passed).

1d.; see also Johnson v. Bush, 126 S. Ct. 650 (2005) (denying certiorari to reconsider
the decision).

See id. at 1247 (noting the Florida’s subsequent reenactments were textual changes that
were even less substantive than the changes made to the law that was struck down in
Hunter (citation omitted)); see also Erika Wood, Turning Back the Clock in Florida,
BRENNAN CENTER FOR JUSTICE, (March 2011) (arguing that Governor Scott’s changes
made via executive order are far more restrictive than the procedures that had been in
place prior to 1999).

Farrakhan v. Gregoire, 590 F.3d 989 (9th Cir. 2010).

Farrakhan, 623 F.3d at 993.

Id. at 1008.

Id.

Farrakhan v. Gregoire, 590 F.3d 989, 1012 (9th Cir. 2010).

42 U.S.C. 1973(a).

Letter from Laughlin McDonald, Director American Civil Liberties Union Voting Rights
Project to Chris Herren, Chief, Voting Section, Civil Rights Division (April 25, 2011)
available at http://www.aclufl.org/pdfs/2011-04-ACLUDOJClemencyLetter.pdf.
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Hannah Autry

CONNICK V THOMPSON:
THE COSTS OF VALUING
IMMUNITY OVER INNOCENCE

Introduction

What is the price tag attached to every year spent wrongfully convicted
on Louisiana’s death row? Placing a price on life is a complicated, nearly
impossible task. When faced with this issue, a jury in Louisiana rational-
ized, and the Court of Appeals for the Fifth Circuit agreed, that $1 million
for each year was justified. The U.S. Supreme Court, however, placed a
price on John Thompson’s life in Connick v. Thompson,' and the number
was a big fat zero.

In a 5-4 decision authored by Justice Clarence Thomas that has been
deemed “one of the meanest Supreme Court decisions ever,”? the Court found
that the New Orleans Parish District Attorney’s Office could not be held li-
able under U.S.C. § 1983? for failure to train its prosecutors based on a single
Brady* violation.” Thompson spent fourteen years on Louisiana’s death row
for a murder conviction that was later overturned in a second trial; the district
attorney’s office’s failure to turn over exculpatory Brady material led to his
conviction.® The Court largely based its decision on a narrow reading of an
already narrow exception carved out in City of Canton v. Harris,” finding
that district attorney’s offices could not be civilly liable for failure to train
because attorneys have already passed the requisite examinations and have
the resources and knowledge to interpret legal principles on their own.® While
Connick’s theory of liability centers around § 1983, the decision raises many
more puzzling issues and draws attention to the societal costs of valuing im-
munity over innocence.

Part I: The Case

In early 1985, John Thompson was charged with the murder of Raymond
T. Liuzza.® Shortly thereafter, Thompson was charged with an unrelated
armed robbery when one of the victims identified him as the attacker after
seeing him on television due to publicity received from the murder.'® As
part of the robbery investigation, a crime scene technician obtained blood
evidence belonging to the perpetrator from one of the victim’s pant legs.!!

Hannah Autry is a J.D. candidate at North Carolina Central University School of
Law, 2013. She would like to thank Preston Mitchum and Deanna Coleman, for
their advice and help while writing this piece.
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After testing, the results conclusively established that the perpetrator had
blood type B.'* This evidence, however, was not given to the defense despite
requests to access all materials and information favorable to the defendant
and all results or reports of scientific tests or experiments.'* Not only was the
evidence not disclosed to the defense, but prosecutors actively blocked the
defense’s inspection of the pant leg swatch stained by the robber’s blood.'
Prosecutors responded to defense counsel’s request to inspect all materials,
but checked out the swatch from the property room and did not return it until
the day before trial.'* The prosecutors did not produce the swatch at trial, and
the swatch has never been found.'® One of the prosecutors said that he did
not consider the blood evidence Brady material that would require disclo-
sure because he “didn’t know what the blood type of Mr. Thompson was.”"”
Thompson, as it turns out, has blood type O.'8

Prosecutors made a strategic decision to try Thompson for armed robbery
first.! Doing so would preclude Thompson from testifying in his own defense
at his murder trial because the prior conviction could be used to impeach his
credibility.® Furthermore, the armed robbery conviction could be used in the
penalty phase of the murder trial to persuade the jury to choose death over
life imprisonment.?!

Their strategy proved successful. Thompson was first convicted of armed
robbery based only on the eyewitness testimony of the victims, and he elected
not to testify in his murder trial in May 1985.22 Not only did prosecutors fail
to turn over the blood evidence, but they also withheld other Brady material
that could have been used to impeach the prosecution’s key witnesses.?* Most
importantly, prosecutors withheld the initial police reports of the eyewitnesses’
identification.?* These police reports contained information that the eyewit-
nesses’ originally described the assailant’s hair as “close cut.”? Thompson, in
contrast, had “afro” style hair at the time of the murder.?® The police reports
would have suggested that Kevin Freeman, another suspect who had “close
cut” hair, and more closely matched the victims’ initial description of the Li-
uzza murder assailant, was the perpetrator.”” Without this information to show
inconsistencies in the prosecution’s case, the testimony of the witnesses against
Thompson was powerful, and he was convicted and sentenced to death.?®

The nondisclosure of the results of blood testing was known and inten-
tional. On his death bed in 1994, one of the prosecutors in Thompson’s armed
robbery trial confessed to a fellow prosecutor in the Orleans Parish office
that he had suppressed the blood evidence.” In April 1999, less than a month
before Thompson’s scheduled execution, his private investigator discovered
the crime lab report from the armed robbery investigation in the files of the
New Orleans Police Crime Laboratory.>® As a result, Thompson’s execution



connick v thempson 31

was stayed and his armed robbery conviction was vacated.?! Consequently,
the Louisiana Court of Appeals reversed the murder conviction, finding that
the armed robbery conviction unconstitutionally deprived Thompson of his
right to testify in his own defense at the murder trial.*? During the retrial in
2003, the jury acquitted Thompson of Liuzza’s murder.>?

Thompson brought a § 1983 action against Connick®* in his official ca-
pacity as Orleans Parish District Attorney, the district attorney’s office, and
others in district court, alleging that the district attorney’s office had violated
Brady by failing to disclose the crime lab report in his armed robbery trial.*
Connick admitted that there was a Brady violation prior to trial.*¢ The district
court instructed the jury that the “only issue” was whether the nondisclosure
was caused by either a policy, practice or custom of the district attorney’s of-
fice or a deliberately indifferent failure to train the office’s prosecutors.’” The
jury found that the district attorney’s office was liable for failure to train the
prosecutors and awarded Thompson $14 million in damages.*

Connick renewed the same objection that he raised in summary judgment
—that he could not have been deliberately indifferent to an obvious need for
more or different Brady training because there was no evidence that he was
aware of a pattern of similar Brady violations.*® The district court rejected this
argument, finding that “the DA’s office knew to a moral certainty that assistan[t]
district attorneys would acquire Brady material, that without training it is not
always obvious what Brady requires, and that withholding Brady material
will virtually always lead to a substantial violation of constitutional rights.”*°

A panel of the Court of Appeals for the Fifth Circuit affirmed,* and an
en banc court also affirmed, but disputed whether Thompson could establish
municipal liability for failure to train the prosecutors based on the single
Brady violation without proving a pattern of similar violations, and, if so, what
evidence would make that showing.*> The Supreme Court granted a petition
for a writ of certiorari and reversed the decision, leaving Thompson with no
relief for spending eighteen years in prison, fourteen of them on death row,
for a crime he did not commit.*

Part 1l: Background

The Court’s opinion in Connick limited the already narrow decision in
City of Canton v. Harris. Section 1983 actions are vast, and they range from
violations concerning abuse of authority* to zoning.** The violation in Con-
nick falls in between and focuses on single-incident liability for a prosecutor’s
failure to train that resulted in a Brady violation. A handful of cases have
addressed prosecutorial immunity and municipal liability, 4 and those cases
led to the Court’s decision in Connick.
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In Imbler v. Pachtman, the Court found absolute immunity for prosecu-
tors “in initiating a prosecution and in presenting the State’s case.” As a
core prosecutorial function, Brady disclosures fall under such a category. In
a concurring opinion, however, Justice White reasoned that extending absolute
immunity to Brady violations “would threaten to injure the judicial process and
to interfere with Congress’ purpose in enacting 42 U.S.C. § 1983.”# The point
of § 1983 actions were to hold public officials accountable for constitutional
violations,* and the majority’s holding in Imbler counters § 1983’s purpose
and dismantles Brady’s protections. “Immunity from a suit based upon a
claim that the prosecutor suppressed or withheld evidence would discourage
precisely the disclosure of evidence sought by the rule.”® As Justice White
points out, “the only effect on the process of permitting such suits will be a
beneficial one—more information will be disclosed to the court.”!

Van de Kamp v. Goldstein> gave rise to the “failure to train” theory that ex-
ists in Connick. In Van de Kamp, the Court barred a § 1983 action for a wrong-
ful conviction due to a district attorney’s office’s failure to adequately train
or supervise deputy prosecutors on disclosure of impeachment information
relevant to witnesses for the prosecution.** The Court found that “prosecutors
involved in such supervision or training or information-system management
enjoy absolute immunity.”* Therefore, while Imbler found absolute immunity
for prosecutors in their official capacity, Van de Kamp extended that liability
to prosecutors’ superiors under theories such as “failure to train” as well.

Municipalities are treated differently in consideration of an employer’s
liability for his employee’s wrongful actions.> Under traditional principles of
vicarious liability, employers are liable for the torts of their employees.’® By
contrast, municipalities are generally only liable where the employee’s error
results from the employer’s policy or custom.’” This stems from the decision
Monellv. Dept. of Social Services of the City of New York.>® In Monell, a civil
suit was filed under § 1983 when the New York City government compelled
pregnant female employees to take unpaid leaves of absence before such leaves
were required.” The Court in Monell held that municipalities were “persons”
that could be held civilly liable for constitutional violations,* but limited li-
ability to actions taken by public employees pursuant to the employer’s “policy
or custom.”®! The Court explicitly stated that municipalities could not be held
liable under § 1983 on a respondeat superior theory.®

This “policy or custom” rule has been followed and detailed in municipal
liability actions, such as Connick, and the Court has expanded municipal li-
ability to encompass some single-instance violations.®* Canton is a leading
case on single-instance violations and became the focus for the majority’s
discussion of § 1983 municipal liability in Connick.
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In Canton, the plaintiff, Geraldine Harris, fell down several times and
was incoherent following her arrest by officers of the City of Canton police
department.** The officers did not seek any medical attention for her, and after
her release, she was diagnosed as suffering from several emotional ailments
requiring hospitalization and subsequent outpatient treatment.® She brought
suit against the City’s police department under § 1983 alleging that she was
denied her right under the Due Process Clause of the Fourteenth Amendment
to receive necessary medical attention while in police custody.5 Specifically,
Mrs. Harris alleged that the city’s police department was liable for failing to
train police officers in determining that she needed medical treatment.®’

When the case eventually reached the Supreme Court, it held that, “Only
where a municipality’s failure to train its employees in a relevant respect
evidences a ‘deliberate indifference’ to the rights of inhabitants can such a
shortcoming be properly thought of as a city ‘policy or custom’ that is action-
able under § 1983.”7% Ordinarily to prove this “deliberate indifference,” one
would need to show evidence of a pattern of similar constitutional violations
by untrained employees.® Without this pattern, the “obviousness” of the need
for training in single-incident violations, like those in Canton and Connick,
can substitute for the pattern usually needed to establish municipal fault.”
The Court in Canton did not find merit to Mrs. Harris’ claim, questioning
what level of medical training police should reasonably be required to have,
and denied that “deliberate indifference” had become a “policy or custom”
of the police department.”!

In the Court’s treatment of prosecutorial and municipal liability it has con-
tinually erred on the side of the State and limited liability with each decision.
In Imbler, the Court gave prosecutors absolute immunity when performing one
of their core functions.” In Van de Kamp, the Court extended that liability to
a prosecutor’s superiors.” In Monell, the Court rejected respondeat superior
liability for municipalities and instead narrowed liability to actions of an
employee’s failures under an employer’s “policy or custom.”” In Canton,
the Court held that such a policy or custom must be based on a “deliberate
indifference” resulting in a failure to train in single-incident liability cases,
and provided a narrow range of circumstances where such indifference would
exist. ™ Finally, in Connick, the Court further narrowed the Canton hypo-
thetical, finding that known and purposeful Brady violations that resulted in
a wrongful death sentence was not “deliberate” enough.”

Part lll: Analysis

In its Connick decision, the Court rationalized that in order to prove liabil-
ity, Thompson first needed to show that Connick was on actual or constructive
notice of a problem that would result in a constitutional violation. Next, he had
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to prove that Connick made a deliberate choice not to fix the problem. Finally,
he needed to demonstrate that a pattern of similar constitutional violations
by untrained employees existed, since patterns are “ordinarily necessary” to
demonstrate deliberate indifference for purposes of failure to train.”” Alterna-
tively, deliberate indifference to constitutional rights could have been proven
by a single incident where it was obvious that such an incident would occur.
Since a pattern had not been established, the Court relied on single-incident
liability as established in Canton, which required a showing of “obvious need”
for training. The Court then rejected liability under this theory.

The Court’s decision in Connick provides prosecutors with a green light to
continue to disregard Brady violations and leaves innocent men and women
like Thompson without civil remedies when “ministers of justice””® perpetrate
flagrantly unconstitutional acts that lead to years wrongfully spent behind
bars. Some have suggested that the Connick decision is bad law because it is
based on flawed precedent that allows for absolute prosecutorial immunity
and a stringent standard for municipal liability when such protections should
not exist.” However, the Connick decision also ignored basic notions of due
process embedded in the U.S. Constitution. A look at the Court’s heavy and
misguided reliance on the Canton hypothetical, the compelling facts behind
Thompson’s conviction, and the evidence that Brady material is not as easily
distinguishable as Justice Thomas purported, show why this is so. The Court
in Connick committed a grave injustice to Thompson and society as a whole.

Connick was on notice of a problem

The majority opinion relied on the ability of law professionals to “find,
interpret, and apply legal principles™ in its conclusion that Connick was not
put on notice of a Brady disclosure problem, and therefore was not deliberately
indifferent to Thompson’s rights in his failure to train his employees. The
majority assumed that the young and inexperienced prosecutor had the ability
to discern Brady’s anomalies without error. Such a conclusion is naive, and
the cost of that conclusion is years spent wrongfully behind bars.

Since Brady v. Maryland was decided in 1963, a handful of subsequent cas-
es further fleshed out Brady’s requirements. In 1972, Giglo v. United States®!
expanded Brady to include any materials that could show impeachment of a
government witness. In 1976, the Supreme Court decided that certain types
of evidence must be disclosed by a prosecutor without a specific request.®
The example cited by the Court was the District Court judge’s hypothetical
of “fingerprint evidence demonstrating that the defendant could not have fired
the fatal shot.”® Blood evidence showing that the defendant could not have
been the assailant in an armed robbery, as in Thompson’s case, would likely
fall in the same category. Brady was expanded further in 1989 to show that
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“[d]ue process requires exculpatory evidence to be revealed whenever it is
‘possessed by the prosecutor or anyone over whom the prosecutor has author-
ity.””% In 1995, Kyles v. Whitley held that that the individual prosecutor has
an affirmative duty to learn about favorable evidence known to others acting
on the government’s behalf, including police.** However, District Attorney
Connick would not have been aware of these legal developments surrounding
Brady because he “stopped reading law books . . . and looking at opinions”
when he was elected District Attorney in 1974.%6

These opinions, which are not exhaustive, demonstrate that Brady is not as
cut and dried as the majority in Connick hopes. One law professor highlighted
Brady’s inconsistencies when he wrote:

Given that the Brady obligation is broad, ongoing, and not limited by a good

faith exception, a certain number of violations are inevitable. the prospect of

error is enhanced by the vagueness of the duty’s doctrinal formulation. How
does a prosecutor figure out prior to trial whether evidence is favorableto the
accused and materialto guilt or punishment? Determining whether evidence

is favorable to the accused does not pose especially vexing problems in many

cases. A much thornier issue, though, concerns whether evidence is material

to guilt or punishment.®’

Brady’s ins and outs provide confusion even for the most experienced
district attorneys,®® and such confusion should put an experienced district
attorney on notice that he should train his younger prosecutors on Brady
material that they regularly encounter on the job. Short of that, we have “the
blind leading the blind.”®

The Court highlighted the reversals of four other convictions prosecuted
by the New Orleans Parish office due to Brady in Louisiana courts but refused
to recognize these four recorded and known incidents of Brady violations as
a “pattern” that would put Connick on notice because, “None of those cases
involved failure to disclose blood evidence, a crime lab report, or physical
or scientific evidence of any kind.”® Here the Court is mistaken. Instead, it
should have ruled that the type of evidence withheld is irrelevant. The pros-
ecutor’s office knew that its employees either did not understand or purposely
disregarded the holdings of Brady and its progeny.

Connick made a deliberate choice not to fix the problem

Connick was aware of the power that his inexperienced attorneys had.
“Connick acknowledged, many of his prosecutors ‘were coming fresh out
of law school,” and the office’s ‘[h]uge turnover’ allowed attorneys with
little experience to advance quickly to supervisory positions.”' Two of the
attorneys who worked on Thompson’s capital case were two of the highest
ranking attorneys in the office despite the fact that neither had even five years
of experience as a prosecutor.’?



36 national lawyers guild review

Furthermore, Connick himself had experienced problems with Brady vio-
lations in the past. He confessed that he was indicted by the U.S. Attorney’s
Office when he withheld a crime lab report as a prosecutor.” When Thompson’s
§ 1983 suit proceeded to a jury trial, the jury found that the Brady violation in
Thompson’s case was “substantially caused by [Connick’s] failure, through
deliberate indifference, to establish policies and procedures to protect one
accused of a crime from these constitutional violations.”*

Single-incident liability showing a deliberate indifference

The Court was misguided when it found that Thompson’s case did not fit
squarely within the Canton single-incident liability hypothetical. In Canton,
the Court offered a hypothetical situation where single-incident liability for a
deprivation of rights may be present:

For example, city policymakers know to a moral certainty that their police

officers will be required to arrest fleeing felons. The city has armed its officers

with firearms, in part to allow them to accomplish this task. Thus, the need to
train officers in the constitutional limitations on the use of deadly force can be
said to be “so obvious,” that failure to do so could properly be characterized
as “deliberate indifference to constitutional rights. It could also be that the
police, in exercising their discretion, so often violate the constitutional rights
that the need for further training must have been plainly obvious to the city
policymakers, who, nevertheless, are “deliberately indifferent” to the need.*

This hypothetical was the crux of the majority opinion’s rationale in deny-
ing Thompson relief in Connick. The Court found that the obvious need for
specific legal training, in contrast to the hypothetical above, did not exist in
Thompson’s case. “Armed police must sometimes make split-second decisions
with life-or-death consequences. There is no reason to assume that police
academy applicants are familiar with the constitutional constraints of deadly
force.... In stark contrast, legal training is what differentiates attorneys from
average public employees.”

The hypothetical above alludes to the case Tennessee v. Garner,”” where
a police officer fatally shot a fleeing burglar that the officer was “reasonably
sure” was unarmed. The Court found this to be an unreasonable seizure un-
der the Fourth Amendment.”® In referencing this case in the hypothetical, the
Court suggested that only police officers trained specifically on the Fourth
Amendment’s safeguards would know that there was something wrong with
shooting an unarmed television burglar scaling a fence and fleeing the scene
of the crime.

One would think that the opposite would be true. The prohibition against
unreasonable seizures is clearly stated in the Constitution and is a well-known
protection. However, there is no constitutional right to discovery, and Brady
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disclosure is a prophylactic rule created by the Supreme Court, which has
been expanded and explained by subsequent decisions. Despite these cases,
confusion about and inconsistencies in its application still exist.”” The facts
surrounding Connick suggest that it is precisely the type of scenario that
would require training under the Canton hypothetical, especially if a failure to
disclose could lead to taking someone’s life, as it nearly did in this case. The
Canton hypothetical only provided an example, not a limit, to single-incident
failure to train liability under § 1983.

The majority pointed out small details to show why the Canton hypo-
thetical is inapplicable when it could have just as easily found the opposite.
Compare the Canton to a size 9 shoe and Thompson’s case to a size 8 and a
half. The Court reasoned that because Thompson’s case is not a perfect fit
to the Canton , the shoe cannot be worn. Even if the case is not a perfect fit,
there is still wiggle room, and the Court should err on the side of the wrong-
fully convicted individual instead of the prosecutor’s office with a history of
constitutional violations. If the shoe fits, wear it.

In its finding that Connick was not liable for failure to train, the Court
reasoned that “attorneys are trained in the law and equipped with the tools
to interpret and apply legal principles, understand constitutional limits, and
exercise legal judgment.”'® Recent media suggests that the Court’s premise is
wrong. An article entitled “What they Don’t Teach Law Students: Lawyering,”
demonstrates how young attorneys who have spent hundreds of thousands of
dollars on a law degree are graduating with little to no practical experience.'”!
“What they did not get, for all that time and money, was much practical train-
ing. Law schools have long emphasized the theoretical over the useful.”!®

If attorneys were already trained in the law and prepared to face legal inter-
pretations and challenges on their own, top paying law firms would think twice
about immediately placing its fresh-out-of-law-school associates in training
sessions instead of assigning them billable work. However, that is precisely
what Drinker Biddle & Reath!® does before letting its first-year associates
loose, citing hiring studies that show the median amount of practical experi-
ence at top-tier law firms was one year.”!* Although firms have traditionally
allowed their first-year associates to perform billable work, many clients are
aware of the realities that incoming attorneys at big firms are inexperienced
and refuse to pay for work done by first- or second-year associates.!®

The reality is that many law students do not receive the practical training
necessary to make such complex decisions before leaving law school. “What
they taught us at law school is how to graduate from law school,” said Dennis
P. O’Reilly, a graduate of George Washington University School of Law and
first-year associate at Drinker Biddle & Reath who completed the extensive
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first-year training program.'® “What they taught us at this firm is how to be
a lawyer.”'%” In her dissenting opinion in Connick, Justice Ginsburg focused
on the very minimal coverage of Brady in law schools, the Louisiana bar, and
Connick’s office. One of the prosecutors’ alma maters, like other law schools,
does not make criminal procedure a required course; from 1980 to the time
of the decision, Brady questions did not account for even 10 percent of the
total points in the criminal law and procedure section of any administration
of the Louisiana Bar Examination; and the manual in Connick’s office at the
time contained only four sentences on Brady.'®

District attorneys at overworked, understaffed, and underfunded offices
do not have the luxury of hiring top-notch law students and placing them in
limbo pending their performance in an extensive training program. So, like the
prosecutors in Connick’s office, young prosecutors are left to learn by example,
and in Thompson’s case, learn from a prosecutor who acknowledged that he
misunderstood Brady.'” As shown in Thompson’s case and others, such an
approach has proved drastically ineffective.

Part IV: Solution: Open File Disclosure

Some states have recognized the difficulties with Brady and the effect
that those difficulties have had on the criminal justice system. In response to
several exonerations where individuals were wrongfully capitally convicted
due to withheld evidence,'° states like North Carolina''' have implemented
“open file discovery” where prosecutors must turn over all evidence to the
defense.!? “The most obvious benefit of open file discovery—reducing the
rate of wrongful convictions—would help restore faith in our criminal jus-
tice system.”!* If Louisiana had such a policy, the misinformed prosecutor
in Thompson’s case would not have mistakenly assumed that the crime lab
report was not required Brady material and perhaps John Thompson would
never have been convicted.

In response to the disturbing evidence!''* that prosecutors across the coun-
try continue to violate their obligations under Brady, Sen. Lisa Murkowski
(R-Alaska) introduced the Fairness in Disclosure of Evidence Act.'"> “This
bipartisan legislation will clarify what evidence must be disclosed and when
it must be disclosed as well as address remedies for Brady violations.”!!
The bill provides that, “In a criminal prosecution brought by the United
States, the attorney for the Government shall provide to the defendant any
covered information: (1) that is within the possession, custody, or control
of the prosecution team; (2) the existence of which is known, or by the
exercise of due diligence would become known, to the attorney for the
Government.”'"”
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“Covered” information is evidence “that may reasonably appear to be
favorable to the defendant in a criminal prosecution brought by the United
States with respect to (A) the determination of guilt; (B) any preliminary matter
before the court before which the criminal prosecution is pending; or (C) the
sentence to be imposed.”!® The “prosecution team” includes “the Executive
agency,” and any “entity or individual” that acts “on behalf of” or “under the
control of” the United States “with respect to the criminal prosecution” or
“participates, jointly with the Executive agency ... in any investigation with
respect to the criminal prosecution.”!”®

One of the most significant changes is the bill’s take on the issue of
“materiality” of the information. Under Brady, evidence is material if there
is “reasonable probability that, had the evidence been disclosed, the result of
the proceeding would have been different.”'?* However, under the proposed
legislation “the reviewing court may not find an error arising from conduct
not in compliance with this section to be harmless unless the United States
demonstrates beyond a reasonable doubt that the error did not contribute to
the verdict obtained.”!?!

The bill would set a nationwide standard and provide guidance to
prosecutors and courts about discovery obligations for cases involving the
criminally-accused. “The Fairness in Disclosure of Evidence Act will help
ensure that the principle of the Brady Rule is upheld and that all people
maintain their constitutionally guaranteed rights.”!??

Conclusion

Based on precedent and the theories of liability raised, the Court had the
opportunity to uphold the damages awarded to Thompson. It just chose not
to do so.'” Instead, the majority assumed that training on Brady was not
“obviously necessary” and put too much faith in the ability of lawyers to
navigate complex discovery requirements without training, despite evidence
suggesting the need for such training.

The effect of the Court’s decision is that it has narrowed single-incident
§1983 liability so much that deserving parties who bring suit under the statute’s
protections will find themselves without relief. By denying Thompson relief
under § 1983’s protections, the Court sends a troubling message to those who
have been deprived their most basic rights due to preventable prosecutorial
error and misconduct.

Thompson himself said it best when he predicted the dire effects of the
Court’s decision: “Because of that, prosecutors are free to do the same thing
to someone else today.”'** The disturbing question is: how many John Thomp-
sons have already been executed before a private investigator was able to
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recover hidden Brady evidence? Brady violations often go undetected,'* and
Thompson was lucky to have the support and resources that many innocent,
indigent defendants lack.

The decision has societal costs as well. While officials in Louisiana have
not yet been able to place a per-case cost on capital cases, studies in other
states suggest that the cost of capital cases compared to the number of execu-
tions is highly disproportionate.'”® That means that taxpayers in Louisiana
contributed more than 18 years worth of money to Thompson’s trials, appeals,
and housing on death row when those costs could have been avoided had
Connick adequately trained his prosecutors on Brady’s requirements. If that
money cannot be paid back to Louisiana tax payers, should compensation not
be given to the man himself?

Perhaps the largest cost, which cannot be described in numbers, is
the doubt that cases like Thompson’s place in the criminal justice system.
Thompson’s case completely undermines basic notions of justice and fairness
and reaffirms the public’s fear that in many cases defendants are in fact “guilty
until proven innocent.” Retired Louisiana Supreme Court Justice Pascal F.
Calogero hit the nail on the head when he wrote: “Our justice system makes
two promises to its citizens: a fundamentally fair trial and an accurate result.
As Justice Cochran of Texas’ highest criminal court observed, ‘If either of
those two promises are not met, the criminal justice system itself falls into
disrepute and may eventually be disregarded.’”'*” Without confidence in the
criminal justice system, citizens are less likely to report crime, cooperate
as witnesses, and participate as jurors.'”® Our justice system and its actors
must promote policies and practices that favor the criminally-accused and
innocent rather than rogue prosecutors so that everyone will participate fully
and faithfully.
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Nathan H. Madson

THE LEGACY OF ACT UP’S POLICIES
AND ACTIONS FROM 1987-1994

I'am someone with AIDS and I want to live by any means necessary. I am not
dying: I am being murdered. Just as surely as if my body was being tossed into
a gas chamber, I am being sold down the river by people within this community
who claim to be helping people with AIDS. Hang your heads in shame while
I point my finger at you.!

We condemn attempts to label us as “victims,” a term which implies defeat,
and we are only occasional “patients,” a term which implies passivity, helpless-
ness, and dependence upon the care of others. We are “People with AIDS.””

On June 5, 1981, the Centers for Disease Control and Prevention (CDC)
announced an odd cluster of Pneumocystis pneumonia (PCP) in five gay
men from Los Angeles, marking the start of the global AIDS epidemic.? he
earliest reports of Acquired Immune Deficiency Syndrome (AIDS) referred
to the disease as “gay cancer™ or “Gay-Related Immune Deficiency.” One
physician with the CDC even made an early claim that AIDS posed no threat
to heterosexuals. By September 15, 1982, when the CDC defined AIDS as
a disease that destroyed a person’s immune system and left him’ vulnerable
to PCP, Kaposi’s sarcoma (KS), and/or other opportunistic infections (OOI),
there were 593 reported diagnoses of AIDS and 243 of those diagnosed had
already died.® The disease had spread to 27 states and the District of Columbia;
there were also 41 cases of AIDS reported in ten countries in addition to the
United States.’

Within those first 15 months of the epidemic, this previously “gay only”
disease had been reported in hemophiliacs, intravenous drug users (IDUs),
Haitians, and children born of mothers with AIDS.!® A fear that the hetero-
sexual majority was now at risk swept the nation and the world; that panic
was amplified by the fact that doctors still knew very little about the disease.!!
Doctors soon learned that AIDS was spread through sexual intercourse'? and
tainted blood, ' but it was not until May 1983 and April 1984 that French and
American doctors, respectively, discovered Human Immunodeficiency Virus
(HIV), the virus that causes AIDS.!* Despite the knowledge that anyone could
become infected with AIDS, many Americans still considered AIDS to be a
gay disease, in effect creating a medicalized form of homophobia.'®

Nathan Madson is a 2011 graduate of the University of Minnesota Law School and
a blog writer for Thomson Reuters. He would like to thank Michele Goodwin of
the University of Minnesota Law School for her invaluable help in the writing of
this article.
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The Founding of ACT UP

According to Larry Kramer, one of the founding members of ACT-UP, the
sheer numbers of HIV/AIDS diagnoses was causing a panic among the gay
men of New York City in the late 1980s.!° By December 1987, researchers
and physicians had diagnosed AIDS in 128 and territories and there were an
estimated 71,751 cases internationally.'” The early figures were shocking;
physicians in the United States diagnosed over 47,000 people with AIDS,'®
and eight other countries reported over 1,000 diagnoses.!® Furthermore, the
World Health Organization (WHO) recorded that five to ten million people
were living with HIV worldwide; it predicted 150,000 diagnoses of AIDS by
1988, and close to 3 million cases of AIDS by 1992.2° In a speech in March
1987, Kramer implored gay men to pay attention to the massive AIDS casual-
ties and express their rage through organized queer?' politics.It was this initial
rage and an overall lack of public awareness that pushed Kramer to form ACT
UP soon after. He wanted to address the growing need for systematized politi-
cal action, reform how people with AIDS (PWAs) were treated and change
the way AIDS was being dealt with in the United States.?

ACT UP partially arose from queer PWAS’ frustrations with AIDS groups
such as the Gay Men’s Health Crisis (GMHC) that refused to take an active
political stance against HIV/AIDS.? The GMHC sought government fund-
ing and private donations and feared a politicized response to HIV/AIDS
would prevent the organization from receiving the funds necessary to survive,
especially if it was taken against the politicians and political bureaucracies
that PWAs felt were denying them service and care.?* Additionally, many of
the AIDS organizations in existence seemed to spring forth with pre-existing
boards, goals and a hierarchy; they merely sought supporters and individuals
to carry out actions, but did not want input from those supporters.® Early
ACT UP activists like Maxine Wolfe noted that these apolitical AIDS orga-
nizations worked closely with the police and left little decision-making up to
those demonstrating:

GLAAD [Gay and Lesbian Alliance Against Defamation] soon formed and

immediately became a bone of contention because it started doing these very

orchestrated demonstrations. By “orchestrated,” I mean they negotiated with
the cops, they basically told you when to show up, when to go home, and there

was absolutely no input from anybody into what was going to be done. The
board of directors made the decisions.?

It was this anger, both at AIDS and at the queer AIDS organizations that
failed to work with individual PWAs, that sparked Kramer’s March 1987
speech and the birth of ACT UP.”

A few months later, in June 1987, ACT UP made its bold debut at the Gay
Pride March, sparking a surge in membership. ACT UP marched as a moving
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concentration camp, complete with wire barrier, men in masks and military
gear, and ACT UP’s soon-to-be famous logo—SILENCE=DEATH.® ACT
UP utilized the apolitical and oft commercialized New York City Gay Pride
March as the canvas for their deliberate insertion of a highly political and
controversial message.”” ACT UP sought to turn the pain, fear and grief many
queers felt since the start of the epidemic into rage and action.*® According to
Maxine Wolfe, ACT UP “was a whole group of people...ready to do some-
thing. They were looking for a kick in the ass and needed an event to be at
together, that would lead to that, and that was it.”*! The language of the ACT
UP Working Document captured that rage by describing the organization as
“a diverse, nonpartisan group of individuals united in anger and committed
to direct action to end the AIDS crisis. We protest and demonstrate; we meet
with government and public health officials; we research and distribute the
latest medical information; we are not silent.”* Finally, following the theme
of Kramer’s formative speech, ACT UP was meant to “organiz[e] the unor-
ganized” and to get “people [to] do stuff for themselves.”*

Since many of ACT UP’s members were disaffected by AIDS organizations
that failed to consider their input, ACT UP’s methodology developed organi-
cally from its weekly meetings.>* ACT UP’s main decision-making body is its
general membership body; all proposed policies and actions must be approved
by the general body before being adopted by ACT UP.>* The Coordinating
Committee serves as an administrative advisor to the general body, primar-
ily authorizing expenses, reviewing literature and publications by the group,
coordinating sub-committees and planning agendas for general meetings.>
The Coordinating Committee, however, is subject to the interests of the sub-
committees they represent and the general body itself—the members of the
Coordinating Committee will only remain on the Committee for as long as
the sub-committees they represent believe they are effective.’’

Yet, it was not just the grassroots style of involvement that drew people to
ACT UP. ACT UP’s members were also tired of the slow, normative methods
of activism in use at the start of the AIDS epidemic.*® They were also frus-
trated with politicians’ failure to represent their interests.> ACT UP’s members
were angry and ACT UP capitalized on this anger by directing it into many
different forms of action, including zaps, politicized art, emotionally charged
protests, and lobbying for a Manhattan Project for AIDS. Most of these forms
of activism were not new, but they soon became closely associated with ACT
UP, AIDS and queer street activism in the 1980s and 1990s.4°

Zaps
Zaps had been used by queer rights organizations for many years before

being appropriated by ACT UP.*' Arthur Bell, one of the founding members
of Gay Activists Alliance, wrote on zaps:
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Gays who have as yet no sense of gay pride see a zap on television or read
about it in the press. First they are vaguely disturbed at the demonstrators for
“rocking the boat”; eventually, when they see how the straight establishment
responds, they feel anger. This anger gradually focuses on the heterosexual
oppressors, and the gays develop a sense of class-consciousness. And the no-
longer-closeted gays realize that assimilation into the heterosexual mainstream
is no answer: gays must unite among themselves, organize their common
resources for collective action, and resist.*?

The zaps used by ACT UP were premised on the same principle—uncover
heterosexual bigotry toward PWAs in an effort to unite queer PWAs in the
combat against AIDS. Zaps forced people who supported policies detrimental
to PWAs to explain themselves, to change their policies and to sabotage their
public image.*

One of the ways in which ACT UP was able to zap political leaders and
public figures was through the art of “Republican Drag.”** Wolfe described
Republican Drag as “pretend[ing] to be almost anything...to get in some-
where.”** ACT UP used costume and theatrics to gain entry into semi-public
places and events before revealing themselves and zapping public officials.*
The rationale was that standing outside of a building and handing out leaflets
or protesting required passersby to be receptive to ACT UP’s message, but by
invading spaces in which ACT UP (and AIDS) was not supposed to be, they
disrupted these AIDS-free spaces and commanded the attention of the people
inside them.*’ Possessing these places, and using Republican Drag to do so,
caused public officials to lose their composure and ACT UP capitalized on
those moments to solidify queer support in the fight against AIDS.*¢

On the other hand, not all of ACT UP’s zaps were intended to increase the
ire of the heterosexual majority and strengthen queer solidarity; zaps directed
at science and health professionals were used as analytical brainstorming
sessions for the future of AIDS research.* Some in the scientific community
believed ACT UP’s zaps were initially “hypercritical and negative, [and] not
very constructive,” but the zaps eventually shifted into informative sessions
in which ACT UP members identified new research and brought possible
drug trials to the attention of scientists.”® In fact, ACT UP’s Treatment and
Data Committee insisted that the first thing any individual member must do
is to “know [their] shit” before attending a zap with a scientist or health care
professional > Specifically, ACT UP recommended that anyone participating
in a zap should have detailed files about each drug, including both its positive
and negative effects; members were also to acknowledge when there was very
little information available.” Steven Epstein noted ACT UP members’ trans-
formation into scientific “experts” lent credibility to their zaps and allowed
ACT UP to get in the doors of the institutions of biomedicine. Once they
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could converse comfortably about viral assays and reverse transcription and
cytokine regulation and epitome mapping, activists increasingly discovered
that researchers felt compelled, by their own norms of discourse and behavior,
to consider activist arguments on their merits.*

The use of scientific credibility in zaps had an early success when ACT UP
convinced major health insurance providers to cover aerosolized pentamadine
isethionate, a preventative treatment for PCP. Pentamadine had been used
in an injected form to treat PCP, but after evidence started to show that an
aerosolized treatment could prevent PWAs from contracting PCP in the first
place, ACT UP pushed for health insurance providers to cover the aerosolized
form.>* It also partnered with physicians and AIDS researchers in its presenta-
tion of scientific evidence to insurers, eventually convincing many Boston
and New England insurers to cover the treatment.*

Political Theater and Politicized Art

ACT UP did not, however, only single out influential individuals to change
policies or make treatments more accessible. ACT UP also targeted wider
audiences and sought to change public perceptions about HIV/AIDS and sex
in general. Large spectacles and political theater were meant to affect how
individuals talked about issues at home.*

Using political theater to encourage sex education

Wolfe was one of the early members of the ACT UP Women’s Committee
who tried to spread HIV/AIDS awareness to women. In 1988, AIDS was the
number one killer of women ages 25-34 in New York City, but there had yet
to be an important push to make women and the public aware of the dangers
of unsafe heterosexual intercourse and intravenous drug use for women. On
the rare occasions there was publically-consumable information directed at
women, it placed the onus on them to ensure men wore condoms during sexual
intercourse, rather than making it an issue for both genders. According to
Wolfe, heterosexual men were not responsible for their own safety or condom
usage; it was the women they were sleeping with who needed to insist on
safer sex methods. Public information campaigns reminding women never to
leave home without condoms drove home this message. In an effort to educate
heterosexual men and women about HIV/AIDS transmission and to make men
more responsible for their own health, ACT UP sought to engage them with a
piece of political theater in a traditionally heterosexual (male) environment.*’

In the spring of 1988, ACT UP’s Women’s Committee brought ACT UP’s
message of safe heterosexual sex to the people watching a baseball game at
Shea Stadium. Individual activists purchased tickets to a Mets’ game in three
different blocks in three different parts of the U-shaped stadium.*® In a call-
and-response type fashion, the activists unfurled large signs with white letter-
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ing on a black background,” reading: “Don’t balk at safe sex,” “AIDS kills
women,” “Men! Use Condoms,” “Strike out AIDS,” “No glove, no love,” and
the ACT UP logo, “SILENCE=DEATH” under an up-turned pink triangle.®
The messages and the very public theatrics of the event were meant to con-
vince sports fans of the need for comprehensive sex education. With just the
warning that ACT UP would be at the game, Shea Stadium’s head of public
relations met with ACT UP leaders to put ACT UP’s flyers in each press packet
and allowed ACT UP members to hand out flyers with information on how
HIV/AIDS affected women to each spectator attending the game. ACT UP’s
Shea Stadium political theater not only captured the attention of the 20,000
people at the game, but also the thousands more who watched on C-Span.®'

Although ACT UP believed comprehensive sex education could slow the
spread of HIV, there was a large pushback from many Americans to ACT
UP’s message.®? Some were concerned that increased sex education would
lead to promiscuity and increased and earlier sexual activity among children
and teens.® Many scientific studies, however, show no correlation between
a safer-sex curriculum and an earlier sexual debut or a more promiscuous
lifestyle.® Furthermore, the claim that abstinence-only education reduces teen
sexuality is unsupported by scientific evidence.®® Even if comprehensive sex
education led to increased sexual activity among teens and children, condem-
nation of such activity makes implied normative judgments about what the
“appropriate” age is for teens to engage in consensual intercourse, what the
“appropriate” frequency of intercourse is for teens, and what the “appropriate”
number of sexual partners is.

While there should be an emphasis on teenagers waiting to have sex until
they are emotionally mature enough to do so, bringing morality into teenage
sexuality may cause a considerable number of problems. One of the most ap-
parent problems is that determining for teens when they are ready to engage
in consensual intercourse is a paternalistic approach to sex. Provided they
have sufficient education about the risks and dangers associated with sex,
teenagers should be able to exhibit sufficient responsibility and forethought
to make appropriate decisions regarding intercourse. Teens are trusted to care
for younger children, to drive, and to work in a variety of industries. It is not
so great a leap to trust teens to be responsible enough to make wise decisions
about their own sexual health if they are well-educated and have a system of
support. In fact, statistics show that teens and children without sexual educa-
tion (abstinence-only education), are more likely to be unprepared for sexual
intercourse when it does happen, increasing the risk of HIV/AIDS.%

Additionally, passing normative judgments about teen sexual intercourse
can lead to stigmatizing sexually active teenage women while sexually active
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teenage men escape social disfavor. Although anyone who is sexually active
is at risk for contracting HIV or other sexually transmitted infections (STIs),
only women can become pregnant. Due to modern medical advances in HIV/
AIDS and other STT health care, there are rarely physical signs that a teen has
lost his or her virginity other than pregnancy.’’ Presuming a strong societal
norm against sexually active teens, men will be able to pass as sexually inac-
tive and, as such, can reap the privilege of being “moral.” home home Women,
on the other hand, run a much higher risk that they will be stigmatized for
their choice to engage in sexual activity. Furthermore, even if a teenage man
admits to his sexual experience, there will be no physical reminder constantly
displaying his violation of societal norms. Finally, women who do not become
pregnant are still marked by their sexual experiences with a broken hymen.

Politicized art

Beyond Shea Stadium and the push for sex education, ACT UP capital-
ized on the privilege and artistic background of AIDS’ first major group of
victims—gay men. It utilized their talent to create politicized art and used it
to convey other ACT UP needs, such as a radical shift in the public perception
of AIDS: “But AIDS made its debut among a very cultured group of people.
Many were artists who, devastated and enraged, turned their professional skills
to protest...But even those gay men who were not culture mavens by trade
were knowledgeable amateurs.”® These artistic gay men, many of whom
were members of ACT UP, used their art and street theater to gain attention
and bring their demands to the non-queer masses.®

The art was meant to convey specific messages and to instigate action
against the institutional constraints that arguably worsened the AIDS epidem-
ic.” For example, ACT UP chained themselves to drug company’s headquar-
ters; stenciled bloody hands everywhere, as if to highlight the “governmental
guilt in promoting a blood-borne disease;” and covered Jesse Helm’s house
in a giant condom in order to show “prejudice [was] as insidious a danger to
society as H.ILV. [sic].””' Jesse Green of the New York Times argues that this
art was successful, in that those outside the populations hardest hit by AIDS
could attach a “human face” attached to AIDS.” Although the art human-
ized AIDS, the rendition was often made into a more palatable (and at times
an untruthful) face.” Even with this sanitization of the “face” of AIDS, the
artistic representations made queers more acceptable members of society
and simultaneously transformed the purpose of the original confrontational
art of ACT UP into a movement for queer inclusion: “At the beginning of
AIDS, artists humanized the disease and engaged people’s instincts for self-
preservation by appropriating comfortable, popular forms of expression...
Within about a decade, that appropriation neutralized the artists’ ability to make
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further change; the message itself...became comfortable and popular.”™ As
a result, AIDS is still a global epidemic, but the luster of AIDS has dimmed.
It is possible that art’s loss of potency in AIDS activism has shifted concern
from HIV/AIDS onto other causes.

Emotionally-Charged Protests: mobilizing underlying anger

ACT UP was also extremely adept at transforming PWAs’ sorrow and other
emotions into rage and directing that rage into action. The intense anger that
fueled these zaps, protests, and politicized art was due, in part, to the govern-
ment’s seeming avoidance of the AIDS epidemic.” Ronald Reagan was the
president during the first eight years of AIDS, but it was not until April 2,
1987, that he first publically spoke the word “AIDS.””® ACT UP sought to
engage these frustrated and angry queers and mobilize that anger as action;”
yet, ACT UP was often met with stiff resistance:

Anger takes on an especially negative cast when expressed by people marked
as “other” by mainstream society, particularly when large numbers of such
people are purposefully taking to the streets and breaking the law in order to
disrupt “business as usual.” ACT UP also confronted an American ideology of
democracy that locates legitimate political activity in the voting booth and the
halls of legislatures and maligns street activism as unnecessary and extreme,
a threat to social order. As well, ACT UP existed in a moment when other
progressive oppositional movements had disappeared or were in quick decline.
Given this context, ACT UP had to make angry street activism a normative
and legitimate route for lesbians and gay men.”

It was not just heterosexuals or people without HIV/AIDS that opposed
public rage; earlier queer activists also feared that anger could threaten what
social standing and acceptance queers had achieved up to that point.” Eventu-
ally, however, ACT UP became known for channeling these intense emotions
into protest.

Successful use of anger at the Names Project Quilt, storming of the FDA and
the parallel track trials

Some of the foundational policy goals of ACT UP revolved around drugs,
and medication was one place where ACT UP saw a successful use of PWA
anger to effect policy change. The medication goals included improved ac-
cess to previously approved drugs through lowered prices, increased access
to drug trials and research, and speedier approval of drugs by the FDA. The
importance of medication and drugs was easily understandable—PWAs were
dying without access to medication and many more would die before the
slow FDA approval process could be completed for new drugs. Despite the
sometimes bleak prospects, ACT UP saw some of its greatest successes in
the medication field. ACT UP shamed many pharmaceutical companies into
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lowering prices, established parallel track studies for AIDS medication, and
convinced the FDA to speed up its approval for medication.

It was at the Names Project Quilt display at the national Mall in 1988 that
ACT UP capitalized on peoples’ emotions to fight for better access to drugs.®
The quilt was a memorial for those who had died of AIDS and it served as a
site of grief.! ACT UP handed out leaflets to those who came to see the quilt
in an effort to get the mourners’ enraged.®* ACT UP’s flyers asserted that it
was the government and its inaction that had murdered the PWAs; it was not
their disease, but the government’s negligence and slow movement that killed
their loved ones.®* ACT sought to engage the PWAs’ and mourners’ anger by
bringing a protest to the FDA and the regulatory system that had prevented
PWAs from accessing the medications necessary to forestall their deaths.?

ACT UP encouraged the people it met at the Names Project Quilt to storm
the FDA in an effort “to dramatize what they called the criminally slow pace
of'the federal bureaucracy to approve new drug treatments for AIDS.”® Over
1,200 PWAs protested for nine hours, blocking exits and preventing anyone
from entering or leaving the building.*® Throughout the protest, over 175
enraged participants were arrested.’” ACT UP’s protest was a way to force the
FDA to increase access to medications through experimental trials and to speed
the process of drug approval.®® At the time, only azidothymidine (AZT) was
approved to treat the symptoms of AIDS, but the drug was extremely toxic
and had dangerous side effects.® There were, however, more than 80 other
AIDS treatments being tested in experimental trials throughout the United
States, but the FDA refused to use the fast-track system to release drugs after
Phase II studies were completed, as AZT had been.”

Despite the seemingly rude or offensive techniques, ACT UP managed to
convince the FDA to change how it approved drugs and drug trials.’! The FDA
and researchers had feared that if experimental drugs were made available
before studies were completed, it could cause a drop in the number of drug
study participants because anyone could get the drugs from their doctors.*?
Despite this fear, Jason DeParle of the New York Times reported that ACT
UP’s “fits” significantly sped up the approval of two new drugs and lowered
the price of AZT.® Even Anthony Fauci, the director of the National Institute
of Allergy and Infectious Diseases (NIAID) since 1984 who had once been
called “an incompetent idiot” and a “monster” by Kramer, credited ACT UP
with changing how many people could access drug trials.** Specifically, Fauci
admitted ACT UP played a large role in shrinking the timeline of a drug’s
approval from eight years down to three.*

ACT UP also managed to get access to parallel track programs as a way for
PWA s and HIV-positive people who were unable to enroll in controlled clinical
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trials to gain access to experimental drugs and treatments.”® The parallel track
programs allowed researchers to continue to collect data from controlled drug
trials while still providing PWAs who did not qualify to participate in con-
trolled trials with access to experimental drugs.”” ACT UP envisaged parallel
track to be available to Phase II drugs that were determined to be “tolerably
safe” and marginally effective.”® The drugs would be available by consultation
with a physician and organizations would collect reaction and efficacy data.
Parallel track was approved by the FDA in 1989, and while there is no defini-
tive proof that ACT UP was the agent of change, the approval was close on
the heels of ACT UP’s protests at the FDA.” The FDA Anti-Infective Drugs
Advisory Committee also formed the Ad Hoc Parallel Track Working Group
and allowed ACT UP to be represented in the group.'” Further, ACT UP also
participated with NIAD and sat on its AIDS Research Advisory Committee
to “define and implement the Parallel Track [sic] program.”'®!

Informed consent and ethical questions of increased
access to drugs and drug trials

One of the potential downfalls of ACT UP’s goal of getting more PWAs
involved in clinical trials was whether the PWA-participant had given informed
consent. George Annas, a legal-medical philosopher, opines that PWAs can
never truly give informed consent because the desperation they feel because
of their chronic illness prevents them from making an informed decision.'*
Annas also argues that any PWA that believes he is receiving treatment and
not participating in an experimental or risky clinical trial has failed to give
informed consent.!® These arguments, however, are in direct opposition to
ACT UP’s rallying cry “A Drug Trial is Health Care Too!”'** For Annas, ACT
UP’s belief that clinical trials can and should be used as a form of treatment
opens PWASs up to being taken advantage of by earnest researchers. !> Annas’
concerns, however, are based off of a researcher-participant model in which
the participant is largely left in the dark about the inner workings and risks of
the trials. With legal regulations in place that force researchers to reveal their
intentions, the known risks, and the suspected benefits, it would strip PWAs
of their agency if they were not allowed to give consent to testing merely
because of their illness.

Eugene Volokh illustrated this argument by claiming people combating
terminal illnesses have a right to medical self-defense, or in the case of PWAs,
to participate in clinical trials.!% Volokh notes that the Supreme Court held in
Roe. V. Wade' and Planned Parenthood of Southeastern Pennsylvania v.
Casey'® that a woman had the option to exercise medical self-defense because
there must always be an exception for the life and health of the mother.'®
Even though an abortion performed in medical self-defense may pose a risk
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to the health or safety of the woman undergoing the procedure, there must be
a tangible risk to the woman before a restriction can be enacted.!”" Extending
this argument to PWAs, the government should be required to show a sub-
stantial or tangible risk to a PWA before restricting his or her access to a drug
trial. Annas’ concern that physicians and researchers will take advantage of
PWAs, "' however, is based on the presumption that ACT UP’s push for wider
involvement in drug trials failed to consider the safety and health of PWAs. In
line with abortions’ protections for the health and life of an expectant mother,
ACT UP sought access to drugs through parallel track “as soon as a tolerably
safe dose range ha[d] been defined and preliminary evidence of efficacy ha[d]
been obtained.”> ACT UP and the PWAs advocating for parallel track drug
trials wanted to seek out new treatments in order to improve the quality of
their lives or forestall their death.

Additionally, Annas argues that it is when a patient is suffering from a
terminal illness that he or she cannot give informed consent to participate
in an experimental drug trial.'""* He opines that the researchers use extreme
coercion and the PWA is blinded by self-deception, preventing the PWA from
making a rational decision with his or her health or life in mind.!"* ACT UP,
however, lobbied and protested the FDA to open up parallel track, meaning
there was no coercion on the part of researchers to enroll PWAs into the
program. Furthermore, any data collected from PWAs enrolled in a parallel
track study is not sufficiently scientifically reliable to be used in a final report
because patients with access to parallel track drugs previously failed to meet
the criteria needed to perform a valid drug trial.!!> Finally, the FDA is able to
modify the parallel track programs to ensure the drugs available meet certain
levels of safety, as first suggested by ACT UP.!!¢

The concern that PWA participation in clinical trials risks exposure to
potentially dangerous medications is a risk that anyone using medication
undertakes. Anyone, whether he or she has AIDS, HIV or neither, faces risks
on a daily basis—from crossing the street to eating in a restaurant to consum-
ing medication—there is no way to live a completely risk-free life. While
clinical trials are used to gather information on how people react to new or
unknown medications, these experiments were in place long before ACT
UP won access to clinical trials via parallel track. Even with FDA-approved
medicines, a doctor cannot guarantee that a patient will not have an adverse
and potentially life-threatening reaction to the medication. Prohibiting PWAs
from participating in clinical trials because of a fear of exposure to potentially
dangerous medicine fails to take into consideration the normal process for
FDA approval, which includes human subject participation in clinical trials.
Further, as long as PWAs give their informed consent, PWAs have been made
aware of the risks of participation in the trial.
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A Manhattan Project for AIDS

One of the final policies ACT UP pushed for was the creation of a Manhat-
tan Project for AIDS, or a Manhattan Project II: a government-coordinated,
-funded, and -run research program dedicated to discovering medical advances
in HIV/AIDS. The official name was the McClintock Project, but it was often
called the Manhattan Project II in reference to the highly centralized govern-
ment-sponsored research and development project to create the first atomic
weapon during World War I1.""7 ACT UP sought government involvement
because it feared that independent researchers were wasting time performing
duplicative work without any regulation or information-sharing.''®

ACT UP also wanted increased government funding for HIV/AIDS re-
search and sought fund distribution through a Manhattan Project mechanism.'"®
When HIV was initially discovered in 1983 and 1984, the Secretary of Health
and Human Services made the bold claim that there would be a cure for AIDS
within two years.'””® Many in ACT UP saw the government’s failure to find
that cure as a direct result of its lack of funding and centralization of AIDS
research.'”! They believed that if the government had actually committed
sufficient funds and coordinated the research into HIV/AIDS, there would
have been substantial progress.'?

ACT UP’s goal for a Manhattan Project II to streamline HIV/AIDS re-
search was never successful.'” Despite numerous promises by President Bill
Clinton throughout his first presidential campaign, he was still calling for a
future coordinated effort to create an AIDS vaccine in 1997.12* ACT UP was
successful, however, in bringing a Manhattan Project for AIDS to the national
stage and helped elect Clinton because of his support for PWA rights.!?* The
1992 presidential election, the first in which exit polls asked voters if they
identified as homosexual or bisexual, had an estimated four to five percent
queer turnout and 72 percent of those queer voters voted for Clinton.'?

After Clinton won the presidency, the AIDS battleground changed.'?” Clin-
ton spent 20 percent more on AIDS research than his predecessors, nearly $1.3
billion.!”® Clinton also established an outpatient fund named after a teenager
who was infected by AIDS after a blood transfusion, Ryan White.'? In the
words of Kramer, “*You don’t know where to yell or who to yell at. Clinton
says all the right things, then doesn’t do anything.””’'** Indeed, Clinton talked
a lot about the need for early AIDS action during his campaign in order to get
elected, but it took five months before he named Kristine M. Gebbie as the
AIDS Czar, and only after the National Commission on AIDS was prepared
to attack Clinton for his failure to follow through on campaign promises.'?!

Gebbie was a former nurse and chief health officer of Oregon and Wash-
ington, but she was not the leader ACT UP had hoped for.!** Her only experi-
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ences with AIDS came from her roles on the CDC’s advisory panel on HIV
prevention and on the National Commission on AIDS.'** Gebbie did not see
herself as a leader; she saw her job as a short-term coordinator of different
federal agencies without any responsibility for engaging in research herself.!*

The push for a Manhattan Project for AIDS was a result of the “sluggish
progress of AIDS research” in the initial years of the epidemic.'* ACT UP
activists believed that directed research would speed up the development of a
cure or eliminate redundancies in research, but a Manhattan Project might actu-
ally have limited the positive aspects of competition in AIDS research.!'* Any
kind of scientific research needs to be examined, reformatted and refocused
in a variety of different scientific approaches. If there had been a Manhattan
Project for AIDS however, it is possible that scientists would not have made
the breakthroughs or discoveries ACT UP hoped for because of a limited scope
of research.'¥” Had the scientists been directed to complete a narrowly defined
task, they would not have been allowed to jump start dead-end research by
consulting research in closely related and potentially helpful areas. Steven
Salbu, a legal ethicist, argues that

the vaccination or cure for AIDS will come from the vision of someone who
sees the problem somewhat differently from the masses of investigators. The
end of AIDS will likely accompany a demonstration that the scientists who
came before missed something essential, or modeled the disease inaccurately,
due to some largely accepted but false paradigm.'*®

Competition is also a driving force in scientific discovery and a Manhattan
Project for AIDS would have stripped much of the competition to develop
AIDS research.!® Putting aside their competitive drive, researchers might
have lowered their incentive to strive for scientific discovery. The scientific
pluralism required for scientific discovery could have been hampered by a
government-run program, especially if the government’s assigned tasks were
too narrow or constricting.

A more appropriate solution than the Manhattan Project II would be
for the national government to create significant funding streams for HIV/
AIDS research without earmarking too much for specific types of research
or expected outcomes.'*° If the research grants had more open objectives, the
competitive and adversarial aspects of AIDS research would remain, but the
desire for increased funding similar to the Manhattan Project for AIDS would
also be present. Furthermore, with the advent of social networking technology,
the possibility of shared data and cooperation for the sake of a competitive
advantage could increase. As long as participation in data-sharing is voluntary,
researchers can incorporate diverse scientific approaches into their experiments
and studies only when it will help with scientific discovery.
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Conclusion

Although ACT UP was in its prime from 1987 to 1994, ACT UP is still
actively involved in HIV/AIDS policy and care in many cities across the
U.S. and worldwide. HIV/AIDS is still a global epidemic, although the Joint
United Nations Programme on HIV/AIDS (UNAIDS) reports reductions in
HIV transmissions and no increases in AIDS-related deaths since 2001.'*! In
2009, UNAIDS recorded 33.3 million diagnoses of HIV, 2.6 million new cases
of HIV, and 1.8 million AIDS-related deaths. Further, the CDC believes over
one million people in the United States have HIV and 21 percent of them do
not yet know their status. The CDC estimates that 18,000 people will still die
from AIDS each year in the United States, and over 576,000 Americans have
died since the epidemic began.!?

ACT UP emerged at a time when people were still petrified of HIV/AIDS,
gay people, and dirty blood. This organization’s struggle has been tied inex-
tricably to other causes and campaigns, including queer rights and patient
advocacy, but its greatest impact has still been in the HIV/AIDS community.
The way in which ACT UP operated was not new, but it allowed marginalized
groups of people to force change outside of the more normative legislative
or judicial process. At a time when there were few politicians catering to the
PWA vote, ACT UP used methods that made its message heard.

ACT UP has certainly not ended AIDS, but it has had a considerable ef-
fect on the HIV/AIDS battleground. ACT UP radically changed how the FDA
conducts drug trials and has expanded PWAs’ access through the parallel track
programs. ACT UP was also instrumental in speeding up the drug approval
process and getting more drugs available to more people. Most importantly,
ACT UP has brought greater public awareness to AIDS and made the disease
much more human.

While ACT UP’s methods were not perfect, its methodology can be and
has been imitated by other marginalized or patients’ advocacy groups seeking
change outside the traditional legislative process. ACT UP laid the framework
for not only making the public more aware of a disease or injustice by using
loud, eye-catching protest and political theater, but it also has pushed groups
to work hard to protect their rights. Increasing the visibility of an illness or
marginalizing status and using aggressive “expert”’-type zaps and emotionally-
charged protests can make people in power address concerns that they might
not otherwise have considered. The most translatable and effective techniques
ACT UP used was as simple as reclaiming agency and shrugging off the nega-
tive connotation of suffering or the passive connotation of a patient; ACT UP
was an organization of active, loud, People With AIDS.
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editor’s preface continued

in the Gulag Archipelago under Stalin at its height,””* wrote Adam Gopnick not
long ago in an alarm bell of an article in 7/e New Yorker. Let that fact sink in.

As arule, the wealthy don’t go to prison. Locating a rich person in prison is
like finding a four-leaf clover during a walk in the park. Their presence serves
to reinforce the rule rather than disprove it. This issue’s first article, “Free but
No Liberty: How Florida Contravenes the Voting Rights Act by Preventing
Persons Previously Convicted of Felonies from Voting” by Caitlin Shay and
Zach Zarnow, exposes the process by which convicted felons are denied the
franchise in the state that is most aggressive in its efforts to remove them from
its roles. This is a state, one can’t help but notice, that has the fourth most
electoral votes, can at any time swing either way between Democrats and
Republicans, and whose governor, leading the effort at disenfranchisement,
belongs to the party standing to gain most by it. This article makes the case
that the great triumph of the civil rights era, the Voting Rights Act, which
requires certain southern states to “pre-clear” changes to their voting laws
with the justice department, should serve as a block to Florida’s latest efforts.

In our second article, “Connick v Thompson: The Costs of Valuing Im-
munity over Innocence,” Hannah Autry, a student working in both North
Carolina Central University School of Law’s Death Penalty Project and In-
nocence Project, explores the Kafkaesque history of one of the great outrages
in recent Supreme Court history. The case involves John Thompson, who
was falsely convicted and sent to death row and for 14 years stared death in
the face because the district attorney’s office knowingly withheld exculpa-
tory evidence. Mr. Thompson was retried and summarily acquitted. He then
won a $14 million dollar civil rights judgment, which, citing prosecutorial
immunity, the Supreme Court chose to negate, leaving him with nothing. Ms.
Autry’s article is a short biography of one man’s nightmare and a step-by-step
diagram of the Supreme Court’s shame. Mr. Thompson served as the keynote
speaker during the Guild’s 2010 convention in New Orleans.

Gay rights have been at the forefront of our national consciousness in recent
months. Progress toward equality has been made on many fronts. However,
as with any great civil rights struggle, there have been setbacks among the
victories. In between the Justice Department’s decision not to enforce the
blatantly homophobic “Defense of Marriage ACT (DOMA), which denies
federal recognition of same-sex marriages, and Obama’s qualified personal
endorsement of same-sex marriage,* North Carolina citizens voted to join 27
other states by amending their constitution to prohibit gays and lesbians from
marrying each other.’ Our third article, “The Legacy of ACT UP’s Policies
and Actions from 1987-1994” by Nathan H. Madson, takes us back to an
earlier period in the struggle for gay rights—a time when, for many, activism,
often in the form of direct action, was the only antidote to a deadly disease.

Continued on the back cover
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This article explores the motives, tactics, and accomplishments of an activist group
that, fighting equally against a devastating plague and the homophobia that made
politicians and the general public slow to respond to it, turned protest not just into
a liberation tool but a life-saving one. This article reminds one of both the distance
we’ve travelled and long road that lay ahead.

—Nathan Goetting, Editor in chief
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Michelle Alexander, The New Jim Crow: How the War on Drugs Gave Birth to a Permanent
American Undercaste, HUFFINGTON POST, Mar. 8, 2010, http://www.huffingtonpost.com/
michelle-alexander/the-new-jim-crow-how-the b _490386.html.
Adam Gopnik, Mass Incarceration and Criminal Justice in America, NEW YORKER, Jan. 30,
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Obama has stated that the issue of same-sex marriage should be determined at the state level.
See generally David Jackson, Obama: Same-Sex Marriage Should Be Legal, USA TODAY,
May 5, 2012, http://content.usatoday.com/communities/theoval/post/2012/05/obama-likely-to-
discuss-gay-marriage-today/1#.T-Dev1Ks31U (discussing Obama’s evolving view of same-sex
marriage and states’ rights to set their own marriage laws). By contrast, opposite-sex marriage
is a fundamental constitutional right which, barring a compelling reason, no state can take away.
Compare Loving v.Virginia, 388 U.S. 1, 13 (1967) (“Under our Constitution, the freedom to
marry or not marry ... resides with the individual, and cannot be infringed by the State”).
Obama might personally endorse same-sex marriage but, he does not endorse its equal stand-
ing with opposite sex-marriage. Far from it. The distance between Obama’s position, and true
equality is the distance between believing southern schools should desegregate during the civil

rights era and sending in the 101st Airborne Division. The former respects the states’ power to
discriminate. The latter ends it.

Kim Severson, North Carolina Voters to Decide on Same-Sex Marriage, N.Y. TIMES, Sept.

13, 2011, https://www.nytimes.com/2011/09/14/us/north-carolina-voters-to-decide-on-same-
sex-marriage.html.
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