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07/25/05

S

Email from T. O'Briea to R. Castille, Managing
Editor, as part of editorial process, including
revisions to page proofs for Work

R. Castillo

T, O’Brien

o

1

e
8
Y

516

Ty,

08/10/05

Memo from to R. Castillo, Managing Editor, to
K. Ingemsoll, Warner Books, forwarding draft of
title and copyright pages of Work for the purpose
of editorial process

K. Ingersoll

R, Castillo

S17

07/26/05

Email conveying advice of counsel regarding
Work

L. Bonner

R.Nissen

BG867¢

521

07/26/05

Memo from R, Castillo, Managing Editor, to J.
Spivey, Senior Production Associate, and T.
YWhatley, Production Director WB Hardcover, as
part of editorial process, including revisions to
photographs and captions in Work

Y. Spivey
T, Whatley

R, Castillo

525

08/08/05

Email from T. O’Brien to D. Kao, Production
Manager, as part of editorial process, discussing
script for andio Work

D.Kao0

T. O’Brien

104
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509 07/20/05 | Memo frotn R. Castillo, Managing Editor, to J. 1. Foster R. Castillo
wife Foster, freclance proofreader, as part of editorial
process, enclosing revisions to Work and
. oxmﬁanm specific changes to Work
516 | 07/21/05 | Bmail from J. McElroy, producer and director of | D. Kao J. McElroy
| audio Work, to.D. Kao, Production Manager, as
part of editorial process, discussing revisions to
seript of audio Work
511 07/21/05 | Email from J. McElroy, producer and ditector of | D.Kao J. McElroy
audio Work, to D. Kao, Production Manager, as
part of editerial process, discussing revisions to
script for audio Work and production of audio
P éOHW -
512 107/22/05 | Email from R. Wolff, VP, Exccutive Editor, to A, | A, Blauner R. Wolff J. Pinter
Blauner, Author’s Agent, E. Battaglia, VP; E, Battaglia
. Associate Publisher, R, Nissen, Publicist, T. R. Nissen
) : O'Brien J, Pinter, former Assistant Bditor, as part | T. O'Brien
. of editorial process, discussing content of back
coverof Wotk -
103
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541 09/27/05 | Email requesting advice of counsel regarding T. Q'Brien K. Leonard L.Dubelman | AC
Work C.Ross wp
M Ofis
R. Wolff
542 09/29/05 | Email involving/requesting advice of counsel T. O’Brien R, Wolff AC
regarding Work wp
543 10/03/05 | Email from counsel conveying legal advice K. Leopard- M. Schachter S. Cottrell AC
regarding VidLit Agreement O'Keefe H. Kilpatrick | WP
544 10/03/05 | Email from counsel regarding VidLit K. Levnard- T. O’Brien AC
O'Reefe we
C.Ross
R. Wolff
H. Kilpatrick
545 10/03/05 | Email involving/requesting advice of counsel C.Ross K, Leonard- L. Dubelman | AC
regarding VidLit O’Keefe M., Otis WP
. R. Wolff
H. Kilpatrick
108
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536 09/12/05 { Bmail from J, Irapoco, at The New York Times, to | L. Ingrassia J. Impoco NP
L. Ingrassia, at The New York Times, discussing
the Times® éditorial process and the possibility of .
delivering and disseminating an excerpt of the
Work
537 | 09/19/05 | Email conveying advice of counse] regarding | T, O’Brien C. Ross AC
Work R. Wolff . wP
. K, Leonard-
O'Keefe
538 09/19/05 | Email conveying advics of counsel regarding T. O’Brien C. Ross AC
Work 1 B Wolff wp
. Hﬁ. H\gﬂ.&!
O'Keefo
538 1 09/23/05 | Draft agreement with Warner Books/New York ' WP
Times involving advice of counsef . AC
540 | 09/27/05 | Email conveying/requesting advice of counsel | T, O’Brien R. Wolff C. Nolan AC
regarding Work WP
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Handwritten memo from R. Castillo, Managing
Editor, to T. Whatley, Production Director WB
Hardcover, including corrections to Work and
enclosing Final Okay to Print

T. Whatley

R, Castillo

.rgr.l.« ..h.u. r.aﬁh....h..-., P ...- u#&-

Lu....fﬂ

e
-3

sd.\}m EH

531

08/15/05

e

Memo from T. Whatley, Production Director WB

-| Hardcover to R. Castillo, Managing Editor,

forwarding two pages of Work for the purpose of
editorial process, with handwritten editorial
notations

R, Castillo

T. Whatley

534

08/31/05

Memo ftom J. Spivey, Senior Production
Associate, to J, Spivey, Senior Production
Associate, T. Whatley, Production Director WB
Hardcover, R. Castillo, Managing Editor, and A,
LN, as part of editorial process, circulating
book blues of Work, requesting approvals, and
besting handwiitien comments

J. Spivey
T..Whatley
R, Castillo
A.LNU

J. Spivey

535

08/05/05

Email from A. Marcus to T. O'Brien as part of
newsgathering process, regarding Trump
University promotions

T. O'Brien

A, Marcus

106




©O86¢

08/10/05

mH B

. " F.,U..n..c
.-....h. gt w.\..s ...
T ALY e S

Email from R. Castillo, Managing Editor, to T.
Whatley, Production Director WB Hardcover,
forwarding draft of index of Work for the purpose
of o&sn& process

._,.s.w

R

Sk Sen

.rl

{,...._.. Syt YL e T
w.ﬂx o L?.T .B.w ...V.K.in.-...m?...a....mu..u.n:.....:_“.n... I

R. Castillo

o)

527

08/10/05

Memo from W. Castillo, Managing Editor, to T.
Whatley, Production Director WB Herdcover,
forwarding draft of index of Work for the purpose

_| of editorial process and, with handwritten
| editorial notations on index

R. Castillo

528

08/10/05

Memo from R. Castillo, Managing Editor, to R.
Wolff, VP, Execufive Editor, as part of editorial
process, including handwritten notations about
corrections to Work on Final Okay to Print form

R. Wolf

R. Castillo

529

08/10/05

Memo from R. Castillo, Managing Editor, to R,
‘Wolff, VP, Executive Editor, as pari of editoral
process, including handwritter notations about
corrections to Work on Final Okay to Print form
and enclosing corzected pages of Work

R, Wolff

R, Castillp

105
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684 06/29/06 | Interview notes written by T. O'Brien for the NP
purpose of newsgathering, memorializing June
29, 2006 interview with A, Wallach regarding
real estate valuations and D, Trump’s net worth

685 Withheld [ Interview notes written by T. O'Brien for the NP
purpose of newsgathering, memorializing ) '
interview with.confidential newsgathering source
regarding D, Trump’s net worth and business
dealings

686 ‘Withheld | Interview notes writteni by T. O'Brien for the NP

purposs of newsgathering, memorializing .
interview with confidential newsgathering source
regarding D, Trump’s net worth and business
dealings

687 | Withheld | Interview notes written by T. O'Brien for the NP
purpose of newsgathering, memorializing - ’

interview with confidential newsgathering source

regarding D, Trump’s net worth and business

deglings
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Ermail from R. Wolff, VP, Executive Editor, to R.
Nissen, Publicist, copying H. Duong, Assistant
Copy Chief, as part of editorial process,

discussing content of cover of tradepaper of Work

s o e

A A ) Mbots W

678

02/27/06

Email from J, DePalma to E, Dash — obtained by
T, O’Brien from B, Dash, New York Times
joumalist, in the course of newsgathering -
regarding D, Trump media appearance

E.Dash

J. DePalma

680

03/01/06

Emaeil from T. 0'Brien from R. Wolff, VP,
Executive Bditor, as part of editorial process,
regarding content of tradepaper of Work

R, Wolff

T. O'Brien

681

03/01/06 .

Email from R. Wolff, VP, Executive Editor, to J.
Raab; Senior VP, Publisher, and B, deGuzman,
VP, Editor in Chief, Wamer Paperbacks, as part

.of editorial process, attaching notes and

comments on Work and other books

11 Raab

B. Guzman,

R, Wolff
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Email from R, Wolff, VP, mxoodmﬁ Editor, to R,

 Nissen, Publicist, as part of editorial process,

discussing content of cover of tradepaper of Work

6’

02/23/06

Email fiom R. Woiff, VP, Executive Editor, to R.
Nissen, Publicist, copying H. Duong, Assistant
Copy Chief, as part of editorial pracess,

discussing contént of cover of tradepaper of Work .

R. Nissen

R. Wolff

H. Duong

672

02/23/06

Email from R. Wolff, VP, Bxecutive Editor, to R.
Nissen, Publicist, copying H. Duong, Assistant
Copy Chief, as part of editorial process,

discussing content of cover of tradepaper of Work

R. Nissen

R. Wolif

H. Duong

673

02/23/06

Email from R. Nissen, Publicist, to R, Wolff, VP,
Exectitive Editor, as part of editorial process,
discussing content of cover of tradepaper of Work

R. Wolff

R. Nissen

676

02/23/06

Bmail from R. 'Wolff, VP, Executive Editor, to R,
Nissen, Publicist, as part of editorial process,
discussing content of cover of tradepaper of Work

R. Nissen

R. Wolff

134
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02/21/06 | Email from R, Wolf VP, Executive Editor, to H. | H. Duong
Duong, Assistant Copy Chief, as part of editoria]
process, discussing content of tradepaper of Work

666 {02/21/06 |Email fromR. Wolff, VP, Bxecutive Editor, to H, | . Duong
Duong, Assistont Copy Chief, as part of editorial
process, discussing content of tradepaper of Work

R. Wolff .

667 | 02/23/06 | Email fomR. Nissen, Publicist, to R, Wolis, YP, | R. Wolfr
|- Executive Editor, as part of editorial process,
discussing content of cover of tradepaper of Work

R. Nissen

668 .[02/23/06 | Bmail from T. O’Brien to R. Wolff, VP, R. Wolfr
"~ " {Executive Editor, 25 part of editorial process,
discussing contént of cover of tradepaper Work

T, O'Brien

669  [02/23/06 Bmail fom w..ﬁo_mw VP, Executive Editor, to A, A. Blauner
: Blauner, Author’s Agent, as part of editorial :
process, discussing content of tradepaper of Work

R. Wolff

T. O’Brien
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02/20/06

Email from T, O’Brien to R. Woli, VP,
Executlve Editor, as part of editorial process,
discussing content of cover of gno@mwon of Work

uﬁnﬁf&_. s.:.." &

%5 ....‘r lfs\.. ..)a.

T

T, O'Brien

BT AT
i :
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661

02/20/06

Email from R, Wolft, VP, Executive Editor, to T.
Q'Brien as part of editorial process, discussing
content of tradepaper of Work

T. O’Brien

R. Wolif

662

02/21/06

Email from H, Duong, Assistant Copy Chief, to
R. Wolff, VP, Executive Editor, as part of
editorial process, discussing content of cover of
trudepaper of Work

R, Wolff

H. Duong

663

02/21/06

Email from H. Duong, Assistant Copy Chief, to
R. Wolff, VP, Exccutive Editor, as part of
editorial process, discussing content of cover of
tradepaper of Woik

R. Wolff

H. Duong

664

02/21/06

Enail iom R. Wolff, VP, Executive Editor, to H.
Duong, Assistant Copy Chief, as part of editarial
process, discussing content of tradepaper of Work

H. Duong

R, Wolff

132
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Email from Adrian Moore, Field Sales
Coordinator, to TWBG-FIELDSALES; as pertof

'| editorial process, circulating changes to content to

tradepaper of Work and other books

TWBG-
FIELDSALES

NRE oy me s

Horereald

LRI 3

Hsr vomed

worerend LT R A

657

02/17/06

Email from A, Moore, Field Sales Coordinator, to
TWBG-FIELDSALES, as part of editorial
process, circulating change to content of °
tradepaper of Werk and other books

TWBG-
FIELDSALES

A. Moore

658

02/17/06 .

Bmail from A. Schwartz, Copy Chief, to H,
Duong, Assistant Copy Chief, copying A.
Schwartz, Copy Chief, as part of editorial
process, forwarding title sheet for tradepaper of
Work and regarding content of tradepaper

H. Duorng

A. Schwartz

A. Schwartz

659

02720006

Email from T. O’Brien to R. Wolff, VP,
Executive Editor; as part of editorial process,
discussing content of cover of tradepaper of Work

R, Wolff

T. O'Brien

-l
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Email from R. Wolff, VP, Executive Editor, to J,
Pinter, former Assistant Editor, as part of editorial
process, regarding content of tredepaper of Work

L .“wm

652

02/16/06

Email from R. Wolff, VP, Executive Editor, to I,
Pinter, former Assistant Editor, as part of editorial
process, regarding content of tradepaper of Work

J. Pinter

R, Wolff NP

653

02/17/06

Bmail from M, Redding, Bditorial, to A,
Sthwartz, Copy Chief, copying S.-Crews, Copy
Coordinator, as part of editorial process,
regarding content of tradepaper of Work

A. Schwartz

M. Redding 8. Crews NP

654

02/17/06

Email from T, O"Brien to R, Wolff, VP,
Executive Editor, as part of ediforial process,
discussing content of cover of tradepaper of Work

R, Wolff

T. O'Brien NP

655-

of

02/17/06

Email from R, Wolff, VP, Executive Editor, to T.
O’'Brien as part of editorial process, discussing
content of tradepaper of Work

T. QO'Brien

R, Wolff Np
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02/15/06

T
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Email from R. Wolff, VP, Bxecutive Editor, to H.
Duong, Assistant Copy Chief, as part of editorial

process, discussing content of cover of tradepaper
of Work

R A Heat it

ook

[P

648

02/15106

Email from R, Wolff, VP, Executive Editor, to T,
O'Brien as part of editorial process, discussing
content of cover of fradepaper of Work

T. O’Brien

R. Wolff

649

02/15/06

Email from R, Wolff, VP, Executive Bditor, to P,
Lebedda, Title Information Coordinator, as part
of editorial process, momm_.&nm content of

| tradepaper of Work

P.Yebedda

R. Wolff

650

02/15/06

Bmail from R. Wolff, VP, Executive Editor, to P,
Lebedda, Title Hamousmng Coordinator, copying
J. Pinter, former Assistant Editor, as part of
editorial process, regarding content of tradepaper
of Work -

P, Lebedda

R, Wolff

J, Pinter
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02/15/06

Bmail from H. Duong, assistant Copy Chief, to R,
Wolff, VP, Executive Editor, as part.of editorial
process, discussing froat cover of tradepaper of
Work

H. Duong

644

02/15/06

Email from T, O’Brien to R, Wolff, VP,
Executive Editor, as part of editorial process,
&mnummam content of cover of trade paperback of
Work

R, Wolff

T, O'Brien

645’

02/15/06

mBEH from P. Lebedds, Title Information
Coordinator, to R. Wolff, VP, Executive Editor,
as part of editoriel jrocess, regarding content of
tradepaper of Work

R. Wolff

P. Lebedds

646

02/15/06

Bmail from P, Lebedda, Title Information
Coordinator, to R. Wolff, VF, Executive Editor,
as part of editotial process, regarding content of
tradepaper of Work

R. Wolff

P. Lebedda
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639 ou\om\om Email from A, Moore, Field Sales Coordinator, to | TWBG- A, Moaore NP
) TWBG-FIELDSALES, J. Stolper, R. Chung, and | FIELDSALES
B, Clark, as part of editorial process, circulating | J, Stolper
changes to content of tradepaper of Work and R. Chung
omﬁ. books - B, Clark
640 | 02/09/06 | Email regarding editorial process and conveying | M. Otis I, Rasb AC
) legal advice WP
641 02/14/06 { Bmail from T. O’Briento R. Wolff, VP, R Wolsf T, Q'Brien NP
. Executive Editor, as part of o&"onm_ process,
me.aEm content of tradepaper of Work
642 02/15/06 | Email from R. WolfF, VP, Bxecutive Editor, to P, | P, Lehedda R. Wolff J. Pinter NP
Lebeddas, Title Eonumnou Coordinator, copying
J: Piuter, former Assistant Editor, as part of
) aeﬁou& process, regarding content of tradepaper
of syozn ’
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01/27/06 | Ernail from A, Marcusto T O'Briensspartof | T.O
newsgathering process, including information on

the New Jersey legal comraunity

-
o

636

01/29/06 | Email from A. Marcus to T, O’'Brien as part of T. O'Brien
newsgathiering process, tncluding information on
past litigation involving entities associated with
D. Trump

A, Marcus

637

01/29/05 | Bmail from A, Marcus to T, O'Brienaspartof | T. O’Brien
' | newsgathering process, attaching a newspaper

article and inciuding information on 9/11

- | recovery grants to New York City businesses

A, Marcus

638

02/02/06 | Email from A, Marcus to T. O'Brien as part of T. O'Brien
newsgathering process, attaching a newspaper
article and including information on media
coverage of the instant litigation

A. Marcus

126
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01/25/06 -

Email from A, Marcus to T, O’Brien as part of
newsgathering process, attaching a newspaper
article and including personal, professional, and
political information about D. Trump and
information about relevant media coverage

T, O’Brien

T
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630

01/25/06

Email from A, Marcus to T. O’Brien as part of
newsgathering process, attaching a newspaper
arficle and including information on G. Norcross

1T, O’Brien

A, Marcus

632

01/26/06°

Email from A. Marcus to T. O’Brien as part of
newsgathering process, attaching a newspaper
article and including information on the instant
litigation and D, Trump’s personal and
professional relationships

{ T. O’Bren

A, Marcus

633

01/26/06

Email conveying advice of counsel regarding
Work

C.Ross
M., Schachter

T. O’Brien

C. Nolan

R. Wolff

J. Romanello
D, McCraw

AC

wh
(&
S
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12/20/05

Interview notes written by T. O’Brien for the
purpose of newsgathering, memorializing
December 20, 2005 interview with A. Wallach
regarding D, Trump’s net worth

627

01/G7/05

Email from T, O'Brien to R. Wolif, VP,
Executive Editor, as part of editorial process,
attaching Prologue and Chapter One of Work and
including discussion of further chapters of Work

R, Wolff

T. O’Brien

628

BG00€E

01/19/05

Email from R. Wolff, VP, Executive Editor, to T.
O’Brien, B, Battaglia, VP, Associate Publisher,
and A. Blauner, Author’s Agent, discussing
timing and publisher’s announcement of Work,
for the purpose of editorial process and
addressing the dissemination and delivery of
Work, as well as information obtained by T.
O’Brien sbout D. Trump in the course of
newsgathering

T. Q'Brien
E. wmammwm
A, Blauner’

R. Wolff

——— ———
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620 11/22/05 | Email involving advice of counsel regarding L. Dubelman AC
, VidLit/ Learning Anhex . Wwp
621 | 11/22/05 | Email involving advice of counsel regarding B, Zanker R. Wolff AC
VidLit / Learning Annex - WP
622 11/23/05 | Email involving advice of counsel regarding J. Irizarry-Diaz | M. Schachter AC
VidLit/ Learning Annex WP
623 11/28/05 | Memo and letter involving advice of counsel K. Leonard M. Schachter H, Kilpatrick | AC
regarding VidLit / Learning Annex M. Otis T, LoBriglio | WP

R, Wolff C. Ross
624 | 11/28/05 | M. Schachter notes of Counsel regarding Trump AC
- | Atticle WP
625 1212705 | Memo wum letter involving advice of counsel T. LoBriglio M, Schachter H, Xilpattick | AC
regarding VidLit/ Leaming Annex WP

123
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614 Bmail involving advice of counsel regarding M. Schachter
VidLijt / Learning Annex
615 | 11/22/05 | Bmail involving advice of counsel regarding . | M. Schachter | H.Kilpateick | C.Ross AC
VidLit/ Leaming Annex R. Wolff WP
K. Leonard-
O’Keefe
616 11/22/05 | Bmail involving advice of counsel regarding R. Wolff M. Schachter C.Ross AC
VidLit / Leamning Annex K. Leonard- H. Xilpatrick { WP
O'Keefe
617 11/22/05 | Email requesting advice of counsel regarding M. Schachter R. Wolff AC
VidLit/ Learning Annex WP
618 | 11/22/05 | Brnail involving advice of counsel regarding R. Wolff M. Schachter AC
* -} VidLit/ Learning Annex ) WP
619 11/22/05 | Email involving advice of counsel regarding C.Ross M, Schachter AC
VidLit / Leatning Annex WP
122
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607 11/21/05 | Email requesting advice of connsel regarding R, Wolff C.Ross M. Schachter | AC
VidLit / Leaming Annex WP

603 | 11/22/05 | Letter involving advice of counsel regarding K. Hertz M. Schachter AC
VidLit/ Leaming Annex L. Dubelman . WP

609 11/22/05 | Letter involving advice of counsel regarding K Herlz M. Schachter AC
VidLit/ Learning Annex L. Dubelman : | WP

610 11/22/05 | Letter involving advice of counsel regarding K. Hertz M. Schachter AC
VidLit / Learning Annex L. Dubelman wP

611 |1122/05 |Bruail involvingadvice of counsclregarding | M. Schachter | C. Ross” AC
VidLit/ Learning Annex wp

612 |11/22/05 | Email involving advice of counsel regarding C. Ross M. Schachter AC
"I VidLit/ Leaming Annex WP

613 11/22/05 | Bmail requesting advice of counsel regarding 1 M. Schachter R. Wolff C.Ross AC
VidLit / Learning Annex K. Leonard- WP

.. | O’Keefe .

121

S raenndd



BT100E

— -

TET Ll

X ety

St
=5

X 1...;.««-.... .

LT
"0

+
e

KT

RO Ty

601 |11/21/05 | Email involving advice of counsel Tegarding M. Schachter AC
VidLit / Learning Annex R. Wolff WP
K. Leonard-
O’Keefe
602 11/21/05 | Email requesting advice of counsel regarding M, Schachter K. Leonard- H, Kilpatdck | AC
VidLit / Leaming Annex R. Wolff O’Keefe WP
603 11/21/05 | Bmail involving advice of counsel regarding R. Wolff’ M, Schachter H. Kilpatrick | AC
VidLit/ Leaming Annex K. Leonard- WP
O'Keete
604 1121/05 | Email requesting advice of counsel regarding M. Schachter R. Wolif AC
’ VidLit/ Learning Annex WP
605 11/21/05 ' | Email requesting advice of counsel regarding M. Schachter R. Wolff K. Leonard AC
VidLit / Learning Ammex C.Ross O'Keefe we
606 11/21/05 | Email involving advice of counse] regarding C.Ross M. Schachter AC
VidLit/ Learning Annex R. Wolif WP
120
R (F O R SN FE o T £ F3 0 TA
® @ L | ® ® ® o



B000C

~ - L4 Weaa v

A L oerw .3

[}

AR
_—

e e L

-l

Semameard

.Duong, Assistant Copy Chief, copying A,
Schwartz, Copy Chief, as part of editorial
process, including draft of possible back cover of
Work

596 11/15/05 | Bmail conveying advice of counse! regarding D, McCraw AC

Work WP

597 11/15/05 | Email among author, editor and counsel involving { D, McCraw T. O’Brien AC
o editorial process and seeking legal advice L. Ingrassia WP
508 11/17/05 | Email among counsel regerding VidLit E. Kilpatrick C.Ross AC
. M. Schachter WP

599 | 11/18/05 { Email involving/requesting advice of counsel M. Schachter D. McCraw AC
) regarding Work WP
600 11/18/05 | Email from' A, Schwartz, Copy Chiéf, to H. JH. Buong A, Schwartz A. Schwartz | NP

119
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11/07/05
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Email from A, Marcus to T. O’Brien 2s part of
newsgathering process, including information and
analysis of D. Trump's financial status

o

XeF

589

11/07/05

Intérview notes written by T. O'Brien for the -

purpose of newsgathering, memorializing

November 7, 2005 Interview with S, Fitch
regarding D, Trump’s assets

591

11/08/05. -

Email from M. Garrison to T, O’Brien as part of
newsgathering process, including narrative of
experiences as & contestant on The Apprentice

T. Q’Brien

M, Gamison

593

11/08/05

Email fom M. Garrison to T, O’Brien as part of
newsgathering process, including narrative of
experiences as a contestant on The Apprentice

T. O’Brien

M. Garrison

594

11/11/05

Email requesting advice of counsel regarding
Work |

H. Kilpatrick

T, LoBriglio

C. Ross
M, Schachter
C. Mason

AC
WP

[1Vx o

-t ., [ ——r —— ——
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582 10/31/05 | Email involving/requesting legal advice regarding | T, O’Brien D, McCraw J. Impoco AC
| Work . WP
583 10/31/05 | Email involving/requesting legal advice regarding | L. Ingrassia D. MeCraw J. Impoco AC
| Work WP
584 |11/01/05 | Email involving/requesting legal advice regarding | T. O'Brien C. Nolan H. Kilpatrick | AC
VidLit | R Wolff we
585 11/01/05 | Email involving/requesting legal advice regarding | R. Wolff T. O’Brien H. Kilpatrick | AC
' VidLit C. Nolan WP
586 11/01/05 | Email involving/requesting legal advice regarding | C, Nolan T. O'Brien H. Kilpatrick { AC
VidLit R Wolff .
587 | 11/04/05 |Email from M. Garrison, former contestanton | T. O'Bien M. Ganison NP
The Apprentice to T. O'Brien as part of
newsgatheting process, regarding interview
logistics )

117
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577 10/26/05 | Email involving legal advice regarding Work T. Q'Brien R. Wolff €. Ross AC
R. Nissen H. Kilpatrick | WP
J. Romazello . Pinter
578 10/27/05 | Email from A. Marcus to T. O*Brden as part of T. O'Biien A, Marcus NP
newsgathering process, including information on
D. Trump’s media appearances
579 10/28/05 | Email involving legal advice regarding Work K raowm:d. C.Ross M. Thomas AC
O'Keefe H. Kilpatrick | WP
M. Schachter
580 10/28/05 | Email involving advice of counsel regarding M, Schachter K. Leonard- M. Thomas AC
VidLit Agreement O'Keefe H. Kilpatrick | WP
C.Ross
581 10/31/05 | Email involving/requesting legal advice regarding | D, McCraw 1. Ingrassia J. Impoco AC
Work T. O'Brien WP
116
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373 10/26/05 | Email involving advice of counsel regarding M. Schachter AC
VidLit Agreement WP
M, Thomas
M. Otis
H. Kilpatrick
C.Ross
18, Cottrelt
M, Pietsch
574 10/26/05 | Email involving advice of counsel regarding K. Leonard- M. Schachter AC
VidLit Agreement O’Keefe WP
575 10/26/05 | Email regarding legal advice T. O’Brien C. Ross AC
576 10/26/05 | Einail involving legal advice regarding Work T. O’Brien R. Wolff C.Ross AC
R, Nissen C. Nolan wp
. J. Romanello H. Kilpatrick
J. Pinter
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571 10/26/05

Email involving advice of counsel regarding
VidLit Agreement

C.Ross

M. Schachter
K, Leonard-
O'Keefe

M. Thomas
M. Otis

H. Kilpatrick
S, Cottrell

M, Pietsch

- ﬂ 5%
nJh&...» ..qq.. ...i....._.

.n

Email muqo_&“nm advice of counsel regarding
VidLit Agreement

572 10/26/05

M. Schachter
K. Leonard-
O'Keefe

M. Thomas
M. Otis

H. Kilpatrick
S. Cotlrell
M. Pietsch

C, Ross
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[TCPRENIPT

.ﬂrn
10/21/05 | Bmail E<o_5nm\§=ommnm legal advice regarding | T. O'] C.Ross AC
Work R, Wolff WP
- R, Nissen
568 10/21/05 { Email involving/requesting legal advice regarding | R, Wolff T. O'Brien C. Ross AC
Work R, Nissen H. Kilpatrick | WP
J. Romanello J. Pinter
56% 10/21/05 | Interview notes written by T. O'Brien for the NP
. | putpose omuoﬁmaﬁa.sm. memorializing
October 21, 2005 interviews with: 3 M.
mn»nwaasmr regarding D. Trump’s casino
holdings; (2) J. Lerner regarding the Westside
Yards lawsuit; (3) R. Graff regarding D, Trump’s -
casino holdings; and (4) M. Bowe regarding D, -
.HEB@ s réal estate holdings
570 10/26/05 Enmail involving advice of counsel regarding C. Ross M, Schachter AC
VidLit Agreement . WP
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709

2

05/25/05

Full draft of Werk as of May 25, 2005, marked
Not Final, maintained in the files of D. Kao,
Praduction Manager; for the purpose of drafting
and editing 8 script for the audio Work

710

07/12/05

DraRt of script abridgement, version 1, of Work as
of July 12, 2005, maintained in the files of D,
Kao, Production Manager, for the purpose of
drafting and editing a script for the audio Work

711

08/09/05

Draft of seript abridgement, version 3, of Work as
of August 9, 2005, maintained in the files of D.
Xao, Production Manager, for the purpose of
drafting and editing a script for the audio Work

712

07/06/05

Full draft of Work as of July 6, 2005, marked
Final Manuscript, maintained in the files of D.
Kao, Production Manager, for the purpose of
abridging the Work and drafting and editing a

'{ seript for the audio Work
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697

H. Kilpatrick notes of counsel regarding legal
issues

705

Undated handwritten niote by T. O°Brien for the
purpose of newsgathering, including name and
phone number of potential source

706

Undated

Undated handwritten note by T. O’Brien for the
purpose of newsgathering, including name and
phone number of potentia] source

707

Undated

-Undated handwritten note by T. O'Brien for the -

purpose of newsgatheting, including name and,
phone number of potential source

708

07/28/05

Payment to counsel for legal services in
connection with Work

C. Nolan TWBG

AC
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ir2e07  105aa ‘956-858-0248 - . N APP DIV HESTMON
'ORDER ON EMERGENT APPLICATION
DONATD 7. mRUMP, STATE OF NEW JERsgy
‘. ' - . APPENIATE Drvrston
Plaintiss, ‘ DOCKET NO. A-
v. . MOTION No. -
~ BEFORE Pamw: 4
TIMOTHY O'BRIEN, TIMR waRNER JUDGE(S) 5 LISA
DOOR GROUP INC., AND WamNmn _ HOLSTON, g,
BOOKS INC. :
' Defendants,

EMERGENT APPLICATION

FILeD: - MARCH 7, 20Q7 BY: REEp SgITH, Attorneys
for Defendants

Manch 12, 2007 BY: BROWN & CONNERY,
Attorneys for Plaintifye

ARﬁWER(S) FILED:

ORDER

e ot g

THIS MATTER HAVING BE

EN DULY PRESENTED TO T
THIS 147H DAY OF uagre

HE COURT, 11 15 ON
H, 2007, Hg

REBY ORDEREp AS FOLLOWS:

EMERGENT APPLICATION

GRANTED DENIED OTHER
Leave to appeal interloouto {x { ) ( )
ordexr of Iaw Division of Februaxry
13, 2007

Stay of nayw Division:'

8 Order of (X)
February 13, 2007

SUPPLEMENQAL:

The order of February 13, 2007, is stayed untii the further
order of thig court,

FOR THE COURT:

) /om:%-
JOHN g5, HOLSTON, JR.,

.
J.A,D.
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NOT FOR PUBLICATION WITHOUT THE
APPROVAL OF THE APPELLATE DIVISION

SUPERIOR COURT OF NEW JERSEY
APPELLATE DIVISION
DOCKET NO. A-3905-06T2

DONALD J. TRUMP,

V.

TIMOTHY L. O'BRIEN, TIME WARNER

. APPROVED FOR PUBLICATION
Plaintiff-Respondent,
. October 24,2008

AYPELLATE DIVISION

BOOK GROUP, INC., AND WARNER
BOOKS, INC.,

Defendants-Appellants.

Argued: October 24, 2007 - Decided: October 24, 2008

Before Judges Axelrad, Payne and
Sapp-Peterson.

On appeal from the Superior Court of New
Jersey, Law Division, Camden County, Docket
No. L-545-06.

Mark S. Melodia (Reed Smith LLP) and Mary Jo
White (Debevoise & Plimpton LLP) of the New
York bar, admitted pro hac vice, arqued the
cause for appellants (Reed Smith, LLP and
Ms. White, Andrew J. Ceresney and Andrew M.
Levine (Debevoise & Plimpton LLP) of the New
York bar, admitted pro hac vice, attorneys;
Mr. Melodia, James F. Dial, Kellie A.

Lavery, Ms. White, Mr. Ceresney, and Mr.
Levine, on the brief).

William M. Tambussi (Brown & Connery, LLP)
and Mark P. Ressler (Kasowitz, Benson,
Torres & Friedman, LLP) of the New York bar,
admitted pro hac vice, argued the cause for
respondent (Brown & Connery, LLP and Mr.
Ressler and Marc E. Kasowitz {Kasowitz,

3129%a



Benson, Torres & Friedman, LLP) of the New
York bar, admitted pro hac vice, attorneys;
-Mr. Tambussi, William F. Cook, Mr. Ressler,
and Mr. Rasowitz, on the brief).

Joel Rurtzberg (Cahill Gordon & Reindel,

LLP) of the New York bar, admitted pro hac

vice, argued the cause for amicus curiae

Media Amici (Mr. Rurtzberg and Floyd Abrams

(Cahill Gordon & Reindel, LLP) of the New

York bar, admitted pro hac wvice, on the

brief).

The opinion of the court was delivered by
PAYNE, J.A.D.

In January 2006, Donald Trump filed suit in the Superior

Court of New Jersey, Camden County, against Timothy O'Brien and
his publisher,' claiming that O'Brien defamed him by reporting,

in his 2005 biographical book, TrumpNation, that "[t]}hree people

with direct knowledge of Donald's finances, people who had

worked closely with him for years, told me that they thought his

net worth was somewhere between $150 million and $250 million, ™
and observing "[bl]y anyone's standards this still qualified
Donald as comfortably wealthy, but none of these people thought
he was remotely close to being a billionaire.” In his suit,

Trump claimed multi-billionaire status and argued that O'Brien's

! Trump named as defendants Time Warner Book Group, Inc.

and Warner Books, Inc. Defendants state in their brief on
appeal that Warner Books Inc. is now known as Grand Central -
Publishing. It is a subsidiary of Hachette Book Group USA,
Inc., wvhich formerly was known as Time Warner Book Group, Inc.

2 A-3905-~06T2
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low estimates of his wealth injured his credit and otherwise
harmed his business interests.

After issue was joined, Trump served discovery upon O'Brien
that sought, among othex things, the identity of the sources of
O'Brien's information regarding Trump's net worth and his notes
of interviews with those sources. When O'Brien declined to
provide this information and certain other discovery, citing the
newsperson's privilege, Trump moved to compel its production.?
In opposition to the motion, O'Brien claimed with respect to the
three sources that their identities were confidential, and that
they feared retribution by Trump upon disclosure. The motion
judge nonetheless granted Trump's motion in its entirety. His
order forms the basis for this appeal, which we consider by
leave granted. In addition to the arguments of the parties,

upon appeal we also have the benefit of amicus briefing, filed

2 In all, defendants withheld 653 documents on the basis
of the newsperson's privilege while producing over 40,000 pages
of non-privileged documents. The withheld materials contain
notes of interviews with confidential and nonconfidential
sources, drafts of the book, and communications concerning news-—
gathering and editorial processes. With the exception of
discovery regarding Trump's net worth, the relevance of the -

other discovery requests has not been substantively addressed by
Trump in his initial motion or on appeal.

3 A-3305-06T2
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on behalf of a multitude of entities® with interest in the issues
raised herein.
XI.
O'Brien is a journalist who lives in New Jersey, but has
worked throughout his career in New York for various

publications including the Wall Street Journal and Talk

magazine. At the time he wrote TrumpNation, O'Brien was

employed as a staff writer for the New York Times, where.

according to the book's jacket, "he has written about leading
business pexrsonalities, computer scams, Russia, the art world,
ﬁall Street, terrorism, money and politics, and Donald Trump."
O0'Brien also covered the Trump businesses in 1990 as a research
assistant to Wayne Barrett, the author of a Trump biogféphy( and

he is the author of - a 1998 book, entitled Bad Bet: The Inside

Story -of the Glamour, Glitz, and Danger of America's Gaming

" Industry, that reported on Trump's casino dealings. O'Brien's

*  Bmici are: ABC, Inc., The Bmerican Booksellers

Foundation for Free Expression, The Association of American
Publishers, Inc., The Associated Press, The Authors Guild, Inc.,
Clear Channel Communications, Inc., Dow Jones & Company, Inc.,
HarperCollins Publishers, LLC, The Hearst Corporation, Magazine
Publishers of America, The McGraw-Hill Companies, Inc., The New
York Newspaper Publishers Association, Inc., The New York Times
Company, North Jersey Media Group Inc., Penguin Group (USA),
Inc., The Reporters Committee for Freedom of the Press, St.-
Martin's Press, LLC, Simon & Schuster, Inc., and the WIW Freedom
to Write Fund.

4 A-3905-06T2
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research for Bad Bet “subsequenﬁly inforﬁed“ néwspaper articles
that hé wrote for the Times. 1n 2004, defendant participated in
writing a se¥ies of articles about Trump, appearing in the Times
in September of that Year, that focused on Trump's efforts to
recapitalize his casinos and on related issues such as his net
worth. At that time he reported, in language very similar to
that found in TrumpNation:

The largest portion of Mr. Trump's .
fortune, according to three people who had
had direct knowledge of his holdings,
apparently comes from his lucrative
inheritance. These people estimated that
Mr. Trump's wealth, presuming that it is not
encumbered by heavy debt, may amount to
about $200 million to $300 million. ‘That is
an enviably large sum of money by most

people's standards but far short of the
billionaire's club.

O'Brien has certifieq that he integrated research conducted
in comnection with the 2004 reportage with that undertaken in
connection with his 2005 book. He has further stated that the

sources of net worth information utilized in his reporting for

the Times are the same as those utilized for TrumpNation, but
that the revised wealth figures were the product of separate

interviews, conducted while writing the book. 1In October 2005,

at the time of TrumpNation's publication, the Times ran an

excerpt from Chapter 6 of the book on the front prage of the

5 A-3905-0672
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at issue in this case.

following terms:

He has one of the highest-rated shows on
television -- yet he prefers to spend his
nights at home, guietly watching television
and munchlng hamburgers.

He has a line of stylish clothing and
bottled water emblazoned with his name and
unmistakable image -- yet he once needed a
loan from his siblings to stay afloat.

"His name is plastered on'some of the most

magnificent hotels and casinos in the world
-~ yet his casino company, swamped in debt,
was forced into bankruptcy.

This is the work of Donald Trump, full of
glitz, glamour, and other people's money.
Yet despite glaring cracks in the shimmering
fagade, the myth and the image have remained
stubbornly impenetrable to a fascinated
public -- perhaps even to Trump himself. In
this unigue look inside the life of one of
the world's most charismatic businessmen,
entrepreneurs, and larger—than-life
personalities, top New York Times
investigative reporter Timothy L. O'Brien
pulls back the velvet curtain surrounding
the wizard of hype known simply as The
Donald. Featuring interviews not only with
Trump's closest friends and associates, but
with Prump himself, TrumpNation delivers
revelations of Trump-size proportions.

So step right up, ladies and gentlemen, to
the shocking, hilarious, riveting, and
completely trxrue story of America's favorite
billionaire bad boy, bad hair and all. From
the massive egos of New York mayors he
courted or defied, to the glamour queens he

3134a
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The jacket copy for TrumpNation describes the book in the
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loved and lost, to the talking dolls,
colossal casinos, and personal 0z he created
out of smoke and mirrors, prepare to enter
TrumpNation.

The book, written in a breezy, irreverent style, containg
chapters that focus on Trump's childhood and family, his casino
and real estate business dealings, his television ventures, the
merchandizing of his name, and his financial difficulties in the
early and mid 1990s. Each chapter ends with a facetious
"TrumpQuiz."” Collectively, maintains O'Brien, the guizzes
provide the "secret keys to becoming a billionaire, just like
Donald." For instance, at the conclusion of the first chapter
(focusing on Trump's intrxoduction of his new suit line at Macy's
at a function that alsoc featured his other consumer products and
additionally focusing on a cross—country interview by O'Brien of
Trump in his jet, during which Trump declared Clint Eastwood to
be the greatest star ever and consumed quantities of Oreo

cookies), the following TrumpQuiz appears:

To become a megabillionaire like Donald, you
should:

1) Spend $500 and wear a navy, pin-striped
Donald J. Trump Signature Collection
suit. )

2) Spend $550 and wear a gray, pin-striped
Donald J. Trump Signature Collection
suit, with a vest.

3) Memorize all the correct moves in
Trump: The Game.

4) Watch Clint Eastwood movies.

5) Eat lots of Oreos.

7 A-3305-06T2
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6) Just pretend.
.7 Read this book.

Readers are encouraged to send their answe?s to thé quizzes to
Trump who, O'Brieq promises, will gabulate and rank the
responses. The person with the most right answers "besides
having the secret tools needed to become as fabulously wealthy
as_Donald, will also get one hundred free passes to the finale

of Season Twelve of The Apprentice and a copy of How to Get Rich

'signed by [0'Brien's] mom."

Although‘light and somewhat facetious in tone, the book
contains a significant amount of factual information, and to a
reasonable extent it does "1ift the curtain®” on Trump's life as
pexrceived by Trump, his friends, his associates, and of course,
O'Brien. The book concludes with a listing of published
references upon which 0'Brien relied and an extensive series of
end n;tes that, among other things, give the dates of various
interviews to which reference is made in the text and, on five
occasions, refers to sources as confidential or anonymous. No
note is provided in connection with O'Brien's three net worth
sources.

IT.
New Jersey's "newsperson's’privilege" is set forth in

identical language in N.J.R.E. 508 and N.J.S.A. 2A:84A-21. "They

provide:

8 A~3905~-06T2
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[A] person engaged on, engaged- in, connected
with, or employed by news media for the
purpose of gathering, Procuring,
transmitting, compiling, editing or
disseminating news for the general public or
on whose behalf news is so gathered,
procured,'transmitted, compiled, edited or
disseminated has a privilege to refuse to
disclose, in any legal or quasi-legal
proceeding or before any investigative body,
including but not limited to, any court,
grand jury, petit jury, administrative
agency, the Legislature or legislative
committee, or elsewhere

a. The source, author, means, agency or
pexson from or through whom any information
was procured, obtained, supplied, furnished,
gathered, transmitted, compiled, edited,
disseminated, or delivered; and

b. Any news or information obtained in the
course of pursuing his professional
activities whether or not it is
disseminated.

"News media" is defined by N.J.8.a. 2A:B4A~-21a(a) as
"newspapers, magazines, press associations, news agencies, wire
services, radio, television or othexr similar printed,
photographic, mechanical or electronic means of disseminating
news to the general public.n® "News," in turn, is defined by
paragraph (b) of that statute as "any written,

oral or pictorial

information gathered, procured, transmitted, compiled, edited or

disseminated by, or on behalf of any person engaged in, engaged
on, connected with or employed by a news media and so procured

or obtained while such required relationship is in effect."®

9 A-3905-06T2
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It states in ‘section (b), applicable to professional’

journalists:

{(b) Exemption of professional journalists
and newscasters from contempt: Absolute
protection for confidential news. [N]o
professional journalist or newscaster

. presently or having previously been employed

or otherwise associated with any newspaper,
magazine, news agency, press association,
wire service, radio or television
transmissions station or network or -other
professional medium of communicating news or
information to the publiec shall be adjudged
in contempt . . . for refusing or failing to
disclose any news obtained or received in
confidence or the identity of the source of

-any such news coming into such person's
- possession in the course of gathering or

obtaining news for publication or to be
published in a newspaper, magazine, or for
broadcast by a radio or television
transmission station or network oxr for
public dissemination by any other
professional medium or agency which has as
one of its main functions the dissemination
of news to the public, by which such perxson
is professionally employed or otherwise
associated in a news gathering capacity
notwithstanding that the material ox
identity of a source of such material or
related material gathered by a person
described above performing a function
described above is or is not highly relevant
to a particular inguiry of government and
notwithstanding that the information was not

10
3138a

In contrast to.tke law .of New Jersey, New York's Shield
Law, found at N.Y. Civ. Rights'§ 79-h, distinguishes between
confidential and nonconfidential sources, providing absolute

protection to the former and qualified protection to the latter.

A-3905-06T2

Aol mm—
vt -

A

———
L)

Tob e
. .
faky



T+

and

[

solicited by the jouinalist or newscaster
prior to disclosure to such person.

[Emphagié supplied. ]

Section (¢) of the statute provides, in language that is
like in scope to tha£ utiiized in section (b), qualified
pProtection for nonconfidential news obtained by a professional
journalist, permitéing disclosure only if "the party seeking
such news has made a clear and specific showing that the news:
(1) is highly material and relevant; (ii) is critical or
necessary to the maintenance of a party's claim, defense or

proof of an issue material thereto; and (iii) is not obtainable

from any alternative source."
"Professional journalist" is defined in § 79-h(a)(6) as:

one who, for gain ox livelihood, is engaged
in gathering, preparing, collecting,
writing, editing, filming, taping or
photographing of news intended for
newspaper, magazine, news agency, press
association or wire service or other
professional medium or agency which has as
one of its reqular functions the processing
and researching of news intended for
dissemination to the public; such person
shall be someone performing said function
either as a reqular employee or as one
otherwise professionally affiliated for gain
or livelihood with such medium of
communication.

[Emphasis supplied. ]
"News" is defined in § 70-h(a)(8) as "written, oral,

pictorial photographic, or electronically recorded information

11 A=39205-06T2
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or communication concerning local, national-or worldwide e&entg
or other matters of public cbncern or public interest or
affecting the public welfare.®

Trump is a reéident of New York and many of his business

interests are located there. O'Brien's career is centered in

New York, and TrumpNation was published in New York, although it

was sold throughout thé United States and elsewhere. On the
other hand, Trump sued O'Brien in the Superior Court of New
Jeréey, he maintains significant casino interests in Atlantic
City, and O'Brien resides in this State. Recognition of the
fact that the case has a siQnificant relationship to more than
one state led the motion judge to address choice of law
concerns. In doing so, he acknowledged that, if New Jersey law
applied, O'Brien would win; "there's no doubt about it."!
However, the judge found New York law to be applicable and,
construing New York's Shield Law narrowly, he determined that it
did not protect the materials at issue, because O'Brien's book
constituted entertainment, not new;, despite the judge‘s

acknowledgment that it contained many items of news and

' concerned matters of public interest. Further, the judge held

* In light of the judge's unequivocal statements at the

motion hearing, we attach no significance to the fact that the
judge, drafting his own ordexr, failed to include language
echoing his determination of this issue, contained in a proposed
order submitted by defendants.

12 A~3905-06T2
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thaé, even if he had aétgrmined o%héiwise with respect to the‘
applicability of the Shield Law's absolute privilege provisions,
because 0'Brien did not designate his three sources as
confidential in his endnotes, the absolute protection provided
for confidential materials by the Shield Law was unavailable.
The judge likewise rejected, without significant examination or
analysis, the applicability to the nonconfidential materials of
both qualified protections provided by the Shield Law and
analogous constitutional protections. As a final matter, the
Judge found that New York law did not protect from discovery
materials that related to the editorial process. We stayed the
judge's order requiring the production of all withheld
materials, pending this appeal.

IIT.

We cannot agree with many of the aspects of the motion
Judge's decision. We focus first on the judge's interpretation
of New York law. At the hearing in this matter and on appeal,
Trump has argued that New York's Shield Law is inapplicable to
books, since books are not enumerated as a category of protected
material in sections (b) or (c) of the Law or in its definition

of "professional journalist," and no reported New York case® has

*  Defendants and amici point to two unreported federal

decisions that interpret New York's Shield Law to include books
(continued)

13 A-3905-06T2
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extended the protections of the.law to this category of

‘' materials. In contrast, defendants and amici have argued, we

_think persuasively, that legislative amendments to the Shield

Law in 1981 were designed to address the court's conclusion, in
People v. LeGrand, 415 N.¥.S.2d 252 (2pp. Div. 1979), that a

much-published book and magazine author working on a non-fiction
book. about a prominént crime family for publication by a Harper

& Row subsidiary, was not entitled to protect his interview

materials from subpoena under the Shield Law because he, as a

book author, did not.meet the then-existing definition of

professional journalist. Id. at 255. At the time,
"professional journalist” was defined as "one who, for gain or

livelihood, is engaged in gathering, preparing or editing of

news for a nevwspaper, magazine, news agency, press association

or wire service" -- in the LeGrand court's view, "newscasters."”
Ibid. The 1981 amendment aéded to the definition of
professional journalist, -after the words "wire service,"” and to
substantive sections (b) and (c) of the Shield Law, the phrase
(which we have previously highligh?ed) "or other professional

medium or agency which has as one of its regular functions the

(continued)
and their authors. Stewart v. National Enguirer, 29 Media I.
Rptr. (BNA) 1596 (S.D.N.Y. 1999) and Torah Soft, Ltd. v.

Drosnin, 2001 U.S. Dist. LEXIS 18614 (S.D.N.Y. 2001).

14 +3905-06T2
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processing and researching of news intended for dissemination to

the public.®

We regard an author who obtains news in confidence for

‘dissemination to the public through the medium of a published

. book as fitting within this definitional phrase. Ouor

interpretation is consistent with a statement given by a sponsor
of the 1981 amendments, Assemblyman Steven Sanders, who
observed: "This bill will correct loopholes and f£ill gaps in the
existing statute by protecting all professional journalists and
newscasters from being forced to reveal their sources or notes
or other information in their possession gathered or obtained
while professionally engaged in the preparation of a news stoxy
intended for publication, broadcasting, or for other suitable
professional dissemination to the public.” Memorandum of

Assemblyman Steven Sanders, New York State Legislative Annual -

1981 at 257. sanders stated that the redefining of "news" and
"professional journalistn would ensure that "all persons
professionally engaged in a journalistic capacity so described"
would be "shielded from being required to reveal their sources.®
Ibid. And he continued in language of particular significance

to this case:

All those persons, whatever their job

titles, performing a legitimate journalistic
function will be protected. But the highly
absurd present situation of a Mr. Smith who

15 A-3305-06T2
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... writes news stories .for [the] New. York Times
" being covered while that same.Mr. Smith six
months later leaving the Times and beginning
work on an investigative book of non-fiction
_intended for sale t6 . . . Harper & Row is
not covered, is corrected in this bill.
Thus the new bill will protect the
journalistic process wherever that process
is being professionally undertaken.®
{Ibid.]
That the amendment does not specifically refer to books —- a
crucial failing in Trump's view — but instead utilizes broader
but arguably more opague language, can be explained by the
sponsors®' determination to ¢lose all loopholes, not merely those
épplicable to book authors.

We note in this regard that our failure to recognize
authors of non-fiction boocks as covered by New York's Shield Law
would result in an even more anomalous result than that
occurring in LeGrand and referenced by Assemblyman Sanders,

since it would result in protection of O'Brien‘s sources if suit

arose from his 2004 article in the TPimes or from the 2005

extract of his book in that newspaper, but would not protect the
same sources in the present context. We decline to torture the
language of the Shield Law so as to achieve so indefensible a

result.

® oOur view mirrors that of Magistrate Judge Francis in his

unreported decision in Torah Soft Ltd., supra, 2001 U.S. Dist.
LEXIS 18614.

16 A-3905-0672
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Iv. -
Despite his recognition that "some" of the content of

IrumpNation constituted "news" and that the subject of Trump's

net worth was "certainly” a matter of "public ipterest," the

motion judge, observing that "the tone sets what the book is, "
found TrumpNation to have been marketed as and to constitute

entertainment, and thus to be unprotected by New York's Shield
i

Law. We disagree and, once again, substantially accept the

arguments of defendants and amici that, as a non-fiction work

focusing on matters of pPublic interest, IrumpNation falls within

the broad definition of “"news" set forth in the Shield Law and

the protections of sections (b) and (c) of that Law.

In In re Sullivan, 635 N.¥.S.2d 437 (Sup. Ct. 1995), a New

York trial judge observed, in the course of determining whether

the notes of an investigative journalist who sat in on portions

of a criminal defendant's confession at police headquarters were

qualifiedly protected from discovery by that defendant for use

in a hearing challenging the police's procedures in obtaining

the confession:

[{Iln this age of participatory
journalism where news, commentary, and
sensationalism have become one, the role of
a2 journalist in the public's mind has become
So entangled that it is often difficult to
distinguish between news and entertainment.
although the newsgathering privilege is a
fundamentally protected right, it should not

17 A-3905-0672
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" be cohsidéred absolqté or for that matfer'
the unwritten "Eleventh Commandment.®

[Id. at 440-41.]
At the motion hearing in the present case, the judge relied
on this statement as support for his conclusion that O'Brien, as

author of a book that was entertaining in tone, was not subject

to the Shield Act's protections. We do not view the statement

in Sullivan, written in the context of an analysis of the

applicability of the Shield Law's qualified privilege

provisions, as precedential to our analysis of the applicability

of the Law's absolute privilege here. In the present context,

we regard the Sullivan judge to have correctly perceived the

" .close association of entertainment and news in popular media

contexts. But we find a danger, recognized in the allied areas
of privacy law and defamation,’ in simply weighing the
entertainment value against the news value of a non-fiction
publication and according Shield Law protection or not on ouxr
essentially subjective view of which is the weightier. As the

Supreme Court recognized in a privacy context in Time TInc. V.

7 See, e.9.,; Weiner v. Doubleday & Co., 549 N.E.2d 453,
457 (N.Y.Ct. App. 1989) (in a libel context rejecting argument
that the text at issue was mere gossip, stating that "[t]his is
precisely the sort of line-drawing that, as we have made clear,
is best left to the judgment of journalists and editors, which
we will not second-guess absent clear abuse."), cert. denied,
495 U.S. 930, 110 8. Ct. 2168, 109 L. Ed. 2d 498 (1990).

18 A=3905-06T2
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Hill, 385 U.S. 374, 388, 87 S. Ct. 534, 542, 17 L.Ed.2d 46, 467

3(1967), the line between the two is too elusive to form a basis

upon which to gauge the extent of critical and absolute press

protections. (Citing Winters v. New York, 333 U.S. 507, 510, 68

S. Ct. 665, 667, 92 led 840, 847 {1948)). See alsc Jenkins v.

Dell Publ'g Co., 251 F.2d 447, 451 {3d Cir.) ("Once the
éharacter of an item as news is established, it is neither
feasible nor desirable for a court to make a distinction between
news for information and news for entertainment in determining

the extent to which publication is privileged."), cert. denied,

357 U.S. 921, 78 S. Ct. 1362, 2 L. Ed. 2d 1365 {1958). Aand, as
defendants emphasized to the judge at the motion hearing, the
Shield Law sensibly requires only that "one" of the main
functions be the dissemination of news (including matters of
publi¢ interest) to the public.

Without doubt, details of the life of Trump, whether
entertainingly reported or not,® constitute matters of public
interest and thus "news" protected by fhe Shield Law.

Unfortunately, the relevant cases deciding the parameters of

*  We reject Trump's argument that In re Madden, 151 F.3d

125 (3d Cir. 1998) provides precedent supporting the conclusion
that there is no Shield Law protection for tongue-in-cheek
recitations since, there, Madden admitted he was an "entertainer
disseminating hype, not news.n® Id. at 130.

19 A-3505-06T2
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" news in a Shield Law context are unreported.’ However, decisions

cénétruing the scope of New York's Privacy Law, N.Y. Civ. Rights
§§ 50-51, which prohibits a person or company from using a
person's name or picture for advertising purposes or trade,
without first having obtained pérmission, but exempts from its
purview matters that are "newsworthy" or matters "concerning the
public interest® have exténsively addressed what constitutes the
pﬁblic interest. In.Paulsen v. Personality Posters, Inc., 299
N.¥.5.2d 501 (Sup. Ct. 1968}, a trial court stated:

The scope of the subject matter which
may be considered of "public interest" ox
"newsworthy" has been defined in the most
liberal and far-reaching terms. The
privilege of enlightening the public is by
no means limited to dissemination of news in
the sense of current events but extends far
beyond to include all types of factual,
educational and historical data, or even
entertainment and amusement, concerning
interesting phases of human activity in
general.

[Id. at 506.)

> See Stewart, supra, 28 Media I.. Rptr. at 1597-98

(declaring as news a celebrity profile of Martha Stewart that
formed the basis for the allegedly expert conclusion that she
was mentally ill); People v. Ford, 2007 N.¥Y. Misc. LEXIS 55
(N.¥. Crim. Ct. 2007) (protecting from production in defense of
criminal charges video footage of non-public persons at a
nightclub filmed for an MTV show entitled "True Life: I'm a
Staten Island Gixl"); Bement v. NYP Holdindgs, Ine., 29 Media L.
Rptr. 2493 (Sup. Ct. 2002) (holding that the fact that a past
Miss Universe had become-'a CIA agent was "news").

20 A-3905-06T2
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A similar ekpression of the broad scope of matters .
considered "newsworthy" can be found in the decision of the New

York Court of Appeals in Messender v. Gruner & Jahr Printing and

Publ'q, 727 N.E.2d 549, 552 (N.Y. Ct. App. -2000). There, the

Court held thaF "[n}ewsworthiness includes not only descriptions
of actual events" including details of a matrimonial actien and
a half-time show at a football game, "but also articles
concerning political happenings, social trends or any subject of
public interest." Ibid.

Although Trump argues that cases concerning the scope of
New Yoxk's Privacy haws' exception for matters that are
newsworthy or in the public interest are irrelevant in the
present Shield Law context, we disagree. Both privacy and
defamation laws seek to protect a peréon‘s interest in
contxclling information written or spoken about him without his
consent. These interests clash with the constitutional
guarantees of a free press provided by the First Amendment that
are the subject of exceptions to the Privacy Law for newsworthy
and public interest matters and the extensive protections of the
Shield Law applicable to news. It would be illogical to
determine that a book was of public interest when privacy rights
are asserted, but not of public interest when Shield Law

protections were invoked.

21 A-3905-06T2
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Our review of @rumpNatioﬁ'satisfiesius thaf,-regardlesé of
its tone: the book conveys newsworthy information of interest to

the public. Under the definition of "news” found in the Shield

‘Law, that.is sufficient to trigger the absolute protection of

‘confidential .sources pfobided by that statute. We therefore

reverse the motion judge's contrary conclusion as a mistaken
interpretation of New York law.
v.

In a certification filed in opposition to Trump's motion to
compel discovery, O'Brien stated:

6. In reporting about Trump's net
worth for The 'Times (and later TrumpNation)
I promised confidentiality to three
individuals with direct knowledge of Trump's
finances who — given what they believed to
be the extent of Trump's debt and his true
ownership interest in properties that bear
his name — estimated Trump's net worth to be
in the range of $200 million to $300
million. It is my understanding that these
three individuals fear retribution from
Trump if their identities are revealed.
Nonetheless, the motion judge concluded that, regardless of
whether TrumpNation conveyed news, O'Brien could not invoke the
absolute protections of the Shield Law because the sources that
he declined to identify were not confidential. In doing so, the
judge discounted the evidential value of QO'Brien's

certification, and he based his ruling on the fact that O'Brien

did not indicate the confidentiality of these sources in his

22 3150a A-3905-06T2
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endnotes, or indeed;'aﬂnotate in any respect that portion of his
text that refers to these three individuals, whereas in five

other instances, Sources were specifically designated as

anonymous or confidential.

In Andrews v. Andreoli, 400 N.¥.S.2d 442 (1977}, a judge of

the New York Supreme Court discussed at length the proofs

required for a journalist to establish the confidentiality of

his sources. He stated:

Clearly, the "cloak of confidentiality"
essential to invocation of the privilege is
established . . . "upon an understanding,
either express or implied, that the
information or its sources will not be
disclosed."

To invoke the privilege the journalist
carries the burden of proffering at least
Preponderant evidence of the mutuality of
the understanding, or agreement, of
confidentiality. GHe may do so by direct or
indirect evidence, by presenting proof of an
express, i.e., a verbalized, understanding
or agreement, or by offering preponderant
proof of circumstances from which a mutual

agreement of confidentiality may reasonably
be implied.

Needless to say, the understanding or
agreement of confidentiality is express when
the terms thereof have been mutually stated
by the principals, i.e., by the informant
(i.e., source) and by the journalist. and
it makes no difference who requests or
offers the requisite confidentiality so long
as both principals agree thereon. On the
other hand, an understanding or agreement of
confidentiality may be implied in fact when,
from the acts and conduct of the newsman and

23 A-3905-06T2
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":his informant (i.e., source), or from custom-
and usage,.ox from the circumstances
surrounding the imparting or gathering of

. the news, it is reasonable to conclude that

" the principals mutually intended that the
identity of the source and the substance of
the news or information would be maintained
confidential.

-{Id. at 447-48 (citation omitted).]

See also Solargen Elec. Motor Car Corp. v. Am. Motors Corp., 506

F. Supp. 546, 551 (N.ﬁ.N.Y. 1981).

We view the totality of the evidence offered by O'Bfien as
sufficient to demonstrate the confidentiality of his sources.
FPirst of all, we note the fact that 0'Brien chose not to

identify them in either his Times article or in TrumpNation,

thereby diminishing to an extent the weight that 0'Brien‘'s
allegedly low-ball estimates of Trump's income would have had

were his sources identified, thus permitting a detailed

-evaluation of the extent and accuracy of their knowledge.®

Second, O'Brien has attested to the fact that the sources sought
confidentiality because of fear of retribution and he agreed to
provide it. And third, common sense supports the sources'
desire for confidentiality since, if identified, it appears

inevitable that they would be named as defendants in Trump’s

' As stated by the Court of Appeals in Beach v. Shanley,

465 N.E.2d 304 (1984), "it would be of great interest that an
unaccredited revelation about foreign affairs came f£from the
Secretary of State rather than a mail clerk.” Id. at 308 n.4.

A-3905-06T2
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defamation suit and would likély suffer additional‘peréonal and
economic consequences. Contrary to the moticn judge's view, we
find no precedent to support a claim that an express designation
of a source as confidential is required to establish that
status, and we find the omission of that designation in
O'Brien’s end notes to form an insufficient evidential
foundation for thé judge's ruling in this regard when weighed
against the evidence in favor of confidentiality that we have
discussed. Certainly, it would be unreasonable to conclude that

the confidentiality sought and afforded in connection with

O'Brien’s Times article was somehow waived by the publication of
IrumpNation as the result of the omission of an endnote
confirming the sources' status.

VI.

New York's Shield Law, as well as the United States
Constitution and the New York Constitution, art. I, § 8, each
provides a qualified privilege to nonconfidential news that can
be overcome only by a "clear and specific" showing that the news
"(1) is highly material and relevant; (ii) is eritical or
necessary to the maintenance of a party's claim, defense or
proof of an issue material thereto; and (iii) is not obtainable
from any alternative source." § 79-h(c). On appeal, defendants

contend that the judge's wholesale ruling that all the materials

25 A=3905-06T2
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sought by Tiump-were nonconfidential and.that_Trump-had made the

_clear and specific showing of relevance, need, and

ﬁnhvéilabilitj réquired by section (c) was evidentially
unsupported. Wé-égree.

our review of the hearing record in this ﬁatter suggests
Fhat the judge's focus when considering this issue was almost
entirely on the disclosure of the three sources whose identity
he had found to be nonconfidential ~- the apparent focus of
Trump's case. For that redson, the judge did not meaningfully
examine or discuss the relevance of any of the remaining
discovery soughf by Trump, his particularized need to obtain the
discovery in order to maintain his claim, or the availability of
other sources for the material.! Nor did Trump make any
particularized showing, or really any showing at all, that would
satisfy section (c)'s requirements. Indeed, at the time of the
motion hearing, no depositions had taken place that would serve
as a foundation that could be used by Trump to overcome New
York's gualified statutory privilege. For those reasons, the

judge's rxruling cannot be sustained. $See Brown & Williamson

Tobacco Corp. v. Weigand, 643 N.Y.S.2d 92, 93 {(App. Div. 1996);

11

Compare NBC v. People, 657 N.Y.S.2d 970 (App. Div.
1997) (requiring an in camera inspection of videotapes to
determine what portions were discoverable under the statute's
criteria for disclosure of nonconfidential materials).

26 3154a A-3905-06T2
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Subpoena Duces_Tecum to ABC v. brEa, 735 N.f.é.zd 919, 921-22

(Sup. Ct. 2001).

In connection with his determination that section (c) diad
not protect the discovery sought by Trump in his motion, the
Judge additionally held as a matter of law that the New York
Shield Law does not offer Protection forAinformation related to
the editorial process. We again disagree, concluding that no
such exception to the Shield Law exists, and in any case,
equivalent constitutional protections operate to render such
materials privileged.b As the Solargen court observed, "[t]he
editorial process . . . has enjoyed a long-standing privilege.*

Solargen, supra, 506 F. Supp. at 549. In a newspaper context,

the court stated:

A newspaper is more than a passive
receptacle oxr conduit for news, comment, and
advertising. The choice of material to go
into a newspaper, and the decisions made as
to limitations on the size and content of
the paper, and treatment of public issues
and public officials whether fair or unfair
constitute the exercise of editorial control
and judgment. It has yet to be demonstrated
how governmental regulation of this crucial
process can be exercised consistent with
First Amendment guarantees of a free press,
as they have evolved to this time.

fIbid. (quoting Miami Herald Pub. Co. v.
Tornillo, 418 U.S. 241, 258, 94 S. ct. 2831,
2839-40, 41 L. Ed. 2d 730, 741 (1974)).]

27 A=3905-06T2
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' _See also People f:uIannaccone,.44§ N.Y.S.2d 995,'997 {Sup. Ct;
- 1982)- (acknowledging a reporter's interest in protecting
‘confidential sources and "preventing intrusion into the

_editorial process.").

We are not persuaded by the opposihg precedent offered by’

Trﬁmp: Scott v. ‘Cooper, 642 N.Y.5.2d 935 (App. Div. 1996);

Sullivan v. Hurley, 635 N.Y.S.2d.437 (Sup. Ct. 1995); and

Greenleigh Assogs., Inc. v. N.Y. Post Corp., 434 N.Y.S.2d 3388

(App. Div. 1980). In Sullivan -and Scott, components of the

editorial process were found to be discoverable only after a

N,determination had been made that the party seeking the discovery

had met the three-part test of section (c¢).  Sullivan, supra,

635 N.Y.S5.2d at 440-42; Scott, supra, 642 N.¥.S.2d at 936. The

othex case upon which Trump relies, Greenleigh, was decided in
1980, "at the time when New York law provided protection only to
confidential materials, and befcore the law was amended to
provide gualified protection to materials that were non-
confidential.

Because Trump did not meet h?s burden of demonstrating the
three elements set forth in section (c) by clear and specific
evidence, we reverse the order requiring production of documents

and discovery by defendants in its eﬁtirety, determining on the

28 3156a A-3905-067T2
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‘basis of the present record that .all maieria}s are protected by

"New York's Shield Law.

ViI.

As we noted at tpe outset, the motion Jjudge acknowledged at
the hearing on Trump's motion that, were New Jersey law to
apply, all the discovery sought by Trump would be protected by
New Jersey's newsperson's privilege. The judge was correct. as
we have observed: "the Supreme Court has held that in the
absence of a countervailing constitutional right, the privilege

from disclosure provided by the Shield Law is 'absolute.'"!?

Kinsella v. Welch, 362 N.J. Super. 143, 154 (App. Div. 2003)

(quoting Maressa v. N.J. Monthiy, 89 N.J. 176, 187-89, cert.

denied, 459 U.s. 907, 103 S. Ct. 211, 74 L. Ed. 24 169 (1982)).

Moreover, we have found that privilege, applicable to
information gathered in the scope of professional newsgathering
activities, whether or not disseminated, to be triggered

regardless of whether the information was "derived from a

confidential source." Kinsella, su ra, 361 N.J. Super. at 152

(quoting Woodhaven Lumber & Mill Work, 123 NW.J. 481, 490

' The Court has, however, recognized that the privilege

can be waived. In re Venezia, 191 N..J. 259, 262 (2007).
Moreover, it does not extend to a reporter who conceals his

29 A-3905-0672
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.7 '(19891)). See also In re Venezia, 191 N.J. 259, 261-62 (2007) -
("New Jersey's Shield Law, N.J.S.A. 25:84A—21 to 21.8, also

known as the newsperson's privilege, provides the news media

far-reaching protections. that are equaled by few states in the
nation.").
Further, it is unquestionable that, under New Jerscy law,

information developed by O'Brien for his Times article and for

TIrumpNation constitutes news, and that in ceollecting and
utilizing that information, O'Brien acted as a member of the
news media, as defined by the Shield Law. We examined the
intersection of news and entextainment in our deciéion in
Kinsella, a case alleging an invasion of privacy as the result
of emergency room f£ilming b& NYT Television for use in a
televised show, and there observed that "courts should be chary
of deciding what is and what is not news." Id. at 154 (guoting

Harper & Row, Publishers, Inc. v. Nation Enters., 471 U.S. 539,

561, 105 S. ct. 2218, 2231, 85 L. Ed. 2d 588, 607-08
{1985) (gquoting dissent. below by Meskill, J., 723 F.2d 195, 215
(2d Cir. 1983)). We then concluded that the videotapes,
although shot in part for entertainment purposes, constituted
news. Id. at 154-55.

In In re Burnett, 269 N.J. Super. 493 (Law Div. 1993) Judge

Menza observed:

30 3158a A-3905-06T2
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[I] is also obvious that the courts have
recognized that in this day and age what is
considered.to be *news media" or what
constitutes "news" is not to be given the
narrow interpretation suggested by its
origin. It is a recognition that we live in
a society in which people are bombarded with
all types of information, from publications
which actually do report current.events to
those esoteric publications which describe
the mating f{rites] of penguins in the
Antarctic at springtime. And it is the
recognition that this society demands the
open and full flow of information and ideas

whatever they may be and from wherever they
may come.

[XId. at 501-02.]

We regard the principles expressed in Kinsella and Burnett

to be applicable here. Although little precedent exists on the

issue,! we are satisfied that the definition of news media to

include "newspapers, magazines, press associations, news
agencies, wire services, radio, television or other similar

pPrinted . . . means of disseminating news to the general

public," N.J.S.A. 2A:84A~2la(a) (emphasis supplied) is
sufficiently broad in scope to encompass books. Indeed, the
exception of that medium of communication from the protections
of the New Jersey Shield Law would make no policy sense and

would substantially undercut the Law's goals of protecting the

' We note, however, that Burnett applies New Jersey's

Shield Law to A.M. Best, a publisher in book form of insurance
company ratings.

a1 A-3305-06T2
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free exéhéngé-of‘ideés“_as expressed in Maressa, 89 N.J. 184-88

" . and other .cases such as In re Schuman; 114 N.J. 14, 20-25

(1989).
. The expansive protections affdfded to newspersons by New

Jérsey law are thus conscnant with the protections afforded to

the confidentiaL materials of newspersons in New York, raising

no conflict of laws that we must resolve. See Rowe v. Hoffman-

La_Roche, Inc., 189 N.J. 615, 621 (2007); Erny v. Estate.of

Merola, 171 N.J. 86, 100-01 (2002); Fu v. Fu, 160 N.J. 108, 118

(1999) (all applying governmental interest analysis to choice of

law issues, commencing with a détermination whethei an actual
conflict exists between the laws of the states at issue).

Noting that New Jersey’'s profecti;ns, overall, are greater
than those of New York, defendants urge us to f£ind that New
Jersey” has the greatest interest in protecting newsgathering
activities, and thus that New Jersey law should be applied to
prevent the disclosure of the nonconfidential materials that the
motion judge deemed discoverable in this case. We recognize the
existence of precedent supporting this result. See, e.4g.,

Kinsella, supra, 362 N.J. Super. at 152-55 (applying New

¥ We regard the motion judge's determination that shield

laws operate solely to protect journalists to be unjustifiably
narrow.

32 3160a A-3905-0672
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JErsey's‘Shiéld Law to brotect New.York entititéé){ In re Grand

-Jury Subpoena of Vrézb}

176 N.J. Suger. 455, 459-65 (Law Div.

1960) (applying New Jexsey Shield. Law to Pennsylvanla reporter
employed by Philadeélphia newspaper who was summoned before a New

Jersey Grand'dury); Robert D. Séck "Sack on Defamation § 15.3.2

(3d ed. 2006) (obsexrving, "Courts have refused to apply the law

of the plaintiff's domicile where the plalntlff has sued in

another state ~-— the state where the defendant is domiciled

« == and vhere another state, typically the forum, has a

significant relationship to the parties or the issues.")..

However, in light of our determination that Trump failed to

sustain his burden of proof of entitlement to discovery of the

nonconfidential, materials, we decline to take the step that

defendants urge, lacking knowledge of whether the issue will

ripen and, if it does, an understanding of the issue's precise

contours.

The order granting discovery in this matter is reversed,

and the cage jis Yemanded for further proceedings.
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DEBEVOISE & PLIMPTON LLP 919 Third Avenue

New Yodk, NY 10022
T 212509 6000
Eaxx 212509 6836
wwrw.debevoise.com

November 21, 2008

BY HAND AND EMAIL

Maria Gorecki, Esq.

Kasowitz, Benson, Torres & Friedman LLP

1633 Broadway

New York, NY 10019

Donald J. Trump v. Timothy L. O'Brien, et al,

Dear Maria;

As indicated in our November 12, 2008 letter to the Court, defendants are
voluntarily producing Mr. O’Brien’s notes from intexrviews of the three confidential
sources cited in the Book on page 154 as estimating Mr. Trump’s net worth at between
$150 million and $250 million. We are enclosing a production CD that contains these 48
pages of notes, which are organized by source (TOB-PD-00004389 to TOB-PD-
00004409; TOB-PD-00004410 to TOB-PD-00004414; and TOB-PD-00004415 to TOB-
PD-00004436), ‘

. Inlight of the Appellate Division’s ruling protecting the identities of the
confidential sources, we have redacted these interview notes to remove any information
that could be used to identify the confidential sources. Furthermore, please note that
nothing in this production shall be construed as a waiver of defendants’ right to assert the
newsperson’s privilege (N.J.S.A. 2A:84A-21 to 21.8 or similar protections afforded by
other states), as well as constitutional (federal and state) and common law protections, or
any other privilege or right, as to information not included herein.

Please contact me with any questions.

Very truly yours,

fod foe

Andrew M. Levine

Enclosure

cc; Mark P. Ressler, Esq. (by email without attachments)
William M. Tambussi, Esq, (by email without attachments)
Mark S. Melodia, Esg. (by email without attachments)
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® o 1 ** * CONFIDENTIAL* * %
%~ 2 SUPERIOR COURT OF NEW JERSEY
g 3 'LAW DIVISION: CAMDEN COUNTY
3 4
. 3 5 DONALD J. TRUMP, }
"i:, )
- Pt CONFIDENTIAL
® )
T 7 vs. )} Ne. CAM~L~545-06
3 )
s 8 TIMOTHY L. O'BRIEN, TIME )
® ? WARNER BOOK GROUP INC., )
. 9 and WARNER BOOKS INC., )
; )
: : 10 Defendants. )
e )
: 11 .
5 2’
’ 13
®- 14
; 15 Apxil 30, 2008
E 16 10:02 a.m.
°. 17
, 18
. 19 Videotaped Deposition of LAWRENCE INGRASSIA,
; 20 held at the offices of Rasowitz, Benson, Torres &
@ . 21 Friedman, 1633 Broadway, New York, New York,
i 22 before Laurie A, Collins, a Registered
, 23 Professional Reporter and Notary Public of
N 24 the State of New York.
¢ 7 o5 3163a

VERITEXT REPORTING COMPANY
(212) 279-9424 www.veritext.com (212) 490-3430



10

11

12 -

13

14

15

16

17

is

19

20

21

22

23

24

25

85

Ingrassia ~ Confidential
A. I dpn't recall:
Q. After receiving this letter that
Ms. Scarborough sent to you where she raises some
questions about Mr. O'Brien, did you raise any of
the issuég that Ms. Scarborough called to your
attention with Mr. O'Briemn?

MR. SCHULZ: You can answer that "yes"

or "no."
Aa. Yes.
Q. Did you take any further steps in any

way, shape, or form in an effort to have the The
New York Times respond to this letter from
Ms. Scarborough? In other words, did you forward
it to someone for response?

A, I know I shared it with our lawyers.

Q. Okay. Other than your lawyers, did you

share it with anyone else at the The New York

Pimes?
A. I don't recall.
Q. After you received this lettex, did you

take any steps to review'with Mx. O'Brien the

materials that he used to come to his conclusions

in the book he wrote which was going te he

excerpted in Ehe The New York Times? 3164a
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Ingrassia - Confidential
a. Again, I discussed this letter with

Mr. O'Brien.

Q. As a result of your discussion -- by
the way, when you discussed this letter with
Mr. O'Brien, had the decision already been made as
to what part of the book to excerpt?

A, Yes.

Q. And when you discussed this letter with
Mxr. O'Brien, as a consequence of that discussion,
did you make any changes or revisions to that part
of the book that was prepared to be excerpted in
the October 23rd edition of the The New York
Times?

MR. SCHULZ: Are you asking
specifically if there were changes made as a

result of this letter?

MR. TAMBUSSI: Yes.

MR. SCHULZ: You can answer that "yes"
or "no."

THE WITNESS: I'm going to have to ask
you, I'm sorry.

(Witness and counsel confer.)

THE WITNESS: 1In response to your

question, not specifically as a result of this

-

86
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CERTIFICATE

STATE OF -NEW YORK )

COUNTY OF NEW YORK )

I, LAURIE A. COLLINS, a Registered
Professional Reéorter and Notary Public
within and for the State of New York, do
hereby cextify:

That LAWRENCE INGRASSIA, the witness
whose deposition is hereinbefore set forth,
was duly sworn by me- and that such deposition
is a true record of the testimony given by
the witness.

I further certify that I am not related

toc any of the'parties to this action by bloed

or marriage, and that I am in no way
interested in the outcome of this matter.
IN WITNESS WHEREOF, I have hereunto set

my hand this 5th day of May 2008.

123

LAURIE A. COLLINS, RPR

31l66a
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Kasowirz, Brwsow, Torres & FriEDMAN up
b 1633 BROADWAY

NEW YORK, NEW YORI 10019679

* 212-506-1700 ATLANTA
MARIA GORECK! . HOUSTON
212-800-1700 FACSIMILE: 212-506-1800 HEWARK
RGOS CMASOWITE.Com SAN FRANCIZCD
April 5, 2007

BY HAND AND E-MATL

Andrew M. Levine, Esg.

Debevoise & Plimpton LLP -

919 Third Avenue

New York, New York 10022

Re:  Trumpy. O'Brien, et al..
Dear Andrevr:

You noted that in ovr letter of November 20, 2006, we indicated that documents relating
to Hudson Waterfront Associates L.P., bearing bates stamp TRO00018071 to TRO00018175,
were made available to Mr, O*Brien on April 21, 2005, but thatin a subsequent letter we

indicated that there are no documents within the bates range TR000018046 to TR000020045. As
promised, I looked into the issue.

We confirmed that there are no documents withig the bafes range TRO00018046 to
TR000020045, but the bates range we identified for the Hudson Walerfront Associates L.P. or
Westside Yards project was incogrect. In the course of Iooking into this issue, we reviewed all of
the information we previously provided in our Novediber 20, 2006 letter and found additional
errors, The correct bates ranges for the documents that were placed in a conference room at the
offices of the Trump Organization and made available to Mr. O’Brien on April 21, 2005 are:

. TR000036463-36489 ~- Tramp Tower at City Center in White Plains,
"New York; T

. TRO00026077-26093; TRG00026095-26276; TRO00033695-33874 —
Trump Intemational Hotel & Tower in Ft. Lauderdale, Florida;

* _TRO00033007-33194 —- Tramp Las Olas Beach Resort, Ft. Lauderdale,
Florida;

. TRO00015705-15865; TRO00033875-34048 Hotel and
condominiums in Sunny Isles Beach, Florida; :

. TR000036844-36945 - Trump Toronto;
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Kasowirz, Benson,
" Andrew M. Levine, Esq.
April 5,2007
Page2

Torres & annm up

TR000036689-36738 — Trump retail/commercial property in Phoenix,

TRO00027361-27387; TRO00027398-27437 - residential
condominivms in Tampa, Florida;

TRO00027117-27360 - Trump Korea;

TRO00036557-36609 — Trump International Golf Club at Raffles
Resort on Canouan Island in the Grenadines; -

TRO00024085-24409; TR000035750-36119 — Trump World Tower;

TROO Trump Tower;

TRO00017552-17975 — Trump Park Avenue;

. TRO00032403-33006 -- Delmonico Hotel;
. TRO00026883-26893; TRO00026900-27115 — Trump Ruffin LLC;

TRO00026277-26364; TRO00026367-26521; TRO00026530-26685;
TRO00026694-26718; TR000026726-26727; TRO00026730-26731;
TRO00026739-26742; TRO00026747-26751; TRO00026783-26803;
TRO00026822-26843 — 401 N. Wabash Venture;

TROC0017953-18045; T'R060020046-2G336 —~ Westside Yards;

TRO00026027-26076; TRO00033574-33694 -- Underhill Avenue in
Yorktown, New York;

TR000027998-28204 — 40 Wall Street LLC;
TRO00037605-38080 —~ Briar Hall Country Club;

TR000023376-23381; TRO00023397-23801 — Trump National Golf
Club, Briarcliff, New York;

TRO00027438-27721; 34855-35277 - Ocean Trails, Rancho Palos
Verdc:.s, California;

_ TRO00014956-15704 -- Lamington Farm Golf Club;

TROG0022952-23375 — Seven Springs, LLC;
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KAsowirz, BEnsoN, ToRRES & FRIEDMAN up
Andrew M. Levine, Bsq
April 5, 2007
Page3

. TRO00000901-1294 — Mar-A-Lago; and

» TR000013082-13222 —- Indian Hills Development Acquisition of the
McGovem Parcel in Yorktown, New York.

Thank you for bringing this issue to my attention. Please feel free to contact me if you
have any questions.

Sincerely,

) 6 m_:.oé_'
Maria Gorecki

cc:  Andret Ceresney (by e-mail)
James F. Dial (by e-mail)
Mark Melodia (by e-mail)
William M. Tambussi (by -mail)
William Cook (by c-mail)
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REED SMITH LLP

Form

ed in the State of Delaware

Princeton Forrestal Village

136 Main Street, Suite 250

P.O. Box 7839

Princeton, New Jersey 08543-7839

(609)

987-0050

DEBEVOISE & PLIMPTON LLP
919 Third Avenue
New York, New York 10022

(212)

909-6000

Attorneys for Defendants

DONALD J. TRUMP,

Plaintiff,

V.

TIMOTHY L. O’BRIEN, TIME WARNER

BOOK GROUP INC., and WARNER BOOKS

INC,,

Defendants.

To:

Mark P. Ressler, Esq.
Maria Gorecki, Esq.

Kasowitz, Benson, Torres & Friedman LLP

1633 Broadway
New York, NY 10019

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: CAMDEN COUNTY

DOCKET NO. CAM-L-545-06
CIVIL ACTION
DEFENDANTS’ RESPONSES AND

OBJECTIONS TO PLAINTIFF’S
REQUESTS FOR ADMISSIONS

William M. Tambussi, Esq.
William F, Cook, Esq.

Brown & Connery LLP
360 Haddon Avenue
Westmont, NJ 08108

PLEASE TAKE NOTICE that in accordance with R. 4:22-1 of the New Jersey

Court Rules (the “Rules”), defendants Timothy L. O’Brien, Time Wamer Book Group

Inc., and Wamer Books Ine. (collectively, “defendants™), by and through their attomeys

3170a



Debevoise & Plimpton LLP and Reed Smith LLP, hereby provide their objections-and
responses to plaintiff Donald J. Trump’s (“plaintiff” or “Trump”) Requests for

Admissions Directed to All Defendants (the “Requests™).

Dated: December 8, 2068

DEBEVOISE & PLIMPTON LLP

7 L»w/

- Mary Jo White, Esq,
Andrew J. Ceresney, Esq
Andrew M. Levine, Esg.

919 Third Avenue

New York, New York 10022

REED SMITH LLP
‘Mark S. Melodia, Esq.
Kellie A. Lavery, Esq.
' Princeton Forrestal Village
- : 136 Main Street, Suite 250
P.0. Box 7839
Princeton, New Jersey 08543-7839

Attorne}./s for Defendants
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Subject to the following general and specific objections, defendants respond to
plaintifs Requests as set forth below. These responses reflect defendants’ present
knowledge of the matters covered by the Requests and defendants’ best efforts to
understand and respbnd to the Requests, Defendants reserve the right to amend or
supplement their responses and objections herein,

Introductory Statement

All of the General Objections set forth herein are incorporated in each of the
specific responses and objections to the Requests set-forth below and have the same force
and effect as if fully set forth therein, Any objection, or lack of objection, to any portion
of any Request should not be deemed an admission that defendants have information
sought in‘a particular Request. To the extent that defendants have not admitted, denied,
or otherwise responded to any of the Requests, defendants deny the Request.

Nothing in defendants’ responses and objections herein shall be construed as a
waiver of defendants’ rights to: (i) object on the grounds of competency, relevance,
materiality, hearsay, admissibility, or any other proper ground to the use of any
information provided in these responses for any purpose, in whole or in part, in any
proceeding in this or any other action; (ii) object on any and all grounds, at any time, to
any other discovery relating to the subject matter of the Requests; or (iii) assert the
attorney-client privilege, work product doctrine, or newsperson’s privilege (N.J.S.A.
2A:48A-21 to 21.8 or similar protections afforded by other states), as well as

constitutional (federal and state) and common law protections, or any other privilege or

right,
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General Ob’]‘ections
1. Defendants object to the Requests to the extent that they are oppressive,

vague, ambiguous, unduly burdensome, and overly broad.

2, Defendants object to the Requests to the extent they seek discovery of
information neither relevant to the subject matter of this action, material and necessary to
the prosecution or defense of this action, nor reasonably calculated to lead to the
discovery of admissible evidence.

3. Defendants object to the Requests to the extent they seek information
protected from disclosure by the attorney-client privilege, work product doctrine,
newsperson’s priviiege; or any other applicable privilege or protection from discovery
recognized by federal or state Constitution, statute, at common law, or by the: Rules. To
the extent privileged information or attorney work-product is disclosed inadvertently in
defendants® responses to the Requests, such disclosure is without prejudice to, and is not
a waiver of, any subsequent assertion of privilege or attorney work-product by defendants
as to the information disclosed or as to other information.

4.’ Defendants object to the Requests to the extent they seek information that
is outside of defendants’ possession, custody, or control, and not within defendants’
knowledge after reasonable inquiry.

5. Defendants object to the Requests to the extent that they prematurely seek
expert discovery.

6. Defendants object to the Requests to the extent that they seek information

for improper purposes, including the use of any information outside of this litigation.
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Pursuant to R. 4:22-1, any admission by defendants herein is fof the purpose of this
action only and is not an admission for any other purpose, nor may it be nsed against
defendants in any other proceeding,

7. Defendants’ responses and objections to the Requests do not constitute,
and shall not be interpreted as, defendants’ agreement with, or admission as to the truth
oraccuracy of any legal or factual characterizations or allegations stated or implied in
any of the Requests.

8. Defendants state that their investigation and discovery of facts and
evidence, as well as their analysis of the information gathered to date, are continuing and
not complete, Defendants’ responses io the Requests therefore are provided as of the
date hereof, In addition, future discovery may produce additional witnesses, facts,
evidence, and documents; lead to a greater understanding of known facts; or establish
new conclusions or contentions, all of which may lead to significant changes in or
variations from the responses set forth below. Accordingly, defendants reserve the right
to supplement or amend the responses set forth herein, while declining any obligation to
supplement such responses except as required by the Rules.

Objections and Responses to Specific Requests
REQUEST NO. 1:

In October 2005, plaintiff held $96,400,000 or more in cash, excluding:

(a) deposjts received from purchasers of condominium units or (b) golf club membership

interests.
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OBIECTIONS AND RESPONSE TO REQUEST NO. 1:

Subject to the foregoing general objections, defendants deny this Request.

REQUEST NO. 2:
In October 2005, plaintiff held $76,900,000 or more in cash received from:

(2) purchasers of condominium units and (b) purchasers of golf club membership

interests.

OBJECTIONS AND RESPONSE TO REQUEST NO. 2:

Subject to the foregoing general objections, defendants have conducted a

reasonable inquiry, and the information known or readily obtainable by defendants is

-insufficient to enable defendants to admit or deny plaintiff’s Request, and therefore leave

plaintiff to his proofs. -

REQUEST NO. 3:

- In October 2005, plaintiff held $18,100,000 or more in escrow and reserve

deposits.

OBJECTIONS AND RESPONSE TO REQUEST NO. 3:

Subject to the foregoing general objections, defendants have conducted a
reasonable inquiry, and the information known or readily obtainable by defendants is
insufficient to enable defendants to admit or deny plaintiff’s Request, and therefore leave

plaintiff to his proofs.
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REQUEST NO. 4:

On June 3b, 2005, plaint.‘fﬁ‘ held a United States Treasury Security (maturing on

November 15, 2018) with a market value $9,300,000 or more.

OBJECTIONS AND RESPONSE TO REQUEST NO. 4:

Subject to the foregoing general objections, defendants have conducted a
reasonable inquiry, and the information known or readily obtainable by defendants is
insufficient to enable defendants to admit or deny plaintiff’s Request, and therefore leave

plaintiff to his proofs,

REQUEST NO. 5:

In October 2005, the value of plaintiff’s holdings in Trump Entertainment

Resorts, as determined by defendants’ valuation methodology, was $189,100,000 or

more.

OBJECTIONS AND RESPONSE TO REQUEST NO. 5:

Defendants object to this Request as premature, because it seeks expert discovery
before the Court-ordered time for such discovery has commenced and before plaintiff’s
expert reports have been produced, Subject to the foregoing general and specific

objections, and based on information available to defendants at present, defendants deny

this Request.
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REQUEST NO. 6:
In October 2005, the value of plaintiff’s interest in Trump Tower (725 Fifth

Avenue, New York, New York), as determined. by defendants’. valuation methodology,

_was $349,400,000 or more.

OBJECTIONS AND RESPONSE TO REQUEST NO. 6:

Defendants object to this Request as premature, because it seeks expert discovery
before the Court-ordered time for such discovery has commenced and before plaintiff’s
expert reports have been produced. Subject to the foregoing general and specific
objections, and based on information available to defendants at present, defendants deny

this Request.

REQUEST NO. 7;
' In October 2005, the value of plaintifP’s interest in NIKETOWN (East 57" Street,

New York, New York), as determined by defendants’ valuation methodology, was

. $212,400,000 or more.

OBJECTIONS AND RESPONSE TO REQUEST NO. 7:

Defendants object to this Request as premature, because it seeks expent discovery
before the Court-ordered time for such discovery has commenced and before plaintiff's
expert reports have been produced. Subject to the foregoing general and specific
objections, and based on information available to defendants at present, defendants deny

this Request.
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REQUEST NO. 8:

In October 2005, the value of 40 Wall Street (New York, New York), as

determined by defendants® valuation methodology, was $370,000,000 or more,

OBJECTIONS AND RESPONSE TO REQUEST NO. 8:

Defendants object to this Request as premature, because jt seeks expert discovery
before the Court-ordered time for such discovery has commenced and before plaintiff's
expert reports have been produced. Subject to the foregoing general and specific

objections, and based on information available to defendants at present, defendants deny
this Request.
REQUEST NO. 9:

In October 2005, the value of Plaintiff’s interest in Trump International Hote} and

Tower (Chicago, llinois), as determined by defendants’ valuation methodology, was

$335,000,000 or more.

OBJECTIONS AND RESPONSE TO REQUEST NO. 9:

Defendants object to this Request as Premature, because it seeks expert discovery
before the Court-ordered time for such discovery has commenced and before plaintiff’s
expert reports have been produced. Subject to the foregoing general and specific
objections, and based on information available to defendants at present, defendants deny

this Request,
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- REQUEST NO. 10:

'In October 2005, the value of plaintiff®s interest in Trump Park Avenue (New

- York, New York-),. as determined by defendants® valuation methodology, was

$299,300,000 or more.

~ OBJECTIONS AND RESPONSE TO REQUEST NO. 10:

Defendants object to this Request as premature, because it seeks expert discovery
before the Court-ordered time for such discovery has commenced and before plaintiff’s
expert reports have been produced. Subject to the foregoing general and specific

objections, and based on information available to defendants at present, defendants deny

. this Request.

" 'REQUEST NO. 11:

In October 2005, the value of plaintiff’s club facilities (specifically, The
Maf-a-Lago Club in Palm Beach, Florida; Tromp National Golf Club in Briarcliff Manor,
New York; Trump National Golf Club in Palm Beach County, Florida; Trump National
Golf Club in Los Angeles, California (Ranchos Palos Verdes); and Trump National Golf
Club in Bedminster, New Jersey), taken together, as determined by defendants’ valuation

methodology, was $724,000,000 or more.

OBJECTIONS AND RESPONSE TO REQUEST NO. 11:

Defendants object to this Request as premature, because it seeks expert discovery
before the Court-ordered time for such discovery has commenced and before plaintiff’s

expert reports have been produced. Subject to the foregoing general and specific

10
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objections, and based on information available to defendants.at present, defendants deny

this Request,

REQUEST NO. 12:
In October 2005, the value of the Mar-a-Lago Club in-Palm Beach; Florida, as

determined by defendants’ valuation methodology, was $125,000,000 or more.

OBJECTIONS AND RESPONSE TO REQUEST NO. 12:

Defendants object to this Request as premature, because it seeks expert discovery
before the Court-ordered time for such discovery has'commenced and before plaintiff’s
expert reports have been produced. Subject to the foregoing general and specific
objections, and based on information available to defendants at present, defendants deny

this Request.

REQUEST NO. 13:

In October 2005, the value of plaintiff’s interest in Trump World Tower at United
Nations Plaza (New York, New York), as determined by defendants’ valuation

methodology, was $127,000,000 or more.

OBJECTIONS AND RESPONSE TO REQUEST NO. 13:

Defendants object to this Request as premature, because it seeks expert discovery
before the Court-ordered time for such discovery has commenced and before plaintiff’s

expert reports have been produced. Subject to the foregoing general and specific

11
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-object'ibhs, ancibased on information available to defendants at preéént, defendants deny

. this Request.

REQUEST NO. 14:
In October 2005, the value of plaintiff’s interest in 100 Central Park South (New

York, New York), as determined by defendants® valvation methodology, was

$37,300,000 or more.

OBJECTIONS AND RESPONSE TO REQUEST NO. 14:

Defendants object to this Request as premature, because it seeks expert discovery

before the Court-ordered time for such discovery has commenced and before plaintiff’s

-expert reports have been produced. Subject to the foregoing general and specific

' o‘bjcctions, and based on information available to defendants at present, defendants deny

this Request.

REQUEST NO. 15:

In October 2005, the value of plaintiff’s commercial and retained residential
portions of Trump Plaza (New York, New York), as determined by defendants’ valuation

methodology, was $29,100,000 or more.

OBJECTIONS AND RESPONSE TO REQUEST NO. 15:

Defendants object to this Request as premature, because it seeks expert discovery
before the Court-ordered time for such discovery has commenced and before plaintiff’s

expert reports have been produced. Subject to the foregoing general and specific

12
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objections, and based on information available to defendants at present; defendants deny

this Request.

REQUEST NO. 16:

In October 2005, the value of plaintiff's interests in Trump Palace Condominium

_ (31 storage units), Trump Parc Condominium (38 storage units, a parking garage, and

commercial condominium spaces), and Trump Parc East Condominium (commercial

condominium elements), taken together, was $11,100,000 or more as determined by

defendants® valvation methodology.

OBJECTIONS AND RESPONSE TO REQUEST NO. 16:

Defendants object to this Request as premature, because it seeks expert discovery
before the Court-ordered time for such discovery has commenced and before plaintiffs
expert reports have been produced, Subject to the foregoing general and specific

objections, and based on information available to defendants at present, defendants deny

this Request.

REQUEST NO. 17:

In October 2005, the value of plaintiff's interest in Trump International Hotel and

Tower (New York, New York), as determined by defendants’ valuation methodology,

was $13,000,000 or more.

13
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OBJECTIONS-AND RESPONSE TO REQUEST NO. 17: -

Deferidants object to this Request as premature, becanse it secks expert discovery

before the Court-ordéred time for such discovery has commencéd and before plaintiff’s
expert reports have been produced. Subject to the foregoing general ard specific
objections, and based on information available to defendants at present, defendants deny

this Request.

REQUEST NO. 18:

In October 2005, the value of plaintiff’s interest in properties under development
by plaintiff (spegiﬁcally, The Mansion at Seven Springs in Bedford, New York, and the
Gossman Estate in Palm Beach, Florida), taken together, as determined by defendants’

~ valuation methodology, was $202,000,000 ;)r more.

OBJECTIONS AND RESPONSE TO REQUEST NO. 18:

Defendants object to this Request as premature, because it seeks expert discovery
before the Court-ordered time for such discovery has commenced and before plaintiff’s
‘expert reports have been produced. Subject to the foregoing general and specific

objections, and based on information available to defendants at present, defendants deny

this Request.

REQUEST NO. 19:

In October 2005, the value of plaintiff’s interest in the Gossman Estate, as

determined by defendants’ valuation methodology, was $100,000,000 or more.

14
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OBJECTIONS AND RESPONSE TO REQUEST-NO. 19:

Defendants object to this Réquest as'premature, because it seeks expert discovery
before the Court-ordered time for such discovery has commenced and before plaintiff’s
expert reports have been produced. ,Su}}ject to the foregoing general and specific

'objections, and based on information available to defendants at present, defendants deny

this Request.

REQUEST NO. 20:

In October 2005, the value of plaintiff’s interest in West Side Yards, as

determined by defendants® valuation methodology, was $510,000,000 or more.

OBJECTIONS AND RESPONSE TO REQUEST NO. 20:

Defendants object to this Request as premature, because it seeks expert discovery
before the Court-ordered time for such discovery has commenced and before plaintiff’s
expert reporis have been produced. Subject to the foregoing general and specific

objections, and based on information available to defendants at present, defendants deny

this Request.

REQUEST NO. 21:

In October 2005, the value of plaintiff’s interest in Trump Intemational Hotel and

Tower in Las Vegas, Nevada, as determined by defendants’ valuation methodolopy, was

$344,000,000 or more.

15
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‘ OBJECTIONS AND RESPONSE TO REOUEST NO.31:

Defendants ob_| ect to this Request as premature, because it seeks expert dlscovery

before the Court-ordered time for such dlscovery has commenced and before plaintiffs

expert reports havc been produced "Subject to the foregoing general and specific
objections, and based on information available to defendants at present, defendants deny

thm Request.

REQUEST NO. 22:

In October 2005, the value of plaintiff’s interest in properties that are under
development in conjunctiogl‘with others (specifically, Trump Grinde Ocean Resort and
Residences in Bal Harbour and Aventura; Trump Island Villas, Canouan Isiand,

St. Vincent and the Grenadines (West Indies); Truri:p Intemnational Hotel and Tower in
Toronto,. Canada; Trump Las Olas Beach Resort in Fort Lauderdale, Florida; 'I‘n;mp
International Hotel and Tower in Fort Lauderdale, Florida; Trump International Hotel and
Tower in Phoenix, Arizona; and Trump Tower-Tampa in Tarilpa, Florida), taken together,

as determined by defendants’ valuation methodology, was $82,800,000 or more.

OBJECTIONS AND RESPONSE TO REQUEST NOQ. 22:

Defendants object to this Request as premature, because it seeks expert discovery
before the Court-ordered time for such discovery has commenced and before plaintiff’s
expert reports have been produced. Subj;zct to the foregoing general and specific
objections, and based on information available to defendants at present, defendants deny

this Request,
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REQUEST NO. 23:

In October 2005, the value of plaintifPs interest in the Miss Universe Pageants, as

determined by defendants” valuation methodology, was $10,000,000 or more,

OBJECTIONS AND RESPONSE TO REQUEST NO. 23:

Defendants object to this Request as premature, because it seeks expert discovery
before the Court-ordered time for such discovery has commenced and before plaintiff’s
expert reports have been produced. Subject to the foregoing general and spcciﬁ'c

objections, and based on information available to defendants at present, defendants deny

this Request.

REQUEST NO. 24:

In October 2005, plaintiff’s liabilities, with respect to accounts payable and

accrued expenses, were at most $7,300,000.

OBJECTIONS AND RESPONSE TO REQUEST NO, 24:

Subject to the foregoing general objections, defendants have conducted a
reasonable inquiry, and the information known or réadily obtainable by defendants is

insufficient to enable defendants to admit or deny plaintiff’s Request, and therefore leave

plaintiff to his proofs.

17
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REQUEST NO. 25; °

In October 2005, p]amtlﬂ’s outstandmg balance ona loan payable to GMAC

' Commerclal Mortgage (Loan Number 1 1016547) (see TR000052347) with respect to -

'I"rmnp Tower was at most 33 1,900,000, exclusive of i m}erest or escrowed deposits.

" OBJECTIONS AND RESPONSE TO REQUEST NO. 25

Subject to the foregoing general objections, defendants admit that as of June 3,
2005 — according to a document that plaintiff has produced in this litigation

(TR0O00052374) — the principal balance of a loan payable to GMAC Commercial

' Mortgage (Loan Number 11016547), with respect to Trump Tower, was at most
© $31,900,000, exclusive of interest or escrowed deposits. However, defendants have

conducted a reasonable inquiry as to the principal balance of that loan in October 2005,

and the information known or réadily obtainable by defendants is insufficient to enable

defendants to admit or deny plaintiff’s Request, and therefore leave plaintiff to his proofs.

REQUEST NO. 26:

In October 2003, the unpaid value of plaintiff’s secured lease bonds on
NIKETOWN was at most $80,100,000, exclusive of interest or escrowed deposits (see

TRO000021111-21112; TR000021358-21364; TR000021374-21380).

OBJECTIONS AND RESPONSE TO REQUEST NO. 26:

Subject to the foregoing general objections, defendants have conducted a

reasonable inquiry, and the information known or readily obtainable by defendants is

18
3187a

't

o d
LA

i



4

I'.fp ):a [l "

E;‘_Hfa

 Frese |

| A

woen J

Wi anaf

e}

[ SN

LRemedl o2

|

|

[ W]

il

ol L

insufficient to enable defe}ldants to admit or deny plaintiff's Request, and therefore leave

plaintiff to his proofs.

REQUEST NO. 27:

In October 2005, plaintiff’s combined outstanding balance on loans related to 40
Wall Street, including: (i) a loan payable by 40 Wall Street LLC to Wachovia Securities
(Loan Number 50-97';4302) (see NF0000357; WEI 000057007); and (ii) a loan payable
by 40 Wall Street Development Associates to Wachovia Securities (Loan Nu.mi:er 30-

8000001) (see TR000052372), was at most $15 1,000,000, exclusive of interest or

escrowed deposits.

'OBJECTIONS AND RESPONSE TO REQUEST NO, 27:

Subject to the foregoing general objections, defendants deny this Request,

REQUEST NO. 28:

In October 2005, plaintiff's outstanding balance on a loan payable to the Union

Labor Life Insurance Company (“ULLICO™) (Loan No. 130) 3) (see TRO00052359) with
respect to the Mar-a-Lago Club was at most $12,120,000, exclusive of interest or

escrowed deposits.

OBJECTIONS AND RESPONSE TO REQUEST NO, 28:

Subject to the foregoing general objections, defendants admit that as of June 17,
2005 ~ according to a document that plaintiff has produced in this litigation

(TR000052359) ~ plaintiffs outstanding principal balance on a loan payable to ULLICO

19
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- -(Loan No 13013), w1th respect to the Mar-a-Lago Club was at most 312 120;000, .

exclusive of interest or éscrowed depos:ts However, defendants have conducted a

reasonable mquxry as to the pri:_lcipal balance bf that loan in Octobcr 2005, and the

. 1nformat10n Known or readily obtainable by defendants is 1nsufficxent to enable

defendants to admit or deny plaintiff’s Request, and therefore leave piamt:ff to lus proofs.

REQUEST NO. 29:

In October 2005, plamt:ff‘s outstanding balance on a loan payable to Textron

Financial Investment Corporatlon (Account No. 6013!-02 02) (see TRO00052360) with

_ respect to Trump National Golf.Club — Briarcliff Manor, New York was at most

$10,550,000, exclusive of interest or escrowed deposits.

OBJECTIONS AND RESPONSE TO REQUEST NO. 29:

Suléject to the foregoing general objections, defendants admit that as of June 30,
2005 —according to a document that plaintiff has produced in this litigation
(TR0O00052360) -'plaintiff‘s outstanding princjpal batance on a loan p‘ayable to Textron
Financial Investment Corporation (Account No. 60131-02-02), with respect to Trump
National Golf Club — Briarcliff Manor, New York, was at most $10,550,000, exclusive of
interest or escrowed deposits. However, defendants have conducted a reasonable inquiry
as to the principal balance of that loan in Oct;Jber 2005, and the information known or
readily obtainable by defendants is insufficient to enable defendants to admit or deny

plaintiff’s Request, and therefore leave plaintiff to his proofs.
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. REQUEST-NO. 30; - )
In October 2005, plaintiff’s outstanding balanse on a loan payable to Textron
Fmanclal Investment Corporatlon (Account No. 600070-02-03) (see TR000052581) with

respect to Tromp Intematlonal Golf C]ub —Palm Beach, Florida was at most $7,580,000,

exclusive of interest or escrowed deposits.

OBJECTIONS AND RESPONSE TO REQUEST NO, 30:

Subject to the for'egoing general objectior;s, defendants admit that as of june 13,
2005 ~ according to a docament that plaintiff has produced in this litigation
_(TRO00052581) — plaintiff’s outstanding principal balance on a loan payable to Textron
Fmancml Investment Corporation (Account No, 600070-02- -03), with respect to Trump
International Golf Club — Palm Beach, Florida, was at most $7,580,000, exclusive of
interest or escrowed deposits. However, defendants have conducted a reasonable inquiry
as to the principal balance of that loan in October 2003, and the information known or
readlly obtainable by defendants is insufficient to enable defendants to admit or deny

plaintiffs Request, and therefore leave plaintiff to his proofs.

REQUEST NO. 31:

In October 2005, plaintiff's outstanding balance on a loan payable to Textron
Financial Corporation (Account No. 60223-01- -01) (see ¢ TR000090806) with Tespect to

Trump National Golf Club, Los Angeles, California (Rancho Palos Verdes) was at most

$20,000,000, exclusive of interest or escrowed deposits,

21
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- OBJECTIONS AND RESPONSE TO REOUEST NO 31z

Subject to the foregoing general objections, defendants admit that as of June 13,

. 2005 accordmg tod document that plamtlﬁ' has produced in this litigation -

. ('I‘R000090806) plamnﬁ"s outstanding prmclpal balance on'a loan payable to Textron

'Financial Investment Corporation (Account No. 60223-01-01), with respect to Trump
National Go]f. Club, Los Angeles, California (Rancho Palos Verdes), was at most
$20,000,000, exclusive of interest or escrowed deposits. However, defendants have
conducted a reasonable inquiry as to the principal balance of that loan in October 2005,

and the information known or readily obtainable by defendants is insufficient to enable

_defendants to admit or deny plaintiff’s Request, and therefore leave plaintiff to his proofs.

) REOUEST NO. 32:

In October 2003, pIamtlﬁ’s outstanding balance ona loan payable to Textron
Fmancml Corporation (Account No. 60191-01-01) (see TR000052366) with respect to
'I‘rump National Golf Club — Bedminster, New Jersey, was at most $13,300,000,

exclusive of interest or escrowed deposits.

OBJECTIONS‘AND RESPONSE TO REQUEST NO. 32:

Subject to the foregoing general objections, defendants admit that as of June 23,
2005 - accordiné to a document that plaintiff has preduced in this litigation
(TR000052366) — plaintiff’s outstanding principal balance on a loan payable to Textron
Financial Investment Corporation (Account No. 60191-01-01), with respect to Trump

National Golf Club — Bedminster, New Jersey, was at most $13,300,000, exclusive of

22
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interest or escrowed cjeposits. Howe\}ef-, defendants have conducted a reasonable inquiry
as to the principal balance of that loan in October 2005, and the information known or
readily obtainable by defendants is insufficient to enéble defendants to admit or deny

PlaintifP’s Request, and therefore leave plaintiff to his proofs,

REQUEST NO. 33 :
In October 2003, plaintiff's outstanding balance on a loan payable to UBS

‘Warburg Real Estate Investments, Inc. (see TR000053741) with respect to Trump Park

Avenue was at most $95,100,000, exclusive of interest or escrowed deposits.

OBJECTIONS AND RESPONSE TO REQUEST NO. 33:

Subject to the foregoing general objections, defendants have conducted a
‘reasonable inquiry, and the information known or readily obtainable by defendants is

insufficient to enable defendants to admit or deny plaintiff's Request, and therefore leave

Plaintiff to his proofs.

REQUEST NO. 34:

In October 2005, plaintiff's outstanding balance on a loan payable to Fortress

Credit Corporation (see WEI000228290) with respect to Trump International Hote] and

Tower (Chicago) was at most $145,000,000, exclusive of: ‘interest or escrowed deposits.

OBJECTIONS AND RESPONSE TO REQUEST NO. 34:

Subject to the foregoing general objections, defendants deny this Request.

23
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RE U'ES'I' NO 35
' In October 2005 plam'uﬂ’ s outstandmg balance on-aloan payable to Deutsche

. Bank (si WEIOOOOOI 302) with resPect to Trump Intemauonal Hotel and Towér.

(Chlcago) was at most $640 000,000, exclusxve of interest or escrowed deposits.

‘ O_BjECTIONS AND !{ESPONSE TO REQUEST NO. 35:

Subject to the foregoing general objections, defendants admit this Request.

 REQUEST NO. 36:

In October 2005, plaintiff’s outstanding balance on a loan payable to Daewoo 845

{UN; LLC with respect to Trump World Tower at United Nations Plaza (see

: X‘I'R000024172) was at most $15,100,000, exclusive of interest or escrowed deposits.

. OBJECTIONS AND RESPONSE TO REQUEST NO. 36:

Subject to the foregoing general objections, defendants admit that as-of February

17,2004 ~according to a document that plaintiff has produced in this litigation

: (TR000024172) — plaintiff’s outstanding principal balance on a loan payable to Daewoo

845 UN, LLC, with respect to Trump World Tower at United Nations Plaza, was at most
$15,100,000, exclusive of interest or escrowed deposits, However, defendants have

conducted a reasonable inquiry as to the principal balance of that loan in October 2005,

.and the information known or readily obtainable by'defendants is insufficient to enable

" defendants to admit or deny plaintiff’s Request, and therefore leave plaintiff to his proofs.
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. REQUEST NO.37: -

In October 2065, plaintiff’s outstanding balance on a separate loan payable to _
‘Daewoo 845 UN, LLC with respect to Trump }#orld Tower at .Unifed:Naﬁons“ Plaza was

at most $10,000,000, eﬁclusive of interest or escrowed deposits.

OBJECTIONS AND RESPONSE TO REQUEST NO. 37:

Subject to ﬂlp foregoing general objections, defendants have conducted a
reasonable inquiry, and the information known or readily obtainable by defendants is

insufficient to enable defendants to admit or deny plaintiff’s Request, and therefore leave

plaintiff to his proofs.

REQUEST NO. 38:
In October 20035, pIaintiﬂ’s outstanding balance on a loan payable to Wachovia
Securities (Loan Nomber 13-0001 029) (see WEI000067296) with respect to retained

portions of Trump Plaza at Third Avenue was at most $9,300,000, exclusive of interest or

escrowed deposits,

OBJECTIONS AND RESPONSE TO REQUEST NO. 38:

Subject to the foregoing peneral objections, defendants admit that as of October
11, 2005 —according to a document that Weiser has produced in this litigation
(WEI000067296) — plaintiff’s outstanding principal balance on a loan payable to
Wachovia Securities (Loan Number 13-0001 029), with respect to retained portions of

Trump Plaza at Third Avenue, was at most $9,300,000, exclusive of interest or escrowed

deposits,
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REQUEST NO '39:

In Qctober 2005 p]alntlfﬁ’ 5 outstandmg balance ona loan payable to Interaudl

Barik. (Account No. 614314/ 142/001/002/00 1) (§g_ WEI 00000041 7 related to retafined.

. commqrclal portions of Trump Pa]ace,-Trump Parc, and Trump Parc East Condominiums

was at most $2,710,000, exclusive of interest or escrowed deposits.

'OBJECTIONS AND RESPONSE TO REQUEST NO. 39:

Subject to the foregoing general objections, defendants admit that as of December
30, 2005 ~ according to a document that Weiser has produced in this litigation

(WEI000000417) — plaintiff’s outstanding balapce on a loan payable to Interaudi Bank

" - (Account No. 614314/142!001/002/0]) related to retained commercial portions of Trump

. Palace, Tnm__}p Parc, and 'frump Pare East Condom_ixiimns was at most $2,;7 10,000,

exclusive of interest or escrowed deposits. However, deféndants have conducted a

reasonable inquiry as to the principal balance of that loan in October 2005, and the

 information known or readily obtainable by defendants is insufficient to enable

defendants to admit or deny plaintiff’s Request, and therefore leave plaintiff to his proofs.

REQUEST NO. 40:

In October 2005, plaintiff’s outstanding balance on a loan payable to Interaudi
Bank (Loan No. 613711/142/001/002/01) (see WEI000014330} with respect to Trump
International Hotel and Tower - New York, New York was at most $4,200,000, exclusive

of interest or escrowed deposits.
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OBJECTIONS AND RESPONSE TO REQUEST NO. 40:

Subject to the foregoing general objections, 'ciefergldants admit that as-of December
30, 2005 — according to a document that Weiser has produced in this litigation
(WEI000014330) — plaintifP's outstanding principal balance on a loan payable to
Interaudi Bank (Loan No. 613711/ 142/001/002/01), with respect to Trump International
Hotel and Tower - New York, New Yorlf, was at most $4,200,000, exclusive of interest
or escrowed deposits. However, defendants have conducted a reasonable inquiry as to
the principal balance of that loan in October 2005, and the information known or readily
obtainable by defendants is insufficient to enable defendants to admit or deny plaintiff’s

Request, and therefore leave plaintiff to his proofs,

REQUEST NO. d1:

In October 2005, plaintiff’s outstanding balance on a loan payable to Royal Bank
America (Loan 1949277217) (see TR000052367) with respect to The Mansion at Seven

Spn';lgs in Bedford, New York was at most $8,000,000, exclusive of interest or escrowed

deposits,

OBJECTIONS AND RESPONSE TO REQUEST NO. 41:

Subject to the foregoing general objections, defendants admit that as of Fune 16,
2005 — according to a document that plaintiff has produced in this litigation
(TR000052367) - plaintiff's outstanding principal balance on a loan payable to Royal
Bank America (Loan 1949277217), with respect to The Mansion at Seven Springs in

Bedford, New York, was at most $8,000,000, exclusive of interest or escrowed deposits.
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. :‘I-Iowever, defendants have conducted a reasonable inquiry as to the principal ba]aﬁp_e of .. .
“thiat loan in October 2005, aid the infoimation known or readily Gbtainable by defendants

‘ is insufficient to enable def;andzirits'to admit 6r deny plaintiff’s Request, and therefore

leave plaintiff to his proofs.

REQUEST NO. 43;

In October 2005, plaiintiff‘s outstanding balance on a loan payable to City

“National Bank of Florida {Account Number 00001531789) (see TR0000523575 with

respect to the Gossman Estate in Palm Beach, Florida was at most $20,000,000, exclusive

of interest or esg:rowed deposits.

OBJECTIONS AND RESPONSE TO REQUEST NO. 42:

Subject to the foregoing general objections, defendants admit that as of June 20,

2005 — according to a document that plaintiff has produced in this litigation

- (TR000052357) — plaintiff’s outstanding principal balance on a loan payable to City

National Bank of Florida (Account Number 00001531789), with respect to the Gossman
Esteite in Palm Beach, Florida, was at most $20,000,000, exclusive of interest or
escrowed deposits. However, defendants have conducted a reasonable inquiry as to the
principal balance of that 1oan in October 2005, and the information known or readily
obtainable by defendants is insufficient to enable defendants to admit or deny plaintiff’s

Request, and therefore leave plaintiff to his proofs.
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" REQUEST NO: 43:

-

In October 2005, plaintiff was subject to 4 lodn payable to HSBC'Bank USA with
respect to the Trump Tower Triplex (see WEI000000014) in the amount of $6,600,000,
exclusive of interest or escrowed deposits, but this loan was satisfied as of November 22,

2005.

OBJECTIONS AND RESPONSE TO REQUEST NO. 43:

Subject to the foregoing general objections, defendants have conducted a
reasonable inquiry, and the information known-or readily obtainable by defendants is

insufficient to enable defendants to admit or deny plaintiff’s Request, and therefore leave

plaintiff to his proofs.

REQUEST NO. 44:

In October 2005, plaintiff had an outstanding balance on a loan payable to Mertill
Lynch (Loan Number 7071764760) (see TRO00052355) of at most $500,000, exclusive
of interest or escrowed deposits, with Tespect to-a property at 124 Woodbridge Road,

Palm Beach, Florida 10022-2519, which is adjacent to the Mar-a-Lago property.

OBJECTIONS AND RESPONSE TO REQUEST NO. 44:

Subject to the foregoing general objections, defendants admit that as of July 5,
2005 — according to a document that plaintiff has produced in this litigation
(TR000052355) — plaintiff had an outstanding principal balance on a loan payable to
Merrill Lynch Credit Corporation (Loan Number 7071764760) of at most $500,000,

exclusive of interest or escrowed deposits, with respect to a property at 124 Woodbridge

29
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Road;' Palr;l_ Beacﬁ, Fiorid.al‘ 3343'0_. -Howéver;ﬁéfendantb have ,cc;x;ductcci a‘ reasonable

" inquiry ds to the principal balarice of that loan in October 2005, and the information
* - known or readily bbtéinablg_z by defendarits is insufficient fo enable defehdants 10 admit or

" deny plaintifi’s Request, and thetefore leave plaintiff to his proofs.

REQUEST NO. 45

In October 2005, plaintiff had an outstanding balance on a loan payable to Merrill

' uLynch (Loan Number 7071764752) (see TR000052356) of at most $1,120,000, exclusive

of interest or escrowed deposits, with respect to a property at 1094 South Ocean

Boulevard, Palm Beach, Florida 33480, which is adjacent to the Mar-a-Lago property.

OBJECTIONS AND RESPONSE TO REQUEST NO. 45:

Subject to the foregoing, gene;‘al objections, defendants admit that as of July 5,

2005 - accdrding to a document that plaintiff has produced in this litigation

(TR000052356) — plaintiff had an outstanding principal balance on a loan payable to
Mem'li Lynch Credit Cc;i'poration (Loan Number 7071764752) of at most $1,120,000,
exclusive of interest or escrowed deposits, with respect to a property at 1094 South
Ocean Boulevard, Palm Beach, Florida 33480. However, defendants have conducted a

reasonable inquiry as to the principal balance of that loan in October 2005, and the

_ inforination known or readily obtainable by defendants is insufficient to enable

defendants to admit or deny plaintiff’s Request, and therefore leave plaintiff to his proofs.

30
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MOTTON TO COMPEIL: PRODUCTION OF COMPUTERS PAGE
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Ruling re Lost Corporate Opportunities . . . . . 60
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Ruling rxe Reputation . . . . . . . . . . . . . 68
Colloguy & Argument re Brand Name . . . . . . . . 69
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Collocuy & Argument re Licensing Agreements W oL 72
Ruling re Licensing Agreements ... . . . . . . . 75
Colloquy & Argument re Bayrock Group . . . . . . 79
Colloguy 3

THE COURT: All right. <This is Donald Trump

versus_ Timothy O’Brien, et al., 545-06. Appearances,
please?

MR. TAMBUSSI: Your Honor, William M,
Tambussi and William Cook of Brown and Comnnery; and
Mark Ressler and Maria Gorecki of Kasowitz, Benson,
appearing pro hac, for plaintiff Donald Trump.

MR. MELODIA: Good afternoon, Your Honor.
Mark Melodia from Reed Smith. I am here today with
Andrew Ceresney and Andrew Levine, both of the
Debevoise Fixrm in New York, both having been pro hac
previously, and we’‘re here for the defendants.

THE COURT: Bear with me for one second. Let
me just apologize in advance. I had to set a quasi-
emergent three person conference, if vou hang around to
hear what occurred, you'’ll understand why, but that
shouldn’t take too long, maybe five minutes, maybe a
few minutes longer, but I’ll apolegize now for the
interruption.

This is a defamation lawsuit. What happened
here is that O’Brien wrote a book published by Time
Warner and, as a result, claimed -~ Trump claims that
he suffered economic damages, primarily as a result of
an alleged inability to enter into such projects, that
type of thing.
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Initial Pindings of the Court 4

Alleged before the Court ig several discovery
motions. Let me deal what T think is the easiest one
first. That’s the application for a commission for
out-of-state depositions for the publisher of the New
York Times, Sulzberger: the executive editor, Keller;
and the business editor -- what’s his name again?

UNIDENTIFIED MALE: Ingrassia, Your Honor.

THE COURT: Gossia {sic). Mr. Tambussi‘’s
motion contains 71 paragraphs indicating the reasons
why the depositions of these individuals are necessary.
The defense responds, in essence, by saying that it’s
not necessary, that we’re off on a wild goose chase

The reason why I think this motion isg easy,
is not to pass on the merits of the back and forth. I
don’t want to mfairly.characterize the defendants’
response. It’s trve that those three individuals
occupy some prominent positions and that with -~ with -
- within the media. That’s -~ that doesn’t provide
them with any privilege and I didn’t get a sense in
reading the motion and the 71 paragraphs, which T
haven’t memorized or compartmentalized in my brain as
to who did what, that type of thing.

But it all seemed to me as though it would
reason -- it’s reasonable to go into those areas,
because the plaintiff has to show malice in this casge.

Initial Findings of the Court 5

He’s a public figure, we all know, under the New York
Times, he’s often —-- he’s got to show actuval malice.
And one of the ways that plaintiffs circumstantially
show malice, ji.e., the usual standard of reckless
indifference to the Eruth, that type of thing, is to --
iz by pointfing to other types of evidence to show that
type of malice.

I don’t see the information sought in these
depositions as being privileged or confidential. Ty

So, Mr. Melodia, are You going to -- you
going to be arguing on that one?
MR, MELODIA: I will,

THE COURT: A1l right. fThat’s kind of the

3202a
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Melodia - Argument 6

they’re not being dragged in as total strangers to this
matter and I didn’t get the sense from reading the
motion that this was just simply a wild goose chase and
that type of thing. :

MR. MELODIA: Your Honox, if that’s what you
got from our papers, I apologize, because our papers
must have been wrong and bad. We weren’t clear,
because that is not our position. If I can go back and
start over. -

We don’t oppose motions like this freely or
often. Your Honor has had the pleasure of not having
been involved in this case until now, but you probably
have gotten some sense from the docket that there’s
been a fair amount of activity in this case. One of
the things that has not appeared on this docket have
been a number of times when we have opposed these sorts
of out-of-state commissions. We’re not opposed to
discovery being taken. :

We know what the actual malice standard is.
We know what our burden is to establish on the net
worth issue to try to figure out what, in Ffact, Mr.
Trump'’s net worth was. Those two issues, actual malice
and net worth, are what is relevant here and they have,
I think, had about 50, 50 out-of-state commissions
sought from this court. We have opposed one in the

Melodia - Argument 7

past. Okay? 2and we were upheld by Judge Snyder on
that when. He quashed that motion for an out-of-state
commission. The other 49 we let go.

Interestingly, they have served about 15
vexcent, 7 or 8 of those 50. Okay? We get all these
out-of-state commissions, really, out of harassment and
an attempt to intimidate an individual, Mr. O’Brien.
Family, friends and now we’ve moved on to employers.
This is his employer, you know, in his day job. Okay?
As a writer for the New York Times. It is incorrect to
say, as a factual basis for this ruling, that these
three individuals were invelved in the negotiation of
the first serial rights, and that’s really the key
issue in terms of what Your Honor said. That is not
the case and there’s no evidence of record that that is
the case, --

THE COURT: You'’re saying that neither --

MR. MELODIA: ~- because it’s not true. -

THE COURT: -~ neither of those three were
involved at all in any aspect of the book?

MR. MELODIA: We are. They did not edit the
book, they were not involved in any negotiation of the
book and they were not part of the team that was
approached for the first serial rights and that was the
issue of the paragraphs in the Mr. Tambussi’s
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Melodia -~ Argument 8

certification that Your Honor referenced. Okay?
That’'s one important point.

It is also true that we are not taking the
Dosition that there is a privilege here. That is mnot
what we’re basing oxr opposition here on at all. We
understand that media exécutives and other people, if
they, in fact, saw a car accident when they’re walking
to work, would of course be witnesses and that they can
be witnesses in media~related cases. Absolutely.
That’s not the position. They are, however, very high-
ranking executives, as in number one and number two
and, essentially, the chaizman and the CEO of this
company or the COO of this company. Non-parties, non-
parties, Your Honor.

And that’s importamt, because the only
connection between the New York Times and this case is,
number one, it’s Tim O’Brien’s day job and, two,
eventually an excerpt did run not in the —- not in the
book section, but instead in the Times’ business
section. And eventually, the same part of the book
that is now at issue in this defamation case ran there
and, in Ffact, they never sued the New York Times. They
never brought a case against the New Vork Times. fThey
missed the statute of limitations if they intended to.
We shouldn‘t be raying and the New York Times shouldn't

Melodia - Argument 9

be paying for the fact that they chose or missed a
chance to bring a case against the New York Times for
these same Supposedly defamatory Statements,

So, instead what we have is an effort to
intimidate the Times and intimidate the author, who is
still employed at the Times, bring in the chaixman of
this company, the nmumber two guy in this company, and
the head of his division in order to ask them what,
based on what? .

The other thing that Your Homnor didn't
mention and that somehow plaintiffs also didn-’
in their application is that Judge Snyder has already
decided these issues. Okay? This is the law of the
case in this case, and they’ve offered nothing new to
open this back up. They have two days of deposition
testimony from Mr. O’Brien, they’ve got nothing. And
we have -- we have attached sections that deal with
Kellex and Sulzberger. They’ve got nothing that would
suggest that what Judge Snyder ruled in April of this
year in this case --

THE COURT: fThat was in response to

subpoenas.

MR. MELODIA: Well, it was, but it was on
these issues.

THE COURT: But the subpoenas for documents,

32042
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Melodia - Argument: 10

as opposed to, you know, --

MR. MELODIA: Well, that’s —-

THE COURT: -~- at a discovery deposition.

MR. MELODIA: Well, but that cuts --

THE COURT: It’s a —— they ~— it ~=-

MR. MELODIA: It cuts exactly the other way,
Your Honor. Right? I mean, it’s a much more —— much
less of 'a problem for the New York Times to produce
paper -- that’s what they do, after all -- than it is
Lo produce three of their top executives. Okay?
That’s much more invasive. So, the standard ought to
be, in fact, higher here for plaintiffs to get this.

Judge Snyder ruled explicitly on the record
and in ~-- in an oxder, that the very issues that
they’re going aftér today were irrelevant to the issues
in this lawsuit. Specifically, was Tim O’Brien
terminated or disciplined? That was request number 22
that was shot down as irrelevant by Judge Snyder.
Personnel policies in effect from January 2000 through
the present at the New York Times. Judge Snyder said,
who cares? What does that have to do ~— what does the
New York Times have to do with either Donald Trump’s
net worth or Tim O’Brien’s actual malice? That was
request number 25. Policies and practices and
procedures in connection with checking facts and

Melodia - Argument 11

articles and theé use of anonymous sources,

These are exactly the things those paragraphs
that you referenced, the 71 paragraphs, that’s what
this deals with. We'’re back to the same issues and,
yet, they’'re not coming to this Court with anything new
that would cause you to effectively overrule Judge
Snyder in a situation, in a situation where, in fact,
they ought to have a higher standard, because they're
opposing -- and there’s obviously strong New Jersey law
that, at a minimum, Your Honox, they ought to establish
-—- for somebody of this level, these three executives,
they have the burden of establishing that they are the
best source and that they have exhausted alternmative
sources.

So, at a minimum, Your Honor, in our opinion,
ought to not allow the commission to go forward now
and, at a minimum, reserve this issue for further down
the road when there’s been more discovexy and they can
try to develop these issues.

For example, why don’t they just ask some
more questions of Mr. 0’Brien? I mean, they had two
days with the guy and they asked about -- I mean, for -
- for Keller, for example, they get one brief water
cooler conversation about which there was no follow up
by them at all about what that involved. It was just -
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Melodia - Argument 12

- it was a non-issue. That’s what their application to
this Court on Keller is based on. Otherwise, it’s
based on a non-existent policy of the New York Times,
as we explained in our brief, and it’s based on non-

existent discipline of Tim 0’Brien at the New York
Times.

Now, I understand we’re not here today to
determine the ultimate truth or falsity of that and T
understand there’s a broad leeway here, that’s why we
haven’t opposed 49 other commissions, including of his
family members and -high school friends. Okay? But
this one, these are top folks at a non-party, who they
chose not to sue andg they’'ve still got nothing, just as
they had with some of the others that we let go. We’re
not letting this one go. .

THE COURT: Yeah, but I ~~Jjust -- just to —-
I understand if somebody says, "well, this is the 50th,
we haven’t opposed the 49, so we’re not doing this
frivolously.” I am the third -- third person in the
loop and I don’t have an encyclopedic knowledge of all
the nuances of the case, particularly what Snyder,
Judge Snyder did or anybody else. But my reaction to
the motion is more visceral, I saw the motion, the
numerous paragraph, I just didn’t get the feeling that
it was a wild fishing expedition or an attempt to

Melodia -~ Argument 13

harass or intimidate, that type of thing.

Whether T like it or everybody else likes it
or not, the plaintiff has to show actual malice being a
public figure under the New York Times. Ironically,
the New York Times, as we —- the standard, and the way
that all plaintiffs, most plaintiffs prove that malice,
since it’s very rare when it occurs, that a defendant
actually knew the falsity of their claim or that they
acknowledge or there’s direct evidence that they were
recklessly indifferent as to the truth, but all these
other areas are explored to show that they have the
type of malice, that’s more in the lay person’s
vernacular of an ill will type of thing. fThat’s why we
get off on these detours a bit, to call them detours.

What’s -~ other than time spent and that type
of thing, what’s -- what’s the downside to this? Time
is a downside, but what’s -—- what’s the downside in
allowing these deposgitions to go forwarxrd?

MR. MELODIA: Well, I mean, I guess, in
addition to the time and effort and distraction from,
you know, what are still very significant numbers of
depositions and issgues that need to be worked through
in this case, and you have -- you know, you really have

a problem of, in these senior executives, the schedules
and all that. 2And the precedent --
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Melodia - Arcgument 14

THE COURT: That’s why —-

MR. MELODIA: The precedent, Your Honorx, of a
non-party who could have been sued under their theories
wasn’'t, they instead go out on an out-of-gtate
commission and try to.get the three top people with --
I mean, I understand there’s a lot of volume, there’s a
lot of paragraphs there, but, you know, sometimes it’'s
just volume and just paragraphs and it doesn’t amount
to anything that ties to the issues in this case, which
Your Honor set forth right now, net worth and actual
malice. How could this bear, based on what we know, ——

THE COURT: Yeah, but let me give you an —- I
have some wild examples. Suppose there was some reason
to at least suspect that 0’Brien had mentioned to the
Surgeon General of the United States that he hated
Trump’s guts, and they want to depose the Surgeon
General? That’s why I commented earlier that the sub-
text of the opposition -- and I didn’t mean this
pejoratively, I really didn’t -- was that these are
three very important men and they can’t be bothered
with this.

That sounds pejorative, but it’s not meant to
be pejorative. I’m just noting that, as with anybody
else that’s living on the planet, if they do or say
things and somebody feelg disgruntled about it, they

Melodia - Argument 15
might get pulled into the suit at least as witnesses.
The fact that they’re not -~ the New York Times is not
a defendant or the individuals defendants, I’‘m not sure
is a good reason to deny -~ would loock viscerally -~

MR. MELODIA: Your Honor, there -- there are

two things. What Your Honor says is true to the extent
that there is some evidence. It iszn’t enough, Fjust
suppose, right? There has t& be something to suggest
that, in fact -- I mean, otherwise, we conld have
depogitions, literally --

) THE COURT: All rxight. You don’t -- you
don’t have to sell me on the idea that —-

MR. MELODIA: -- anybody in the country.

THE COURT: -- that -- that the plaintiffs
take a phonebook out and decide to depose everybody
starting with A and ending with %. There’s —-

MR. MELODIA: Well, more —-

THE COURT: -- about. :

MR. MELODIA: More of -- let’s narrow it a
little bit. It also is inappropriate to have everybody
who Tim O'Brien has ever known or worked for, coxrrect?
I mean, that can’t be the law. That’s can’t be the
standard. So, there has to be something. So then we
have to say, well what is that something? What’s the
tie? And Your Honor has -- has suggested correctly

3207a
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- Melodia - Argument 16

that there is a key issue in this’ case and plaintiff
has said this is the issue that it ties to, actual
malice. . .

Now, actual malice in this context, Your
Honor, under New York Times v. Sullivan, is not the
sSame as common-law malice. So, it isn‘t enoungh that
Tim O’Brien says, “You know what? T have Donald
Trump’s guts.” That is not actual malice as a matter
of law. Conmon-law malice, actual malice, two
different things. He has to have recklessly
disregarded the truth.

THE COURT: Okay. But how do you prove that?
Let me give you a different context. Suppose you leave
the courthouse today, vou’re z bit upset with me, and
then you tell your colleague that XKassel has gonorxrhea,
supposing I don’t have gonorrhea. 8o, I see you have a
defamation, I am g public person, so I have to show,-
under the New York Times wv. Suliivan standard that you
were recklessly indifferent about the truth of your
claim, vis-4-vis my venereal disease. Suppose T also
find out that, as you were leaving, vou told three
other lawyers -- had nothing to do with this case —-
who were leaving at the same time, I hate Mike
Kassel.” fThat’s evidential, whether or not you had any
type 0f malice towards me, from which a jury could

Melodia - Argqument 17

circumstantially then infer that vou were recklessly

indifferent about Your claim that I had a venereal
disease.

the falsity. But in a classic case, there is very
little direct evidence of reckless indifference, it’s
all circumstantial. Tt’s that a reasonable person
would have known this was false, and show motivation to
show the type ~- to show what was going on, that the

MR. MELODIA: That's right, Your Honor, and
it has to be, in fact, clear and convincing evidence
and that’s why, as Your Honor pointed out earlier, so
many of these cases are dismissed as to public figures
on acktual malice. That‘s right.

But in your example, T mean, you said it’s
sort of -- these cases are awkward. What's really

3208a
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Melodia - Argument 18

awkward is being, accused of spreading a rumor about
Your Honox'’s hypothetical gonorrhea. But, you know,
this is -~ those lawyers who I would have talked to,
right, in the hallway? I would have needed to have not
said, you know, “I don’t like that judge, ” but to have
actually spread the falsity about, you kmow, Your Honoxr
that vou had posed.

THE COURT: Well, that’s where I di sagree.
What if --

MR. MELODIA: If —-- .

THE COURT: That the sole purpose of taking
discovery depositions of those three lawyers, that I
have some reason to believe you made negative comments
about me, is to show that you had some actual animus
towards me and that’s why you were -- indifferent about
your accusation that I suffered from a venereal
diseage. ’

MR, MELODIA: And that’s where we differ on
the law, Your Honor. What you're describing is classic
common-law malice, and that is not —- as a matter of
law, that is not actual malice in —-—

THE COURT: Yeah, but it’s evidential.

"MR. MBELODIA: -- these cages.

THE COURT: It’'s been —— I agree that —-

MR. MELODIA: It can’‘t be evidential. It

Melodia - Argument i

cannot beaxr on the issue of actual malice in these
cases. That’s not the standard. Somebody could be —-

THE COURT: Not even evidential?

MR. MELODIA: I -- no, it -- it couldn't be
heard -~

THE COURT: A sues B for defamation, A has to
prove actual malice on B. The fact that there’s
evidence out there that B detests A is not evidential
on whether or not there was actual malice in the
publication of the defamatory comment?

MR. MELODIA: Well, it can’t be sufficient.
I don’t know whether it would be --

" THE COURT: It was sufficient. .

MR. MELODIA: -- admitted or not. T
understand that.

THE COURT: You --

MR. MELODIA: But, you know, you could find
actual malice, as a matter of law, if, in fact, the
author liked the subject a lot.

THE COURT: I'm not saying —-

MR. MELODIA: They were best friends, but --

THE COURT: Yeazh, I --

MR. MELODIA: -- he still had a reckless
disregard for the truth and there’s ——

THE COURT: That’'s the ultimate issue. The
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Melodia - Argument 20

question is, what evidence is there in the universe in
which the jury could conclude that the ultimate issue
has been proven?

MR. MELODIA: Well, actually, the real issue
here today is whether they have brought forth anything
to suggest that the conversation in the hall with three
lawyers occurred. Right? Your Honor, if you were the
rlaintiff in such a case as you’ve posed, you would
only subpoena those three lawyers, even under your
definition of malice, if vou. knew or had at least some
evidence of -~ ’

THE COURT: Some good faith basig =-—

MR. MELODIA: Some good faith basis for ~-

THE COURT: Right.

MR. MELODIA: -- thinking I had that
conversation in the hall.

THE COURT: That’s right. k

MR. MELODIA: They, notwithstanding 71
paragraphs, don’t have that. TIn addition, Judge Snyder
has said the things they say they have are irrelevant
to this case, and that’s law of this case at this
point. And I don’'t see a reason that they have put
forward to reverse that ruling today.

THE COURT: Very good. Thank you, Mr.
Melodia.

Tambussi - Argument 21

Mr. Tambussi?

MR. TAMBUSSI: Judge, very briefly.

A lot has -~ a lot of water has gone under
the bridge since Judge Snyder First heard this. For
example, we now have the joint defense agreement for
which the New York Times is a signatoxy in the defense
of this case, even though the New York Times is not a
rarty in this case.

We now have the testimony of Timothy O'Brien
with regard to certain emails. Particularly, Judge, we
can point to email number 11, the attachment number 11
to the ~- to the certification, where Mr. O’Brien, in
his --

MR. MELODIA: I‘m sorry. Though I normally
interrxupt, but some of the things you’re referencing
right now are confidential under our agreement --

MR, TAMBUSSI: I -~ I —— all T did was say
the numbexr.

MR. MELODIA: Well, you also referenced a
document that is actually a confidential document under
our agreement. And I believe we have jouirmalists in
the room.

MR. TAMBUSSI: Okay.

MR. MELODIA: And these things have been
filed under seal.
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THE COURT: One of the problems that I have
is that the -- the sealing ordinance erected by another
judge in other than a pile of stuff I have in my
chambers in boxes, T don‘t have the faintest idea as to
what those per se documents are sealed. But I have to
give Mr. Tambussi an opportunity to demonstrate that —-
frankly, and it’s not a huge hurdle, this is not a wild
goose chase.

MR. MELODIA: Yes.

MR. TAMBUSSI: Thank you, Judge.

Attachment number 11 to the cextification,
where we have Mr. O’Brien sending an email to Mr.
Sulzberg (sic) talking about parts of the book,
particularly those regarding net worth, making Donald
go ballistic, and a response from Mr. Sawberg (sic)
saying, "now, that’s a great story.” Now, I don'’t know
what part of the email he’s making reference to about
the great story, because there’s a number of things
mentioned in that email, but I have the right to
inquire as to what he thinks.

Email number 12 or attachment number 12,
exhibit number 12 there’s an email -- email traffic

. between Mx. Ingrassia, Mr. O’‘Brien and Mr. Siegel,

where the New York Times is telling Mr. O‘Brien that,
book promotion or no, that Mr. O’Brien has to confine

Tambussi - Argument 23

his public comments to things that he could have
legitimately written beneath his byline in their paper.
And, of course, the reference there ig to Mr. O’'Brien’s
ad hominem attacks, as Mr. Ingrassia says to him, on
Mr. Trump, calling him Baby Huey. We later have
testimony where he was instructed not to refer to Mr.
Trump as Baby Huey by his editors, the people in charge
at the New York Times, the people we seek to depose,
and then he did it again, in a public Fashion, with at
least one.of those people present. Clearly, all of
this is evidence that can lead to a determination that
there’s actual malice.

THE COURT: How long do vou expect at least
your portion of the deposition, if it proceeds to take,
in regards to these three individuals? Do you have any

* ballpark sense?

MR. TAMBUSSI: I‘m soxry, Judge, as to what?

THE COURT: Do you have any ballpark sense as
to how long at least your portion of the deposition, if
they go forward, is going to take? Are we talking
about an hour deposition or an eight-hour deposition?
Do you have any sense?

MR. TAMBUSSI: &about a half-day a piece,
Judge. And, Judge, we do note that there -—- there has
been no ‘objection filed here against these dep -- these
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Melodia - Rebuttal 24

MR. MELODIA: And, Your Honor, that obviously
i as are issued,
MR. TAMBUSST: Precisely the point, Judge.
MR. MELODIA: But -—- but, Your Honor,
relevance under the Barry case that we cite in our

brief -~

THE COURT: Right.

MR. MELODIA: -- in one of the footnotes, can
only be raised by a party. Materiality can only be
rYaised by a party, which is all we’'re doing today.
Obviocusly, the Times can bring and probably will, but
I'm not going to speak for them, as to —— to try to
quash this, if it were to issue in New York.

I’‘m not going to belabor this, because there
are other issues and the Court has a call coming up,

but let me just say that we’va already, T think, stated

Melodia - Rebuttal / Ruling 25

cover, a

“Look at me, T love
that. T look like a Marvel comic book hero.*

THE COURT: Super hero.

MR, MELODIA: Super hero, Sorry. A super
hero. Okay? So, I mean, that'’s what we’'re dealing
with, fThat’'s -- that

§ the tenuous line that we’ve

What I -~ vour Honor‘s already indicated an
inclination to grant this. what T would ask is for the
Court to consider taking this a Step at a time. Tt's
not as if, you know, things are going to end
immediately in this case. fhere were other issues that
are coming along, there are other depositio
to be taken. T would ask the Court to allow the

got.

Mr. O’Brien at the Times,
this case, but we undersgt
reserve on the other two.

THE COURT: Okay. First of all, let me
indicate that it’s legal fiction to think, particularly
in this type of case, it's easy enough to understand
the plaintiff-g theory of the case and the defense’s
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Ruling 26

defense, that all the facts that get thrown into the
hoppexr that form the basis for any trial coilirt’s
.decision on this. 2As I say, I‘'m the third dudge on
this case and there’s always a learning curve. I think
I understand some of it, but I’m sure not all of it.

But to be totally transparent, trial court
judges, when they get motions like this, tend to get a
visceral sense as to whether or not, even under the
best of circumstances, the discovery recuest is just a
wild goose chase or whether or not there is a good
faith basis for allowing the parties to follow up on
it. And it is of some significance that, at this
juncture, the Timeg has not objected to this. Mr.
Keller is not objecting, Mr. Sulzberger has not
objected, and Mr. Ingraciai (sic) -- T'm always
mispronouncing hig name -- Mr., Ingracie (sic) --

MR. MELODIA: It’‘s Ingrassia, Your Honor.

THE COURT: Mr. Ingrassia. .

MR. MELODIA: My -- well, the Times, by the
way, can’t be here today, because they are not a party.

THE COURT: Well, at some point, though, if
they -~ if they’re going to object to it, there has to
be some forum to hear their objection. I don’t know
whether it’s here or it’s in -—

MR. MELODYA: In New York —-—

Ruling 27
THE COURT: -- New York.
MR. MELODIA: -- only if Your Honor allows

this to go Fforward.

THE COURT: Right, and -- and -- and the
courts that I was in practice, I did very few out-of-
state depositions as to -- as to where that the New
York Times gets to object. You're probably right, it
is New York. I’m just saying that it’s not before me
now. TI‘m looking at whether or not the defendants are
prejudiced by this.

First of all, let me note that I don’t see
any real prejudice in allowing the deps to go forward.
The path of least resistance, whenever there is a murky
area as to permit the discovery deposition -~ and we
all know Black letter law under 410(2) about the
broadness of discovery, there is no prrivilege asserted,
there’s no confidentiality asserted, and I really -~ I
really want to emphasize that I didn’t mean to be .
pejorative when I stated that the sub-text I gathered
from the concern about the deposition of these three
individuals is, is that they’re very prominent
individuals, and that -- that -- that is true, they are
prominent individuals. )

But in reading the original motion papers and
reading the paragraphs, I did not get a semse that it
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Ruling 28

was just a wild goose chase, I got the sense there wag
a good faith basis for making the request and if
nothing comes of it, nothing comes of it. and it
certainly is' an inconvenience to those that are being
deposed, but I don’t think anybody at the Times is
going to be intimidated by this. The Times, I don’t
think they’re going to be intimidated. I Qon’t think
it’s an effort to harass anybody.

It must always be remembered that, in this
type of context, the plaintiff has to show actual
malice. And ope of the ways that plaintiffs show
actual malice in a defamation lawsuits and somewhat to
employment cases where A fires B; A says, “I fired B,
because they weren't working out;* but A says, “no, I -
=- no, I got fired, because T was too old, the wrong
color, the wrong sex” —- and fill in the blank —- but
the plaintiff looks to circumstantial_evidence to prove
the type of mental state that’s required, the-
discriminatory intent in the employment case; as in
this case, the actual malice that’s required as a
condition precedent to recovery under New York Times
Yersus _Sullivan.

But the bottom line is this, and I can’t give
a better reason, other than the fact that my sense is,
is that it’s not a wild goose chase. Whether or not it

Ruling 29

ends up —-- any of these depositions end up -~ ends up
containing anything that’s going to be used at trial is
a different issue. But I'm going to permit the
depositions, at least from New Jersey’s end, to go
forward of Mr. Sulzberger, Mr. Kellexr and Mr. Ingraciai
{sic).

_All right. I'm not going to put any
particular order in. We’ll worry about the scheduling
orders when the problem occurs. Do you know whethexr or
not the Times is going to object in New York to this?

. MR. MELODIA: We don’t know, Your Honor. "he
one thing I would ask, if Your Honor’s not going to do
& separate order on this, just put it on the record ~-

THE COURT: I mean, there is a separate or --
I be —~ T believe there’s --

MR. MELODIA: Okay.

THE COURT: -- a separate order.

MR. MELODIA: Well then, in the oxder, Your
Honor, we would just ask one thing, which is that it be
made clear, so that there’s not any squalling later,
and I don‘t think there would be, that at the
depositions themselves, that no evidence should be
taken which would bear on the newsperson’s privilege;
which, as Your Honor knows, is an issue that’s
currently before the Appellate Division and which -~
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Ruling 30

THE COURT: I don’t ~- I know -- I know
there’s something before the Appellate Division, but I
haven’t looked at that stuff vet.

MR. MELODIA: Okay. Well, ﬁhere s an issue ~

THE COURT: This is the only thing I’'ve
loocked at, at this point.

MR. MELODIA: Fair enough, Your Honor.
There’s an issue which is obviously central to any news
organization ~-

THE COURT: Then it will be an objection at
the deposition. If the cquestion is —-- question ~- if
the answer is going to penetrate a privilege, in New
York or anvwhere else, wouldn’t there be an objection

made at that time?, It would be either the Times’ att -

~ almost certainly by the Times’ attorney, who is
physically present.

MR. MELODIA: Sure and --

THE. COURT: That’s where the issue is joined.

MR. MELODIA: That’s fine. We have, in Judge
Snyder’s order in 2pril, .I guess because he was
involved in that decision, he specifically noted that,
you know, no document should be produced in that
context by the Times which would bear on the
newsperson’s privilege while that matter was still

Ruling 31

pending in the Appellate Division. And that’s all we
were bringing to evervbedy's attention.

MR. TAMBUSSI: Judge, we juskt --

MR. MELODIA: Thank you.

MR. TAMBUSSI: We believe that issue, if --
if the issue is joined at the deposition, the objection
can be raised and we decide it thereafter.

THE COURT: This is based upon New York law,
right?

MR. TAMBUSSI: Yes.

MR. MELODIA: According to Judge Snyder, we
believe it was New Jersey law.

THE COURT: That the issue before the
Appellate Division ig law of —-

MR. MELODIA: That is one of the issues. BAnd
then the issue is, if one applied one law or the other,
what results you get. Judge Snyder said, if we applied
New Jersey, we would have protection, under New York
law, we don’'t, and he applied New York law.

THE COURT: Aall right. All right. Well,
nobody is walving any rights to assert a privilege at
any of these depositions and if the issue is joined,
the appropriate objection can be made. - We know that
under New Jersey's rules, that if there’'s a question
that does implicate a priwvilege, that there can be an
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Ruling 32

objection. That’s one of the few times where the
objector can state I object and don’t answer the
question. ) ;

. I assume it would be New York’s rules and
procedure that would apply, though, in terms of the
conduct of the deposition. Anybody have any different
thoughts on that? It's a New York deposition. It
seems counterintuitive that New Jersey’s rules
concerning the conduct of depositions would apply. Of
course, a New Jersey case, with either New Jersey
lawyers’ or New Jexsey pro hac vice admitted attomeys.
And we’ll see when the time comes, right?

MR. MELODIA: Your Honor, you created another
issue for us to --

" UNIDENTIFIED MALE: I think you just stumped
ten lawyers, Your Honor.

-MR. MELODIA: Issues -- Your Honor.
THE COURT: All right. All right. Let’'s
deal with the computer.
UNIDENTIFIED MALE: Judge, do you have a call
at 3:30 ox?
THE COURT: Yes. Do you know what the status
is on that?
(Discussion with clerk, off the record)
MR. CERESNEY: Just on the computer, Your

Initial Findings by the Court 33

Honor, I want to make sure you’'ve gotten our surreply,
Your Honor, vesterday afternoon.

THE COURT: I don’t recall getting anything
late in the aft -- that I don’t recall getting.

MR. CERESNEY: May I hand it up, Your Honoxr?

THE COURT: Sure,

MR. CERESNEY: -- late reply here. As you’ll
see, Your Honor, we think this narrows the --

THE COURT: I think I re -~ I did re -~ I did
-— I know I got the following. There are three
computers, the first one is gone, the second one’s with
a relative and the third one has nothing teo do with
this case. So, I remember reading that. I don‘t
recall vwhether that was in a reply or surreply or that
-~ or that type of thing.

MR. CERESNEY: There was a mention of that in
a cpposition, but --

THE COURT: Opposition, yeah. ’

MR. CERESNEY: -- there’s more detail in the
surreply. We filed a lengthy affirmation or
certification by Mr. O’'Brien.

THE COURT: All right. Well, they haven't
called in yet, so as soon as the call comes in —- I
don‘t -~ I don’t think the interruption is going to be
that long, by the way.
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Initial Pindings by the Court 34

. All right. There is a demand for Mr.
O’Brien’s personal computer and the response is --
here’s what I think is the rel -- for the plaintiff, is
~- is that the plain -- the defendant himself made the
detexmination as to what was discoverable and what was
-~ rather than giving it to his counsel, to make his or
her or their own independent review.

And before we go on to arguing this, this is
something that the law hasn’t caught up with yet, i.e.,
pexrsonal computers, emails, that type of thing. There
were some cases cited, as I recall, out of the Third
Circuit, that type of thing, and the conceptual
framework, it seems to me, is probably to treat
computers the same way we treat ordinary haxd copy.
That also is'a bit awkward, since computers work
differently add -~ and -- but, here’s the thing. If
something is otherwise discoverable, the fact that it’s
in the form of a computer doesn’t not make it -
discoverable. 'That’s the prism, in any event.

-Well, let me —- are you going to be arguing

. this, Mr. Melodia?
MR. CERESNEY: No, Mr. Ceresney is going to
argue it.
THE COURT: Mr. Cexesney?
MR. CERESNEY: Yes, Your Honor.

Ceresney - Argument 35

+ THE COURT: Okay. Yes, Mr. Ceresney?

MR. CERESNEY: Well, Your Honor, I think you
stated it very well, I think, in terms of what the
issue is; that is, was this a reasonable search. But
let me just sort of back up for a second, because I
think our surxeply narrows the issues a fair amount.
And I apologize again for the late notice. We were in
two days of depositions that ended yesterday afternoon,
late, of Mr. Trump‘s controller, and it was ~-
unfortunately, we were -- it was a rush to file this.
We do think, though, that it does narrow the issues
tremendously.

You’ll see in our surreply, Your Honor, what
we've agreed to is a forensic search of the two
personal computers that Mr. O’Brien still ig in
possession of. And we did so, as you see, not because
we think there’s a legal basis for that in this case,
but for a number of reasons: one, because we want to
eliminate discovery issues and arguments about this;
two, to demonstrate the défendants’ and Mr. O’Brien’s
good faith here in trying to comply with his discovery
obligations; and three, in the hope that, as we explore
with the plaintiff some of the real concerns that we
have, particularly in light of the deposition of Mr.
Trump’s controller yesterday and some of the things
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Ceresney - Argument 36

that we learned about their practices with regard to
collection and preservation in this case, that we will
obtain similar cooperation from them and hopefully not
have to trouble the Court, in particular, regarding

emails and docuiments that were clearly responsive and

were said were going to be provided, but that we now
Jmow were not and, in fact, may have been deleted.
But with regard to. Mr. O’Brien’s computers,
that, I think, narrows the issues significantly,
because I think we have essentially agreed to the
remedy, to the -- to.what plaintiff agreed to. Now,

they still have this adverse —- is that the call, Your

Honor?

THE COURT: Adverse interest. We’ll deal
with that just shortly. My apologies. 1Is it ready?
Yeah. You can remain where You are, if you wigh.

{Court conducts a conference call in an
unrelated matter from 3:471 P.m. until 3:49 p.m,)

THE COURT: All right. My apologies for the

interruption. It lasted a little bit longer than I
expected.

We're back in Trump versus O’Brien and T
think -~

MR. CERESNEY: Mr. Ceresney, Your Honor.
THE COURT: Thank you.

Ceresney / Tambussi -~ Argument 37

MR, CERESNEY: That’s okay. .

And so I think, on the issue of the forensic
analysis, I think we are —- we would offer certain
conditions that -~

THE COURT: Right.

MR. CERESNEY: - essentially arise out of
the federal case that --

THE COURT: What'’s the — T -- my apologies,
since I -- let’s just see how far apart we are.
Understanding that any request for a ~- inference
charge will pProbably -- this may-seem like something
that would -- probably is -- await the charge
conference or at least a motion in limine, that type of
thing, for the time of trial, Who's going to be
responding for --

MR. TAMBUSSI: Judge -- Judge -~ Judge, I am.
Yes, we can get to the chase.

Any request, formal request for the adverse
inference charge is going to result from what is found
oxr not found. Now, late Yesterday, we were actually on
the train ride home from New York, I kinda tried to
open this on my BlackBexry but couldn’t, but when I
finally got to look at it last night and this morning,
I see that the defendants are offering up the second
and third computers that Mr. O0’Brien had for some
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forensic analysis, under certain conditions, with the
representation that the first computer was thrown in
the trash somewhere.

With regard -- accepting, for the purposes of
this motion only at this time, that this computer, the
first computer was sent -~ thrown somewhere in the
trash, with regard to the conditions in -- offered by
the defendants with regard to the forensic analysis of
Mr. O’Brien’s second and third computers, we have a
couple comments. And one is in the nature of an
incquiry requesting an -- a representation, because the
first --

THE COURT: - What was the last thing you said?
What did you say? You —-

- MR. TAMBUSSI: An inquiry requesting a
representation’ from defense cotnsel. Because the first
condition is that the 'expert, the forensic expert, will
be chosen by defendants and paid for by plaintiff. The
Court will appoint the expert to carry out his or her
duties as an officer of the Court.

The representation that we are seeking, by
inquiry, is has this -- these computers -- had these
computers already been examined by a foremnsic expert
hired by the defendants. And because, if it has, if
they have been, we would like —— like to know the

Tambussi - Argument 39

identity of that expert, so as to detexmine whether the
expert appointed by the Court is truly an independent
expert. ;

MR. CERESNEY: And the answer to that is no.

THE COURT: Okay.

MR. TAMBUSSI: Secondly, with regard to the -

THE COURT: Listen, before -- let me

interrupt you, Mr. Tam -- because I —-- I haven't read -
~ T know I didn’t -~ T know I didn't xread this
particular -- but one of —- this —— I see this was

filed under seal. I know.-~ this -~ I think, isn't -—-
isn’t this the first brief that was filed under seal in
this round? I didn't catch anything else that was
filed under seal.

MR. CERESNEY: Your Honor, it‘s filed under
seal, because we attached some exhibits, which one of
which is a confidential exhibit marked Erom the Weisexr
accoumting firm, Mr. -- Mr. Trump’s accounting f£irm.

We also attached a transcript. 2And so the idea was, in
an excess of caution, we filed it under seal.

THE COURT: All right. But the defense wants
the Court to appoint the expert that will do the
forensic analysis of the hard drive, that type of
thing?

321%a

L AR,
H e,

r‘?..*.
¥ A

Tty

~r

4 m———



[ RIvere }

L Pt L

W

LT LS

e wrf

s

L STV S

LT

.t

......

......

- s
T

\ooo-ac\'msn-w:\u—'

P
Ho

Y
0]

19

LI LN -

= 1 e e
S W

Tambussi - Argument 40

MR. TAMBUSSI: Judge, that’s really the
procedure set forth in The Simon Property Group. Would
you agree, counsel? .

MR. CERESNEY: Yes, it’s an expert that we
select, Your .Honor, but effectively gets appointed by
the Court for privilege reasons, that it’'g —-

THE COURT: Right.

MR. TAMBUSSI: S0 --

MR. CERESNEY: Is the methodology.

MR. TAMBUSSI: That being said, Judge, we
recognize, albeit we didn‘t get the response until late
last night, and had offered to withdraw the motion,
should we agree -- had we reached some sort of
agreement like this prior to this. We agree with the
conditions set forth, subject to the right to review
the gqualifications of the pProposed expert and his or
her charges. ’

MR. CERESNEY: That’s fair, Your Honor.
THE COURT: All right, Fair enough. All

right,

MR. TAMBUSSI: Judge, the conditions that are
set forth are on pages 5 and 6 of Mr. Melodia’s letter
that was delivered to us late vesterday and I believe
to you this morming. .

THE COURT: Yeah. I think what’s going to

Tambussi - Argument 41

have to be done is, I‘'m not sure that I can work off --
and I certainly can’t between now and ~- how late can
you stay, Ginny?

THE CLERK: I'd like to be out of here before
dark.

THE COURT: When does that happen?

THE CLERK: Twenty-of, quarter-to-five,

THE COURT: Any -- any of the five of you
have any problems staying beyond 4:307
MR. TAMBUSSI: To do what, Judge, do an
order? )

THE COURT: To do whatever it is to -—— to try
to finish most of this stuff up. I don’t think we’re
going to get to do any order. T don‘t mind doing it
under the five-day rule, I ——

MR. TAMBUSSI: I would —-—

THE COURT: -~ because I think everybody‘s on
the same page here. I'd just hate there -- to have an
order prepared under the five-day rule and then have,
You know, the collateral litigation that sometimes
results when there’s an objection to the form of the
five-day rule, but --

MR. TAMBUSSI: -- to file, Judge.

THE COURT: all right.

MR. TAMBUSSI: Judge, I think it -- this is
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Colloquy & Argument . 42

something that we -- that we pretty much agree on the .
lancuage that’s here.

THE COURT: Right.

MR. TAMBUSSI: It’s right out of the case.
So, I think we can do this without inconveniencing the
Court’s staff on that.

THE COURT: a1l right. Fair enocugh. All
right.

MR. TAMBUSSI: And I think that those were
our two motions, Judge, because the spoliation issue
would be later reserved with -- upon -- upon trial or
what the proofs may be.

THE COURT: All right.

MR. TAMBUSSI: Judge, I think that the only
thing that’s left is the cross-motion, -~

THE COURT: Right.

MR. TAMBUSSI: -- which we thought, until
yvesterday afterxmoon, was going to be argued in two
weeks.

THE COURT: Well, I want -- and thank you for
bringing that up. ¥Yeah, the -— here’s what happened in
that regard. 2And here’s why I may have mentioned
before about certain amocunt of stress created.

I mean, here’s what happens from my end. The

motions, the briefs come in and sometimes cross -- you

Colloquy & Argument 43

have things designated as cross-~motions and I know
there’s an abbreviated briefing schedule when something
is a cross-motion. There's always a debate whether or
not it, quote, relates, end quote, to the original
motion, but we have to remember we condensed a normal
motion cycle briefing from 16, 8 and 4 into 8, 4 and 0,
and it really puts everybody under the gun.

Originally, I had indicated I was put off the
cross-motion until December 21st and everybody agreed -
- I figured, if evervbody agrees, I‘m not going to be
the one to put the spoke in the wheels. Or to put what
in the wheels? I know there’s something that --

UNIDENTIFIED MALE: Stick.

THE COURT: The stick in the wheels. And if
there’s an objection, I'l1l hear what the objection is.
I can either move the cross-motion to December 2lst, if
the plaintiff feels they don’t have a -~ they hadn’t
had encugh time to adequately respond. If not, we can
start it now and see where we’re at. But the issue as
to whether or not the cross-motion relates to the
original motion and whether it’s fair to therefore
decide the motion after the period of time for

. briefing, as I said, really has been seriously

condensed, is a practical problem in a lot of these
cases.
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And -- and my path of least resistance is, if
the opposing party to the cross-motion —— remember the
cross-motion, even if it relates to the original
motion, has to be filed and served eight days before
the return date; and since then, the opposition has to
be four days before the return date. The period to get
all this stuff out is, like, two hours on a Tuesday
afternoon.

So, is the request to move the cross-motion
to the 21st or is it for something else?

. MR. TAMBUSSI: Judge, we’re not trying to
further inconvenience anyone. A lot of people came a
fair distance and it’'s Friday, it’s that time of the
year when people are rushed in their normal day-to-day
lives anyway. I can address, Judge, in a s p
fashion, what our resporises would be to the ocutstanding
cross-motion, and if Your Honor wants anything more
specific.

THE COURT: But I thought -~ the sense I got
from the cross-motion is that -- that the plaintiff
claims that he suffered economic damage as a result of
this book and he points to what I’11 call eight -~
elght projects in Poland and Russia and that type of
thing, and my own regard to experts guantifying the
actual amount of the economic losses alleged. What the
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defense wants is what witnesses -- who actually says
that the plaintiff lost these projects because of the
O’Brien book. That type of thing. Something with
great specificity, that -- that’s the sense I got from
the cross-motion.

MR. TAMBUSSI: Well, Judge, let me —- let me,
if I may, give you our summary response.

MR. CERESNEY: Can T actually summarize what
we’re actually looking for, Your Honor?

THE COURT: Yeah. If T mischaracterized it,
sure.

MR. CERESNEY: No, I think we’re looking for
just a little bit more. You actvally, I think, hit the
nail on the head, with just a couple of additional
things. Not only who it is that would say that that
was, in fact, impacted -- .that thig book impacted the -
- these deals in Yalta and in Kiev and in Moscow,
speculative deals of these nature, but also who was on
the other side of these deals; what are the names of
those people; where were these projects supposed to be
built; what are the facts about the project; who, from
the Trump Organization, was involved in actually
negotiating these; what was the contemplated terms of
these deals.

Thexre’s -- there’s a lot of details that are

3222a

o e ———



T,

WO W

Lo~k

Colloquy & Argument 46

just conpletely missing from these particular lost
coxrporate opportunities. Those are things that we’re
talking about, Your Homnox.

THE COURT: Okay.

MR. TAMBUSSI: Judge, Lif Mr. Ceresney has
suggested that you hit the nail -on the head, let me
take a sledge hammer to that nail. Next Tue --
Wednesday and Thursday, Mr. Trump will be deposed. In
January on the 4th, the 9th and the 1ith, two other
gentlemen identified as being associated with these
deals will be deposed. Clearly, within less than a
month, ox about a month, there will be live testimony
by participants who would have particularized knowledge
in that regard. Clearly, all of these things can be
addressed --

THE COURT: Well, why is —-

MR. TAMBUSSI: -—- will offer -- we will
offer, Judge, that some of these matters, where there
areé deals where there are other people involved, we
don’t know them, because third parties bring the deals
to Mr. Trump or the respect -- prospect of a deal to
Mr. Trump, without Mx. Trump actually knowing who those
other parties are to the deals brought to him by an
intermediary. That’s why there are independent third
parties being offered for deposition and those will
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cccur on Januvary %th and 1lth.

THE COURT: But why isn’'t the defense
entitled to the information before the deps?

MR. TAMBUSSI: Well, if it‘’s coming from an
independent third party —-- we can provide the
information that’s within Trump’s knowledge.

THE COURT: Right. Right.

MR. TAMBUSSI: And we have provided it, to
the extent that we know it. They further -- they have
Mr, Trump for two days next week to také his deposition
and fully explore the depth of his knowledge. So,
clearly, we can do that.

Now, we will and we will agree to supplement
two specific interrogatories: interrogatory number 11,
with regard to the Bayrock Group; and in -- it’s
actually more than two -- interrogatories 12, 14 and
15, with regard to offers or proposals to purchase
Trump properties. In particular, they are referring to
a Vornado Realty offer and some information regarding
the Estate of Palm Beach and 40 Wall Street in New
York. .
We will agree to that, we will do that as
soon as possible,- also recognizing that, again, we‘re -
- we‘ve been in depositions for some time this week, we
will be in depositions for two days next week and we
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‘Colloquy & Argument 48

have depositions, numerous depositions schedyled in
Janvary. We will offer -- we are in -- are committed
to offering up these reople to provide the information
that is not presently in our possession.

THE COURT: All right,

MR. CERESNEY: Your Honoxr, a couple of
things. First, I found it astounding that for deals
that the plaintiff is claiming were sufficiently far
along and sufficiently developed to be more than
speculative. And the case law on this is ¢lear, as T
think as Your Honor is aware, in New Jersey that new
business ventures, in order to be Yecoverable in

potentially possible that Mr. Trump had ne idea who was
on the other side of thege sSupposed lost corporate
opportunities or tramsactions. -

THE COURT: But at thig point, we're only at
the discovery stage.

MR. CERESNEY: I understand, but --

THE COURT: We're only -- only has been asked
is what he knows --

MR. CERESNEY: Md -~ and I'qg like to --
THE COURT: -- and what --
MR. CERESNEY: And —- and ~- and, you know, I

Colloquy & Argument 49
didn‘t --

THE COURT: Okay.

MR. CERESNEY: ~- get the statement back that
he didn’t know. So, isn’t that the way you’'d answer
the interrogatory, Your Honor?

THE COURT: Well, I think that’s correct.

And here’s the thing. If the Plaintiff is going to be
deposed in about three weeks --

MR. TAMBUSSI: No, no, next week. The
defendant --

THE COURT: Next week.

MR. TAMBUSSI: fThe plaintiff —- Plaintiff is
going to be deposed next week.

THE COURT: Aall right. well, is there any
reason why the plaintiff can’'t brovide more specific
answers to interrogatories, itemizing what it -- I'm
focusing now on projects -- as I undexstand, there were
eight -- now —- now there are seven rrojects that the
plaintiff clains were lost, primarily if not
exclusively, because of the O’Brien book?

MR. CERESNEY: fThat'’'s with regard --

THE COURT: On the —-

MR. TAMBUSSI: Judge ~- Judge, just because -
~ a deal may be far along, but Mr. Trump may not know
who the participants -- the investors are, complete
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list of investors on the other side. Mr. Ellimam is
being offered for deposition on January 9th and Mr.
Arif, who is being offered for deposition on January
11th, were the people-that would have that information.
They are not employees of Trump, they are people that
bring deals to Mr. Trump.

MR. CERESNEY:. Your Honor, we should know
whether he knows or not before his deposition.

THE COURT: I believe that’s right. Yeah. I
think the plaintiff has to indicate it. If he doesn’t
have knowledge, he can indicate, but I think the
defendants are entitled to, with greater specificity,
what the plaintiff knows about deals not consummated
allegedly because of the book or any other tanglble
financial loss that’s being claimed. But the dep is
gomng to ~- I -- there’s no way that this information
is == is -- like I said -- when is the Trump dep051t10n
going forward? Next week?

MR. TAMBUSSI: Wednesday and Thursday of next
week Judge.

THE COURT: Okay. You have the information
prov1ded in the next five days. Specific -- more
specifics about what Mr. Trump knows or doesn’t know
about these projects that are claimed to have fallen by
the wayside, because of the O’Brien book.

O~ UI W N
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MR. TAMBUSSY: Judge, if you’re asking us to
provide information in the negative, in the Mr. Trump
says he doesn’t know who the identities of the specific
investors in projects brought to him by Mr. Elliman or
Mr. Arif, that’s one thing. But the more -- the more
logical way to do this, is you have an interrogatory
that you follow up on in a deposition. There’s the

‘answer -—-—

THE COURT: But in order for them to take the
dep -~ they -- but they -- they, being the defense,
want to depose Mr. Trump on what his knowledge is and
if -~ if -- if the plaintiff says I was approached
about this deal, but I don’t really know -- or I was
approached by an intermediary, so I don't know the
identity of the ultimate deal person, all ¥ know is
that we had some preliminary discussions with the
intermediary and after the 0'Brien book came out,

.nothing came of it. That’s what Mr. Trump can

indicate.

MR. TAMBUSSI: That’'s what he can indicate in
his deposition. for sure.

THE COURT: Yeah, but the defense wants that
before the deposition, so they have a better sense of
what to ask Mr. Trump.

MR. CERESNEY: Right.
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Colloquy & Argument 52

MR. TAMBUSSI: I think we’ve already done
that, Judge.

MR. CERESNEY: I don’‘t think they’ve done
that under the interrogatories, Your Honor, )

THE COURT: All right. Well, I can tell you
this. I haven’t gone through every interrogatory to
make that determination. What I will require is that
the plaintiff reexamine their answers to provide
greater specificity, even if the answer is, "I don‘t
Jmow the identity of the pexson or persons behind deal
A or deal B or ~- or deal .C.” I don’t think you can be
more specific than that.

MR, TAMBUSST: Judge, here, for example, in -
- in -~ and this on page 25 of our brief, in footnote

THE COURT: Just one second. Of the original
brief or the opposition to the cross-motion?

MR. TAMBUSSI: ‘This is our —- ny
certification, Judge -~ I'm sorry, let me —- this is in
“*brief in Further support of motion to compel and” —-

THE COURT: Right.

MR. TAMBUSSI: -- %“ip Opposgition to.”

THE COURT: Okay.

MR. TAMBUSSI: Page 25, footnote 11.

THE COURT: Right.

Colloquy & Argument 53

MR. TAMBUSSI: We indicate to the Court that
the defendants insist that we identify the developers,
investors and relategd parties, related persons with
whom Bayrock Group negotiated -- a Project to develop
Trump International Hotel .and Tower in Istanbul,
Turkey. Trump does not have that information.

However, he explained in answer to interrogatory number
3, that Tevfik Arif of Bayrock Group, who is being
produced for deposition on January 1lth, engaged in

THE COURT: Yeah, I think ~—

MR. TAMBUSSI: How much more do we need to
Sup -- to supply here?

in Istanbul, Turkey, plaintiff has no -- no personal
information concerning the identity of the persons whom
the Bayrock Group were negotiating the project. That
may seem to exalt some form over substance, but right
now all the defendants has it is -- is at footnote,

And I think, given the magnitude of the claim
being made, they have a right to have that in writing
in response to specific interrogatories and request
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Colloquy & Argument '54

itemization concerning what projects are claimed to

have been lost and what specifically the plaintiff
knows about those projects, even.if the answer is the
plaintiff doesn’t know the identity of the developers,
jinvestors and related persons, because he was dealing
with Bayrock Group and not directly with those
developers and investors.

I think the defense has a right, as best as
practically can be done, between now and the middle of
next week, to give that information in the form of
answers to interrogatories, -~

MR. TAMBUSSI' But -~

THE COURT: -~ recognizing that some of this

_may be form over substance.

MR. CERESNEY: Your Honor --

MR. TAMBUSSI: Here’s the actual response,
after the objection. )

THE COURT: Where -- where is this? .

MR. TAMBUSSI: It’s in the actual
interrogatories, which I have in my hand.

MR. CERESNEY: Page 18, Your Honoxr.

THE COURT: Page 18? )

MR. CERESNEY: Of the interrogatory
responses. It’s exhibit @ to our cross-motion. Does
that help you?

Colloguy & Argument 55

THE COURT: Slightly.

MR. CERESNEY: Okay.

THE COURT: Well, here‘’s the only -- I don't
know if it has an exhibit Q, it --

MR. CERESNEY: That's it. There you go.

THE COURT: -- hopefully is this.

MR. CERESNEY: And the qgquestion is on page 16
and it has, I believe, over 10 subparts.

THE COURT: I have it. I have it.

MR. CERESNEY: Okay. So, the question starts
on page 16, Your Honor. As you can see, it’'s ——

_there's extensive questions about details on this

project. And then there’s answer on the bottom of page
18 and into the page 16 (sic) of two paragraphs.

THE COURT:. Because what I'm trying to avoid
in this situation is, the deps proceed, then there’s a
-- the defense presses for more specific answers to
these interxogatories, where they’'re provided in a
supplemental foxrm and then has a request to re-depose
people. That comes down the pike whenever there’s any
type of meaningful supplement to any previous
discovery. -

MR. TAMBUSSI: Judge, the response says who
has the information. Teviik Arif of Bayrock engaged in
negotiations on behalf of Trump with certain
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Colloquy & Argument 56

developers, investors and related persons concerning a

project to develop Trump Internation Hotel and Tower in
Istanbul.,

THE COURT: Right.

MR. TAMBUSSI: Trump has been advised by
Bayrock Group that investors decided not te pursue the
Project, in part, because they had concerns about
based -- at least in part with defendants’ defamatory

statements about Trump and his net worth that appeared
in the book.

THE COURT: Right.

MR. TAMBUSSI: Judge, if we go back to the
page before that regarding a project in Moscow —-

THE COURT: ©Let‘s just deal with —-— just by
way of example, because I have a feeling that a lot of
these concerns can be exemplified in this
interrogatory, so we can then extrapolate. Let me ask
the defense, what specific -- if you just looked at
numbexr 5 and using it as an example --

MR. CERESNEY: Yesg,

THE COURT: -~ what in any of these subparts
do you believe is not sufficiently answered?

MR. CERESNEY: OFf course, Your Honor. “A._
Identify each” ~-—

THE COURT: Wait. Hold on. Hold on just one

‘COlloquy & Argument 57

second.

MR. CERESNEY: “A. Identify each rerson
involved in relevant negotiations, inecluding, but not
limited to, anyomne from the Trump Organization.”

There’s no indication that there’s anybody --
in other words, we don‘t know, yes or no, whether Mr.
Trump, one of his children who does a lot of licensing
deals, or anyone else in the Trump Organization was
involved in these.

MR. TAMBUSSI: But you do knew (sic) --

MR. CERESNEY: Mr. Tambussi, I --

THE COURT: Hold on.

MR. CERESNEY: -- did let you finish.

THE COURT: I'm sorry. Yeah?

MR. CERESNEY: Two, the specific locations of
proposed building or project. That appears nowhere in
the response, nor does the response indicate that Mr.

Trump -~

THE COURT: Which -- which letter is -~ is
that?

MR. CERESNEY: That’s B. B, Your Honor.
THE COURT: B.
MR. CERESNEY: Nor does Mr. Trump indicate

he’s unaware of the specific location. “C. The mnature
of the interest,” that is explained on rage —-
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THE' COURT: Let’s just use A and B, by way of
example.

MR. CERESNEY: Yes.

THE COURT: This is the type of case where,

either fortunately or unfortunately, every I bhas to be.

dotted and T crossed, and there’s no dispute. But A
would indicate either Bayrock Group and who it was in
the group and anybody else. And there would be
specifié answers to each subpart.

MR. CERESNEY: That’s correct. And that‘’s
what we're seeking, we’re seeking either an answer or a
statement that he is unaware. 2and in this case, Your
Honoxr; where you have these speculative transactions in
far away places, the fact that Mr. Trump does not know
a particular fact or that a particular fact was not
developed, particularly when our motion for summary
judgment will likely be that these speculative deals on
which he could not recover damages, no matter what the
facts here are with regard to Trump Nation, is
critical, )

THE COURT: Yeah, I think the defense is
required to specific answers to all the subparts, even
though it may very well be that the narrative response
after the question responds to most or all of it, just

so there’s no cuestion of any confusion of any sort. I
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don’t think a turnaround time of four days or five days
is going to do the trick.

Assuming that’s the -- that’s the Court's
ruling, Mr. Tambussi, how much time is needed to

. provide specific responses to the subparts on these

interrogatory cuestions?

MR. TAMBUSSI: Well, Judge, to the extent
that we look at the context of the answer, as to what
Mr. Trump’s participation or interest was, which is the
conclusion of the answer, I found it hard —— I find it
hard to believe that we’re really going to have to go
out and identify the street address in Istanbul, Turkey
for where this project was being located.

THE COURT: Okay. Even though of you don’t
have a street address, --

MR. TAMBUSSI: We're never going to find --

THE COURT: -~ the best -~ the best that the
plaintiff can do in putting a location to the project.

MR. CERESNEY: Right, Judge. Here's what --

MR. TAMBUSSI: Istanbul, Judge.

MR. CERESNEY: Here‘s what I ——

MR. TAMBUSSI: ZIstanbul, Turkey.

MR. CERESNEY: Here’s what I would suggest,
Your Honor. And because it sounds like you’re not
inclined to order this to happen before the deposition
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is scheduled Wednesday and Thursday, what I would
suggest -- we clearly have many other areas to inquire
of Mr. Trump of. What I would suggest we do is we go
ahead with the deposition, we schedule a date by which
these need to be provided, before Mr. Arif and Mr.
Lorber are deposed on the 9th and the 11th, and that we
schedule another day for Mr. Trump in February, which
is, I think, the next month where there is time
available, to explore these further issues.

THE COURT: Well, I'm not going to -- I’m not
going to go out.on that at this point. 2all I'm saying
is that it seems to be 30 days —- well, we’re talking
about a holiday season. But is 30 days reasonable to
reguire the plaintiff to provide specific answers to
the subparts, just to'avoid any confusion at all?

MR. TAMBUSSI: Yes, Your Honor, we’ll do our
best to comply with that.

MR. CERESNEY: Your Honor, that would be
after the Arif and Lorber depositions. We think -~

THE COURT: T understand that, but is -- one
—-- one of two things. Either go -- I'd like -- I want
to keep everything on track, understanding that some of
this may require re~depositions and I‘11 have to take
them as stand-alone issues. But I'm not going to try
to compress and -- and -- and do to the attormeys in

Ruling / Colloquy & Argument 61

this case to make them work longer than they are, to
satisfy some artificial notion of when things have to
be complete, Everybody else has other things they are
doing and it's very easy for me to do that without
being concerned about how it impacts people’s lives on
a practical basis.

All right. In the order the -— the plaintiff
must provide more specific answers to interrogatories
within 30 days, specifically, answers to the subparts,
whether or not any particular subpart is -- and
deficiently answered, we’ll have to readdress them
subsequently. and just to avoid any -- any confusion
concerning what part is being answered and whether or
not the plaintiff hasg any personal knowledge, as to any
of the subparts, if the answer to subpart Z is the
plaintiff doesn’t know, that’s the answer. All right.
I think 30 days is reasonable, then within 30 days.

MR. CERESNEY: All right. Your Honor, there
were —-

MR. TAMBUSSI: Very well, Your Honor.

MR. CERESNEY: Very well. There are a couple
of other aspects to our Cross-motion that I just want
to make sure we address, Your Honor, if that’s okay.

THE COURT: Sure.

MR. CERESNEY: They don’t relate to the lost
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Colloquy & Argument 62

corporate opportunities, they relate to other issues.

On the -~ there are two cther aspects of --
one other aspect of damages on which we asked for more
specificity, which we did not get. K Let me just back
up. . . .
Initially, the damages in this case were
alleged to be lost corporate opportunities, the eight
deals you mentioned that are now seven; brand name
damage and reputational damage.

THE COURT: , I think B was abandoned.

MR. CERESNEY: B is abandoned. That’s right.
We still, though, have an issue of that they’re going
to introduce evidence, they say at trial, which they .
think is relevant to net worth on the value of the
brand name. . Let me put that aside for one moment.

On reputation, we haven’t gotten any
spec1f1c1ty at all. Interrogatory number 20 asks for
the basis or any witness with knowledge of reputational
damage basis for the claim, any kind of indication of
concrete proof of injury or specific economic --

: THE COURT: Hold on just one second. That’s
Q again?

MR. CERESNEY: That’s -—- actually, that‘s the
prior -- this is -~ this is an intexrxogatory, Your
Honoxr, thlS our first set of interrogatories on which
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the Judge issued an order ordering more specificity.
And so this is a motion to enforce litigant’s rights.
It’s exhibit -- it‘’s the same cross-motion, Your Honor,
and it’'s exhibit A.

THE COURT: Exhibit what?

MR, CERESNEY: Hold on, I‘m looking for the
supplemented response, Your Honor. Here, it’'s exhibit
O, Your Honor, is their supplemental response.

THE COURT: 07 One second.

MR. CERESNEY: It‘s on page 3 of that letter.
The July 20th letter to me. .

THE COURT: All right. I have it.

MR. CERESNEY: Okay. &and-it’s on page 3

THE COURT: OKay.

= MR. CERESNEY: We have an interrogatory we
ask for, as vou could see, facts or data or anything --

THE COURT: Is it 17 or 202

T MR. CERESNEY: fTwenty, Your Honor.

THE COURT: ‘Twenty. All right. What’s ‘the
deficiency alleged?

MR. CERESNEY: Well, if you look at the
second page, the next page, Your Honox, --

THE COURT: Right.

MR. CERESNEY: -~ number 2, --

THE COURT: Yeah.
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Collogquy & Argument 64

MR. CERESNEY: -- that’s what they’ve
provided us on injury to xeputation.

- _ THE COURT: “Injury to Trump’s reputation
sustained as a result of defendant’s defamatoxy
statements. Trump is not required to present evidence
of the -~ and actual dollar value to the injury to his
reputation. ”

MR. CERESNEY: and what we ask for, Your
Honor, is much more than dollar valite, we ask for all
facts and data supporting such damages, all persons
involved —— and caleculating damages, that actually goes
to the calculation -- but anybody with knowledge of
such damages. 2l1l we’re seeking, Your Honox, is some
basis to take discovery on this claim that somehow Mr
Trump‘’s reputation was damaged by this book, which we

This is July 20th, Your Honor, and this is
following a court order, ordexring more specificity.
So, this is what we get after the Court -- and I’11
show you the order, Your Honoxr, if yourd like, it’s
exhibits -~ it’s the prior exhibit, it’s exhibit N.
This is the order that Judge Snyder issued on July 6th
ordering more fully responses to thig interrogatory,
among a number of others. So, this is what we got as
to specificity and, as you see, it lacks anything that
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allows us to do anything with regard to discovery.

Now, if that’'s all they can do, then maybe we
should, you know, have a preclusion here of any further
evidence on it, but we’re entitled to more.

MR. TAMBUSSI: Right, Judge. I mean, this isg
a defamation case. Damage to reputation is akin to a
personal injury damage, for which we do not have to
simply assert a dollar value.

THE COURT: Well, I agree you don’t have to
assert a dollar value, but if the Court -- to the
extent the question asks what’s -- what’s the basis oxr
who are the witnesses or what are vou going to rely
upon at trial for a claim of damage to reputation, I
think it’s reasonable for the defendants to request
that it be set forth in response to that particular
interrogatory.

If the evidence is simply, as in the classic
case where a loathsome disease is alleged or, you Imow,

’
really tan -- if there’s not really tangible injury,
then that could be said. This damaged my reputation,
generally, in the business community. But if there are
witnesses that have relevant knowledge about that,
think that should be set forth.

MR. CERESNEY: and let me just add to that,
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Your Honox. The law —- ]

THE COURT: Let Mr. Tambussi respond to that.

MR. CERESNEY: Oh, sure. :

MR. TAMBUSSI: Judge, there’s also the
concept of defamation, per se.

THE COURT: Right.

‘MR, TAMBUSSY: Which has to be addressed.
And in such case, and having tried such a case going
back to a time where a winner of an election, we find
it incredibly difficult and the world recognizes that
it’s difficult to f£ind someone who is going to come in
and testify that they didan’t vote for such a person,
because they heard the ad, because that person is
somebody likely to be adverse --

THE COURT: Right. . .

MR. TAMBUSSI: -- and not willing to come in
and testify on behalf of.

THE COURT: Then the answer would be. ~—

MR. TAMBUSSI: So, that’s why the law --

THE COURT: -~ there are no witnesses.

MR. TAMBUSSI: -- comnsiders the concept of
defamation per se. .

THE COURT: Right, and I'm not xuling as to
whether this is or isn’t, I'm just simply sayving that
if there are witnessges, they have to be disclosed. If

Celloquy & Argument 67

there aren’t any witnesses -- that’s a perfect example.
If, in the classic case, it is @defamation per se and
there are —- there are damages without proof of actual
injury, then it is what it is. But if a plaintiff is
claiming damage to reputation and there are no
witnesses to indicate they would have voted differently
or that they feel differently now, because somebody
alleged you were a convicted felon when yvou’re not,
that type of thing, I think the defendants’ should know
to know whether there are witnesses or there aren't
witnesses.

MR. TAMBUSSI: Understood, dJudge. B2And to the
extent that we do not identify witnesses and later try
to surprise the defense with those witnesses at trial,
they have plenty of remedies available in the rule
book,

THE COURT: But I think they’‘re entitled to
know specifically whether or not there‘’s a claim at
this point -- understanding there could always be
supplements -- at this point, there are any witnesses
or any specifics in regards to the injury to reputation
claim, and then that will follow along. IFE there
aren‘’t, then there aren’t,

) MR. CERESNEY: And here’'s why it‘s critical,
Your Honor; because, actually, our contention would be
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that there is no longer per se ——- New Jersey law
governs there’s no longer per se libel here, you have
to prove specific economic and Pecuniary harm. But
even if there were, you only get nominal damages if you
don’t show specific economic —-

THE COURT: I understand. None of that stuff
is before me now. ’

MR. CERESNEY: I understand.

THE COURT: That’s ~- that’s —- that’s ——

MR. CERESNEY: But thisg jig ——

THE COURT: -- next week’s headache.
MR. CERESNEY: I’'m just explaining why we
need more. Because, if -- if, in fact, they don’'t have

a witness, they don’t have evidence, then this case is
about one dollar, as opposed to the five billion
dollars he’s claiming.

THE COURT: Okay. " Without going into the
merits or the back and forth, I think the plaintiff has
to specifically indicate as to that claim whether or
not he is aware, as of now, of any witnesses that have
relevant knowledge about the injury to reputation. If
the answer is he’s not aware of any witnesses, so be
it. IXf the answer is my -- my daughter, my brother or
whatever it is, that is what it is.

I’m not, again, ruling on whether or not this

Ruling / Colloquy & Argument 69

is defamation per se and what damages are permissible
in regards to a defamation per se case, that will await
some other date.

MR. TAMBUSSI: Understood, Your Honor.

THE COURT: All right. Any problem, again,
with the 30-day turnaround time? )

MR. TAMBUSSI: No, Judge.

THE COURT: All right. What else?

MR. CERESNEY: A couple of other issues, Your
Honor. T apologize to keep troubling the Court on
this.

The same exhibit, exhibit O, we’ve been
looking at, which is the same letter, there’s a
supplementation of interrogatory number 4 regarding Mr.
Trump’s brand name.

THE COURT: Hold on just one second.

(Extended pause)

THE COURT: All right. I have O.

MR. CERESNEY: Okay.

THE COURT: what page?

MR. CERESNEY: Page 1, Your Honor, it’s
interrogatoxy number 4.

THE COURT: Right.

MR. CERESNEY: We asked for the factual basis
for the claim that Mr, Trump’s brand name value is what
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Colloquy & Argument 70

it’s claimed to be. Factual basis, Your Honor, we’re
asking for the facts that would underlie that. We’re
not asking for, as plaintiff claims we’re asking,
expert testimony at this stage.

If vou look at their response, there’s a
discussion of expert testimony and there is the second
paragraph, the factual bases, and then there are very
general reference to licensing agreements, generally,
the fact that the brand name is one of the most
recognizable names in the world and the fact that it’s
been used in comnection with some of the most well
known and admired buildings, etcetera.

And so what we’re: asking for, simply, in this
one and also, actually, in a similar interrogatory that
was part of our second set of interrogatories, are
information on licensing agreements that they just
reference here generally, or offers of licensing
agreements, the factual basis that an expert or
somebody else who would use some day to prepare an
analysis would be, and what was —— what under -- what
iz he talking about in terms of what’s the facts that
would underlie such a claim, what is the tangible

. things he can.point to that would show that there is

some sort of value to this brand.
MR. TAMBUSSI: Judge, all license —— all

Collocuy & Argument / Ruling 71

relevant licensing agreements have been produced, all
K~1s 'of all of Mrxr. Trump’s holdings have been produced,
virtuvally every piece of property that Mr. Trump has
owned in and during the relevant time frame has been
gscrutinized up, down, sideways, crossways, subpoenas
have been issued across the nation to lenders, across
the world to lenders.

All of this information is contained in the
volumes and volumes and volumes of boxes that are in
counsel’s. pogsession.

THE COURT: All right. This is an easier
one, I'm -- I‘m denying the request as to now. Let’'s
see ~—- I assume expert reports have not yet been served
on this issue?

MR. TAMBUSSI: That’s correct, Judge.

THE COURT: Well, let’s see what happens with
the expert reports. I think they’ll have a much more
tangible notion as to what the expert relied upon and
then, at that point in time, if it -looks like there is
something relied upon by the expert that’s not been
previously provided, the application can be renewed.
That’s something that really is more amenable to expert
type of opinion, in terms of the devaluation of
somebody’s brand name, that type of thing.

MR. CERESNEY: I appreciate that, Your Honor.
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Ruling / Colloquy & Argument 72

And if the representation is going to be that the
information we have is what will be relied upon, that’s
all we’re looking for.

THE COURT: Well, I think everybody ought to
remember this doesn’t just apply in the context of
response to interrogatory number 4, and I can only
imagine the volume of documents that are going back and
forth and @t's somewhat complicated by the fact that

themselves. If, at the time of trial, if it goes that
far, somebody tries to bring into evidence or tries to
use a document that hasn’t been provided and which
there’s no proof it’s been provided, is going to be a
problem. I mean, everybody knows that and so protect
yourself against that situation.

I’ve been in situations where it was a huge
document case and somebody says, “well, we sent him the
document, * and the other side Says, "I never got it,”
and there's not a cover letter that memorialized the

at trial, I think the fact that it’s being turned over
to the other side probably ought to be memorialized.
But that problem, if it occurs at trial.

P rrmiisme e ma
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MR. CERESNEY: Okay. Your Honor, there’'s a
related one in the second set of interrogatories, which
is exhibit Q. and this relates to those licensing
agreements, except it’s a bit broader. And it’'s
interrogatory number -- number 9, Your Honor.

THE COURT: Number 97

MR. CERESNEY: Yes, it’s bage 27,

THE COURT: Okay.

MR. TAMBUSSI: Judge, the response is that
we've produced all relevant licensing agreements --

MR. CERESNEY: Again —-

MR. PAMBUSSI: -~- in our Possession.

MR. CERESNEY: Your Honor, the request is
actually broader than the licensing agreements that
have actvally been entered into. It asks for
broposals, Your Honor. There’s no response here with
regard to proposals.

MR. TAMBUSST: Judge, vou’re talking about a
situation where a pexrson could receive, litexally,
hundreds of. proposals’ in any given day, depending on
where he is and who from. What constitutes a proposal?
We have produced all relevant licensing agreements.

MR. CERESNEY: Completegd licensing
agreements. And they need tp make a good faith basis,
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Collogquy & Argument 74

Your Honor, to answer this., 2and it’s relevant to
damages, because if he gets hundreds of offers a day,
and he’s pulled out these eight speculative, you know,
situations where he didn’t even get to a contractual
stage and he doesn’t even know who’s on the other side,
it’s relevant that there are hundreds of others that
are just as speculative, Your Honor. And it really is
relevant to that, as well as to net worth and to the
issue of valunation.

THE COURT: Okay. How does somebody
chronicle, going back to 2002, whatever ~-~ I don’t -- I
don‘t even know -- what -- what’s a -- a proposal to -~
iz that like somebody say, if he -- how much will it
cost 'us to use the Trump name inside our product or
gsomething like that?

"MR. CERESNEY: "Your Honor, there are — there
are pitches, I’'m sure, that are made to him with regard
to using his name on'a new -— on a number of .
properties. 2And I‘m sure he gets these in writing,
Your Honeor, and it would be very easy for the
plaintiff, I think, to go to the people at his
organization, employees who do this for day in/day out,
who save these proposals and to get these proposals and
provide them to us. That’'s what we’re asking. We're
not asking for, you know, somebody who happens to see

Collogquy & Argument / Ruling 75

him on the street who comes up to him, we’re asking for
specific proposals:that have been made to him.

MR. TAMBUSSI: There’s certain assunptions
that are being met -- being made here that Mr. Trump,
number one, actually becomes aware of all proposals
that are made to him; and number two, keeps some record
of them.

THE COURT: Right. Well, this is --

MR. TAMBUSSI: Certainly, that could be
addressed next Wednesday, question number & oxr 7.

MR. CERESNEY: Your Honor, he’s got employees
to do this. ZIt’s an organization.

MR. TAMBUSSI: How do you kmow that? How do
you know that?

MR. CERESNEY: Because I deposed his
controller ——

THE COURT: Well, hold on.

MR. CERESNEY: -- for two days, Your Honox.
THE' COURT: Hold on. Hold on. Hold on. I
don’t know whether or not these writtem -- first of

all, I‘l1ll interpret interrogatory number 9 as being
written offers or proposals to license. If the
plaintiff has a record of the written offers or
proposals and he keeps them, that’s what the
interrogatory should -- that’s what the response to the
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Ruling 76

interrogatory should be and then, depending upon how
onerous or cumbersome it is, either come to the office
oxr -~ oxr to copy them.

But I think there should be sonme Yresponse,
specifically as to what extent the plaintiff keeps
written offers or Proposals to license. There’s going
to be a claim about damage to the brand name, I think
it meets the framework of 410(2) that the defense is
entitled not just to licenses, but to offers and
broposals, but I’ll write -- I’11l incorporate written
offers or Droposals. Otherwise, you get into the
pProblem, Supposing the plaintiff is at some restaurant

particularly in thig situation -- everybody that
approaches you with some type of deal.

So, we’ll limit it now to written offers or
bxoposals that are maintained within the plaintiff's
organization.

MR. CERESNEY: And I assume that includes
email, Your Honor. Because email is documents, I
believe, so -~ and you -—-

THE COURT: Unless there’'s a privilege

Ruling 77

asserted, all written offers and Proposals, I‘m going
Lo -- again, I don’t —- I don’t know that in today’s

thought was confidential is not s0 confidential.

MR. CERESNEY: That’s correct, Your Honor. T
uvnderstand. and 1 was just raising that, because
Trump’s controller, where we understood that, in fact,
he had not been instructed to Presexve emails and, in
fact, that he hag not searched his emails for
responsive documents. So, I raise it specifically to
at least start to raise that issue, so that we make

sure that that ig included and there’s an understanding
that that’s included.

Your Honor, the other --

THE COURT: With regard -~ in regards to this
particular interrogatory number 9, T have grafted onto
the question the written offers or written proposals
and I -- I‘m not carving out those written proposals or
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written offers, just because they‘re in email form.

MR. CERESNEY: Right.

THE COURT: If he has them and they’re in
email form, so be it. As opposed to the verbal type of
communiications that ocecur that, you know, you expect

. somebody -- we’ll limit it now to the written offers or

written proposals and I’'m not distinguishing between
emails and non-email.

MR. CERESNEY: Okay. 2and, Your Honor, you
mentioned -- T heard -- I'm sorry to move onto anothexr
issue. I heard plaintiff’s counsel say they would
supplement numbexs -~ in the same exhibit, exhibit Q --
numbexrs 11, which is -- relates to the Bayrock Group; -

MR. TAMBUSSI: Yes.

MR. CERESNEY: -- 12, which relates to offers
on particular properties; —-

THE COURT: Bayrock was the intermediary?

MR. CERESNEY: Yeah and I -- I‘m going to get
—- the -- on the Bayrock, Your Honor, there’s an
additional issue. We had requested documents relating
to Bayrock and have been told by plaintiffs that
they’xe not obligated to produce those documents. And

the reason we asked plaintiff for documents from
Bayrock ---and we’ve been asking Bayrock toe —-- is
Ruling / Colloquy & Argument 79

because plaintiff, in response to our notice of a
deposition of a corxporate representative to testify
about these lost corporate opportunities, identified
the Bayrock Group as their representative. »And so we
have asked for documents in response to that, so that
we could, before Mr. Arif’s deposition, have the
documents that are relevant to his relationship to Mr.
Trump.

and, in fact, if you look at —-- it’s exhibit
T, Your Honor, in the crogs-motion. This is the letter
where they identify Mr., Arif as their corporate
representative on these issues. 2And so, they actually
say, you —- “in response to your request that we
identify the representative who will testify about
these transactions, we advise that,” and then go and
talk about “Mr. Lorber and Mr. Arif will testify about
the transactions.” and so, what we've asked is, just
as you would with a 30(b) (6} witness or somebody of
that nature, if they’'re your agent, we just want the
wit -- we just want the documents that are relevant
before the deposition.

THE COURT: The --

MR. CERESNEY: The deposition is scheduled
for January 11.

MR. MELODIA: Eleventh.
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MR. CERESNEY: 2And so that’s why we’re asking

THE COURT: All right. Yes?

MR. TAMBUSSI: To the extent that we have any
such documents, Judge, my understanding is that they’ve
already been produced.

THE COURT: You mean that the prlaintiff has
or that Mr. Arif hag?

MR. TAMBUSSI: fThat the Plaintiff has.

THE COURT: So, they’re asking kind of -~ to
-- for you to get it directly from Mr. Arif.

MR. CERESNEY: WThat's correct, Your Honor.

MR. TAMBUSSI: The representation, Judge, is
that any such documents relevant -- such relevant
documents relate -- related to the interrogatory have
been produced.

. THE COURT: All right.

MR. TAMBUSSI: fThey’re the same documents,

THE COURT: All right. Fair enough.

MR. CERESNEY: By Mr. -—- by Mr. Arif? Or by
=- by the plaintiff?

MR. TAMBUSSI: Right, we cited in our brief,
Judge, in any case where plaintiff ~- defendants depose
Me. Arif in January, they can confirm plaintiff’s
understanding that Bayrock has no other documents

now.

Colloquy 81

relating to the lost buginess opportunities, that those
already produced in this litigation.
' THE COURT: All right.

MR. CERESNEY: Okay. If that’'s the
representation we’re getting, that's fine.

MR. TAMBUSSI: Well, that’s what we have,
Judge.

MR. CERESNEY: Well, Your Honor --

. MR. TAMBUSSI: I mean, what -- we ~— we made
the representation that --

MR. CERESNEY: After --

MR. TAMBUSSI: No, wait, wait. This was
filed on Decembér 3rd.

THE COURT: All right, every -- you know, I
mean, it would be nice if everything in this case would
go so smoothly that these issues won’t arise, but
that’'s kind of unrealistic, so we’ll iron them out,
we’ll see where we head and there’s not going to be any

All right. What’s the next issue that was
raised in the cross-motion?

MR. CERESNEY: Your Honor, there’s just the
one last -- one last clarification in which 1’11 make
sure that I'm clear on, at least. With regard to the
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reputation response, I know Your Honor ordered them to
identify any witnesses that they have that will testify
to that. I take it, though, you were wusing that a=z an
example of a more-thorough response to the extent they
have any, to interrogatory number 20 and not- limiting
it to just say we know this witness, as opposed to the
factual basis, which is what it asks for, which is
broader. )

THE COURT: Yeah, but my original concern was
that, because of the nature of the case, that a lot of
these interrogatory gquestions have the, you know, the
sections A through, you know, R, 12-15 sub ~- just so
to avoid any confu51on or problem down the line, and
because there is a large amount in dispute, that there
be specific answers to each subpart, even though it may
very well be that a ot of those answers are going to
be redundant or plalntlff doesn’t know, that type of
thing. 2and 30 days is & reasonable time that it’s
done. But I‘m not ruling specifically in regards to
the merits of any particular answer.

MR. CERESNEY: I understand, Your Honor.

THE COURT: Yeah, I just think -- and like I
said, maybe it exalts form over substance. We all
frequently cut to the chase in the answer and hope that
that’s responsive and, you know, I could spend a day

Colloquy . 83

901ng through every single question and answer and try
to micrd manage it ~- and, if that’'s what it comes to,
that’s what it comes to -- but I think that it would be
beneficial to avoid any potential confusion down the
line, even though, as I say, it may be exalt in form
over subgtance, that the plaintiff provides specific
answers to all the subparts, even though, as I say, I
recognize that a lot of the answers are going to be *I
don’t know,” “plaintiff has no personal knowledge,” or
“see answer to 26(1),” in response to -- to
interrogatory 26 (m). .

MR. CERESNEY: I hear Your Honor and I think
-- 50, I think that clarifies that you were speaking
with regard to the whole interrogatory.

And then there’s just two others that I just
want to confirm, which is on the second set of
interrogatories, 14 and 15, I think plaintiff said they
would supplement. .

MR. TAMBUSSI: We did say that, Judge, and
with regard to the -- Estate in Palm Beach and the 40
Wall Street.

MR. CERESNEY: Okay. I just wanted to
clarify. 2and then, with regard to the date, I think
you said 30 days, Your Honor? I guess we would just
ask that, if today is the 7th, that it be Monday,

3240a
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January 7th and, actually, that will actually turn out
to be timely, because then we will have the two
depositions we mentioned on the 9th and the 11th.

COURT: Do you anticipate any problem

THE
with that, Mr. Tambusgi,?

else?

MR. TAMBUSSI: Yo, Judge.
THE COURT: Okay. Fair enough. Anything

MR. TAMBUSSI: That’s all for today, Judge.
THE COURT: a1l right.

MR. CERESNEY: That’s it for Your Honor.

Thank you, Your Honor.

Honor.

THE CQURT: al1l right. Vexry good.
MR. TAMBUSSI: Have a good weekend, Your

THE COURT: Thank you, Mr. Tambussi.
MR. MELODIA: Thank you.

MR. CERESNEY: Thank You, Your Honor.
MR. RESSLER: Thanks, Your Honor.

**********

*
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