Y /ot 4
SUPREME COURT OF THE STATE OF NEW YORK 0O C( (N \] @)
COUNTY OF WESTCHESTER :
: X
SEVEN SPRINGS, LLC, Index No.: 21162/09
Plaintiff,
-against- NOTICE OF CROSS MOTION
THE NATURE CONSERVANCY, ROBERT BURKE,
TERI BURKE, NOEL B. DONOHOE and JOANN Assigned J ustlce QF !L
DONOHOE, Francls AsNico
Defendants. (LAYLLQ Zﬂg
X Tl@fgmm boxg
CLE
PLEASE TAKE NOTICE, that upon the annexed Afﬁrmatlon of Julius W C mgg’étfggg

annexed thereto Plaintiff will cross move before this Court at the Westchester County Courthouse located
at 111 Dr. Martin Luther King Jr. Boulevard, White Plains, New York 10601 on the 2™ day of September,
2010 at 9:30 a.m. in the forenoon of said day or as soon thereafter as counsel can be heard for an Order
granting Plaintiff leave to serve and file a Second Amended Complaint in the form annexed hereto, together
with such other and further relief as to this Court may seem just, proper and equitable, together with the
costs and disbursements of this action.
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Attorneys for The Nature Conservancy
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White Plains, NY 10604
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Attorneys for Noel B. Donohoe and Joann Donohoe and
Robert Burke and Teri Burke
120 Bloomingdale Road .
White Plains, NY 10601
(914) 422-3900

WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER, LLP
Attorneys for Robert Burke & Teri Burke

3 Gannett Drive ‘ ’

White Plains, NY 10604
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF WESTCHESTER
X
SEVEN SPRINGS, LLC, Index No.: 21162/09
Plaintiff,
-against- AFFIRMATION IN SUPPORT OF
CROSS MOTION AND IN
THENATURE CONSERVANCY,ROBERT BURKE, OPPOSITION TO MOTIONS FOR
TERI BURKE, NOEL B. DONOHOE and JOANN REARGUMENT AND/OR
DONOHOE, RENEWAL
Defendants.
X

JULIUS W. COHN, an attorney at law duly licensed to practice in the State of New York, under
penalty of perjury hereby affirms and subscribes as follows:
1. I am a member of the law firm of Cohn & Spector, attorneys of for Plaintiff Seven
Springs, LLC (“Seven Springs™), and am fully familiar with all of the facts and circumstances heretofore had
herein. I make this Affirmation in opposition to the Defendants’ motions for reargument and/or renewal
(where requested) and in support of the Plaintiff’s cross motion for leave to serve and file a Second
Amended Complaint in the form annexed hereto.

THE CROSS MOTION TO SERVE AND FILE THE PROPOSED
SECOND AMENDED COMPLAINT SHOULD BE GRANTED

2. The within cross motion seeks to serve and file a Second Amended Complaint "
(attached hereto as EXHIBIT “A”). The cross motion should be granted. As the Court is aware, in the
absence of prejudice or surprise to the opposing party, leave to amend the Complaint should be freely

granted, Trataros Construction, Inc. v. New York City Housing Authority, 34 A.D.3d 451, 452-453, 823

N.Y.S.2d 534. The fact that the proposed Amended Complaint is a Second Amended Complaint does not

take away from the fact that such amendment shall be freely granted, CPLR §3025(b), WMC Mortgage

Corp. v. Vandermulen, 63 A.D.3d 1050, 880 N.Y.S.2d 574 (2™ Dept. 2009). Further, as can be seen from
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a reading of the proposed Second Amended Complaint, it is neither “palpably insufficient nor patently
devoid of merit”, WMC Mortgage Corp., supra, Lucido v. Mancuso, 49 A.D.3d 220, 232, 851 N.Y.S.2d
238. '

3. A review of the proposed Second Amended Complaint clearly indicates that it brings
to the Court additional facts and clearly resolves all of the issues raised by the Defendants. The instant
action has not even entered the discovery phase. It has not gone beyond the initial pleading phase.
Accordingly, there is no prejudice to the Defendants and the Complaint is drafted “to comply with the facts
as they unfold”, Bogoni v. Friedlander, 197 A.D. 2d 281, 610 N.Y.S. 2d 511 (1* Dept. 1994). Thus, as can
be seen from a perusal of the proposed Second Amended Complaint, it recites facts uncovered during the
discovery phase of the related action involving Seven Springs’s easement and real property rights in the
declaratory judgment action commenced by it in 2006 and pending before this Court (Index No. 9130/2006,
“the related action”). The proposed Second Amended Complaint also sets forth statements with even greater
specificity than the Amended Complaint (Exhibit “2” to TNC’s motion papers), substantiating Plaintiff’s
allegations of prima facie tort, injurious falsehood and slander of title, some of which statements were made
in 2008 and 2009.

Based upon the above, the Court should grant the cross motion and allow the service
and filing of Plaintiff’s proposed Second Amended Complaint..

DEFENDANTS’ REARGUMENT MOTIONS MISAPPLY THE LAW
ON A CPLR §3211 MOTION

4, Basically Defendants, inter alia, reargue that it was a misapprehension of the law by
this Court to decide as it did. TNC, in its Memorandum of Law, argues that this Court "‘misapprehehded -
or at the very least misapplied - the standard applicable” to a motion to dismiss (or at least to Defendant The
Nature Conservancy’s - “TNC’s” motion to dismiss). Such is not the case. What TNC urges is that the

standard that would apply to a summary judgment motion apply to a CPLR §3211 motion, and that is simply
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not the law. As stated, generally, in Lucido, supra, and in Guggenheimer v. Ginzberg, 42 N.Y.2d 268
(1977) the criteria for reviewing a motion to dismiss a Complaint requires that the Court accept the
allegations as set forth in the Complaint (and/or as amended) and any Affidavits submitted in opposition to
a motion to dismiss such Complaint as true, and to resolve all inferences which reasonably flow therefrom
in favor of the Plaintiff. That is the standard.

5. As set forth above, the Plaintiff is not required to establish the merit of the proposed
amendment in the first instance, see Lucido, supra, and Millard v. Michael Eigen Jewelers, 5 Misc.3d
1022(A), 2004 WL 2792448 (N.Y. Sup. 2004).

PLAINTIFF’S MOTION TO REARGUE AND/OR RENEW IS
WITHOUT LEGAL BASIS

6. At the outset, Defendant TNC moves for reargument or renewal without the required
delineation, CPLR §2221. With the exception of a footnote in the Supporting Affirmation of TNC’s
attorney, Leonard Benowich, Esq., dated July 20, 2010 (“the Benowich Affirmation™) at p. 10, footnote 14,
there is no required delineation between reargument and renewal in TNC’s motion, CPLR §2221. TNC’s
motion should fail for this purpose alone as he fails to identify a reargument motion from a renewal motion
“specifically as such” (CPLR §2221(d)(1) (reargument); (CPLR §2221(e)(1) (renewal)

7. The Defendants’ motions are simply a rehash of the arguments they made prior to the
issuance of this Court’s decision from which they now seek leave to reargue. Reargument is not intended
to afford unsuccessful parties successive opportunities to reargue issues previously decided or to preéent
arguments different from those originally asserted, Bush v. The City of New York, 195 Misc. 2d 882, 762
N.Y.S. 2d 775; Alpert v. Wolf, 194 Misc. 2d 126, 751 N.Y.S. 2d 707, affirmed, 2 Misc. 3d 140(A), 784
N.Y.S. 2d 918. Additionally, should the Court grant Plaintiff’s cross motion for leave to serve and file the
Second Amended Complaint, Defendants’ arguments that Plaintiff has not stated a claim for prima facie tort

are no longer applicable or valid.



8. To the effect that all of the Defendants may claim that the proposed Second Amended
Complaint fails to state a prima facie tort, injurious falsehood or slander of title, such arguments are without
merit. A simple reading of the proposed pleading demonstrates proper recitation of each element of each
tort with sufficient particularity. Additionally, the Plaintiff’s claim as stated in the prior, Amended
Complaint is much broader than and is not limited simply to Defendants’ wrongful seeking of and obtaining
a preliminary injunction. Defendants’ attempts to limit the thrust of the Amended Complaint are
disingenuous.

9. This Court correctly addressed all of the issues raised in the prior motion practice and
did not limit itself to an argument that solely involved the Defendants’ obtaining of a preliminary injunction
in the declaratory judgment action. Further, this Court acknowledged in the prior decision that such conduct
also constitutes a valid cause of action for slander of title.! Given the fact that the instant action is at the
initial pleading stage and that no discovery of any type or kind has taken place, the advancing of the
proposed slander of title and injurious falsehood claims, in addition to the prima facie tort claim, is not
prejudicial to the Defendants who have been on notice of such possible claims since the inception of the
declaratory judgment action in 2006 in which the initial Compiaint and the Amended Complaint alleged
continuing wrongs by the Defendants in interfering with and preventing the Plaintiff from accessing,
utilizing and developing its property. Accordingly, there is no valid bar of any statute of limitations. The
proposed Second Amended Complaint not only relates back to the original actions but alleges continuing
wrongs by the same parties arising out of the same subject matter, Rivera v. Fishkin, 48 A.D.3d 663, 852
N.Y.S.2d 284 (2" Dept. 2008). As stated in Plaintiff’s prior Reply Memorandum of Law in opposition to

Defendants’ motions to dismiss, an amended pleading in a subsequent action can be deemed to relate back

'"That cause of action is stated in the Second Amended Complaint (EXHIBIT “A”), that
amended pleading forming the subject matter of the instant cross motion.
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to the commencement of a separate prior action, Town of Guilderland v. Texaco Refining and Marketing,
Inc., 159 A.D.2d 829, 552 N.Y.S.2d 704 (3" Dept. 1990) [It is permissible to relate back to the original
commencement of the action not only a claim the Plaintiff seeks to add in the same action, but even one
sought to be added to a separate but connected action]. Accordingly, there is no viable statute of limitations
bar to any of Plaintiff’s claims.

THE DEFENDANT’ CLAIMS OF “COLLATERAL ESTOPPEL” AND
“PRIVILEGE” DO NOT APPLY

10.  The Donohoe Defendants claim that they should be granted reargument on the

following basis (Affirmation of Stuart E. Kahan dated July 29, 2010, §9):
“Despite this court’s delineation of the
Donohoe Defendants’ collateral estoppel
argument, there is no indication that the court
considered this argument in support of the
motion to dismiss the complaint . . .”

11. By virtue of what the Donohoes claim is this Court’s “delineation”, it is clear that this
Court was aware of and took the “collateral estoppel” argument into account but simply discredited it. The
Court was correct in discrediting the argument. The Court’s reference to the “collateral estoppel” argument
demonstrates that it was considered, and since the granting of a preliminary injunction is not a determination
of the merits, Kaplan v. Queens Optometric Association, 293 A.D.2d 449, 739 N.Y.S.2d 461 (2™ Dept.
2002), it is clear that the Court gave it no shrift.

12.  Further, the Donohoe Defendants also seem to argue that collateral estoppel bars a
showing that the seeking and obtaining of a preliminary injunction was committed in bad faith or upon fraud
and misrepresentation. Such is not the case. Indeed, there is no absolute privilege from such wrongful
conduct, as urged by various of the Defendants.

13. Any claim of “privilege” made by the Defendants does not apply and this Court

should not grant reargument in connection with any such claim. The Defendants cannot use a claim of
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“privilege” as a cloak for primﬁ Jacie tort, injurious falsehood or slander of title. While, generally, a party
may not be held in damages for asserting his rights in court, a cause of action in prima facie tort will lie .
where prior litigation was instituted solely with the intent of harming another party without either excuse
or justification, Serrano v. Flight Motel, Inc., 95 Misc.2d 669, 408 N.Y.S. 2d 198 (Sup. Ct. Queens Co.,
1978). The absolute privilege attaching to testimony in judicial proceedings should not be applied if a party
manipulated the legal process or initiated litigation in order to defame or injure another party under the
protective cloak of privilege, Andrews v. Steinberg, 122 Misc. 2d 468 (Sup. Ct. NY Co. 1983). Harm
intentionally done is actionable if not justified; to such action the stringent rules of libel and slander do not
apply and consequently the defense of privilege may not be interposed, Schauder v. Weiss, 276 A.D. 967
(2" Dept. 1950), citing American Guild of Musical Artists v. Petrillo, 286 N.Y. 226 at 231 and Salmond

on the Law of Torts, 10" Ed. at 588, 589.

THE PLAINTIFF HAS NOT WAIVED A CAUSE OF ACTION FOR
SLANDER OF TITLE

14.  Inthedecision from which the Defendants seek reargument, the Court acknowledged
that the allegations of the Amended Complaint support a valid claim for slander of title. The proposed
Second Amended Complaint (EXHIBIT “A”) specifically alleges the torts of slander of title and injurious
falsehood, in addition to alleging a prima facie tort. Again, since the action is in its initial stages and has
not gone beyond the pleading stage, the Defendants cannot be heard to claim prejudice; also, the torts of
injurious falsehood and slander of title relate back and are also ongoing. The Defendants recently and
continually have made allegations that constitute the commission of such torts, without basis in fact or law.
Accordingly, the Second Amended Complaint properly states such causes of action. The proposed Second
Amended Complaint sets forth specific statements and conduct both relating back to 2006 and continuing
thereafter. The Court found sufficient specificity in the Amended Complaint and there is even greater

specificity in the proposed Second Amended Complaint relative to the three torts alleged.
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ANY CLAIM OF A “SLAPP SUIT” HAS NO BASIS IN
LAW OR FACT

15.  Defendants’ assertion that this is a SLAPP SUIT is, as stated previously in prior
motion practice, without merit. The Defendants totally fail to demonstrate in any way that any of the
Plaintiff’s allegations in either the Amended Complaint or the proposed Second Amended Complaint fall
within or are violative of Civil Rights Law §76-a. Further, the declaratory judgment action involves a
dispute between private parties fo the fee title of areas of Oregon Road and to the easement area of Oregon
Road, Villanova Estates, Inc. v. Fieldston Property Owners Association, Inc., 23 A.D. 3d 160, 803 N.Y.S.
2d 521 (1* Dept. 2005). Plaintiff’s claims are predicated upon ownership rights and such rights may be
enforced in an action at law for money damages, Suffolk Business Center v. Applied Digital Data Systems,
78 N.Y. 2d 383, 387, 576 N.Y.S. 2d 65, 581 N.E. 2d 1320 (1991)).

WHEREFORE, it is respectfully requested that the Defendants’ motions for reargument and (where
stated) for renewal be in all respects denied and Plaintiff’s cross motion for leave to serve and file the
Second Amended Complaint in the form annexed be in all respects granted, together with such other and
further relief as to this Court may seem just, proper and equitable.

Dated: White Plains, New York
August 79 , 2010

TULIUS V. COHN, ESQ.



EXHIBIT A

(./y



SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF WESTCHESTER
X
SEVEN SPRINGS, LLC, Index No.: 21162/09
Plaintiff,
-against-
SECOND AMENDED
THE NATURE CONSERVANCY, ROBERT BURKE, COMPLAINT
TERI BURKE, NOEL B. DONOHOE and JOANN
DONOHOE,
Defendants.
X

Plaintiff, Seven Springs, LLC, by its attorneys, Cohn & Spector, Esgs., for its second amended
complaint against defendants, The Nature Conservancy, Robert Burke, Teri Burke, Noel B. Donohoe and
Joanne Donohoe, sets forth and alleges:

1. Plaintiff, Seven Springs, LLC (“Seven Springs™) is a New York Limited Liability
Company duly organized under the laws of the State of New York, and having a principal place of business
at ¢/o The Trump Organizatioﬁ, 725 Fifth Avenue, New York, New York 10022.

2. Upon information and belief, Defendant The Nature Conservancy (hereinafter “TNC”)
is a 501(c)(3) corporation authorized to do business in the State of New York, and has a place of business
located in the Town of North Castle, Westchester County, New York.

3. Upon information and belief, TNC is also known as Nature Conservancy Inc.

4. Upon information and belief, Defendants Robert Burke and Teri Burke (collectively
referred to herein as “Burke”) are residents of the State of New York, residing at 2 Oregon Hollow Road,

Armonk, New York. Upon information and belief, Burke acquired title to real property known as 2 Oregon



Hollow Road, Armonk, New York pursuant to deed dated April 29, 1993 and recorded May 12, 1993 in
Liber 10576, Page 243. The Burkes’ deed expressly excludes any grant of any “right, title and interest” in
Oregon Road.

5. Upon information and belief, Defendants Noel B. Donohoe and Joann Donohoe
(collectively referred to herein as “Donohoe”) are residents of the State of new York residing at 4 Oregon
Hollow Road, Armonk, New York. Upon information and belief, Donohoe acquired title to real property
known as 4 Oregon Hollow Road, Armonk, New York pursuant to deed dated July 27, 1994 and recorded
August 9, 1994 in Liber 10929, Page 35. The Burkes’ deed expressly excludes any grant of any “right, title
and interest” in Oregon Road.

6. On or about June 12, 2006 title to the property owned by Realis Associates, which
is adjacent to the Burke and Donohoe properties referred to above, was transferred to Seven Springs. The
deed from Realis Associates to Seven Springs specifically provides that “the premises being conveyed are,
and are intended to be, the same premises retained by the party of the first part as set forth in deed from
Realis Associates to Robert Burke and Teri Burke dated April 29, 1993 and recorded on'May 12, 1993 in
Liber 10567, Page 243, and as set forth in deed from Realis Associates to Noel B. Donohoe and Joann
Donohoe dated July 27, 1994 and recorded August 8, 1994 in Liber 10929, Page 35”, “together with all
right, title and interest, if any, of the party of the first part in and to any streets and roads abutting the above
described premises to the center lines thereof.” Furthermore, the description of the property includes a road
widening easement for the future widening of Oregon Road approximately twenty-five (25) feet in width,
along the easterly boundary line, said easement being as shown on the Subdivision Map of Property known

as Oregon Trails, filed in the Westchester County Clerk’s Office on December 9, 1986, as Map No. 22547.



7. Seven Springs is the owner of a parcel of property (the “Seven Springs Parcel”)
comprising approximately 213 acres, and known on the tax assessment map of the Town of New Castle,
County of Westchester as Section 94.17, Block 1, Lots 8 and 9, on the tax Assessment Map of the Town of
North Castle as Section 2, Block 6, Lots 1 and 2, and on the Tax Assessment Map of the Town of Bedford
as Section 94.18, Block 1, Lot 1 and Section 94.14, Block 1, Lot 9.

8. Seven Springs acquired title to the Seven Springs Parcel from the Rockefeller
University by deed dated December 22, 1995 and recorded in the Westchester County Clerk’s Office on
December 28, 1995 in Liber 11325, Page 243, which deed more particularly describes the Seven Springs
Parcel.

9. Rockefeller University acquired title to the Seven Springs Parcel from Seven Springs
Farm Center, Inc. by deed dated April 12, 1984 and recorded in the Westchester County Clerk’s Office on
May 24, 1984 in Liber 7923, Page 639.

10.  Seven Springs Farm Center, Inc. acquired title to the Seven Springs Parcel from Yale
University pursuant to deed dated March 23, 1973 and recorded March 27, 1973 in Liber 7115, Page 592.

11.  Yale University acquired title to the Seven Springs Parcel from the Eugene and Agnes
E. Meyer Foundation (the “Foundation™) pursuant to deed dated January 19, 1973 and recorded in the
Westchester County Clerk’s Office on March 7, 1973 in Liber 7115, Page 577.

12.  Upon information and belief, Nature Conservancy acquired title to the Nature
Conservancy Property from the Foundation by deed dated May 25, 1973 and recorded in the Westchester
county clerk’s office on May 30, 1973 in Liber 7127, Page 719.

13.  The Nature Conservancy Property is situated in the Towns of North Castle and New
Castle, County of Westchester and is more particularly described in the aforesaid deed recorded in the

Westchester County Clerk’s Office on May 30, 1973 in Liber 7127, Page 719.



14.  Plaintiff, through all its grants in its chain of title, received an express easement over
Oregon Road in all directions including to the south over Oregon Road to the public paved portion of
Oregon Road in the vicinity of Pole 40 at the intersection of Oregon Hollow Road and Oregon Road.

15.  Thedeedreferred to in paragraph 11 hereof, from the Foundation to Yale University,
contains (at Liber 7115, Page 585) the following language:

“Together with all right, title and interest, if
any, of the party of the first part, in and to any
streets and roads abutting the aforesaid
premises to the center lines thereof, together
with the appurtenances and all of the estate
and rights of the party of the first part in and
to said premises . . .”

16.  Plaintiff, through all its grants in its chain of title, received fee simple absolute to its
premises and to the bed of Oregon Road to the midpoint thereof where said road abuts its property on the
northerly and westerly boundaries.

17.  Upon information and belief, months prior to TNC’s taking title to its own property
by deed dated May 25, 1973, TNC was intimately involved in negotiations with the Foundation as to the
property descriptions, boundaries and rights concerning the Foundation’s intended conveyances of portions
of its real property to both Yale University and TNC, it originally being unknown to TNC as to which
property conveyance from the Foundation would occur first.

18.  Asset forth above, the Foundation first conveyed property to Yale University as set
forth in paragraph “11" hereof and subsequently conveyed TNC’s property to TNC on May 25, 1973.

19.  Upon information and belief, prior to the taking of title to TNC’s property, TNC was
in continual verbal and written communication with the Foundation resulting in TNC’s receipt from the

Foundation of property descriptions, boundary lines and surveys of the lands conveyed and/or to be

conveyed to both Yale University and TNC.



20.  Uponinformation and belief, prior to TNC’s taking of title to its own property on May
25, 1973, TNC received a survey bearing a legend, a portion of which reads:
“Survey showing land owned by Eugene and
Agnes E. Meyer Foundation to be conveyed to
The Nature Conservancy”
21.  Uponinformation and belief, prior to TNC’s taking of title to its own property on May
25, 1973, TNC received a survey bearing a legend, a portion of which reads:
“Survey showing land owned by Eugene and
Agnes E. Meyer Foundation to be conveyed to
Yale University”
22.  Upon information and belief, prior to TNC’s taking title to its property on May 25,
1973 TNC received a survey of the property to be conveyed to it, which survey bore the seal of Robert M.
Henrici, Licensed Land Surveyor No. .41533.
23.  Upon information and belief, prior to TNC’s taking title to its property on May 25,
1973 TNC received a survey of the land previously conveyed by the Foundation to Yale University, which
survey bore the seal of Robert M. Henrici, Licensed Land Surveyor No. 41533.
24.  Upon information and belief, when TNC acquired title to its property from the
Foundation it was fully aware of the abutting landowner (Yale University), the parameters of both properties
and both properties’ respective relationships to each other, including the fact that each abutted Oregon Road.
25.  TheFoundation’s deed to Yale University and the Foundation’s deed to TNC contain
identical provisions which grant fee title to the midpoint of Oregon Road and express easements over
Oregon Road where each such property abuts Oregon Road.

26.  The deed dated May 25, 1973 by which the Foundation conveyed portions of its

property to TNC contains an express easement over Oregon Road.



27.  Onorabout May 23, 1973, TNC entered into an unrecorded letter agreement with the
Foundation by which TNC, in words or substance, agreed to “continue to maintain all or any part of the
Meyer Sanctuary as a nature preserve or in a way which will conserve its essential natural character”
(hereinafter, “the May 23, 1973 letter’s language™).

28.  When the aforementioned letter agreement was entered into on May 23, 1973, the
Foundation had already conveyed property to Yale University with an express easement over Oregon Road.

29.  The unrecorded May 23, 1973 letter agreement between the Foundation and TNC
contains no provisions restricting Yale University’s easements rights over Oregon Road or abrogating any
such rights, and the Foundation’s deed to TNC dated May 25, 1973 contains the identical express easement
over Oregon Road that was given to Yale.

30.  Uponinformation and belief, prior to the conveyances by the Foundation to both Yale
and TNC in 1973 as aforementioned, Oregon Road was an open, publicly used and maintained highway
running through the Towns of North Castle and New Castle.

31.  Upon information and belief, at some point in time prior to 1973 Oregon Road
became a public highway by virtue of its having been used and maintained as a public highway for a period
of 10 years.

32.  Uponinformation and belief, in or about 1990 the Town Board of the Town of North
Castle purportedly closed and discontinued as a public road a portion of Oregon Road pursuant to Highway
Law §205.

33.  Upon information and belief, Oregon Road in the Town of North Castle was
purportedly closed through the section where it meets the public, paved part of the road in the vicinity of

Pole 40 at the intersection of Oregon Road and Oregon Hollow Road.



34.  Upon information and belief, the Town of North Castle caused at some point in time
to be erected and thereafter maintained a barrier on Oregon Road at or near the point designated as “Pole
40" and where the road abuts the public portion of Oregon Road a barrier consisting of a gate and/or metal
guide rail (the “Gate”) thereby partially blocking and obstructing access to or from Oregon Road to the south
by persons in vehicles.

35. Upon inforrﬁation and belief, in order to insure that Plaintiff could not use the portion
of Oregon Road which the Town had closed to public travel, the Defendants embarked upon a plan which
was maliciously designed to prevent the Plaintiff from opening and using such part of the road by asserting
that Plaintiff had no right, title or interest therein, despite full knowledge of the falsity of such a position and
such assertions and that Plaintiff would be injured thereby.

36.  Upon information and belief, in furtherance of such plan the Defendants
communicated both verbally and in writing to the Town of North Castle and to neighboring residents and
homeowners in the pertinent geographic area that Plaintiff had no right, title or interest in the closed section
of Oregon Road which would permit Plaintiff to access its property from the south.

37.  Uponinformation and belief and by virtue of the foregoing, the Defendants prevented
the Plaintiff from utilizing and accessing its property over Oregon Road from the south, insisting and thereby
requiring that Plaintiff seek a judicial declaration of its rights to access its property over Oregon Road from
the south, knowing and intending that in the interim Plaintiff would be unable to utilize its property over a
protracted period of time while involved in the course of complex real estate litigation.

38.  In2006, Seven Springs commenced an action against TNC, Burke, Donohoe, Realis

Associates and the Town of North Castle, which action was assigned index number 9130/2006 by the



Westchester County Clerk (“the declaratory judgment action™) in which, inter alia, Plaintiff sought quiet
title to Oregon Road and claimed its fee interest and easement rights in and to Oregon Road.

39.  Upon information and belief, subsequent to the commencement of the declaratory
judgment action the Town of North Castle sought and obtained a title report wherein it was requested that
a search be made of the chain of title of Oregon Road, specifically for easement and access rights in favor
of Plaintiff over Oregon Road, said title company being Fidelity Title, Ltd.

40. By letter dated February 16, 2006, Fidelity Title, Ltd. confirmed to counsel for the
Town of North Castle that Plaintiff has a private easement for access over Oregon Road. |

41. By Stipulation dated February 25, 2009 the Town North Castle stipulated with
Plaintiff, inter alia, that:

“Defendant North Castle agrees that it will not
contest Plaintiff’s position that it has easement
rights over Oregon Road as shown in its title
report.”

42.  ThatbyaDecision ofthe Supreme Court, Westchester County dated August 11, 2009,
entered in the Office of the Westchester County Clerk on August 12, 2009, a motion made by the Town of
North Castle to dismiss the declaratory judgment action as against the Town, said motion being based upon
the aforementioned Stipulation, was granted by the Supreme Court of the State of New York, County of
Westchester by an Order made in the declaratory judgment action dated August 11,2009 and entered August
12, 2009.

43.  Upon information and belief, the motion made by the Town of North Castle which

resulted in the Decision and Order of the Supreme Court, Westchester County, dated August 11, 2009 was

opposed by Defendants TNC, Burke and Donohoe in an attempt to block the settlement between the Plaintiff



and the Town of North Castle so that there would be ﬂo acknowledgment on the part of the Town of North
Castle and recognized by the Court that there is a valid private express easement over Oregon Road in favor
of Plaintiff.

44.  Plaintiff has sought to develop the Seven Springs Parcel, and in connection with the
development submitted various plans and proposals to the Planning Board of the Town of North Castle and
to the Planning Board of the Town of Bedford.

45.  Inorderto develop the Seven Springs Parcel pursuant to certain plans and proposals
the Town of Bedford Planning Board has required, among other things, that Plaintiff have secondary access
to the Seven Springs Parcel. The only viable secondary access to the Seven Springs Parcel is from the south.
The only means by which access can be had to any public highway, street, road or avenue from the Seven
Springs Parcel to the south is via the road known as Oregon Road.

46.  TheDefendants, acting solely out of disinterested malevolence, and with the exclusive
intention of injuring or damaging Plaintiff, engaged in a pattern and/or consistent course of conduct designed
to impede and/or prevent the Plaintiff from exercising its rights of ownership and easements, thereby
affecting and reducing the economic value of the Plaintiff’s property and the use and enjoyment thereof.

47.  Aspartofthe conduct described in paragraph 46 above, Defendants have continuously
attempted to block the Plaintiff, its agents, servants and employees from having access to Plaintiff’s property
from the south, by knowingly misrepresenting that TNC was the exclusive owner of the roadbed of Oregon
Road in the Town of North Castle and that Plaintiff had no right of access, usage, passage over or any title
therein. |

48.  As part of the conduct described in paragraph 46 above, The Nature Conservancy

falsely represented in written correspondence to the Towns of North Castle and New Castle that Plaintiff



did not own the half of the roadbed of Oregon Road running along its western border and situate in the Town
of North Castle.

49.  As part of the conduct described in paragraph 46 above, the Donohoe Defendants
falsely represented to co-Defendant TNC and published to the Supervisor of the Town of North Castle that
the Oregon Road roadway “belongs to the Nature Conservancy”.

50.  As part of the conduct described in paragraph 46 above, Defendant TNC has
continually denied Plaintiff’s easement rights over all or a portion of Oregon Road to the south to the portion
of Oregon Road that is in the vicinity of Pole 40 and becomes a paved and public road.

51.  As part of the conduct described in paragraph 46 above, Defendant TNC has
continually denied that the Plaintiff has either rights by way of fee title or easement rights in Oregon Road
in the Town of North Castle and has taken the position that Plaintiff must bring an action and seek court
determination that it has such rights, while having knowledge that Plaintiff’s deed and all of Plaintiff’s
predecessors’ continuous chain of title contained language which grants Plaintiff an express easement over
Oregon Road, such full knowledge on the part of TNC being by virtue of TNC’s having prevailed as a party
in an action in which TNC was in the same position as Plaintiff herein, TNC there seeking enforcement of
identical language constituting an express easement over an allegedly abandoned public road, said case
captioned Coleman v. Village of Head of the Harbor, et al, 163 A.D. 2d 456, 558 N.Y.S. 2d 594 (2" Dept.
1990), appeal denied, 76 N.Y. 2d 712, 565 N.E. 2d 517, 563 N.Y.S. 2d 768 (hereinafter “the Coleman
case”), the language being:

“Together with all right, title and interest, if
any, of the party of the first part, in and to any
streets and roads abutting the aforesaid
premises to the center lines thereof, together
with the appurtenances and all of the estate

and rights of the party of the first part in and
to said premises . . .”

10



52.  Aspart ofthe conduct described in paragraph 46 above, with specific knowledge that
it had prevailed in the Coleman case, Defendant TNC sought to thwart, halt and/or prevent Plaintiff from
developing its property in the Town of North Castle by writing to the then Supervisor and then Town

Attorney of the Town of North Castle in April 2006:

“. . . We also write to express TNC’s
disagreement with Seven Springs’ claim and
to request that, before the Town of North
Castle considers any application by Seven
Springs which is based on its claim of such a
private easement, Seven Springs should be
required to obtain a judicial determination that
it does or does not enjoy any such private
easement. ..

Under these circumstances, we believe that
Seven Springs should be required to establish
its claim to any private easement over TNC’s
land in court . . .”

53.  That as part of the conduct described in paragraph 46 above, TNC maliciously,
knowingly and untruthfully stated in the action instituted by the Plaintiff to obtain its lawful fee and
easement rights, on March 18, 2008 that Oregon Road had not been improved and that:

“It was flattened out by use, with people
walking on it just as if when people walk from
a house to the beach, it became somewhat
‘distinct.

This has not been paved. It was not prepared
for vehicular use, and it has simply been used
and that’s the appearance it has.”

The intention of making such statement was to obtain an injunction based upon the

false information that Oregon Road had never been used as a road to travel from north to south with vehicles

or otherwise, despite the fact that TNC, at the time of the making of said statement had direct knowledge

11



of the absolute falsity of said statement and that TNC had produced, during the course of said litigation,
absolute proof that the Town of North Casﬂe had maintained Oregon Road as a public highway, utilizing
public funds, and that TNC had also produced in said litigation proof from neighboring residents that said
road had been used as a “beautiful route to Mt. Kisco” and that the same was, in fact, “a beautiful road
bounded on both sides by forest and meadows.”

54.  That as part of the conduct described in paragraph 46 above, and in order to obstruct
the aforementioned settlement with the Town of North Castle, TNC’s attorney, in the aforementioned action,
falsely represented on December 9, 2008 that:

“. .. plaintiff’s complaint does not allege and
does not seek a declaration that it owns any
part of the roadway or the roadbed of Oregon
Road...”

55.  Aspart of the conduct described in paragraph 46 above, on the same date, December
9, 2008, the attorney for the Burke and Donohoe Defendants stated, inter alia:

“. .. But right now, today, as I stand here, the

Nature Conservancy’s position along with my
client’s position is that there is no easement .

”

56.  Aspartofthe conduct described in paragraph 46 above and with knowledge that their
position that the Plaintiff does not have a private express easement over Oregon Road, the Defendants have
attempted to manipulate legal process, requiring the Plaintiff to litigate in the aforementioned action in order
to obtain its lawful rights, and have sought to justify and protect their actions in the aforementioned action
and in the instant action under the protective cloak of privilege which, by reason of their actions and sham

defenses does not and should not inure to their benefit.

12



57.  Aspart of the conduct described in paragraph 46 above, counsel for TNC, on March
18, 2008, notwithstanding the Coleman case in which his client was the prevailing party under identical
circumstances, falsely stated:

“. .. It’s not plain from the deeds that they
have that right . . ”

58.  The statements made and communicated by Defendants were and are false and untrue.

59. Upon information and belief, at the time the Defendants made and communicated
said statements., Defendants had no reasonable cause to believe the statements were true, or Defendants
knew the statements were false or demonstrated a reckless disregard for its truth.

| 60.  Notwithstanding Defendants’ knowledge of the falsity of the statements or reckless
disregard for its truth, Defendants intentionally communicated the statements, even though Defendants
knew, or should have known, that it would result in harm to Plaintiff’s interest in the Seven Springs Parcel.

61.  Defendants communicated the statements maliciously with the intention to injure
Plaintiff.

62.  That the Defendants have sought and obtained preliminary injunctive relief
prohibiting Plaintiff from exercising its full rights to the easement.

63.  That TNC has counterclaimed against Plaintiff for trespass over Oregon Road on the
false allegations that Plaintiff has no rights of any kind in Oregon Road and that the closed section of Oregon
Road is and never was a road open to vehicular passage.

64.  Plaintiff would have been able to develop the entire Seven Springs Parcel but for the

Defendants’ actions.
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65.  That the Defendants continue to unlawfully, intentionally and wrongfully deprive
Plaintiff of its right to access the easement and the Seven Springs Parcel, and to hinder, delay and/or
preclude development of the Seven Springs Parcel by a system of conduct on their part, which intends to
harm Plaintiff.

66.  As a result of the Defendants’ actions, Plaintiff, its visitors, tradespeople and the
residents of the manor house are inconvenienced and derived of the benefit of the easement, and, more
particularly are required to travel significantly greater distances to access the Seven Springs Parcel from the
north instead of the south.

67. Defendant’s actions were (I) effected by dishonest, unfair and/or improper means;
(ii) committed without reasonable justification; and/or (iii) where otherwise motivated solely by malice and
ill-will to Plaintiff as they were intended to, and actually did, cause injury to Plaintiff by preventing Plaintiff
from exercising its property rights over the easement area by preventing Plaintiff from directly accessing the
Seven Springs Parcel over Oregon Road, by preventing the development of the Seven Springs Parcel, and
by preventing Plaintiff from exercising its full use and enjoyment of the easement and Seven Springs Parcel.

68.  Upon information and belief, said Defendants’ acts are willful, without reasonable
or probable cause and are without basis in law or fact, and disinterested malevolence is the sole motivation
for Defendants action.

69.  That the injuries complained of are consistent and continuous and Plaintiff has
suffered and will suffer injury, which injury will be continuous, and that to obtain any redress the Plaintiff
will necessarily be involved in continued litigation with the Defendants and will suffer continuing damages.

70.  Thaton or about February 13,2008 a Decision was issued by the Appellate Division,
Second Department in the matter entitled Seven Springs, LL.C v. The Nature Conservancy. etal., (NY A.D.

2d Dept. 48 A.D. 3d 545).
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71.  That the Decision provides in pertinent part that “the abandonment of a public
highway pursuant to Highway Law §205 does not provide for compensation to the owners of any private
easements that would be extinguished. (Citations omitted)”. That by reason of the foregoing Decision it
has been judicially determined that the Town of North Castle never extinguished the easement pursuant to
Highway Law §205.

72. Asaresult of the actions of Defendants, The Nature Conservancy, Robert Burke, Teri
Burke, Noel B. Donohoe and Joann Donohoe, Plaintiff has been, and will in the future be, deprived of the
full use and enjoyment of the easement and Seven Springs Parcel, and the value of Seven Springs Parcel has
been greatly diminished and Plaintiff has suffered and will in the future suffer damages thereby.

73. By virtue of the foregoing Plaintiff has sustained actual and special damages in an
amount to be determined at trial and to include the following:

a. Real estate taxes paid to the Town of North Castle totaling $2,338,837.63,
which taxes, had the Plaintiff been enabled to develop and sell its property with its easement and fee title
rights in Oregon Road intact, would have either been substantially reduced or not incurred at all, but for the
wrongful actions of the Defendants as described herein above.

b. On-site maintenance costs paid by the Plaintiff in the sum of $330,749.44,
which costs, had the Plaintiff been enabled to develop and sell its property with its easement and fee title
rights in Oregon Road intact, would have either been substantially reduced or not incurred at all, but for the
wrongful actions of the Defendants as described herein above.

c. Fees paid to consultants for SEQ RA Processes totaling $1,753,781.66, which

costs, had the Plaintiff been enabled to develop and sell its property with its easement and fee title rights in
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Oregon Road intact, would have either been substantially reduced or not incurred at all, but for the wrongful
actions of the Defendants as described herein above.
c. Corporate overhead, payroll taxes and benefits in the sum of $143,750.00 that
would not have been incurred but for the Defendants’ actions.
€. Diminution in value of nine prospective homes that could have been erected

on the Seven Springs Parcel and sold yielding a profit of $7,000,000.00 each or $63,000,000.00 which loss
would not have occurred had the Plaintiff been enabled to develop and sell its property with its easement
and fee title rights in Oregon Road intact, but for the wrongful actions of the Defendants as described herein
above.

74. By virtue of Defendants’ unlawful, improper and intentional acts as set forth above,
Plaintiff should be awarded punitive damages in an amount to be determined at trial but no less than
$30,000,000.00.

AS AND FOR A FIRST CAUSE OF ACTION ' :

75.  Plaintiff repéats and reiterates the allegations as set forth in paragraphs numbered ‘;l "
through “74" as though the same were fully set forth at length herein.

76. By reason of the foregoing, Defendants are liable to Plaintiff for prima facie tort in
the sum of $67,564,1 18.73.

AS AND FOR A SECOND CAUSE OF ACTION

77.  Plaintiffrepeats and reiterates the allegations as set forth in paragraphs numbered “1"
through “76" as though the same were fully set forth at length herein.

78.  Byreason of the foregoing, Defendants are liable to Plaintiff for slander of title in the

sum of $67,564,118.73.
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AS AND FOR A THIRD CAUSE OF ACTION

79.  Plaintiffrepeats and reiterates the allegations as set forth in paragraphs numbered “1"
through “78" as though the same were fully set forth at length herein.

80.  Byreason ofthe foregoing, Defendants are liable to Plaintiff for Injurious Falsehood
in the sum of $67,564,118.73.

WHEREFORE, Plaintiff demands judgment for damages against the Plaintiffs, severaily and

individually:

a. On the first cause of action in the sum of $65,564,118.73, or alternatively

b. On the second cause of action in the sum of $67,564,118.73, or alternatively

c. On the third cause of action in the sum of $67,564,118.73, all together with punitive
damages to be determined at trial but not less than the sum of $30,000,000.00, all together with interest
thereon, and that the Plaintiff have such other and further relief as to this Court may seem just, proper and

-

equitable, together with the costs and disbursements of this action.
Dated: White Plains, New York ¢
August 20, 2010

COHN & SPECTOR

e AOGO

"\ Julius W’ Cohn
Attorneys for Plaintiff
200 East Post Road
White Plains, NY 10601
(914) 428-0505
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TO:

BENOWICH LAW, LLP

Attorneys for The Nature Conservancy
1025 Westchester Avenue

White Plains, NY 10604

(914) 946-2400

OXMAN TULIS KIRKPATRICK WHYATT & GEIGER, LLP
Attorneys for Noel B. Donohoe & Joann Donohoe

120 Bloomingdale Road, Suite 100

White Plains, NY 10605

(914) 422-3900

WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER, LLP
Attorneys for Robert Burke & Teri Burke

3 Gannett Drive

White Plains, NY 10604

(914) 323-7000
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STATE OF NEW YORK )
) ss.:
COUNTY OF WESTCHESTER )

Poel

LOURDES SALVADOR, being duly sworn, deposes and says:

That I am over the age of 18 and not a party to the within action; that I reside in Middletown,
New York, that on August 20, 2010, I served the within AFFIRMATION IN SUPPORT OF
CROSS MOTION AND IN OPPOSITION TO MOTIONS FOR REARGUMENT AND/OR
RENEWAL upon:

TO: Benowich Law, LLP .
1025 Westchester Avenue
White Plains, NY 10604

Oxman, Tulis, Kirkpatrick, Whyatt & Ge1ger
120 Bloomingdale Road
White Plains, NY 10601

Wilson, Elser, Moskowitz, Edelman & Dicker, LLP
3 Gannett Drive
White Plains, NY 10604

by depositing the same with an overnight delivery service in a wrapper properly addressed. Said
delivery was made prior to the latest time designated by the overnight delivery service for overnight
delivery. (Federal Express Tracking Nos.: 798966104542, 798966139271 and 798966056135)

Sworn to before me this
20™ day of August, 2010

e s ot

Rosemarie Muscolo
Notary Public, State of New York
4753358
Qualified in Westchester County
Commission Expires February 28, 2014
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SUPREME COURT OF THE S’PATI}OFNEW YORK
COUNTY OF WESTCHESTER ' -~

SEVEN SPRINGS, LLC, Index No.: 21162/09
Plaintiff,
-against-

THE NATURE CONSERVANCY, ROBERT BURKE,
TERI BURKE, NOEL B. DONOHOE and JOANN DONOHOE,

Defendants.

AFFIRMATION IN SUPPORT OF CROSS MOTION AND IN
OPPOSITION TO MOTIONS FOR REARGUMENT AND/OR RENEWAL

COHN & SPECTOR
Attorneys for Plaintiff
200 EAST POST ROAD
WHITE PLAINS, N. Y 10601-4959
Tel.: (914) 428-0505 Fax: (914) 428-0519

Pursuant tg 22 NYCRR 130-1.1, the undersigned, an attornef/ admitted to practice in the courts o f New York
State, certifies that, upon information and belief and reasonable inquiry, the contentions contained in the annexed
document are not frivolous. ) :

- Dated: Signature

Print Signer's Name

Service of a copy of the within is hereby admitted.
Dated:
Attorney(s) for
PLEASE TAKE NOTICE
that the within is a true copy of an
noTiceor  entered in the office of the clerk of the within named Court on , 2010.

ENTRY

that an Order of which the within is a true copy will be presented for settlement to the
noticeor  Hon. one of the judges of the within named Court,
SETTLEMENT (It

on ,at M .,
Dated: White Plains, New York \.}ﬁ;’
August 20, 2010 {

COHN & SPECTOR / !
200 EAST POST ROAD
WHITE PLAINS, N. Y 10601-4959

LT By
WVuieen 7 F

Attorney(s) for Stated Plaintiff poow

R L

-t ‘s
o P H 3 @
& o - 5 F R TR LR



- SUPREME COURT OF THE STA"QE OF NEW. YORK
COUNTY OF WESTCHESTER Y

. SEVEN SPRINGS, LLC,

Plaintiff,
- against -

THE NATURE CONSERVANCY, ROBERT BURKE,
TERI BURKE, NOEL B. DONOHOE and J OANN
DONOHOE,

Defendants. - -

PLEASE TAKE NOTICE that upon the annexed Affirmation of Janine@@.\}mgﬁon

X

:' Assigned to:. F‘LE.D

: '*Hori Francis A. Nicolal

X

..... 34%#)&

. RECEIVED

JuL 2 8 2010

CHIEF CLERK
WESTCHESTER SUPREME
NOTICE OF CROSS-MOTION

FOR REARGUMENT

Index No.: 21162/09

Return Date: September 0 \ poN )

a TMOT
GOUNTY

dated August 3, 2010, the exhibits annexed thereto, this Court’s Order filed on June 25, 2010,

and upon all pleadings and proceedings heretofore had herein, as well as the briefing schedule set

by this Court on July 23, 2010, the undersigned will move before Hon. Francis A. Nicolai at the

Westchester County Courthouse, 111 Dr. Martin Luther King, Jr. Boulevard, White Plains, New

York on the 2™ day of September, 2010 at 10:00 a.m., or as soon thereafter as counsel can be

heard for an Order pursuant to CPLR § 2221, granting re-argument of the motion by defendants,

ROBERT BURKE and TERI BURKE, to dlsmlss the plaintiff’s complaint and the plaintiff’s

cross-motion to serve an amended complaint on the ground that the Court overlooked or

misapprehended matters of fact or law; and upon granting reargument granting the motion by

defendants, ROBERT BURKE and TERI BURKE dismissing the plaintiff’s complaint in it

entirety and denying the plaintiff’s cross-motion to serve an amended complaint; and for such

other further and different relief as this Court deems just and proper.

\2859868.1



PLEASE TAKE FURTHER NOTICE that pursuant to CPLR § 22149(b), answering
affidavits and cross-motions, if any, shall be served so as to be received no later than seven (7)

days before the motion return date.

Date: White Plains, New York
August 3, 2010

Yours, etc.

WILSON, ELSER, MOSKOWITZ, EDELMAN
& DICKER LLP

Attorneys for Defendants

ROBERT BURKE and TERI BURKE

3 Gannett Drive

White Plains, New York 10604

(914) 323-7000

File No.: 08139.00589

By: QMM QW

[ANINE A/MASTELLONE

TO: COHN & SPECTOR
Attorneys for the Plaintiff
Attention: Julius W. Cohn, Esq.
200 East Post Road
White Plains, NY 10601
(914) 428-0505

OXMAN TULIS KIRKPATRICK WHYATT & GEIGER, LLP
Attorneys for Defendants

NOEL DONOHOE and JOANN DONOHOE

Attention: John Kirkpatrick, Esq.

120 Bloomingdale Road

White Plains, New York 10605

(914) 422-3900

BENOWICH LAW, LLP

Attorneys for Defendant

THE NATURE CONSERVANCY
Attention: Leonard Benowich, Esq.
1025 Westchester Avenue

White Plains, New York 10604
(914) 946-2400
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF WESTCHESTER
x Index No.: 21162/09

SEVEN SPRINGS, LLC, :

Plaintiff, :

- against - AFFIRMATION IN SUPPORT
: : OF CROSS-MOTION FOR

THE NATURE CONSERVANCY, ROBERT BURKE, REARGUMENT
TERI BURKE, NOEL B. DONOHOE and JOANN :
DONOHOE,

Defendants.

X

JANINE A MASTELLONE, an attorney duly admitted to practice law before the
Courts of the State of New York, hereby affirms the following under the penalty of
perjury:

1. T am Of Counsel to the law ﬁrm of WILSON, ELSER, MOSKOWITZ,
EDELMAN & DICKER LLP, attorneys of record for the defendants, ROBERT BURKE
and TERI BURKE (hereinafter, the “Burke defendants”). This Affirmation is
respectfully submitted in support of the Burke defendants’ cross-motion for an Order
pursuant to CPLR § 2221, grgnting reargument of the Burke defendants’ motion to
dismiss the plaintiff’s complaint as well as the plaintiff’s cross-motion to serve an
amended complaint. Upon granting reargument, the Burke defendants request that this
Court dismiss the plaintiff’s complaint in its entirety, and deny the plaintiff’s cross-

motion to serve an amended complaint.

2. In an Order filed on June 25, 2010, this Court denied the Burke defendants’ |

motion to dismiss the plaintiff’s complaint and granted plaintiff’s cross-motion to file an

amended complaint. A copy of said Order is attached hereto as Exhibit “A”.

2859985.1
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3. The Nature Conservancy (“TNC”) moved by Order to Show Cause to reargue.
On July 23, 2010, this Court set a briefing schedule as to the submission of the motions to
reargue, indicating a return date of September 2, 2010. Therefore, this cross-motion is

made returnable on the same date.

4, The Burke defendants adopt in their entirety the arguments set forth by TNC
in support of its motion to reargue.. Thus, so as not to burden the Court with duplicative
and voluminous documentation, the Burke defendants respectfully refer the Court to the
exhibits already annexed to TNC’s Order to Show Cause. Additionally, the Burke
defendants incorporate by reference herein, all exhibits attached to TNC’s application for

reargument, except for those cited herein, which are not attached to TNC’s application.

5. On or about December 2, 2009, the Burke defendants moved to dismiss the |
plaintiff’s complaint pursuant to CPLR §§ 3211(a)(1), (7) and 3211(g). Copies of the
Burke defendants’ Notice of Motion, Affirmation and Memorandum of Law (and
accompanying exhibits) in support of the motion to dismiss are attached hereto

collectively as Exhibit “B”.

6. Additionally, copies of the Burke defendants’ Affirmation in further support
of the motion to dismiss the complaint and in opposition to the plaintiff’s cross-motion
for leave to amend the complaint and accompanying Memorandum of Law are attached

hereto collectively as Exhibit “C”.

7. CPLR § 2221 provides that a motion for leave to reargue shall be based upon
matters of fact or law allegedly overlooked or misapprehended by the Court in
determining the prior motion, but shall not include any matters of fact not offered on the .

prior motion.

2859985.1



8. In addition to the arguments raised by TNC and adopted by the Burke
defendants herein, it is respectfully submitted that the. Court overlooked and/or
misapprehended the pleading requirements based upon the Burke defendants’ assertion in
the motion to dismiss that the plaintiff’s complaint constituted a Strategic Lawsuit
Against Public Participation (SLAPP) suit in violation of the provisions of Civil Rights
Law § 76-a. More specifically, the Burke defendants moved for dismissal in part, based
upon CPLR § 3211(g), alleging that the plaintiff’s baseless action was commenced for
the sole purpose of silencing the Burke defendants, relative to the defense of claims

asserted in the 2006 action.

\

- 9. Respectfully, the Court overlooked and/or misapprehended the pleading
requirements in that the plaintiff failed to gstablish by clear and convincing evidence a
substantial basis in fact or law for its purported claim. Indeed, the plaintiff’s opposition
to the Burke defendants’ motion to dismiss, simply ignored the provisions of
CPLR § 3211(g), requiring the plaintiff to demonstrate by clear and convincing evidence
that the plaintiff’s claim, even as amended, has a substantial basis in law or fact. Where a
moving party demonstrates, as the Burke defendants have done here, that an action is a
SLAPP suit, the Court must dismiss the action unless the responding party demonstrates
that the claim has substantial basis in law or fact. Matter of Related Properties, Inc., v.
Town Board of Town/Village of Harrison, 22 A.D.3d 587, 802 N.Y.S.2d 221 (2d Dep’t

2005).

10. Here, the plaintiff failed to demonstrate his claim was substantially based in
law or fact by clear and convincing evidence. Further, this Court erred in not considering

the more stringent pleading requirements in determining the Burke defendants’ motion to

2859985.1



dismiss. Accordingly, this Court should grant reargument and upon reargument grant the
Burke defendants’ motion to dismiss and deny plaintiff’s cross-motion to amend the

pleadings.

WHEREFORE, it is respectfully requested that the Burke defendants’ motion be
granted in its entirety and for such other, further and different relief as this Court deems

just and proper.

Dated: White Plains, New York
August 3, 2010

Gty —

6KN1NE 7( MASTELLONE
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SUPREME COURT -ST ~_JOF NEW YORK
WESTCHESTER COUNTY

FILED AND ENTERED
ON__(Llds 2010

To commence the statutory time !

period of appeals as of right WESTCHESTER
(CPLR 5513[a]), you are advised COUNTY CLERK
‘to serve a copy of this order, .
with notice of entry, upon all

parties.
PRESENT: HON. FRANCIS A. NICOLAI
Justice
X

SEVEN SPRINGS, LLC,

Plaintiff, ~ Index No.: 21162/09

Motion Date: 3/19/10
-against- .

THE NATURE CONSERVANCY, ROBERT BURKE, DECISION

TERI BURKE, NOEL B. DONOHOE and
JOANN DONOHOE, ‘

Defendants.
X

The following papers riumbered 1 to 60 read on this motion.

PAPERS NUMBERED

Notice of Motion/Affirmation/Exhibits 1-6/Memorandum of Law, TNC 1-9
Notice of Motion/Affirmation/Exhibits A-H/Memorandum of Law, Burke 10-20
Notice of Motion/Affirmation/Exhibits A-C/Memorandum of Law, Donohoe 21-26
Notice of Cross Motion/Affidavit/Exhibits A-K/Affidavit/

Memorandum of Law, Plaintiff 27-41
Reply/Opposition Affirmation/Exhibits 7-9/Memorandum of Law, TNC 42-46
Reply /Opposition Affirmation/Exhibits 1-2/Memorandum of Law, Burke 47-50
Reply/Opposition Affirmation/Exhibits A-G/Memorandum of Law, Donohoe 51-59

60

Reply Memorandum of Law, Plaintiff

Upon the foregoing papers, it is ORDERED that the motions by defendants
to dismiss plaintiff's complaint and the cross motion of plaintiff for an order granting plaintiff
leave to serve and file an amended complaint, are decided as follows.



? ®

On September 22, 2009, Seven Springs, LLC commenced this action against
the named defendants seeking to recover money damages from defendants for
defendants’ actions in denying and preciuding plaintiff from exercising its rights to an
easement, which provides access to plaintiff's property over a road known as Oregon Road

in the Town of North Castle, New York.

Plaintiff's complaint alleges the following single cause of action. Plaintiff is a
New York Limited Liability Company, which owns 213 acres of real property (“the parcel”)
in the Towns of New Castle, North Castle and Bedford, Westchester County. Atsome time
prior to 1973, Oregon Road, abutted by plaintiff's parcel, became a public highway by virtue
of its having been used as a public highway for a period of ten years. In or about 1990, the
Town of North Castle closed a portion of Oregon Road, pursuant to Highway Law §205,
as the road was no longer used for public travel. The closed portion of the road ends at
a legally opened public street that has heen improved and paved. At some point, the
Town of North Castle erected a barrier gate and/or metal guardrail (“gate”) obstructing and
impeding access to or from Oregon Road to the south by persons in vehicles, coming from
plaintiff's parcel. Plaintiff's development of its parcel requires a secondary access to the
parcel. Defendants have improperly taken the position that plaintiff has no right to access
the parcel from the south over Oregon Road and have willfully deprived plaintiff of its right

to develop its parcel; damages are continuing.

The complaint alleges further that defendants, The Nature Conservancy
(“TNC"), Robert Burke and Teri Burke (“Burkes”) and Noel B. Donohoe and Joann
Donohoe (“Donohoes”) have no valid basis, in law or fact, to maintain a gate or any other
obstruction or barrier over Oregon Road, obstructing plaintiff's access to its parcel over
Oregon Road. Defendants’ actions have diminished the financial value of the parcel

warranting compensative and punitive damages.

Defendants TNC, the Burkes and the Donohoes have moved to dismiss
plaintiffs complaint on the grounds that the complaint fails to state a cause of action.
Subsequent to the making of defendants’ motions, plaintiff has cross moved for leave to
amend the complaint, annexing a proposed amended complaint. ,

Litigation History

On May 15, 2006, Seven Springs, LLC commenced an action in this Court,
inter alia, against TNC, the Burkes and the Donohoes under Index No. 9130/06, seeking
declaratory judgment and injunctive relief, inter alia, a determination that plaintiff has an
easement over the portion of Oregon Road south of the TNC parcel, which was not closed

to the public.



In that action, defendants moved to dismiss plaintiff's complaint contending
that plaintiff had no implied private easement over the relevant portion of Oregon Road and
that any easement was extinguished when the relevant portion of Oregon Road ceased to
be a town highway pursuant to Highway Law § 205(i). The Court, LaCava, J., granted
defendants’ motion. The Appellate Division, Second Department reversed, finding that
plaintiff sufficiently stated a cause of action based upon an implied private easement
arising in January, 1973 when a parcel of land bounded by a road and used at the time as
a public highway was conveyed to plaintiffs’ predecessor in interest. Additionally,
defendants failed to establish as a matter of law that the private easement was abandoned

~or extinguished by adverse possession. The Appellate Division further found that the
~ abandonment of a public highway pursuant to Highway Law § 205 does not serve to

extinguish private easements as Highway Law 205 does not provide for compensation to
the owners of any private easements, which would be extinguished. Seven Springs, LLC

v. Nature Conservancy. et al., 48 AD 3d, 545.

In the same action, the Court, R. Bellantoni, J., by decision and order dated
April 19, 2008, granted TNC's motion for a preliminary injunction enjoining during the
pendency of said action, plaintiff, its agents, employees and contractors, and all persons
having knowledge of the order from .... “entering upon the lands owned and/or maintained
by TNC as the Eugene and Agnes B. Nature Preserve(“Nature Preserve”) with any vehicle,
equipment or machinery, and for any purpose other than to walk or hike upon same
(provided, however, that surveyors employed or retained by plaintiff may walk upon and
conduct land surveys from and of the aforementioned premises, provided that any
equipment they bring with them must be carried by hand by one person), and performing
any work upon any land owned by TNC, including the portion of Oregon Road which lies
or is contained within the Nature Preserve and which is the subject matter of this action
(such work includes, by way of illustration and not limitation, cutting or removing any
vegetation, shrubbery, bushes or trees, roadway grading, excavation; paving or preparing
a roadway for paving, rock and/or debris removal)’ .... The Court directed TNC to file a

$100,000. undertaking.

The injunction is currently in place and there has been no judicjal
determination as to plaintiff's alleged right of ingress or egress to the subject premises.

On or about March 14, 2008, plaintiff commenced an action in this Court
entitled Seven Springs, LLC v. The Town of North Castle, index No. 5484/08, which was
settled by stipulation in February, 2009. Therein plaintiff sought quiet title to Oregon Road
and claimed the right to utilize said road and defendant claimed that it had properly closed
the road, effectively preciuding any intended use of the road by plaintiff or any others.




Plaintiff’s Cross Motion

_ Plaintiff has moved for leave to serve an amended complaint. In accord with
CPLR 3025(b) that such leave shall be freely given, plaintiff's cross motion is granted.
Plaintiff's amended complaint in the form anpexed to plaintiff's motion papers as Exhibit A
is deemed served. The allegations of plaintiff's amended complaint have been addressed

in defendants’ reply papers and considered by the Court.

Plaintiff's amended complaint reiterates many of the allegations of plaintiff's
complaint. Recounting that the Town of Bedford Planning Board required that the plaintiff
have a secondary access to the subject parcel, the amended complaint alleges that the
only viable secondary access to the parcel, and the only means by which access can be
had to any public highway, street, road or avenue from the parcel to the south, is via the
road known as Oregon-Road. The Town of Bedford Planning Board's refusal to permit
development of the parcel would not have occurred but for defendants’ actions.

Within a single cause of action and not separately stated and numbered,
CPLR 3014, plaintiff reiterates its prima facie tort allegations and additionally alleges that,
that defendant made. statements impugning plaintiff's title to the parcel and the easement,
asserting that plaintiff has no right, title or interest to the easement. The statements were
commonly and naturally interpreted to be disparaging, were communicated to third parties,
including Town Boards, and were intentional, reckless, negligent or malicious, as well as
false and known by defendants to be false and harmful to plaintiff. Defendants’ actions
were effected by dishonest, unfair and/or improper means, committed without reasonable
justification and/or were otherwise motivated solely by malice and ill-will to plaintitf as they
intended to, and actually did, cause injury to plaintiff by preventing plaintiff from exercising
its property rights over the easement area, accessing the parcel over Oregon Road,
preventing plaintiff's development of the parcel and exercising its full use and enjoyment
of the easement and the parcel. Disinterested malevolence is the sole motivation for
defendant’s actions and it is causing plaintiff continuing damages.

The amended complaint cites the Appellate Division decision, supra, alleging
that by reason thereof it has been judicially determined that the Town of North Castle never
extinguished the easement pursuant to Highway Law 205. Nor do defendants have any
right, title and interest in and to Oregon road or the easement area.

Plaintiff seeks damages of not less than $60,000,0000.; $5,000,000. for
plaintiff's inability to use its easement, $5,000,000. for plaintiff's inability to access its parcel
from the south at Oregon Road and $50,000,000. for diminution in value of plaintiff's parcel.
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Defendant, TNC replies that plaintiffs amended complaint should be
dismissed initially because the amended complaint does not allege that TNC or the other
defendants did anything actionable, sounding in a claim for prima facie tort. TNC’s actions
in defending itself in the 2006 action and obtaining a preliminary injunction are privileged
and cannot underpin a prima facie tort claim. The amended complaint essentially seeks
to attack the preliminary injunction, the proper remedy for which is an action on the
undertaking. Nor has plaintiff alleged particular special damages. Additionally, the prima
facie tort claim is barred by the one year statute of limitations and alleges no basis for
punitive damages against TNC, which merely defended the actions against it and did not

engage in conduct in the nature of moral turpitude.

The Burke defendants reply notes that plaintiff did not pursue its appellate
remedy with respect to the preliminary injunction in the 2006 action and the amended
complaint, in lieu of the appeal, is untimely. The Burke’s opposition to plaintiffs 2006
action was not motivated only by disinterested malevolence; the preliminary injunction
properly issued. The amended complaint lacks specific factual allegations of illegal actions
as to liability and special damages, and indeed, falls within the parameters of a SLAPP suit,
Civil Rights Law 76-A(i) (a). The proper action to contest the propriety is an action for
damages under the designated undertaking. Nor has plaintiff properly pleaded special
damages, nor alleged egregious tortious conduct warranting punitive damages. Plaintiff
has alleged no claim which has a substantial bases in law or fact. -

The Donohoe defendants reply citing the doctrine of collateral estoppel in that
the amended complaint alleges issues previously considered by Bellantoni, J. with respect
to the issuance of the preliminary injtinction in the 2006 action, which was not appealed
and is now being invoked as the reason for plaintiffs alleged damages. Plaintiff may
proceed against the preliminary injunction undertaking, when, as and if it is eventually
determined that the preliminary injunction should not have been issued.

Plaintiff acknowledges that its instant action simply seeks to assert plaintiffs
rights to damages against defendants should it be determined that the defendant have
wrongfully prevented plaintiff from using and exercising its rights with respect to the
easement. The Court notes the preliminary injunction issued in favor of defendants and
that the prior action in which the preliminary injunction issued is effectively dormant, supra.

On a motion to dismiss pursuant to CPLR 3211, a court must accept as true
the facts as alleged within the four corners of the complaint and accord the plaintiff the
benefit of every possible favorable inference to determine whether the allegations fit within
any cognizable legal theory. See, Leon v. Martinez, 84 NY2d 83, 87-88, Guggenheimer
v. Ginzburg, 43 NY2d 268, 275; Rovello v. Orofino Realty Co., 40 NY2d 633, 634. “When
the moving party offers evidentiary material, the court is required to determine whether the
proponent of the pleadings has a cause of action, not whether she has stated one.” Mevyer

v. Guinta, 262 AD2d 436.

-5-
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The Court cannot determine as a matter of law that plaintiff has failed to state
a cause of action for prima facie tort and/or slander of title. Plaintiff has alleged that
disinterested malevolence was the sole motivation for defendants’ conduct and has alleged
specific and measurable loss to the value of its property and its development. See,
Friehofer v. Hearst Corp., 65 NY 2d 135; Epifari v. Johnson, 65 Ad 3d 224. Additionally,
* plaintiff has sufficiently stated a cause aof action for slander of title, having alleged the that
defendants made communications falsely casting doubt as to the validity of plaintiff's title,
reasonably calculated to cause harm and resulting in special damages. See, 39 College

Point Corp. v. Transpec Capital Corp., 27 AD 3d 454.

Defendants' motions are denied.

Defendants shall serve their respective ansWers within ten (10) days of the
service of a copy of thlS order with notice of entry. CPLR 3211(f).

ThlS action is referred to the Preliminary Conference Part for the scheduling
of a preliminary conference in due course.

The foregoing conetitutes the Decision and Order of this Court.

DATED: White Plains, New York

e 2010
Tawcl I | .

i)

HON. FRANCIS A. NICOLAI, J.S.C.




TO:

DELBELLO, DONNELLAN, WEINGARTEN, WISE & WIEDERKEHR, LLP

Attorneys for Plaintiff
One North Lexington Avenue
White Plains, New York 10601

WILSON, ELSER, MOSKOWfTZ, EDELMAN & DICKER LLP
Attorneys for Defendants, Robert and Teri Burke

3 Gannett Drive
White Plains, New York 10604-3407

OXMAN TULIS KIRKPATRICK WHYATT & GEIGER
Attorneys for Noel B. Danohoe and Joann Donohoe
120 Bloomingdale Road, Suite 100

White Plains, New York 10605

BENOWICH LAW LLP
Attorney for TNC

1025 Westchester Avenue
White Plains, New York 10604

Preliminary Conference Part
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PRELIMINARY STATEMENT

This memorandum of law is respectfully submitted on behalf of defendants,
ROBERT BURKE and TERI BURKE (“the BURKE defendants™) in support of the
within application for an Orcier pursuant to CPLR § 3211(a)(1) and (7) and 3211(g) to
dismiss the plaintiff’s Complaint.'

As will be set forth more fully herein, this action is nothing more than a baseless
lawsuit attempting to intimidate and silence the BURKE defendants from defending
themselves in a prior pending action relative to plaintiff’s purported claim of an easement
over a portion of Oregon Road in the Town of North Castle, abutting the BURKE
defendants’ property. Mastellone, Aff. Exh. “B”, “C” and “D”. The complaint involved
herein fails to properly state any legally cognizable claim against the BURKE defendants.
The complaint fails to state with any requisite particularity any alléged wrongful conduct
committed by the BURKE defendants, so as to give adequate notice of the claims and/or
occurrences, which the plaintiff intends to prove. The complaint is virtually devoid of
any information as to the dates of any alleged occurrences, or particulars as to what the
BURKE defendants did, or failed to do, which would warrant the assertion of any legally
cognizable claim against the BURKE defendants. Rather, it appears that the complaint is
purposefully Vague, in part, in order to avoid dismissal due to the expiration of the
applicable statute of limitations and the complete absence of any articulable wrongful
conduct by the BURKE defendants.

The complaint only alleges that the BURKE defendants, and likewise other

defendants named in the action, have taken a “position” in a prior pending action that the

! Cited exhibits are attached to the Affirmation in Suppon of the Motion to Dismiss and will be referenced
herein as Mastellone, Aff. Exh, -,
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plaintiff does not have easement rights over Oregon Road, which the plaintiff claims to
have. Notably, there has been no judicial determination that the plaintiff has any such
claimed right. Further, any statements made or actions taken by the BURKE defendants
in the pending litigation are absolutely privileged. = Moreover, plaintiff’s complaint
constitutes an impermissible Strategic Lawsuit Against Public Participation (SLAPP
Suit).

Noticeably absent from the complaint are any allegations as to what the BURKE
defendants did or failed to do, which would entitle the plaintiff to $60,000,000 in
compensatory and/or punitive damages. Likewise, the complaint is devoid of any
allegations which rise to the level of misconduct required to sustain a claim for punitive
damages.

Accordingly, the complaint should be dismissed as against the BURKE

defendants with prejudice.

STATEMENT OF FACTS

On or about May 15, 2006, the plaintiff commenced an action pursuant to Article
15 of the Real Property Action and Proceedings Law to qompel a determination of claims
relative to real property, described and known as Oregon Road, located in the County of
Westchester. Mastellone, Aff. Exh. “B” (hereinafter referred to as “the 2006 action™).
Thereafter, the plaintiff filed an Amendéd Complaint in the 2006 action. Mastellone,
Aff. Exh. “C”. In the 2006 action, plaintiff claims a right of ingress and egress on said
Oregon Road (“the subject premises™). Mastellone Aff. Exh, “C”. The 2006 action

alleges that the BURKE defendants own property which abuts Oregon Road. Mastellone,
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Aff. Exh. “C”. The BURKE defendants have appeared in the 2006 action and are
defending the claims raised therein. Mastellone Aff. Exh. “D”,

There has been no judicial determination regarding whether the plaintiff possesses
an easement to the subject property. The 2006 action is currently pending and there is
currently a Preliminary Injunction in place. Mastellone, Aff, Exhibit “E”. The
Preliminary Injunction, dated April 14, 2008, prohibits the plaintiff from entering the
subject premises with any vehicles or equipment and from performing any work on the
premises for the plaintiff’s alleged and intended development. Mastellone Aff. Exh. “E”.

On or about March 14, 2008, the plaintiff commenced an action in the Supreme
Court Westchester County entitled, Seven Springs v. The Town of North Castle, bearing
Index No.: 05484/08, which sought compensatory and punitive damages against the
Town of the North Castle. Mastellone, Aff. Exh. “F”,

The Town of North Castle subsequently settled the above referenced action
pursuant to the terms reflected in the Stipulation of Settlement. Mastellone, Aff. Exh.
“G”. Notably, there was no money damages paid to the plaintiff. Rather, under the
threat of damages claimed against them, the Town of North Castle abandoned its defense
of the claims asserted in the prior pending 2006 action, and the plaintiff discontinued its
claim for damages against the Town of North Castle. Mastellone, Aff. Exh. “G”.
Clearly, the action for money damagés against the Town of North did what it was
intended to do — intimidate the Town of North Castle to abandon the defense of the
claims in the 2006 action.

On or about September 22, 2009, the plaintiff commenced the within action

against the same defendants named in the 2006 action (except the Town of North Castle),
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and namely; against the BURKE defendants. The complaint in the instant matter is
vaguely worded, lacks specificity as to particular acts of wrongdoing allegedly committed
by the BURKE defendants and seeks both compensatory and punitive damages.
Mastellone, Aff. Exh. “A”. The complaint in the within action is noticeably similar to
the complaint against the Town of North Castle. Mastellone Aff., Exh. “A” and “F>.
The complaint in this action alleges nothing more than that the defendants, without
specification as to the wrongful conduct committed by each specific defendant, have
categorically taken the “position” in the 2006 action that the plaintiff is not entitled to a
right of access to tl-le subject property. Mastellone, Aff. Exh., “A”.

The complaint does not, nor can it, allege‘that the BURKE defendants have done
anything except defend themselves in the 2006 action. This baseless lawsuit is nothing
more than an attempt by the plaintiff to intimidajte the BURKE defendants and silence
~ them in the defense of the claims asserted in the 2006 action. The plaintiff’s complaint is
an impermissible SLAPP suit.

As will be set forth more fully herein, the Complaint is deficient and should be

dismissed in its entirety.

ARGUMENT
POINT I

THE COMPLAINT FAILS TO STATE WITH PARTICULARITY ANY
LEGALLY COGNIZABLE CLAIM AGAINST THE BURKE DEFENDANTS

The legal standard applicable to a motion to dismiss is well established. The
Court’s “task is to determine whether, ‘accepting as true the factual averments of the

complaint, the plaintiff can succeed upon any reasonable view of the facts state.’”
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Campaign for Fiscal Equity v. State of New York, 86 N.Y.2d 307, 318, 631 N.Y.S.2d

. 565, quoting, People v. New York City Tr. Auth., 59 N.Y.2d 343, 348, 465 N.Y.S.;’Zd

502(1983). While the Court must determine the narrow question of whether the
complaint states a cognizable cause of action, the allegations in the complaint cannot be

vague and conclusory. Stoianoff v. Gahoma, 670 N.Y.S.2d 204, 248 A.D.2d 525 (2d

Dep’t 1998). Moreover, the CPLR requires that the “[s]tatements in a pleading must give
the court and parties adequate notice of the transactions, occurrences, or series of
transactions or occurrences, intended to be proved and the material elements of each
cause of action or defense.” CPLR § 3013. Where the facts as alleged do not fit within

any cognizable legal theory, the court must dismiss the complaint. Oszustowicz v.

Admiral Insurance Brokerage Corp., 49 A.D.3d 515, 853 N.Y.S.2d 584 (2d Dep’t 2008),

citing, Leon v. Martinez, 84 N.Y.2d 83, 614 N.Y.S.2d 972 (1994).

Application of these legal standards to the instant complaint yields the
unmistakable conclusion that the complaint is deficient. As an initial matter it must be
noted that while the caption of the complaint appears to be against multiple defendants,
the body of the complaint lacks particularity as to the alleged wrongful conduct of each
named defendant. Significantly, none of the purported allegations specifically identify
any wrongful conduct allegedly committed by the BURKE defendants. Indeed, neither
ROBERT BURKE and/or TERI BURKE are named as committing any act in the
plaintiff’s complaint. Rather, the plaintiff’s complaint categorically alleges that the
defendants have taken, and continue to take, the “position” that plaintiff has no right to
access the subject parcel. Mastellone, Aff. Exh. “A”, § 25. The complaint alleges

nothing more than that the BURKE defendants have defended themselves in a prior

2599786.1
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pending action; a right to which the BURKE defendants are undeniably .entitled.
Mastellone, Aff. Exh. “A” and “B”.

Further, the complaint is also devoid of any particular time period within which
the defendants are alleged to have taken a “position” so as to give notice to the
defendants as to the time of the occurrence, as is statutorily required. CPLR § 3013.
Plaintiff has failed to adequately allege any particular time period for the BURKE
defendants alleged wrongful conduct.

The complaint is further deficient as it fails to state any legally cognizable claim

against the BURKE defendants.

A. The Complaint Fails to Allege Any Claim in Contract

The vaguely worded Complaint does not allege that the BURKE defendants were
in privity of contract with the plaintiff or that the BURKE defendants breached any
contractual agreement with the plaintiff. To establish a cause of action for breach of
contract, the complaint must allege (a) the formation of a contract between the plaintiff
and the BURK,E defendants; (b) performance by the plaintiff; (c) the BURKE defendants
failure to perform; and (d) resulting damage. See, Furia v. Furia, 116 A.D.2d 694, 498
N.Y.S.2d 12 (2d Dep’t 1986)'. Moreover, the complaint must allege the provisions of the
contractual agreement upon which the claim is allegedly based. Sud v. Sud, 211 A.D.2d
423, 621 N.Y.S. 37 (1* Dep’t 1995).

Here, there are no allegations in the complaint of the existencé of any contractual
agreement between the plaintiff and the BURKE defendants.  The complaint fails to
allege any breach of any specific term or provision of a contractual agreement.

Moreover, no such contract exists and thus, the plaintiff’s complaint must be dismissed.

2599786.1



B. The Complaint Fails to Allege Any Claim Sounding in Tort

The vaguely worded Complaint does not allege any claim sounding in tort. The
complaint does not and cannot allege that the BURKE defendants owned any non-
contractual duty to the plaintiff which was purportedly breached. The complaint is
simply devoid of any wrongdoing by the BURKE defendants.

A finding of liability must be premised upon the breach of a duty. “It is well
established that before a defendant may be held liable for negligence it must be shown

that the defendant [owed] a duty to the plaintiff.” Pulka v. Edelman, 40 N.Y.2d 781, 390

N.Y.8.2d 393 (1976) quoting, Palsgraf v. Long Is. R.R. Co., 248 N.Y. 339, 342 (1928).

“In the absence of duty, there is no breach and without a breach there is no liability. Id.,

quoting, Kimbar v. Estis, 1 N.Y.2d 399 at 405, 153 N.Y.S.2d 197 (1956). The existence

and scope of a duty is a question of law for the court to decide. Espinal v. Melville Snow

Contractors, 98 N.Y.2d 136, 746 N.Y.2d. 170 (2002).

Applying these principles here, the complaint is completely deficient. The
complaint fails to allege that the BURKE defendants owed any duty whatsoever to the
plaintiff. Likewise, the complaint fails to allege that the BURKE defendants breached
any purported duty to the plaintiff. The complaint is devoid of any allegation of
wrongdoing by the BURKE defendants. The complaint simply alleges that the
defendants have categorically taken the “position” in a prior pending action that the
plaintiff does not have easement rights to the property. Said allegation falls far short of
the pleading requirements and utterly fails to establish any duty or breach of duty owed to

the plaintiff by the BURKE defendants. Indeed, this baseless action is nothing more than
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an attempt to intimidate and silence the BURKE defendants from defending themselves
in the 2006 action.

Any purported claim sounding in tort may also be barred by the applicable statute
of limitations. As indicated the complaint lacks any specific reference to any particular
time period so as to give notice to the defendants as to the time of the occurrence as
statutorily required. CPLR § 3013. At one point in the complaint, reference is made to
the date of June 12, 2006, or the date that the plaintiff acquired the subject property. To
the extent that the vaguely worded complaint alleges a claim sounding in negligence, it is
barred by the applicable statute of limitations of three (3) years.> See, CPLR § 214. To
the extent that the vaguely worded complaint alleges a claim sounding in intentional tort,
it is barred by the applicable statute of limitations of one (1) year. See, CPLR § 215.
Based upon the lack of specificity; however, the BURKE defendants cannot be said to
have reasonable notice of the transactions or occurrences by which the plaintiff allegeé to
have been wrong so as to assert proper and viable defenses against the plaintiff’s claims.

C. The BURKE Defendants are Undeniably Entitled to Defend Themselves in the
Priorx Suit

The complaint in this matter fails to allege any wrongdoing by the BURKE
defendants. Rather, the complaint alleges that the BURKE defendants have simply
defended themselves in a prior action seeking declaratory relief, Mastellone, Aff. Exh.

“A”. No cause of action exists against the BURKE defendants for simply defending

themselves in another pending action. Moreover, any actions or statements made by the

BURKE defendants during the course of the pending litigation, relative to any “position”

taken, as alleged by the plaintiff, are privileged.

? Plaintiff’s complaint in the instant matter was not filed until September 22, 2009.

8
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The actions and statements made by the defendants during the course of litigation

in the 2006 action are absolutely privileged. Park Knoll Associates v. Schmidt, 59

N.Y.2d 205, 464 N.Y.S.2d 424 (1983). See also, Weiner v. Weintraub, 22 N.Y.2d 330,

292 N.Y.S5.2d 667 (1968); Rosenberg v. MetLife, Inc., 8 N.Y.3d 359, 834 N.Y.S.2d 494

(2007); Allan and Allan Arts, Ltd., v. Rosenblum, 201 A.D.2d 136, 615 N.Y.S.2d 410

(2d Dep’t 1994). It has been held that statements made during the course of litigation are
afforded absolute privilege because “’the interest of society requires that whenever
[persons] seek the aid of courts of justice, either to assert or to defend rights of person,
property, [or] liberty, speech and writing therein must be untrammered and free . . . the
law gives to all who take part in judicial proceedings . . . a right to speak and to write.’”

Id at 139; guoting, Park Knoll Associates v. Schmidt, 89 A.D.2d at 170, rev’d on other

grounds 59 N.Y.2d 205 (1983). Statements made by litigants are absolutely privileged
such that those may speak freely, “insulated from harassment and fear of financial

hazard.” Park Knoll Associates v. Schmidt, 59 N.Y.2d 205, 209, 464 N.Y.S.2d 424

(1983).

Here, the plaintiff’s complaint alleges no specific acts or omissions by the
BURKE defendants. Rather, the complaint is vaguely worded with no reference to
particular occurrences or dates of occurrences. The complaint simply alleges that the
defendants have taken a “position” in the 2006 action that the plaintiff has no right to
access the subjedt premises. Even if true, such statements made by the BURKE
defendants are absolutely privileged. No independent cause of action exists for the

BURKE defendants defending themselves in the 2006 action.
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Moreover, there has been no declaration that the plaintiff has any rights to the
subject property such that any claim of interference with the plaintiff’s intended
development of the property even exists. Thus, any “position” taken by the defendants
in the 2006 cannot be said to be interfering with any right judicially determined in favor

of the plaintiff. Indeed, there is currently an injunction in place precluding the plaintiff

from performing any work upon the subject premises. Mastellone, Aff. Exh. “E”.

Again, the complaint is devoid of any specific actions or omissions by the BURKE
defendants which allegedly caused the plaintiff any harm.
Accordingly, the plaintiff’s complaint should be dismissed.
POINT II

PLAINTIFF’S COMPLAINT CONSTITUTES
AN IMPERMISSIBLE SLAPP SUIT

Plaintiff’s complaint constitutes an impermissible Strategic Lawsuit Against
Public Participation (SLAPP suit), based upon the provisions of Civil Rights Law § 76-a,
subject to dismissal pursuant to CPLR §§ 3211(g) and 3211(a)(7). See, CPLR § 3211(g).
Indeed, this baseless action was commenced for the sole purpose of silencing the BURKE
defendants, relative to the defense of claims asserted in ﬁe 2006 action. Plaintiff’s $60
million claim for damages is intended to intimidate the BURKE defendants to succumb
to the plaintiff’s claimed right of easement as alleged in the 2006 action. While the
BURKE defendants have asserted that any statements or actions taken relative to the
defense of the 2006 action are absolutely privileged, it is further asserted that any
“position”, as vaguely worded by the plaintiff in the complaint, is a communication or
action, protected under the provisions of Civil Rights Law § 76-a. | Accordingly, the

plaintiff’s complaint should be dismissed.

10
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In 1992 the New York State Legislature enacted Civil Rights Law §§ 70-a and 76-
a “to provide heightened protections for defendants in actions which involve ‘public
participation’ often referred to as [Strategic Lawsuit Against Public Participation] SLAPP

suits.” Hariri v. Amper, 51 A.D.3d 146, 854 N.Y.S.2d (1* Dep’t 2008). Civil Rights

Law § 76-a relative to actions involving public petition and participation states as
follows:
1. For purposes of this section:

(a) An “action involving public petition and participation” is an action,
claim, cross claim or counterclaim for damages that is brought by a public
applicant or permittee, and is materially related to any efforts of the

» defendant to report on, comment on, rule on, challenge or oppose such
application or permission.

(b)  “Public applicant or permittee” shall mean any person who has
applied for or obtained a permit, zoning change, lease, license, certificate
or other entitlement for use or permission to act from any government
body, or any person with an interest, connection or affiliation with such
person that is materially related to such application or permission.

(c) “Communication” shall mean any statement, claim, allegation in a
proceeding, decision, protest, writing, argument, contention or other
expression.

(d)  “Government body” shall mean any municipality, the state, any
other political subdivision or agency of such, the federal government, any
public benefit corporation, or any public authority, board, or commission.
See, Civ.R. § 76-a.

The Court of Appeals has commented about SLAPP suits stating the following:

“In recent years, there has been a rising concern about the use of
civil litigation, primarily defamation suits, to intimidate or silence those
who speak out at public meetings against proposed land use development
and other activities required approval of public boards. Termed SLAPP
suits, strategic lawsuits against public participation, such actions are
characterized as having little legal merit but are filed nonetheless to
burden opponents with defense costs and the threat of liability and to
discourage those who might with to speak out in the future.” 600 W. 115"
St. Corp. v. Von Gutfeld, 80 N.Y.2d 130, 137, 589 N.Y.S.2d 825 (1992).

11
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Here, plaintiff’s complaint alleges that the defendants have continued to take the
“position” t‘;lat the plaintiff is not entitled to an easement or use of the subject premises
for plaintiff’s intended development. ~While vaguely worded, to th¢ extent that the
plaintiff’s complaint is alleging that the defendants have contested or will contest
plaintiff’s alleged entitlement to an easement and/or development of the subject property,
plaintiff’s complaint constitutes an impermissible SLAPP suit. This .vaguely worded
lawsuit, devoid of any specific allegations of wrongdoing by the BURKE defendants and
gratuitously alleging $60 million in compensatory and punitive damages, cannot be said
to be anything more than an attempt to intimidate the BURKE defendants and silence
them in the defense of the claims (or their “position™) asserted in the 2006 action. The
BURKE defendants should not be required to defend themselves in the 2006 action under
the threat of liability in a baseless, legally deficient lawsuit. This would be contrary to
the intended purpose of New York’s Anti-SLAPP legislation.

CPLR § 3211(g) provides for a mechanism by which a defendant(s), may seek
dismissal of a complaint, which is commenced for such a purpose. More specifically,
where a moving party demonstrates that an action is a SLAPP suit, the complaint must be
dismissed, unless the responding party can demonstrate that the cause of action has a.

substantial basis in law. See, CPLR § 3211(g). See also, Matter of Related Properties,

Inc., v. Town Board of Town/Village of Harrison, 22 A.D.3d 587, 802 N.Y.S.2s 221 (2d

Dep’t 2005). Here, the plaintiff’s complaint falls far short of alleging any wrongdoing
by the BURKE defendants. The BURKE defendants have sufficiently demonstrated that
the plaintiff has failed to assert any legally cognizable claim against them.

Accordingly, the plaintiff’s complaint should be dismissed in its entirety.

- 12
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POINT I1I
PLAINTIFF’S CLAIM SEEKING PUNITIVE DAMAGES
SHOULD BE DISMISSED AS PLAINTIFF IS NOT ENTITLED
TO SUCH AN AWARD IN THIS MATTER
Plaintiff’s claim seeking punitive damages should be dismissed as the plaintiff is
not entitled to such an award in this matter. As asserted infra, the plaintiff’s complaint
contains unsupported, vague and unidentified actions, which are allegedly “unlawful,
improper and intentional” without specification as to the acts or conduct allegedly
committed by the defendants. The complaint does not allege any conduct which would

warrant a claim for punitive damages.

The leading New York case concerning punitive damages is Walker v. Sheldon,

10 N.Y.2d 401, 223 N.Y.S2d 488 (1961). In Walker, the New York Court of Appeals
recognized that historically “[pJunitive or exemplary damages have been allowed in cases
where the wrong complained of is morally culpable, or is actuated by evil or
reprehensible motives. . .” 10 N.Y.2d at 404, 223 N.Y.S.2d at 490. Citing a prior
observation, the Court further noted that “[I]t is not the form of the action that gives the
right to the jury to give punitory damages, but the moral culpability of the defendant.” 10

N.Y.2d at 404-5, 223 N.Y.S.2d at 491 (citing, Hamilton_v. Third Ave. R.R. Co., 53 N.Y.

25, 30).

Applying these principles, the Court held that punitive damages were warranted in
a fraud or deceit action where “the fraud is aimed at the public generally, is gross and
involves high moral culpability” and where “the defendant’s conduct evinced a high

degree of moral turpitude and demonstrated such wanton dishonesty as to imply a

13
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criminal indifference to civil obligations.” 10 N.Y.2d at 405, 223 N.Y.S.2d at 491. Thus,
the Court of Appeals set a very high standard for the award of punitive damages. More
recent decisions by the Court of Appeals have added that the standard is to be strictly

applied. See, Rocanova v. Equitable Life Assur. Soc. of U.S., 83 N.Y.2d 603, 613, 612

N.Y.S.2d 339, 343 (1994).

In Rocanova v. Equitable Life Assur. Soc. of U.S., 83 N.Y.2d 603, 612, N.Y.S.2d

339 (1994), the Court considered whether the plaintiffs were entitled to punitive damages
in claims of fraud and breach of duty with regard to insurance coverage. Dismissing all
claims for punitive damages, the Court held that “[plunitive damages are not recoverable
for an ordinary breach of contract, as their purpose is not to remedy private wrongs but to
vindicate public rights.” 83 N.Y.2d at 613, 612 N.Y.S.2d at 342. The Court further

noted, applying principles set forth in Walker that only where a breach of contract

involves “a fraud evincing a ‘high degree of moral turpitude’ and demonstrating ‘such
wanton dishonesty as to imply a criminal indifference to civil obligations,’” are punitive
damages recoverable, and then only “if the conduct was ‘aimed at the public generally.””
Id. In Rocanova, the Court emphasized, “a party seeking to recover punitive damages
must not only demonstrate egregious tortious conduct by which he or she was aggrieved,
but also that such conduct was part of a pattern of similar conduct directed at the public
generally.” Id. |

In the present case, the plaintiff has made no allegations concerning wrongs
committed against the public generally. Plaintiff’'s Complaint makes broad allegations
against all defendants without any allegations as to how the public was effected. Further,

the plaintiff’s allegations certainly do not allege conduct, which rises to the nearly

14
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criminal level necessary to justify an award of punitive damages. Therefore, this Court

should dismiss the plaintiff’s claim, which demands punitive damages.

CONCLUSION
The plaintiff’s Complaint as against the BURKE defendants should be dismissed

in its entirety with prejudice.

Dated: White Plains, New York
December 2, 2009

Respectfully submitted,

WILSON, ELSER, MOSKOWITZ, EDELMAN
& DICKER LLP

By: W&W

JUNINE A. MASTELLONE
Attorneys for Defendants ROBERT
BURKE and TERI BURKE

3 Gannett Drive

White Plains, New York 10604
(914) 323-7000

File No. : 08139.00589

TO:  DelBello Donellan Weingarten Tartaglia Wise & Wiederkehr, LLP
Attorneys for the Plaintiff
Attention: Alfred E. Donnellan, Esq.
One North Lexington Avenue
White Plains, New York 10601
(914) 681-0200

Oxman Tulis Kirkpatrick Whyatt & Geiger, LLP

Attorneys for Defendants NOEL DONOHOE and JOANN DONOHOE
Attention: John Kirkpatrick, Esq.

120 Bloomingdale Road

White Plains, New York 10605

(914) 422-3900 '
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Benowich Law, LLP

Attorneys for Defendant THE NATURE CONSERVANCY
Attention: Leonard Benowich, Esq.

1025 Westchester Avenue

White Plains, New York 10604

(914) 946-2400
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AFFIDAVIT OF SERVICE BY MAIL

STATE OF NEW YORK )
) ss.
COUNTY OF WESTCHESTER )

Krissie Taylor, being duly sworn, deposes and says: that deponent is not a party to this action, is
over 18 years of age and resides in Westchester County;

That on the 2nd day of December, 2009, deponent served the within document(s) entitled
Memorandum Of Law In Support Of The Burke Defendants’ Motion To Dismiss The Complaint
upon:

DelBello Donellan Weingarten Tartaglia Wise & Wiederkehr, LLP
Attorneys for the Plaintiff

Attention: Alfred E. Donnellan, Esq.

One North Lexington Avenue

White Plains, New York 10601

(914) 681-0200

Oxman Tulis Kirkpatrick Whyatt & Geiger, LLP

Attorneys for Defendants NOEL DONOHOE and JOANN DONOHOE
Attention: John Kirkpatrick, Esq.

120 Bloomingdale Road

White Plains, New York 10605

(914) 422-3900

Benowich Law, LLP

Attorneys for Defendant THE NATURE CONSERVANCY
Attention: Leonard Benowich, Esq.

1025 Westchester Avenue

White Plains, New York 10604

(914) 946-2400

at the address(es) designated by said attorney(s) for that purpose by depositing a true copy of same
enclosed in a postpaid, properly addressed wrapper, in an official depository under the exclusive care and
custody of the United States Post Office within the State of New York.

L3 -

sie Taylor

Sworn to before me this

2nd day of December 2009 JANINE A. MASTELLONE
NOTARY PUBLIC, State of New York
- . No. 02MAB160620
W " Quaelified in Putnam County
‘ Commission Expires Feb. 12, 20N

No\ﬁfy Public /
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER

x Index No.: 21162/09
SEVEN SPRINGS, LLC, :

Plaintiff, : :
- against - :  NOTICE OF MOTION
: TO DISMISS THE
THE NATURE CONSERVANCY, ROBERT BURKE, . COMPLAINT
TERI BURKE, NOEL B. DONOHOE and JOANN :
DONOHOE,
Defendants.

PLEASE TAKE NOTICE, that upon the annexed Affirmation of Janine A.
Mastellone, dated December 2, 2009, the exhibits annexed thereto, and the supporting
memorandum of law, defendants, ROBERT BURKE and TERI BURKE, will move this Court,
located at 111 Dr. Martin Luther King, Jr. Boulevard, White Plains New York 10601, on the 7th
day of January, 2010, at 9:30 a.m., or as soon thereafter as counsel can be heard, for an Order of
this Court pursuant to CPLR § 3211(a)(1), (7) and 3211(g), dismissing the Complaint, and each
and every cause of action asserted therein; and granting such other, further and different relief as
this Court deems just and proper.

PLEASE TAKE FURTHER NOTICE, that pursuant to CPLR §2214(b),
answering Afﬁdavits, if any, must be served, éo as to be received by the undersigned, not less
than seven (7) days prior to the return date of this motion.’

Dated: White Plains, New York G E \ \J E D

December 2, 2009

2599574.1



TO:

Yours, etc.

WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP

By: W o v

JANINE A. ASTELLONE

Attorneys for Defendants ROBERT BURKE
and TERI BURKE

3 Gannett Drive

White Plains, New York 10604

File No. : 08139.00589

(914) 323-7000

DelBello Donellan Weingarten Tartaglia Wise & Wiederkehr, LLP
Attorneys for the Plaintiff

Attention: Alfred E. Donnellan, Esq.

One North Lexington Avenue

White Plains, New York 10601

(914) 681-0200

Oxman Tulis Kirkpatrick Whyatt & Geiger, LLP

Attorneys for Defendants NOEL DONOHOE and JOANN DONOHOE
Attention: John Kirkpatrick, Esq.

120 Bloomingdale Road

White Plains, New York 10605

(914) 422-3900

Benowich Law, LLP

Attorneys for Defendant THE NATURE CONSERVANCY
Attention: Leonard Benowich, Esq.

1025 Westchester Avenue

White Plains, New York 10604

(914) 946-2400
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF WESTCHESTER
X Index No.: 21162/09
SEVEN SPRINGS, LLC, :
Plaintiff, :
- against - :  AFFIRMATION IN
: SUPPORT OF MOTION
THE NATURE CONSERVANCY, ROBERT BURKE, : TO DISMISS THE
TERI BURKE, NOEL B. DONOHOE and JOANN : COMPLAINT
DONOHOE, :
Defendants.

JANINE A. MASTELLONE, an attorney duly admitted to practice law before the Courts
of the State of New York, hereby affirms the following to be true under the penalty of perjury:

L. I am associated with the law firm of WILSON, ELSER, MOSKOWITZ,
EDELMAN & DICKER LLP, attorneys for the defendants, ROBERT BURKE and TERI
BURKE (“the BURKE defendants”). I am familiar with the facts and circumstances of this
matter, based upon a review of the file maintained by this office.

2. This Affirmation is respectfully submitted in support of the BURKE defendants’
application, for an Order pursuant to CPLR § § 3211(a)1, 7 and 3211(g), seek{ng dismissal of the
plaintiff’s complaint.  As will be set forth more fully in the accompanying memorandum of
law, the complaint should be dismissed with prejudice in all respects. The complaint fails to
state any legally cognizable claim against the BURKE defendants. The complaint fails to state
with particularity the alleged Wrongful conduct committed by the BURKE defendants, so as to
adequately give notice of the claims and/or occurrences, which the plaintiff intends to prove.
Further, it appears that the complaint is purposefully vague in order to avoid dismissal due to the

expiration of the applicable statute of limitations and the complete absence of any wrongdoing .
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whatsoever by the BURKE defend;mts. The complaint also constitutes an impermissible
Strategic Lawsuit Against Public Participation (SLAPP) suit.

3. This action was commenced on or about September 22, 2009, by the filing of a
Summons and Complaint in the Supreme Court, Westchester County. A copy of the plaintiff's
Summons and Complaint is attached hereto as Exhibit “A”.

4. Prior to the filing of the September 22, 2009 action, and on or about May 15,
2006, the plaintiff commenced an action pursuant to Article 15 of Real Property Action and
Proceedings Law, in Supreme Court Westchester County, to compel the determination of ¢laims, _
including the plaintiff’s right of access to a parcel of property located at or near Oregon Road
(“the subject premises™). The action is entitled, Seven Springs, 1LLC v. The Nature
Conservancy, Realis Associates, The Town of North Castle, Robert Burke, Teri Burke, Noel b.
Donohoe, and Joann Donohoe, bearing Index No.: 9130/06 (“the 2006 action™). A copy of the
plaintiff’s Summons and Complaint in the 2006 action is attached hereto as Exhibit “B”.
Thereafter, the plaintiff amended the Complaint, a copy of which is attached hereto as Exhibit
“C”,

5. The BURKE defendants have appeared in the 2006 action and are defending the
claims asserted therein. A copy of the BURKE defendants’ Answer in the 2006 action is
attached hereto as Exhibit “D”.

6. In conjunction with the 2006 action, an application for injunctive relief was made.
A cop& of the Preliminary Injunctionﬂ Order relative to the 2006 action, dated April 14, 2008, is

attached hereto as Exhibit “E”.
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7. Pursuant to the Order, plaintiff is enjoined from entering the property and/or
performing any work on the property for the purpose of any intended development. See, Exhibit
“E”,

8. Upon information and belief this injunction is currently in place. There has been
no judicial determination or declaration as to the purported right of ingress and egress of the
plaintiff to the subject premises.

9. On or about March 14, 2008, the plaintiff commenced an action in the Supreme
Court Westchester County entitled, Seven Springs v. The Town of North Castle, bearing Index
No.: 05484/08, which sought damages agains’lc the Town of North Castle. A copy of the
plaintiff’s Summons and Complaint as against the Town of North Castle is attached hereto as
Exhibit “F”,

10.  Upon information and belief, in or about February 2009, the plaintiff settled its
action against The Town of North Castle. A copy of the Stipulation of Settlement between the
plaintiff and The Town of North Castle is attached hereto as Exhibit “G”.

11. The within application is made within the BURKE defendants’, time to Answer,
or otherwise move, as granted by Court Order. A copy of the Court’s Order relative to the
BURKE defendants’ time to Answer or move is attached hereto as Exhibit “H”.

12.  No previous application for the relief requested herein has made to this Court or
any other Court or Justice.

WHEREFORE, it is respectfully requested that the plaintiff’s complaint be dismissed in
its entirety and for such other, further and different relief as this Court deems just and proper.

Dated: White Plains, New York
December 2, 2009
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TO:

2599621.1

Yours, etc.

WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP

By: W@W‘«/"

JUNINE A/MASTELLONE

Attorneysfor Defendants ROBERT BURKE
and TERI BURKE

3 Gannett Drive

White Plains, New York 10604

File No. : 08139.00589

(914) 323-7000

DelBello Donellan Weingarten Tartaglia Wise & Wiederkehr, LLP
Attorneys for the Plaintiff

Attention: Alfred E. Donnellan, Esq.

One North Lexington Avenue

White Plains, New York 10601

(914) 681-0200

Oxman Tulis Kirkpatrick Whyatt & Geiger, LLP

Attorneys for Defendants NOEL DONOHOE and JOANN DONOHOE
Attention: John Kirkpatrick, Esq.

120 Bloomingdale Road

White Plains, New York 10605

(914) 422-3900

Benowich Law, LLP

Attorneys for Defendant THE NATURE CONSERVANCY
Attention: Leonard Benowich, Esq.

1025 Westchester Avenue

White Plains, New York 10604

(914) 946-2400
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER
X

SEVEN SPRINGS, LLC,

Plaintiff,
-against-

THE NATURE CONSERVANCY, ROBERT BURKE,
TER] 'BURKE, NOEL B. DONOHOE and JOANN

DONOHOE,

Deafendants.

TO THE ABOVE NAMED DEFENDANTS:

Index No. 21162/09
Date Filed:  9/22/09

SUMMONS @
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YOU ARE HEREBY SUMMONED 16 answer the complaint 1n this action and to serve
a copy of your answer, or, if the complaint is not served with this summons, 10 serve a notice of

appearance, on the Plaintiff’s Attorney(s) within twenty (20) days afte
sununouns, exclusive of the day of service (or within 30 days afiz=

r the service of this

1 the service is complete if this

surunons is not personally deliversd to you within the State of New York). In case of your
failure to appear or answer, judgment will be taken against you by default for the relief demanded

in the complaint.

Plaintiff designates Westchester County as the place of trial. The basis of ve
the Defendants reside or have a place of business in, and the cause of acti

of Westchester.

Dated: White Plains, New York
September/7.,, 2009

nue is
on arose in, the County

129081
0143500001

DELBELLO DONNELLAN WEINGARTEN

WISE & WIEDERKEHR, LLp
Atlorneys for Plainti;/T/
F .

By: ALPRED E. DONNELLAN, Eso.
BRADLEY D. WanK, EsQ.
One North Lexinglon Avenue
White Plains, New York 10601 Poor
(914) 681-0200 - Quality




TO: THE NATURE CONSERVANCY
570 Seventh Avenue
New York, New York 10018

ROBERT BURKE
2 Oregon Hollow Road
Armonk, New York 10504

TERI BURKE
2 Oregon Hollow Road
Armonk, New York 10504

NOEL B. DONOHOE
4 Oregon Hollow Road
Armonk, New York 10504

JOANN DONOHOE
4 Oregon Hollow Road
Armonk, New York 10504

1200511
0143500.00)




SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER
X
SEVEN SPRINGS, LLC,
Index No. 21162/09
Date Filed:  9/22/09

Plainuff,

-against- COMPLAINT \&%ﬁ

THE NATURE CONSERVANCY, ROBERT BURKE, @
TER] BURKE, NOEL B. DONOHOE and JOANN %‘%, ,l@%q ‘
DONOHOE, - o9 o
o LG %ﬁ{‘;cﬂe?\
Defend: O O™
eiendanis. "\(‘-'t’i\-\\t\\*!f";'
X ey Y
A

o _ ' ¥
Plaintiff, Seven Springs, LLC, by its atlorneys, DELBELLO DONNELLAN

IR T SRR N ¥ 1ia | Py : - 3. . 1 4 g 33
SCTTG LT OIS T eonpramtagainst GeIendants, — T e INatire

RTEN-_Uhoe £ larerent
WENGARTEN Wb —WIEDERS

Conservancy, Robert Burke,. Teri Burke, Noel B. Donohoe and Joanne Donohoe, alleges, upon

information and belief, as follows:

1. Plainuff, Seven Springs, LLC (“Seven Springs") is 2 New York Limited

Liability Company duly organized under the laws of the State of New York, and having a

principal place of business at ¢/o The Trump organization, 725 Fifth Avenue, New York, New

York 10022.

2 Upon information and belief, Defendant, The Nature Conservancy is a

District of Columbia Corporation authorized to do business in the State of New Y ork, and has a

place of business located in the Town of North Castle, Westchester County, New York.

3. Upon information and belief, Defendants Robert Burke and Teri Burke

(collectively referred to herein as “Burke”) are residents of the State of New York, residing at 2

Oregon Hollow Road, Armonk, New York.

Poor
Quality



4. Upon information and belief, Defendants Noel B. Donohoe and Joann
Donohoe (collectively referred to herein as “Donohoe™) are residents of the State of New York,
residing at 4 Oregon Hollow Road, Armonk, New York.

5. Seven Springs is the owner of a parcel of property (the "Seven Springs
Parcel") comprising approximately 213 acres, and known on the tax assessment map of the Town
of New Castle, ’County of Westchester as Section 94.17, Block 1, Lots 8 and 9, on the Tax
Assessment Map of the Town of North Castle as Section 2, Block 6, Lots 1 and 2, and on the Tax

Assessment Map of the Town of Bedford as Section 94.18, Block 1, Lot 1 and Section 94.14,

Block 1, Lot 9.

6. Seven Springs acquired title to the Seven Springs Parcel from The

. ——— e ——,

Rockefeller University by deed dated December 22, 1995 and recorded in the Westchester

County Clerk's Office on December 28, 1995 in Liber 11325 Page 243, which deed more

particularly describes the Seven Springs Parcel.

7. Rockefeller University acquired title to the Seven Springs parcel from
Seven Springs Farm Center, Inc. by deed dated April 12, 1984 and recorded in the Westchester

County clerk’s office on May 24, 1984 in liber 7923 page 639.

8. Seven Springs Farm Center, Inc. acquired title to the Seven Springs Parcel

from Yale University pursuant to deed dated March 23, 1973 and recorded March 27, 1973 in

liber 7115 page 592.
9. Yale University acquired title to the Seven Springs Parcel from the Eugene

and Agnes E. Meyer Foundation (the “Foundation™) pursuant to deed dated January 19, 1973 and

recorded in the Westchester County Clerk’s office on March 27, 1973 in liber 7115, page 577.

o
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10.  The only means by which access can be had to any public‘ highway, street,
road or avenue from the Seven Springs Parcel to the south is via the road known as Oregon Road.

11. Asof 1973, and for some time prior thereto, Eugene Meyer, Jr. (“Meyer”)
was the owner of certain lands located in the County of Westchester and State of New York.

12, Included in these lands owned by Meyer was the Seven Springs Parcel as
well as cerfain real property which would ultimately become the property of The Nature
Conscrvancy (the “Nature Conservancy Property™).

13 The Nature Conservancy Property and the Seven Springs Parcel were part

J.

of certain lands acquired over time by Meyer.

14. The Nature Conservancy acquired title to the Nature Conservancy Property

from the Foundation by deed dated May 25, 1973 and recorded in the Westchester County

Clerk’s office on May 30, 1973 in liber 7127 page 719.

15.  The Nature Conservancy Property is situated in the Towns of North Castle
and New Castle, County of Westchester and is more particularly described in the aforesaid deed
recorded in the Westchester County Clerk’s oft';ce on May 30, 1973 in liber 7127 page 719.

16.  The December 22, 1995 deed from the Rockefeller University referred to
above, and the prior deeds thereto, conveyed fee simple absolute in the premises described

therein together with the land lying in the bed of any streets and roads abutting the premises to

the center lines thereof.

17. The Seven Springs Parcel has at all times abutted, and continues to abut,

Oregon Road,

18. By reason of the foregoing and the December 22, 1995 Deed recorded in

liber 11325 page 243 and the May 25, 1973 deed recorded in liber 7127 page 719, and the prior

1290463 e i a
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deeds thereto, and the facts herein set forth, Plaintiff has fee title in and to the one-half portion of
Oregon Road, as same street/roadway abuts said property on its westerly side, and has a right of
way and/or easement of no Jess than 50 feet in width to use that portion of Oregon Road abutting
the Seven Springs Parcel, and' that portion of Oregon Road, more particularly identified and
highlighted (the “Easement” or “Easement Area”) on Exhibit "A", southerly to and from the
Seven Springs Parcel to the public portion of Oregon Road, for ingress and egress, and for
pedestrian and vehicular access. Annexed hereto as Exhibit “A”, and made a part hereof, are
copies of a portion of the Official Map of the Town of North Castle adopted by the Town Board

on October 23, 1997 and portion of the official tax map of the Town of North Castle as of July

18, 1986.

19. At some point in time prior to 1973 Oregon Road became a public
highway by virtue of its having been used as a public highway for a period of 10 years.

20.  Inorabout 1990 the Town Board of the Town of North Castle purportedly
closed a portion of Oregon Road pursuant to Highway Law § 205 as it was no longer used for
public travel.

21.  The said portion of Oregon Road referred to herein that was purportedly
closed and that is referred to on Exhibit “A” "ends" at its southerly terminus, at the portion of
Oregon Road, a legally opened public street, that has been improved and paved.

22, Upon information and belief, The Town of North Castle caused at some
point in time to be erected and thereafter maintained a barrier on Oregon Road at or near the
point designated as “Pole 40™ and where the road abuts the public portion of Oregon Road, a
barrier consisting of a gate and/or metal guide rail (the “Gate™) thereby partially blocking and

obstructing access to or from Oregon Road to the south by persons in vehicles and depriving
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Plaintiff, Plaintiff's visitors, trades people and vehicles and the like their lawful right to pass
unimpeded over the road and to have ingress and egress over the road to and from the Seven
Springs Parcel to or from the publicly opened section of Oregon Road.

23.  Plaintiff has sought to develop the Seven Springs Parcel, and in ‘
connection with the development submitied various plans and proposals to the Planning Board of

The Town of North Castle and to the Planning Board of the Town of Bedford.

24,  In order to develop the Seven Springs Parcel pursuant to certain plans and

proposals the Town of Bedford Planning Board has required, among other things, that Plaintiff

have secondary access to the Seven Springs Parcel. .
25.  That the Defendants have taken, and continue to take, the position that }

Plaintiff has no right to access the Seven Springs Parcel from the south over Oregon Road.

26.  That the Defendants continue to unlawfully and wrongfully deprive

Plaintiff of its right to access the Seven Springs Parcel, and to hinder, delay and/or preclude

development of the Seven Springs Parcel.

27.  Upon information and belief, said Defendants’ acts are willful, without

reasonable or probable cause and are without basis in law or fact.
28.  That the injuries complained of are consistent and continuous and Plaintiff -
has suffered and will suffer injury, which mjury will be continuous, and that to obtain any redress

the Plaintiff will necessarily be involved in continued litigation with the Defendants and will

suffer continuing damages.

29.  That on or about February 13, 2008 a Decision was issued by the

Appellate Division, Second Department in the matter entitled Seven Springs. LLC v. The Nature

Conservancy. et al., INYAD 2d Dept, 48 AD3d 545).

1290463 5
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30.  That the Decision provides in pertinent part that “the abandonment of a
public highway pursuant to Highway Law § 205 does not serve to extinguish private easements, as
Highway Law § 205 does not provide for compensation to the owners of any private easements thaf
would be extinguished. (Citations omitted)”. That by reason of the foregoing Decision it has been
judicially determined that the Town of North Castle never extinguished the Easement pursuant to

Highway Law § 205.

31. On or about June 12, 2006 title to the property, which is adjacent to the
easterly boundary line of the Burke and Donohoe properties, referred to above, to the center line

of Oregon Road, was transferred from Realis Associates to Seven Springs by deed dated June 12,

2006 and recorded in the Westchester County Clerk’s office on March 17, 2008 in Control

Number 480640315. The deed from Realis Associates to Seven Springs specifically provides,
among other things, that “the premises being conveyed are, and are intended to be, the same
premises retained by the party of the first part as set forth in deed from Realis Associates to
Robert Butke and Teri Burke dated April 29, 1993 and recorded on May 12, 1993 in liber 10576
page 243, and as set forth in deed from Realis Associates to Noel B. Donohoe and Joann

Donohoe dated July 27, 1994 and recorded August 8, 1994 in liber 10929 page 35”.

32. By reason of the foregoing, the Town of North Castle has no legal interest in
and to the private use of the Easement Area by the private persons entitled to the benefits of the
Easement, no claim to public use of the Easement Area or any claim of any kind or nature with
regard to the Easement, no basis in law or fact to advance any claim with regard to the Easement
and use of the Easement Area by the Town of North Castle, in its capacity as a municipal

corporation, or by residents of the Town or the public generally, and Defendants The Nature

Conservancy, Robert Burke, Teri Burke, Noe] B. Donohoe and Joann Donohoe have no valid basis,
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in law or fact, to maintain the Gate or any other obstruction and/or barrier on or over Oregon Road,

or prevent, or atlempt to prevent, Plaintiff from having unobstructed access to the Seven Springs

Parcel over Oregon Road.

33.  Based upon the foregoing, Defendants Burke and Donohoe have no right,

title or interest in, or to, Oregon Road and/or the Easement Area.
34. By reason of the foregoing, the Defendants have no fee interest in, or right
of use over, that portion of the said allegedly closed portion of Oregon Road as described above,

or the Easement Area, to the exclusion of Plaintiff's right, title and interest in and to Oregon

Road or the Easement Area.

35. As a result of the actions of Defendants The Nature Conservancy, Robert

p—— =
Burke, Teri Burke, Noel B. Donohoe and Joann Donohoe, Plaintiff has been, and will in the future

be, deprived of the full use and enjoyment of the Seven Springs Parcel, and the value of the Seven
Springs Parcel has been greatly diminished, and Plaintiff has suffered and will in the future suffer

damages thereby.

36. By virtue of the foregoing Plaintiff has been damaged in an amount to be

determined at trial but not less than $30,000,000.00.

37. By virtue of Defendants’ unlawful, improper and intentional acts, Plaintiff

should be awarded punitive damages in an amount to be determined at trial but not less than

$30,000,000.00.
WHEREFORE, Plaintiff demands judgment:

(@)  That Plaintiff have Judgment for damages against Defendants The Nature

Conservancy, Robert Burke, Teri Burke, Noel B. Donohoe and Joann Donochoe, indivi»dually and
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severally, an amount (o be determined at trial but not less than $30,000,000.00, with interest

thereon and attorneys fees, for the injuries suffered as herein alleged.

(b)  That Plaintiff have Judgment for punitive damages against Defendants The

Nature Conservancy, Roberl Burke, Teri Burke, Noel B. Donohoe and Joann Donohoe in an

amount to be determined at trial but not less than the amount of $30,000,000.00, with interest

thereon,

(c)  That the Plaintiff have such other, further and different relief as to the

Court may seem just, equitable and proper, together with the costs and disbursements of this

action.

Dated: White Plains, New York

September7z 2009
‘ DELBELLO DONNELLAN WEINGARTEN

WISE & WIEDERKEHR,
Attorneys for //

By: ALFREFE. DbNNELLAN EsQ.

BRADLEY D. WANK, EsQ.
One North Lexington Avenue
White Plains, New York 10601
(914) 681-0200
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0143500-001 .



Exhibit “B”



———

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER
X

SEVEN SPRINGS, LLC,
Plaintiff,
-against-

THE NATURE CONSERVANCY, REALIS
ASSOCIATES, THE TOWN OF NORTH CASTLE,
ROBERT BURKE, TERI BURKE, NOEL B. DONOHOE
and JOANN DONOHOE,

wiae. /20|

Date Filed:

SUMMONS

Defendants. /0/
- X Y 4 B
TO THE ABOVE NAMED DEFENDANTS: % ' .
You ARE HEREBY SUMMONED to answer the complaint in this ac nd to serve

a copy of your answer, or, if the complaint is not served with this summons, o serve’& notice of
appearance, on the Plaintiffs Attorney(s) within twenty (20) days after the service of this
summons, exclusive of the day of service (or within 30 days after the service is complete if this
summons is not personally delivered to you within the State of New York). In case of your
failure to appear or answer, judgment will be taken against you by default for the relief demanded

in the complaint.

Plaintiff designates Westchester County as the place of trial pursuant to CPLR §
507. The basis of venue is the location of real property which is the subject of this action.

Dated: White Plains, New York
May 12, 2006

DELBELLO DONNELLAN WEINGARTEN
TARTAGLIA WISE & WIEDERKEHR, LLP

Attorneys for Plainti

By: ALFKED E. DONNELLAN, EsSQ.
One North Lexington Avenue
White Plains, New York 10601
(914) 681-0200
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TO:

THE NATURE CONSERVANCY
570 Seventh Avenue
New York, New York 10018

REALIS ASSOCIATES
356 Manville Road
Pleasantville, New York 10570

THE TOWN OF NORTH CASTLE
15 Bedford Road )
Armonk, New York 10504

ROBERT BURKE
2 Oregon Hollow Road
Armonk, New York 10504

N70377

TERI BURKE
2 Oregon Hollow Road
Armonk, New York 10504

NOEL B. DONOHOE
4 Oregon Hollow Road
Armonk, New York 10504

JOANN DONOHOE
4 Oregon Hollow Road
Armonk, New York 10504



SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF WESTCHESTER
X
SEVEN SPRINGS, LLC,
Index No.
Plaintiff, Date Filed:
-against- COMPLAINT
THE NATURE CONSERVANCY, REALIS
ASSOCIATES, THE TOWN OF NORTH CASTLE, P
ROBERT BURKE, TERI BURKE, NOEL B. DONOHOE : (
and JOANN DONOHOE, f 60
n Wy s
Defendants. Cor, OO % pe.
X oy Ou e %

O oy Lpe |
Plaintiff, Seven Springs, LLC, by its attomeys, DELBEL R%’ILNABLLANJ

WEINGARTEN TARTAGLIA WISE & WIEDERKEHR, LLP, for its complaint against defenda;fs, Tlée
Nature Conservancy, Realis Associates, The Town of North Castle, Robert Burke, Teri Burke,
Noel B. Donohoe and Joann Donohoe alleges, upon information and belief, as follows:
AS AND FOR A FIRST CAUSE OF ACTION

1, Seven Springs, LLC (“Seven Springs") is a New York Limited Liability
Company duly organized under the laws of the State of New York, and having a principal place
of business at c{o The Trump organization, 725 Fifth Avenue, New York, New York 10022.

2. Upon information and belief, Defendant, The Nature Conservancy is a
District of Columbia Corporation authorized to do business in the State of New York, and having
a principal place of business at 570 Seventh Avenue, New York, New York, 10018.

3. Upon information and belief, Defendant, Realis Associates ("Realis"), is a

New York Partnership having a principal place of business at 356 Manville Road, Pleasantville,

New York.



4, Upon information and belief, Defendant, The Town of North Castle, is a
governmental subdivision of The State of New York, which has been organized and exists under
and pursuant to the laws of the State of New York, and is located in Westchester County.

5. Upon information and belief, Defendants Robert Burke and Teri Burke are
residents of the State of New York, residing at 2 Oregon Hollow Road, Armonk, New York.

6. Upon information and belief, Defendants Noel B. Donohoe and Joann
Donohoe are residents of the State of New York, residing at 4 Oregon Hollow Road, Armonk,
New York. |

7. This action is brought pursuant to Article 15 of the Real Property Action

described and known as Oregon Road located in the County of Westchester.

8. Annexed hereto as Exhibit “A”, and made a part hereof, are copies of a
portion of the Official Map of the Town of North Castle adopted by the Town Board on October
23, 1997 and portion of the official tax map of the Town of North Castle as of July 18, 1986.
The portion of Oregon Road which is the subject of this action, as the same is shown on the said
Maps, has been highlighted.

9. Seven Springs is the owner of a parcel of property (the "Seven Springs
Parcel") comprising approximately 213 acres, and known on the tax assessment map of the Town
of New Castle, County of Westchester as Section 94.17, Block 1, Lots 8 and 9, on the Tax
Assessment Map of the Town of North Castle as Section 2, Block 6, Lots 1 and 2, and on the Tax
Assessment Map of the prn of Bedford as Section 94.18, Block 1, Lot 1 and Section 94.14,

Block 1, Lot 9.

1171518.doc . 2
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10.  Seven Springs acquired title to the Seven Springs Parcel from The
Rockefeller University by deed dated December 22, 1995 and recorded in the Westchester
County Clerk's Office on December 28, 1995 in Liber 11325 Page 243, which deed more
particularly describes the Seven Springs Parcel.

11. Rockefeller University acquired title to the Seven Springs parcel from
Seven Springs Farm Center, Inc. by deed dated April 12, 1984 and recorded in the Westchester
County clerk’s office on May 24, 1984 in liber 7923 page 639.

12. Seven Springs Farm Center, Inc. acquired title to the Seven Springs Parcel
from Yale University pursuant to deed dated March 23, 1973 and recorded March 27,1973 in

liber 7115 page 592.

13, Yale University acquired title to the Seven Springs Parcel from the Eugene
and Agnes E. Meyer Foundation (the “Foundation™) pursuant to deed dated January 19, 1973 and
recorded in the Westchester County Clerk’s office on March 27, 1973 in liber 7115, page 577.

14. The only means by which access can be had to any public highway, street,
road or avenue from the Seven Springs Parcel to the south is via the road known as Oregon Road.

15. As of 1973, and for some time prior thereto, Eugene Meyer, Jr. (“Meyer”)
was the owner of certain lands located in the County of Westchester and State of New York.

16.  Included in these lands owned by Meyer was the Seven Springs Parce] as
well as certain real property which would ultimately become the property of Defendant, The
Nature Conservancy (the “Natu;é Conservancy Property™).

17.  The Nature Conservancy Property and the Seven Springs Parcel was part

of certain lands acquired over time by Meyer.

1171518.doc 3
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18. By virtue of the various deeds pursuant to which Meyer acquired title to
said real property Meyer had acquired the entire bed of Oregon Road as show on Exhibit “A”.

19.  Upon information and belief, the Nature Conservancy acquired title to the
Nature Conservancy Property from the Foundation by deed dated May 25, 1973 and recorded in
the Westchester County Clerk’s office on May 30, 1973 in liber 7127 page 719.

20.  Upon information and belief, the Nature Conservancy Property is situated
in the Towns of North Castle and New Castle, County of Westchester and is more particularly
described in the aforesaid deed recorded in the Westchester County Clerk’s office on May 30,

1973 in liber 7127 page 719.

21. Upon infomaﬁmandhﬁﬁﬁﬂsinmﬁleasmw_unﬁm;d_iaeméiﬂg—_—

May, 1990 when the Town of North Castle allegedly “discontinued” the subject portion of
Oregon Road said road was a public street.

22.  Upon information and belief, the said portion of Oregon Road referred to
herein, at paragraph 8 "ends" at its southerly terminus, at the portion of Oregon Road, a legally
opened public street, that has been improved and paved.

23.  The December 22, 1995 deed from the Rockefeller University referred to
above, and the prior deeds thereto, conveyed fee simple absolute in the premises described
therein together with the land lying in the bed of any streets and roads abutting the premises to
the center lines thereof,

24.  The Seven Springs Parcel has at all times abutted, and continues to abut,
Oregon Road.

25. By virtue of the December 22, 1995 'Deed recorded in liber 11325 page
243 and the May 25, 1973 deed recorded in liber 7127 page 719, and the prior deeds thereto, and

1171518 4
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the facts herein set forth, Plaintiff has a right of way and/or easement of no less than 50 feet m
width to use that portion of Oregon Road abutting the Seven Springs Parcel, and that portion of
Oregon Road, more particularly identified on Exhibit "A", southerly to and from the Seven
Springs Parcel to the public portion of Oregon Road, for ingress and egress, and for pedestrian
and vehicular access.

26.  That none of the Defendants has any fee interest in or right of user over
that portion of the said portion of Oregon Road as described in paragraph 8 hereof, to the
exclusion of Plaintiff's right, title and interest in and to Oregon Road.

27.  The Defendants and each of them claim, and it appears from the public

record that it or they will claim an interest in, and/or the fee title of, the bed of said Oregon Road

abutting its or their respective premises as hereinafter set forth, and/or a right to prevent
Plaintiff's right of ingress and egress to and from the Seven Springs Parcel to the legally opened
portion of Oregon Road.

28.  Any estate or interest claimed, or which may be claimed by any Defendat;t
in the premises described in paragraph 8 hereof is invalid and ineffective as against the estate and
interest of the Plaintiff therein to a right-of-way and/or easement for ingress and egress over
Oregon Road.

29.  Any estate, right or interest which Defendant The Nature Conservancy
ever had, claims or may claim in the Nature Conservancy Property, or any part thereof, including
the estates and interest claimed or which may be claimed by it by virtue of the instruments and
facts hereinbefore set forth are ineffective and invalid as against the title and interest of Seven
Springs, LLC, its successors in interest, grantees or transferees in and to an easement for ingress
and egress over the Nature Conservancy Préperty.

1171518.doc 5
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30. By reason of the foregoing, and the above-referenced deeds and the rights
set forth therein, Seven Springs, LLC has fee title in and to the one-half portion of Oregon Road,
as same street/roadway abuts said property on its westerly éide, and there is a valid and
enforceable easement and/or right of way for ingress and egress for pedestrian and vehicular
access over Oregon Road to the south, including over lands owned by The Nature Conservancy
and others to the public portion of Oregon Road in favor of Plaintiff, its successors and assigns.

31.  Upon information and belief there are no Defendants either known or
unknown to Plaintiff not herein joined as a party and there is no Defendant who is or might be an

infant, mentally retarded, mentally ill or an alcohol abuser.

32. Any iUdmﬂenLgMQm_wﬂLnoLaﬁeiLany_pmson_oLpexsonum in

being or ascertained at the commencement of this action, who by any contingency contained in a
devise or grant or otherwise, could afterward become entitled to a beneficial estate or interest in
the aforesaid premises, and every person in being who would have been entitled to such estate or
interest, if such event had happened immediately before the commencement of the action is
named as a party hereto.

33.  No personal claim is made against any Defendant herein named unless
such Defendant shall assert a claim adverse to the claim of the Plaintiff as set forth herein.

34. Nc.)ne of the Defendants or the parcels owned by them is or will be
adversely affected by the relief herein sought.

35.  The Defendant, Town of North Castle, is joined herein as a party
Defendant by, reason of, among other things, Oregon Road is located in the Town‘of North
Castle, and said municipality purported to close and/or discontinue the portion of Oregon Road
which is the subject of this action.

1171518 doc 6
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36.  The Defendant, Realis Associates, is joined herein as a party Defendant by
virtue of having been the developer of the subdivision known as “Oregon Trails” under filed map
number 22547, a portion of which abuts the westerly side of Oregon Road.

37.  Defendants, Robert Burke and Teri Burke, acquired title to real property
known as 2 Oregon Hollow Road, Armonk, New York pursuant to deed dated April 29, 1993 and
recorded May 12, 1993 in liber 10576 page 243 and are joined herein as party Defendants by
virtue of their ownership of the title to Lot 2 in the Oregon Trails subdivision, which said .
property abuts Oregon Road. Upon information and belief the aforesaid deed does not purport to
grant any portion of the fee title in or to said Oregon Road or a right of user thereover.

38.  Defendants, Noel B. Donohoe and Joann Donohoe, acquired title to real

property known as 4 Oregon Hollow Road, Armonk, New York pursuant to deed dated July 27,
1994 and recorded August 9, 1994 in liber 10929 page 35 and are joined herein as party
Defendants by virtue of their ownership of the title to Lot 1 in the Oregon Trails subdivision,
which said property abuts Oregon Road. Upon information and belief the aforesaid deed does not
purport to grant any portion of the fee title in or to said Oregon Road or a right of user thereover.

39.  Plaintiff has no adequate remédy at law.

AS AND FOR A SECOND CAUSE OF ACTION

40.  Plaintiff repeats and reiterates each and every allegation contained in
paragraphs 1 through 39 above as if the same were more fully set forth at length herein.

41.  That upon information and belief and in or about May, 1990, defendant
Town of North Castle allegedly discontinued and caused to be erected and thereafter maintained
a barrier on Oregon Road at or near the point designated as “Pole 40” and where the road abuts
the public portion of Oregon Road, the barrier consisting of a gate thereby making the aforesaid

1171518.doc 7
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section of Oregon Road; as a roadway, impassable to or from Oregon Road to the south by
persons in vehicles and depriving plaintiff, plaintiff’s visitors, trades people and vehicles and the
like their lawful right to pass over the road and to have ingress and egress over the road to and
from the Seven Spﬁngs Parcel to or from the publicly opened section of Oregon Road.

42.  That unless the relief be granted to Plaintiff, as hereinafier prayed for, the
Plaintiff will suffer irreparable damages and injuries.

43.  That plaintiff has no adequate remedy at law,

WHEREFORE, Plaintiff demands judgment:

(1) That the Defendants and each of them and any and every person claiming

to an estate or interest in the property described in the complaint;

(2)  Declaring that there is a valid and enforceable easement and/or right of
way of no less than 50 feet in width for ingress and egress for pedestrian
and vehicular traffic over Oregon Road to and from The Seven Springs
Parcel to the south to the section of Oregon Road more particularly
identified in Exhibit “A” annexed hereto, inclpding over lands owned.by
the Nature Conservancy and others, in favor of Plaintiff, its successors
and/or assigns.

(3)  Declaring that Seven Sbrings, LLC has fee title in and to the one-half
portion of Oregon Road, as same street/roadway abuts the Seven Springs

Parcel on its westerly side.
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(4)  Declaring that Plaintiff, its successors and assigns also have the right to an
easement and/or right of way of no less than 50 feet in width for ingress
and egress, and for pedestrian and vehicular access over Oregon Road;

(5)  Enjoining Defendants from interfering with and obstructing Plaintiff's
right-of-way and Plaintiffs right of access to Plaintiffs' property as
aforesaid.

(6) That Defendant, Town of North Castle, be directed to remove all
obstructions placed and/or maintained by it, on, or across Oregon Road

which obstructs the use of Plaintiff, its invitees and utility and other

vehicle from_thei

and egress over Oregon Road to the Seven Springs Parcel.

(7)  That the Plaintiff have such other, further and different relief in the
premises as to the Court may seem just, equitable and proper, together
with the costs and disbursements of this action, such costs to be against
such Defendants as may defend this action.

Dated: White Plains, New York
May 12, 2006
DELBELLO DONNELLAN WEINGARTEN

TARTAGLIA WISE & WIEDERKEHR, LLP
AﬁomM

By: ALFKED E. DONNELLAN, ESQ,
One North Lexington Avenue
White Plains, New York 10601
(914) 681-0200
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Index No. N . Year 20 ’

SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF WESTCHESTER
SEVEN SPRINGS, LLC,
Plaintiff,
~against-

THE NATURE CONSERVANCY, REALIS ASSOCIATES, THE TOWN OF
NORTH CASTLE, ROBERT BURKE, TERI BURKE, NOEL B. DONOHOE and
JOANN DONOHOE,

Defendants.

SUMMONS AND COMPLAINT

DELBELLO DONNELLAN WEINGARTEN TARTAGLIA
‘WISE & WIEDERKEHR, LLP

Attorneys for ainti

ONE NORTH LEXINGTON AVENUE
'WHITE PLAINS, NEW YORK 10601

(914) 681-0200

Pursuant to 22 NYCRR 130-1.1, the undersigned, an attorney admitted to practice in the courts of New York
State, certifics that, upon information and belief and reasonable inquiry, the contentions contained in the
annezxed document are not frivolous.

Dated: .unreamrrrersssssmsosssissonn Signature
Print Signer’s Name
Service of a copy of the within s hereby admitted,
Dated:
Attorney(s) for
PLEASE TAKE NOTICE
§ L1 thatthewithinis a (certified) trie copy of a
% NOTICEOF  entered in the office of the clerk of the within named Court on 20
ENTRY
g D that an Order of which the within s a true copy will be presented for settlement to the
nomceor Hon. one of the judges of the within named Court,
SETTLEMENT @l
on 20 ,al M.
Dated: )
DELBELLO DONNELLAN WEINGARTEN TARTAGLIA
WISE & WIEDERKEHR, LLP
COUNSELLORS AT LAW
Attorneys for
: ONE NORTH LEXINGTON AVENUE
To: WHITE PLAINS, NEW YORK 10601
Atlorney(s) for POop
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STATE OF NEW YORK, COUNTY OF S5 .

I, the undersigned, am an attomey admitted to practice in the courts of New York, and
D certify that the annexed
omeys 1125 been compared by me with the original and found to be a true and complete copy thereof.

say that: [ am the sttorney of record, or of counsel with the attormney(s) of record, for

. I have read the annexed .
know the contents thereof and the same are true to my knowledge, except those matters therein which are stated to be alleged on information
and belief, and as to those matters I believe them to be true. My belief, as to those matters therein not stated ypon
knowledge, is based upon the following.

1o i

The reason I make this affirmation instead of is

1 affirm that the foregoing statements are true under penalties of perury.

Dated:
) (Prins signer's name below slgnature)
STATE OF NEW YORK, COUNTY OF 85;
- being sworn says: [ am .
[ D in the action herein; I have read the annexed
ingdut know the contents thereof and the same are tue to my knowledge, except those matters therein which are stated to be alleged on
g Vaiticolon  jnformation and belief, and as to those matters I believe them to be true.
the of
g D a corporation, one of the parties to the action; I have read the annexed
Coporat®  know the contents thercof and the same are true to my knowledge, except those matters therein which are stated to be alleged on

information and belief, and as to those matters I believe them 1o be true.

My beliet, as to those matiers therein not stated upon knowledge, is based upon the following:

Swom to before me on ,20

(Prind signer's name below signature)

STATE OF NEW YORK, COUNTY OF s8¢
being sworn says: I am not a party to the action, am over 18-years of
age and reside at
On 20 , I'served a true copy of the annexed
in the following manner: .
0 by mailing the same in a sealed envelope, with postage prepaid thereon, in a post-office or official depository of the U.S. Postal Service

m within the State of New York, addressed to the last-known address of the addressee(s) as indicated below:

,E,l.,, by delivering the same personally to the persons at the address indicated below:

Sarvice .
by transmitting the same to the attomey by clectronic means to the telephone number or other station or other limitation designated by the

attorney for that purpose. In doing so I received a signa! from the equipment of the atiorney indicating that the transmission was received,
Evoen: and mailed a copy of same to that attomney, in a sealed envelope, with postage prepaid thereon, in a post office or official depository of the
U.S. Postal Service within the State of New York, addressed to the last-known address of the addressee(s) as indicated below:

by depositing the same with an ovenight delivery service in & wrapper properly addressed. Said delivery was made prior to the latest time
Qo designated by the overnight delivery service for overnight delivery. The address and delivery service are indicated below:

Check Applicable Bax
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i
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Sworn to before me on .20

(Print signer's name below signature)

Poor
Quality



* Exhibit “C”



SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF WESTCHESTER
X
SEVEN SPRINGS, LLC,
' _ Index No. 9130/06,
Plaintiff, 5\
AMENDED :
-against- COMPLAINT @@x
: e 4‘&‘/" "

THE NATURE CONSERVAN CY, REALIS

ASSOCIATES, THE TOWN OF NORTH CASTLE, o ;FO n
ROBERT BURKE, TERI BURKE, NOEL B. DONOHOE “'\44,,)’}3 £ ©
and JOANN DONOHOE, &C,(:,}z:{,;,
G,
Defendants. - e,
X ;

Plaintiff, Seven Springs, LLC, by its attorneys, DELBELLO DONNELLAN

WEINGARTEN WISE & WIEDERKEHR, LLP_for its amended complaint- agminst-defendants—The————————

Nature Conservancy, Realis Associates, The Town of North Castle, Robert Burke, Teri Burke,

Noel B. Donohoe and Joann Donohoe alleges, upon information and belief, as follows:

AS AND FOR A FIRST CAUSE OF ACTION

1. Seven Springs, LLC (“Seven Springs") is a New York Limited Liability

Company duly ofganized under the laws of the State of New York, and having a principal place

of business at ¢c/o The Trump organization, 725 Fifth A\;enue, New York, New York 10022.

2. Upon information and belief, Defendant, The Nature Conservancy is a
“District of Columbia Corporation authorized to do business in the State of New York, and having

a principal place of business at 570 Seventh Avenue, New York, New York, 10018.

3. Upon information and belief, Defendant, Realis Associates ("Realis"), is a

New York Partnership having a principal place of business at 356 Manville Road, Pleasantville,

New York.



SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF WESTCHESTER
X

SEVEN SPRINGS, LLC,
Index No. 9130/06

Plaintiff,
AMENDED

COMPLAINT

-against-

THE NATURE CONSERVANCY, REALIS
ASSOCIATES, THE TOWN OF NORTH CASTLE,
ROBERT BURKE, TERI BURKE, NOEL B. DONOHOE

and JOANN DONOHOE,

Defendants.
X

Plaintiff, Seven Springs, LLC, by its attorneys, DELBELLO DONNELLAN

WEINGARTEN WISE & WIEDERKEHR, LLP, for its amended complaint against defendants, The

Nature Conservancy, Realis Associates, The Town qf North Castle, Robert Burke, Teri Burke,

Noel B. Donohoe and Joann Donohoe alleges, upon information and belief, as follows:

AS AND FOR A FIRST CAUSE OF ACTION

1. Seven Springs, LLC (“Seven Springs") is a New York Limited Liability
Company duly organized under the laws of the State of New York, and having a principal place

of business at c/o The Trump organization, 725 Fifth Avenue, New York, New York 10022.

2. Upon information and belief, Defendant, The Nature Conservancy is a
“District of Columbia Corporation authorized to do business in the State of New York, and having

a principal place of business at 570 Seventh Avenue, New York, New York, 10018.

3. Upon information and belief, Defendant, Realis Associates ("Realis"), is a

New York Partnership having a principal place of business at 356 Manville Road, Pleasantville,

New York.
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4. Upon information and belief, Defendant, The Town of North Castle, is a
governmental subdivision of The State of New York, which has been organized and exists under

and pursuant to the laws of the State of New York, and is located in Westchester County.

5. Upon information and belief, Defendants Robert Burke and Teri Burke are

residents of the State of New York, residing at 2 Oregon Hollow Road, Armonk, New York.

6. Upon information and belief, Defendants Noel B. Donohoe and Joann

Donohoe are residents of the State of New York, residing at 4 Oregon Hollow Road, Armonk,

New York.
7. This action is brought pursuant to Article 15 of the Real Property Action

and Proceedings Law to compel the determination of claims to certain real property herein

described and known as Oregon Road located in the County of Westchester.

8. Annexed hereto as Exhibit “A”, and made a part hereof, are copies of a
portion of the Official Map of the Town of North Castle adopted by the Town Board on October
23, 1997 and portion of the official tax map of the Town of North Castle as of July 18, 1986.
The portion of Oregon Road which is the subject of this action, as the same is shown on the said
Maps, has been highlighted.

9. S;even Springs is the owner of a parcel of property (the "Seven Springs
Parcel") comprising approximately 213 acres, and known on the tax assessment map of the Town
of New Castle, County of Westchester as Section 94.17, Block 1, Lots 8 and 9, on the Tax
Assessment Map of the Town of North Castle as Section 2, Block 6, Lots 1 and 2, and on the Tax

Assessment Map of the Town of Bedford as Section 94.18, Block 1, Lot 1 and Section 94.14,

Block 1, Lot 9.

1241419 ) 2
0143500-001



10.  Seven Springs acquired title to the Seven Springs Parcel from The .
Rockefeller University by deed dated December 22, 1995 and recorded in the Westchester

County Clerk's Office on December 28, 1995 in Liber 11325 Page 243, which deed more

particularly describes the Seven Springs Parcel.

11.  'Rockefeller University acquired title to the Seven Springs parcel from
Seven Springs Farm Center, Inc. by deed dated April 12, 1984 and recorded in the Westchester

County clerk’s office on May 24, 1984 in liber 7923 page 639.

12.  Seven Springé Farm Center, Inc. acquired title to the Seven Springs Parcel

from Yale University pursuant to deed dated March 23, 1973 and recorded March 27, 1973 in

liber 7115 page 592.

13.  Yale University acquired title to the Seven Springs Parcel from the Eugene
and Agnes E. Meyer Foundation (the “Foundation”) pursuant to deed dated January 19, 1973 and
recorded in the Westchester County Clerk’s office on March 27, 1973 in liber 7115, page 577.

14. | The only means by which access can be had to any public highway, street,
road or avenue from the Seven Springs Parcel to the south is via the road known as Oregon Road.

15. As of 1973, and for some time prior thereto, Eugene Meyer, Jr. (“Meyer”

was the owner of certain lands located in the County of Westchester and State of New York.

16.  Included in these lands owned by Meyer was the Seven Springs Parcel as
well as certain real property which would ultimately become the property of Defendant, The

Nature Conservancy (the “Nature Conservancy Property™).

17.  The Nature Conservancy Property and the Seven Springs Parcel was part

of certain lands acquired over time by Meyer.

1241419 3
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18. By virtue of the various deeds pursuant to which Meyer acquired title to
said real property Meyer had acquired the entire bed of Oregon Road as show on Exhibit “A”.
19.  Upon information and belief, the Nature Conservancy acquired title to the
Nature Conservancy Property from the Foundation by deed dated May 25, 1973 and recorded in

the Westchester County Clerk’s office on May 30, 1973 in liber 7127 page 719.

20.  Upon information and belief, the Nature Conservancy Property is situated
in the Towns of North Castle and New Castle, County of Westchester and is more particularly

described in the aforesaid deed recorded in the Westchester County Clerk’s office on May 30,

1973 in liber 7127 page 719.

21. At some point in time prior to 1973 Oregon Road became a public road by

virtue of its having been used as a public highway for a period of 10 years.

22.  Up until and including May, 1990 when the Town of North Castle

allegedly “discontinued” the subject portion of Oregon Road said road was a public street.
23.  Upon information and belief, the said portion of Oregoﬁ Road referred to

herein, at paragraph 8 "ends" at its southerly terminus, at the portion of Oregon Road, a legally

opened public street, that has been improved and paved.

24.  The December 22, 1995 deed from the Rockefeller University referred to
above, and the prior deeds thereto, conveyed fee simple absolute in the premises described

therein together with the land lying in the bed of any streets and roads abuttiﬁg the premises to

the center lines thereof.

25.  The Seven Springs Parcel has at all times abutted, and continues to abut,

Oregon Road.

1241419 4
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26. By virtue of the December 22, 1995 Deed recorded in liber 11325 page

243 and fhe May 25, 1973 deed recorded in liber 7127 page 719, and the prior deeds thereto, and

the facts herein set forth, Plaintiff has a right of way and/or easement of no less than 50 feet in

width to use that portion of Oregon Road abutting the Seven Springs Parcel, and that portion of

Oregon Road, more particularly identified on Exhibit "A", southerly to and from the Seven

—e

Springs Parcel to the public portion of Oregon Road, for ingress and egress, and for pedestrian

and vehicular access.

27.  That none of the Defendants has any fee interest in or right of user over
that portion of the said portion of Oregon Road as described in paragraph 8 hereof, to the

exclusion of Plaintiff's right, title and interest in and to Oregon Road.

28.  The Defendants and each of them claim, and it appears from the public

-record that it or they will claim an interest in, and/or the fee title of, the bed of said Oregon Road

abutting its or their respective premises as hereinafter set forth, and/or a right to prevent

Plaintiff's right of ingress and egress to and from the Seven Springs Parcel to the legally opened

portion of Oregon Road.

29.  Any estate or intergst claimed, or which may be claimed by any Defendant
in the premises described in paragraph 8 hereof is invalid and ineffective as against the estate and

interest of the Plaintiff therein to a right-of-way and/or easement for ingress and egress over

Oregon Rbad.

30.  Any estate, right or interest which Defendant The Nature Conservancy
ever had, claims or.may claim in the Nature Conservancy Property, or any part thereof, including
the estates and interest claimed or which may be claimed by it by virtue of the instruments and

facts hereinbefore set forth are ineffective and invalid as against the title and interest of Seven

1241419 5
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Springs, LLC, its successors in interest, grantees or transferees in and to an easement for ingress

and egress over the Nature Conservancy Property.

31. By reason of the foregoing, and the above-referenced deeds and the rights

set forth therein, Seven Springs, LLC has. fee title in and to the one-half portion of Oregon Road,

as same street/roadway abuts said property on its westerly side, and there is a valid and
enforceable easement and/or right of way for ingress and egress for pedestrian and vehicular
access over Oregon Road to the south, including over lands which may be owned by The Nature

Conservancy and others to the public portion of Oregon Road in favor of Plaintiff, its successors

and assigns (the “Easement” or “Easement Area”).

32.  Upon information and belief there are no Defendants either known or

unknown to Plaintiff not herein joined as a party and there is no Defendant who is or might be an

irifant, mentally retarded, mentally ill or an alcohol abuser.

33.  Any judgment granted herein will not affect any person or persons not in
being or ascertained at the commencement of this action, who by any contingency contained in a
devise or grant or otherwise, could afterward become entitled to a beneficial estate or interest mn
the aforesaid premises, and every person in being who would have been entitled to such estate or
interest, if such event had happened immediately before the commencement of the action is

named as a party hereto.

34. No personal claim is made agéinst any Defendant herein named unless

such Defendant shall assert a claim adverse to the claim of fthe Plaintiff as set forth herein.

35. None of the Defendants or the parcels owned by them is or will be

adversely affected by the relief herein sought.
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36. The Defendant, Town of North Castle, is joined herein as a party
Defendant by, reason of, among other things, Oregon Road is located in the Town of North
Castle, and said municipality purported to close and/or discontinue the portion of Oregon Road

which is the subject of this action.

37.  The Defendant, Realis Associates, is joined herein as a party Defendant by

virtue of having been the developer of the subdivision known as “Oregon Trails” under filed map
number 22547, a portion of which abuts the westerly side of Oregon Road.

38.  Defendants, Robert Burke and Teri Burke, acquired title to real property
known as 2 Oregon Hollow Road, Armonk, New York pursuant to deed dated April 29, 1993 and

recorded May 12, 1993 in liber 10576 page 243 and are joined herein as party Defendants by

virtue of their ownership of the title to Lot 2 in the Oregon Trails subdivision, which said
property abuts Oregon Road. Upon information and belief the aforesaid deed does not purport to
grant any portion of the fee title in or to said Oregon Road or a right of user thereover.

39.  Defendants, Noel B. Donohoe and Joann Donchoe, acquired title to real
property known as 4 Oregon Hollow Road, Armonk, New York pursuant to deed dated July 27,
1994 and recorded August 9, 1994 in liber 10929 page 35 and are joined herein as party
Defendants by virtue of their ownership of the title to Lot 1 in the Oregon Trails subdivision,
which said property abuts Oregon Road. Upon information and belief the aforesaid deed does not
purport to grant any portion of the fee title in or to said Oregon Road or a right of user thereover.

40.  Plaintiff has no adequate remedy at law.

AS AND FOR A SECOND CAUSE OF ACTION

41.  Plaintiff repeats and reiterates each and every allegation contained in
| paragraphs 1 through 40 above as if the same were more fully set forth at length herein.

1241419 7
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. 42. Defendant Town of North Castle caused at some point in time to be
erected and thereafter maintained a barrier on Oregon Road at or near the point designated as
“Pole 40” and where the road abuts the public portion of Oregon Road, a barrier consisting of a
gate (the “Gate”) thereby partially blocking and obstructing direct access to or from Oregon Road
to the south by persons in vehicles and depriving Plaintiff, Plaintiff’s visitors, trades people and
"vehicles and the like their lawful right to pass unimpeded over the road and to have ingress and

egress over the road to and from the Seven Springs Parcel to or from the publicly opened section

of Oregon Road.

43.  That the Gate is an unlawful encroachment and obstruction upon the

Plaintiff's Easement as aforesaid and has caused and will continue to cause damage to the

Plaintiff by reason of Plaintiff’s inability to have direct access to the Seven Springs Parcel

unimpeded from the south.

44,  That by reason of the Gate as aforesaid, the Plaintiff has been and will in
the future be deprived of the full use and enjoyment of the Seven Springs Parcel and Plaintiff has

thereby suffered and will in the future suffer damages thereby.

45.  That the Plaintiff has notified Defendant North Castle that the Gate
obstructs direct access to the Seven Springs Parcel from the south, has demanded that Defendant

North Castle remove the Gate, and the Defendanf has failed to remove the same.

46.  That the injuries complained of are consistent and continuous and Plaintiff

has suffered and will suffer injury, which injury will be continuous, and that to obtain any redress

the Plaintiff will necessarily be involved in continued litigation with the Defendant and will

suffer continuing damages.
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47. - That on or about February 13, 2008 a Decision was issued by the

Appellate Division, Second Department in the matter entitled Seven Springs, LLC v. The Nature

Conservancy, et al., NYAD 2d Dépt, 2008 NY Slip Op. 01327).

.48.  That the Decision provides in pertinent part that “the abandonment of a
public highway pursuant to Highway Law § 205 does not serve to extinguish private easements, as
Highway Law § 205 does not provide for compensation to the owners of any private easements that
would be extinguished. (Citations omitted)”. That by reason of the foregoing Decision it has been

judicially determined that Defendant North Castle never extinguished the Easement pursuant to

Highway Law § 205.

49. It has been acknowledged in prior Court proceedings by the Town of North

Castle that, upon the closing of Oregon Road for public purposes, title reverted to Rockefeller.

University (Plaintiff’s predecessor in interest) upon the closure.

50. By reason of the foregoing, North Castle has no legal interest in and to the
private use of the Easement Area by the private persons entitled to the benefits of the Easement, no
claim to public use of the Easement Area or any claim of any kind or nature: with regard to the
Easement, no basis in law or fact to advance any claim with regard to the Easement and use of the
Easement Area by the Town of North Castle, in its capacity as a municipal corporation, or by
residents of the Town or the public generally, and no basis in law or fact to maintain the Gate on or
over Oregon Road, or prevent or attempt to prevent Plaintiff from having unobstructed access to the
.Seven Springs Parcel over Oregon Road.

51.  As a result of Defendant’s actions Plaintiff has been, and will in the future

be, deprived of the full use and enjoyment of the Seven Springs Parcel, and the value of the Seven
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Springs Parcel has been greatly diminished, and Plaintiff has suffered and will in the future suffer

. "damages thereby.

52.

That unless the relief be granted to Plaintiff, as hereinafter prayed for, the

- Plaintiff will suffer irreparable damages and injuries.

53.

That Plaintiff has no adequate remedy at law.

WHEREFORE, Plaintiff demands judgment:

)

@)

That the Defendants and each of them and any and every person claiming
through or under them and each of them be barred from any and all claim

to an estate or interest in the property described in the complaint;

Declaring that there is a valid and enforceable easement and/or right of

3)

()

1241419
0143500-00)

way of no less than 50 feet in width for ingress and egress for pedestrian
and vehicular traffic over Oregon Road to and from The Seven Springs
Parcel to the south to the section of Oregon Road more particularly
identified in Exhibit “A’.’ annexed hereto, including over lands which

may be owned by the Nature Conservancy and others, in favor of Plaintiff,

_ its successors and/or assigns.

‘Declaring that Seven Springs, LLC has fee title in and to the one-half

portion of Oregon Road, as same street/roadway abuts the Seven Springs

Parcel on its westerly side.
Declaring that Plaintiff, its successors and assigns also have the right to an

easement and/or right of way of no less than 50 feet in width for ingress

and egress, and for pedestrian and vehicular access over Oregon Road;

10



)] Enjoining Defendants from interfering with and obstructing Plaintiff's
right-of-way and Plaintiff's right of access to Plaintiffs' property as
aforesaid.

(6)  That the Defendants be restrained by injunction or otherwise from
maintaining any obstructions, barriers, gates, or the like, on, or across
Oregon Road which obstructs or blocks the use by Plaintiff, its invitees
and utility and other vehicles from their lawful rights to pass over the land
to have ingress and egress over Oregon Roaq to the Seven Springs Parcel.

(7)  That Defendant, Town of North Castle, be directed to remove the Gate and

all obstructions and/or barriers placed and/or maintained by it, on, or

across Oregon Road which obstructs the use of Plaintiff, its invitees and
utility and other vehicles from their lawful rights to pass over the land-and
to have ingress and egress over Oregon Road to the Seven Springs Parcel.
(8)  That the Plaintiff have such other, further and different relief in the
premises as to the Court may seem just, equitable and proper; together

with the costs and disbursements of this action, such costs to be against
such Defendants as may defend this action.

Dated: White Plains, New York

April 53,2008
DELBELLO DONNELLAN WEINGARTEN

WISE & WIEDERKEHB,

By: ALFRED E. DONNELLAN, EsQ.
One North Lexington Avenue
White Plains, New York 10601
(914) 681-0200
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF WESTCHESTER
X
SEVEN SPRINGS, LLC, Index No. 9130/06
Plaintiff, ANSWER OF DEFENDANTS
ROBERT BURKE, TERI
BURKE, NOEL B. DONOHOE
and JOANN DONOHOE
-against-
THE NATURE CONSERVANCY,
REALIS ASSOCIATES, THE TOWN OF -
NORTH CASTLE, ROBERT BURKE, = \LE .
TERI BURKE, NOEL B. DONOHOE and
JOANN DONCHOE, MAR 14 ZU%NI
oy G, IDO
Defendants. Tg‘f:f ‘f'\(ﬁq sl et
T ESTE
COUNTY GE WESTCR=S

Defendants Robert Burke, Teri Burke, Noel B. Donohoe and Joann Donohoe
(collectively, the “Individual Defendants™), by their attorneys, Oxman Tulis Kirkpa