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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK : IAS PART 49

TRUMP MARKS LLC,
Plaintiff,

-against- Index No. 601372/08

CRESCENT HEIGHTS DIAMOND, LLC, SONNY
KAHN, an individual, RUSSELL W. GALBUT, an
individual, BRUCE A. MENIN, an individual, each
said individual being a member of Crescent Heights
Diamond, LLC, and THOSE UNKNOWN
INDIVIDUALS AND/OR UNKNOWN ENTITIES
CONSTITUTING THE REMAINING MEMBERS
OF CRESCENT HEIGHTS DIAMOND, LLC,

Defendants.

Herman Cahn, J.:

Motion Sequence Numbers 001 and 002 are consolidated and disposed of in accordance
with the following decision and order.

Defendants Crescent Heights Diamond, LLC (Crescent), Sonny Kahn, Russell W. Galbut,
and Bruce A. Menin move to dismiss the complaint against them (CPLR 3211 [a] [1] and [7]).

Plaintiff Trump Marks LLC cross-moves for an order granting it summary judgment on its claims

(CPLR 3211 {c] and 3212), and for an order-granting it permission to amend to add two new

defendants (CPLR 1024).

This action arises from a licensing agreement between plaintiff and defendant Crescent,
under which plaintiff licensed to Crescent the right to use the name “Trump Tower” in
connection with a condominium building Crescent intended to build in Israel. Crescent failed to
build the condo and, instead, sold the land to a third party for a profit. Plaintiff brought this

action for breach of contract and unjust enrichment against Crescent. It also asserts claims
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against the principals of Crescent, the individual defendants, for violations of the fraudulent
conveyances law.

Defendant Crescent seeks dismissal, arguing that the license agreement provides that if it
did not build within two years, for any reason within its control, plaintiff’s remedy was
termination. It argues that; if Crescent used the licensed marks after termination of the
agreement, then plaintiff would have the right to damages. Crescent contends that there is no
other remedy contemplated in the agreement, and that the Court should reject plaintiff’s
invitation to rewrite the agreement, made between sophisticated and counseled parties, to create
other remedies. Crescent urges that plaintiff was nothing more than a licensor, not a partner in
the transaction to develop a building.

The individual defendants, Kahn, Galbut and Menin, urge that the complaint be dismisscd
against them because they are not, and have never been members of Crescent, a limited liability
company, and they did not receive any distribution of the sale proceeds from the sale of the land.
Therefore, they argue that they cannot be required to return a conveyance or distribution they did
not receive. They also argue that the unjust enrichment claim is barred becéusc there is a written
agreement, the license agreement, covering the matter. They urge that the fraudulent conveyance
claim also is insufficient because the sale was not a breach of the license agreement, plaintiff
failed to plead fraud with particularity and failed to plead the necessary elements of a fraudulent
conveyance claim. They further argue that the wrongful distributions claim is insufficient

because Crescent’s hiabilities do not exceed its assets.
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BACKGROUND

Plaintiff is a Delaware limited liability company, and is in the business of licensing
certain United States trademarks of Donald Trump, covering real estate and related services with
the designation “Trump” (Compl, ¥ 2).. Defendant Crescent, a Delaware limited liability
company, is engaged in the business of building and developing first-class residential
condominium properties (id.,  5). The individual defendants; Kahn, Galbut and Menin, are
allegedly members of Crescent (id., § 6-11).

On May 23, 2006, plaintiff, as licensor, entered into an agreement with defendant
Crescent, as licensee, in which plaintiff licensed the Trump name for Crescent’s use in
connection with the development of a building on land owned or to be acquired by Crescent in
Ramat Gan, Israel (Indiv Def Order to Show Cause (OtSC), Ex B). Crescent intended to develop
the building as a “first-class, luxury residential condominium® with a retail component; to
design, develop, and operate it in the form of condominium ownership; and to market, sell,
and/or lease the units in the building, all to be performed in accordance with the “Trump

Standard” (therein defined), to maximize the value of the property for the benefil of both the

licensor and the licensee (id., at 1). The building to be constructed on the property was going to

be the tallest structure in Israel with 786,000 square feet of space. It could not be constructed as
a residential and retail development without obtaining variances from the appropriate Israeli
authorities (Compl, 1§ 14, 27).

Pursuant to the License Agreement, Crescent was licensed to use the name “Trump
Tower,” or “Trump Plaza,” which was then referred to in the agreement as the “New Trump

Mark” (id ; see also OtSC, Ex B, First amend to License Agmt, at 1). It agreed to pay plaintiff
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royalties for the rights granted in the agreement (id, § 5 [al, at 9). Crescent also agreed to
design, develop, construct, market, sell, equip, operate, repair and maintain the property with the
Jevel of quality and luxury associated with the condominium building known as the Akirov
Building in Tel Aviv, Isragl, referred 1o as the Signature Property in the License Agreement (id.,
§3[aD

In the License Agreement, plaintiff agreed to be subject to a covenant restricting its right
to further license its name in the area. Specifically, the License Agreement stated that, “provided
the Agreement was in full force and effect,” until the first to occur of 42 months from the
execution of the agreement, or the date on which 90% of the units are subject to binding
coniracts of sale, plaintiff would not license the name “Trump” for a residential condominium
building within the area of Tel Aviv, Israel, and within 12 months from the date of the
agrecment, plaintiff would not license the “Trump” name for a “Condominium Hotel” as defined
therein (id. at 4). Plaintiff agreed to cause Donald J. Trump to make one trip to the Tower
Project for no more tﬁan one day of six working hours for the promotion of the project to the
public (id., § 1 [h]).

Plainti ff was permitted to terminate the agreement for“‘Trump Standard Defaults,” such
as Crescent failing, inter alia, to design, develop and maintain the property in accordance with the
Trump Standard (id., § 3, at 6-7), and for “non-Trump Standard Defaults” such as Crescent
failing to pay money due (id,, § 7, at 10). Plaintiff was also permitted to terminate in “addition to
any other right or remedy of Licensor” upon 10 days’ written notice for reasons such as
licensee’s bankruptcy, fire damaging or destroying the building, the individual defendants

ceasing to own and control the licensee, failure to commence construction within 24 months,
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failure of the issuance of certain forms for the commencement of construction, and failure to
close with regard to at least 70% of the units within 40 months (id,, § 8, at 10-11). The Licgnse
Agreement provided that, notwithstanding its termination pursuant to any of its terms, plaintiff
“shall be entitled to receive, and Licensee shall pay to Licensor all Royalties that have accrued to
Licensor prior to the date of termination” (id., § 8 [1], at 11).

The term of the License Agreement commenced upon its execution and “shall end on the
first to oceur of: (i) the expiration or earlier termination of this Agreement, as provided herein or
(ii) the day upon which the Tower Property shall no longer be known by the New Trump Mark,
and Licensor and Licensee have not agreed in writing or are not in substantive discussions for the
use of a Trump Name as the name of the Tower Project” (id., § 6, at 9).

The parties set forth their agreement with regard to royalties. They provided that an
initial non-refundable payment of $1,000,000 was to be made to plaintiff on the date that.
Crescent is issued the initial construction permit for the commencement of construction.
Crescent was further obligated to make royalty payments in connection with a percentage of the
average aggregate sales prices per square foot, and a percentage of gross rental payments, of
residential units and non-residential areas (id., Ex A, at A-1).

In May 2006, plaintiff registered the licensed mark “Trump Plaza™ with the Israeli
Trademarks Office (Compl, § 19).

In December 2006, Donald Trump, via a satellite video feed, spoke at the [sraeli Business
Conference, promoting and associating himself with the land and the Tower Project (id., § 20).

On April 30, 2007, Crescent acquired title to all of the constituent parcels constituting

the land at a cost of approximately $44 million (i<, § 17).
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Crescent, however, asserts that it was unable to procure the necessary approvals to permit
the construction of the Tower Property as a purely residential and retail property, as opposed to a
mixed-use, residential, retail and office project, from the relevaut Israeli authorities (idl., 4 25).

In or about August 1, 2007, plaintiff became aware that Crescent was ncgotiating to sell
the land to a third party developer (id., 21). On August 2, 2007, plaintiff notified Crescent that
the sale of the land would result in Crescent’s default under the License Agreement, causing
substantial damage to plaintiff in that it would not receive royalties, its reputation would be
damaged and Crescent would be unjustly enriched (id, § 22).

In January 2008, Crescent sold the land to Azorim Investment, Development and
Construction Lid. for approximately $80.2 million (id., 1Y 23-24).

Plaintiff alleges that the sale was in breach of the License Agreement. It contends that

section 3(a) of the License Agreement imposed an unqualified obligation on Crescent to design

and construct the Tower Property. It argues that Crescent’s obligations were not excused because

it 'was unable to obtain the necessary approvals to build the Tower Property as envisaged (id., 1Y
25-28). Plaintiff asserts that Crescent knew that it had to obtain permits, approvals, and/or
variances from the authorities when it signed the License Agreement, and it failed to make bona
fide efforts to obtain them (id., 9 28, 31).

In the complaint, plaintiff asserts eight causes of action. The first three are against
Crescent only for breach of the License Agreement; breach of the implied covenant of good faith
and fair dealing by selling the land, and depriving plaintiff of the benefit of the License
Agreement; and contractual indemnification for losses, attorneys’ fees and disbursements in

bringing this action. The remaining five causes of action are asserted against all the defendants.
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The fourth is for unjust enrichment, claiming that the sale of the land resulted in a windfall profit
for defendants which was realized by virtue of “the world renowned reputation of Donald J.
Trump as the preeminent developer of luxury residential properties,” and that defendants must
make restitution to plaintiff of that windfall profit. The fifth and sixth are for fraudulent
conveyances under the Debtor and Creditor Law §§ 273-276, and the seventh seeks attorneys’
fees under Debtor and Creditor Law § 276-a. Finally, the eighth seeks recovery of the wrongful
distribution of the net proceeds of the sale to the members of Crescent, in violation of New York
Limited Liability Company Act § 508 or of section 18-607 of the Delaware Limited Liability
Company Act.

In moving to dismiss, Crescent asserts that it did not construct the building, the required
variances were not granted, no permit to construct the building was issued and the project never
went forward to the final plans and specifications stage. Crescent argues that the License
Agreement provides that if it did not build within two years for any reason within Crescent’s
control, plaintiff’s only remedy was termination of the License Agreement and revocation of &e
license. With regard to royalties, Crescent asserts that it agreed to pay $1,000,000 to plaintiff if
and when a construction permit were issued. It also agreed to pay additional royalties, if any, .
when any units in the building were sold, and provided they Vsold for more than a minimum price
per square foot. None of these events occurred, so, Crescent argues, no royalties are due.
Crescent contends that although the License Agreement could have provided for an initial, non-
refundable payment upon sigm’ng, it did not. It also did not include any form of penalty or
liquidated damages if the building was not built, nor did it include any clause which would

provide plaintiff with a percentage of the profit if the land were resold. Crescent argues that
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these provisions should not be read into the agreement, particularly where both parties are
sophisticated and counseled. It urges that this was a non-exclusive licensing agreement which
placed minimal restrictions on plaintiff’s ability to exploit its mark worldwide.

Crescent also contends that the breach of the implied covenant claim is insufficient
because it is redundant of the breach of contract claim. The indemnification claims fails because
it depends upon a breach or default which Crescent asserts does not exist and because that
provision refers to claims by third parties, not a breach of contract claim between Crescent and
plaintiff. Crescent urges that the unjust enrichment claim fails because there is a contract that
governs the subject matter of the parties’ dispute. Crescent further urges that the remaining three
claims for fraudulent conveyances and wrongful distribution must be dismissed because they are
based on a breach of the License Agreement, and there was no breach.

In response, plaintiff cross-moves to have the motion to dismiss convertged to a summary
judgment motion, and for summary judgment in its favor on the first through third causes of
acfion for breach of contract, breach of the covenant of good faith and indemnification. Plaintiff
argues that there was a breach of the agreement by Crescent’s failure to build. It asserts that in
the first sentence of Section 3, Crescent expressly covenanted to design, build and construct the
Tower Property. It urges that Crescent is inappropriately trying to use the title of the agreement,
that is “License Agreement,” and the caption of Section 3, “Trump Standard; Trump Standard
Default: Power of Attorney,” to twist the meaning of the “simple, straightforward promise to
construct the Tower Property” (Opp Br, at 22). It contends that Crescent’s interpretation does
violence to Section 9 of the License Agreement, which gives Crescent the right to terminate only

upon a substantial forced taking (by condemnation or eminent domain), or, if before 70% of the
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units in the building are sold, Donald J. Trump dies, is permanently incapacitated, is no longer a
principal of plaintiff, or for other specified reasons which did not occur (OtSC, Ex B, § 9, at 12).

Plaintiff also contends that Crescent’s interpretation conflicts with Section 7 (b) regarding
termination by Crescent following a default by plaintiff after notice and opportunity to cure.
Further, plaintiff argues that Section 4, which compels Crescent to deliver plans and
specifications to plaintiff, gives plaintiff the right to issue deficiency notices indicating its
objections and gives both parties the right to terminate, supports its interpretation that Crescent
could not terminate for whatever reason. It counters that Section 8 (h), upon which Crescent
relies, is inapplicable, because it deals with construction delays, not a sale to a third party, and it
would require plaintiff to wait two years to terminate its 3 /4 year negative covenant. Finally,
Section 6, according to plaintiff, which specifies the term of the agreement, does not specify a
sale of the property as the end of the term and, therefore, it cannot be relied upon by Crescent.
Plaintiff urges that under its interpretation of the License Agreement, Crescent has breached as a
matter of law and it is entitled to summary judgment of liability on its claims,

With respect to its implied covenant claim, plaintiff asserts that a promise to build should
be implied and it is entitled to take discovery thereon. Plaintiff contends that its unjust
enrichment claim cannot be dismissed unless its contract claim is granted. Plaintiff also contends
that its indemm'ﬁc'ation claim should not be dismissed because Section 11 of the License
Agreement covers action arising out of Crescent’s “acts or omissions in breach or default of this
Agreement” (id, § 11, at 12).

The individual defendants seek dismissal of the claims against them on the ground that

they are not, and never were, members of Crescent, and they did not receive any distribution of
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the sales proceeds. They submit documentary evidence supporting this assertion (CPLR 3211 [a]
[1]). They also seek dismissal of the fraudulent conveyance claims on the additional ground that
plaintiff fails to plead fraud with particularity. They further argue that the claims are insufficient
because they simply parrot the language in the statute and fail to contain any supporting facts.
With respect to the wrongful distribution claim, again, they argue that they were not members of
Crescent and that they did not receive any of the proceeds of the sale of the land.

Plaintiff cross-moves, in response to the individual defendants’ motion, seeking
permission to amend the complaint to add'Cresccm Heights Diamond Holdings, LLC and CH
International Holdings, LLC as defendants (CPLR 1024), based on their identification by the
individual defendants as the actual members of Crescent. It claims that it is not required to elect
its remedies and may pursue its claim for unjust enrichment at the same time as its claim for
breach of contract. It also argues that the documentary evidence does not establish that the
individual defendants did nol receive proceeds from the sale of the land, only that they were not
members of Crescent.

DISCUSSION

The motions to dismiss by defendant Crescent and the individual defendants are granted,
and the complaint is dismissed. Plaintiff’s cross motion for summary judgment against Crescent
on the first three causes of action is denied, and its cross motion to amend is also denied as moot.

Although on a motion to dismiss, pursuant to CPLR 3211 (a) (7), the pleading is afforded

a liberal construction, and “the facts as alleged in the complaint [are presumed] as true” (Leon v

~Martinez; 84-NY2d 83,87 [1994]; see also Rovellov Orofino Realty Co; 40 NY2d 633 [1976]);

“factual claims . . . flatly contradicted by documentary evidence are not entitled to such

10
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consideration” (Mark Hampton, Inc. v Bergreen, 173 AD2d 220, 220 [1st Dept 1991] [citations
omitted], appeal denied 80 NY2d 788 [1992]; see Quatrochi v Citibank, N.4., 210 AD2d 53, 53
[1st Dept 1994]). Moreover, a complaint should be dismissed if the facts alleged do not fit
within any cognizable legal theory (see ¢.g. 219 Broadway Corp. v Alexander’s, Inc., 46 NY2d
506, 509 [1979]; Callaghan v Goldsweig, 7 AD3d 361, 362 [1st Dept 2004]). A motion pursuant
to CPLR 3211 (a) (1) will be granted if the movant presents documentary evidence that
“definitively dispose[s] of the claim” tDemas v 325 West End Ave. Corp., 127 AD2d 476, 477
[Lst Dept 1987]), or conclusively establishes a defense to the asserted claims as a matter of law
(371 West 232™ Owners Corp. v Jennifer Realty Co., 98 NY2d 144, 152 [2002]). Here, even
giving the complaint such a liberal construction, the Court, nevertheless, concludes that the
License Agreement was not a promise by Crescent to build, it did not provide plaintiff with any
remedy other than termination, and there was no breach of its provisions warranting dismissal of
the breach of contract claim, as well as the other claims, many of which depend upon such a
breach for their allegations.

The linchpin of this action is the first claim for breach of contract. In it, plaintiff asserts
that the License Agreement obligated Crescent to design and build the Tower Property, market
the condominium units for sale and pay plaintiff royalties, and that Crescent breached these
obligations. This claim must be dismissed based on the clear and unambiguous language of ﬁle
License Agreement and its purpose. Construction of an unambiguous contract is a matter of law
appropriate for diSposition by the Court (see W.W.W. Assocs. v Giancontieri, 77 NY2d 157, 162
[(1990]). In interpreting a contract, the Court must first look within the four corners of the

document, and enforce it without recourse to parol evidence (4BS Partnership v AirTran

11
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Airways, Inc., 1 AD3d 24, 29 [1st Dept 2003]). The parties’ agreement should be read as a
whole to determine its purpose and intent (W.W.W. Assocs. v Giancontieri, 7T NY2d at 162). It
also should be construed as to give meaning and effect to all of its provisions (id.; see American
Express Bank Lid. v Uniroyal, Inc., 164 AD2d 275, 277 [1st Dept 1990], uppeal denied 7T NY2d
807 [1991]). A contract does not become ambiguous just because the parties argue different
interpretations (see Bethlehem Steel Co. v Turner Constr. Co., 2NY2d 456, 460 [1957]). It

should be construed and enforced according to its terms, particularly when it is drafted by

- “sophisticated and counseled business persons” (Reiss v Financial Performance Corp., 97 NY2d

195, 198 |2001]; see also Cornhusker Farms, Inc. v Hunts Point Co-op. Mkt., Inc., 2 AD3d 201,
204 [1st Dept 2003]). The Court must interpret the contract, giving effect to the parties’
expressed intentions and adopting an interpretation which gives effect to all of its provisions
(ABS Partnership v AirTran Airways, Inc., 1 AD3d at 28; see also PNC Capital Recovery v
Mechanical Parking Sys., Inc., 283 AD2d 268 [1st Dept], Iv dismissed 96 NY2d 937 [2001],
appeal dismissed 98 NY2d 763 [2002]).

The License Agreement is clear and unambiguous, and may be interpreted as a matter of
law. First, as its title indicates, the agreement is a license agreement in which plaintiff agreed to
allow Crescent to use the Trump Mark for a condominium building Crescent intended to build in
Israel, and Crescent agreed to pay royalties for the use of the name (see Superb Gen. Conir. Co. v
City of New York, 39 AD3d 204, 206 [1st Dept 20071, Iv dismissed 10 NY3d 800 [2008] [court
may look at headings in a contract to help interpret]). It did not obligate Crescent to build and
market the condominium; it was simply a license arrangement (see Long Island R. R. Co. v

Northville Indus. Corp., 41 NY2d 455, 461-62 [1977] [license agreement was not an obligation

12
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to construct and operate a pipeline]). The contract provisions support this interpretation. In the
third “Whereas™ clause, Crescent states, in relevant part, that it
intends to (i) develop a building . .. on certain Jand . . . owned or to
be acquired by [Crescent] in Ramat Gan, Israel . . . which upon
completion of construction will include a first-class, luxury
residential condominium component, . , . and, a retail component . ,
. ; (ii) design, develop, construct and operate the Tower Property . .
. in the form of condominium ownership; and (i11) market, sell and/or
lease the units
(OtSC, Ex B, at 1 [emphasis added]). Crescent agreed that it would perform these activities in
accordance with the “Trump Standard,” as that is defined in the agreement (id.). Contrary to
plaintiff's contention, there is no language in this *Whereas” clause, or anywhere else in the
agreement, in which Crescent promised to build, construct and operale the condominium.
Instead, it just indicated that Crescent inlended to do so and that, if it did, it would pay plaintiff
royalties for the use of its name.
Section 3(a), relied upon by plaintiff, also does not constitute a promise by Crescent to
build. That provision is entitled “Trump Standard; Trump Standard Default; Power of Attorney.”
'This title itself indicates that it was addressing the quality of the building — that it was to be built
according to the “Trump Standard” (see Superb Gen. Contr. Co. v City of New York, 39 AD3d at
206 [it is appropriate to look at headings in interpreting the parties’ agreement]; Beltrone Consir.
Co. v State of New York, 189 AD2d 963, 966 [3d Dept], /v denied 81 NY2d 709 [1993] [look at
headings in interpreting agreement]).
Section 3, subsections a and b, provide that if the building is built, Crescent agrees to

design and develop the property with the level of quality and luxury associated with a building

known as the Akirov Building in Tel Aviv, Israel, referred to as the “Signature Property,” and

13
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maintain it with the standards followed by the Signature Property, then referred to as the “Trump
Standard.” Subsection ¢ provides that plaintiff would be the sole judge of whether Crescent was
maintaining the Trump Standard. Subsection d provides that plaintiff would at all times have
access to, and the Tight to inspect the property. Subsection e indicates that Crescent would sign a
Power of Attorney so that plaintiff could register the agreement with the Israeli governmental
authority. Thus, all of section 3, read together, addresses the purpose of that section, to ensure
quality control, that is, to make sure that if the property is to bear the Trump Mark, Crescent
would maintain a certain level of quality and luxury commensurate with that of the Signature
Property. Contrary to plaintiff’s contention, none of these provisions constitute a promise by
Crescent to build. As Crescent aptly argues, both plaintiff and Crescent were sophisticated and
well-counseled business entities and if they had intended to creale a promise by Crescent to
build, they could have easily drafted such a provision. They did not, and the Court will not imply
such a promise,

This interpretation makes sense when considering that, at the time that the contract was
entered into, Crescent did not own all the property that was needed to build the project {(see
Compl, §17). In fact, Crescent did not acquire title to all of the constituent parcels constituting
the land for the project until almost a year after the License Agreement was executed (id.).
Moreover, as pled in the complaint, Crescent needed to obtain a zoning variance to be able to
build the property as it intended — residential and some retail, and without office space (id,,
26).

Section 8, which provides for plaintiff’s right to terminate the agreement, further supports

the conclusion that this was a license agreement, not a promise to build. Specifically, in section

14
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8(h) plaintiff is granted the right to terminate the agreement and the rights licensed thereunder,
upon 10 days’ wrilten notice, if

(h) The construction of the Building fails to commence within

twenty-four (24) months from the date of this Agreement, unless such

delay shall result from any strikes, lockouts or labor disputes, . . . or

other events similar to the foregoing beyond the reasonable control of

[Crescent] (collectively, “Unavoidable Delays™) in which event such

twenty-four (24) month period shall be deemed extended one (1) day

for each day of Unavoidable Delay . . .
(OtSC, Ex B, § 8[h], at 11). Thus, if the construction does not begin within two years because of
avoidable delays, that is, delays within Crescent’s control, plaintiff could terminate the License
Agreement and any rights licensed under it. The parties thus provided a remedy to plaintiff if
Crescent failed to begin construction of the building — termination and revocation of the license.
The other subsections of Section 8 provide additional situations under which plaintiff could
terminate the license, such as Crescent’s bankruptcy, insolvency, the building is destroyed by
fire, the property is taken by condemnation or eminent domain and closings for at least 70% of
the units have not taken place within 40 months (id,, at 10-11). Finally, in subsection ], the
parties provided that, notwithstanding the termination of the agreement, plaintiff would still be
entitled to royalties that accrued prior to the termination (id., § 8[1]). Section § clearly provides,
therefore, that in the event of plaintiff’s termination of the agreement, for example, for failure to
begin construction based on avoidable delay by Crescent, plaintiff’s remedies were termination
and royalties that accrued prior to such termination. It does not provide, as plaintiff seeks here,
damages for windfall profits if the land were sold and the construction permit was never issued.

Again, if the parties, who were sophisticated business entities, sought to include a Hé;uidated

damages provision, or a provision that failure to begin construction would be a breach or default
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under the agreement, they could have so provided, but they did not. The Court will not write a
new agreement for the parties under the guise of contract interpretation.

Section 14, entitled “Representations and Warranties: Covenants,” sets forth the
representations of both parties. In subsection b, referring to Crescent’s representations, Crescent
makes representations about its corporate standing and its ability to enter into the agrecment.
There is, however, no covenant that Crescent was covenanting or promising to build, or
promising to use good faith efforts to build.

Section 9, relied upon by plaintiff, does not conflict with this interpretation. Section 9,
entitled “Licensee’s Termination,” provides Crescent with a reciprocal right to termination. It
states that, “|nJotwithstanding anything to ’the contrary herein, including but not limited to
Paragraph 7 (b),” regarding plaintiff>s default and time to cure, Crescent has the absolute right to
terminate if the building is taken in condemnation or eminent domain, or if before 70% of the
uriits are sold, Donald Trump dies, goes into bankruptcy, is no longer a principal of plaintiff, or is
convicted of a felony (id,, § 9, at 11-12). Like Section 8, it limits Crescent to the right to
terminate as its remedy. The provision cannot be construed as a promise to build, or an
agreement that Crescent could not terminate based on its own failure or inability to construct the
building. It further supports the reading that the parties had a reciprocal right to términate, and
that the only damages which naturally flowed from breach and which were contemplated were
royalties to plaintiff if they had accrued prior to termination (see Kenford Co. v County of Erie,
73 NY2d 312, 319-22 [1989][unusual or extraordinary damages limited to those in parties’
contemplation]).

Plaintiff’s argument that under Crescent’s interpretation, the restrictive covenant in

16
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Section | of the License Agreement requires plaintiff to continue not to use the New Trump
Mark in the relevant area for 3 ¥: years, even after the land was sold, fails to take into account all
of the language in that section. In subsection g of Section 1, the first clause provides that
“provided that . . . this Agreement is in full force and effect,” then plaintift is required to abide
by the restrictive covenant (id., § 1[g], at 4). It is apparent that when the land was sold to a third
party, the License Agreement was no longer in full force and effect and, therefore, plaintiff was
not still subject to the restrictive covenant therein.

Section 7 (b) fails to provide support for plaintiff’s reading of the agreement. It simply
provides that if plaintiff is in default in any of its material obligations, and the default is not
cured within 30 days after notice, then Crescent may terminate the agreement. It has nothing to
do with any promise to build, or the situation where there is no building and construction has not
commenced. Similarly, Section 4, like Section 3, is all about meeting the Trump Standard by
submitting plans and specifications. It does not include a promise or covenant by Crescent to
build. Section 6 simply provides that the term of the agreement “shall end on the first to occur
of: (i) the expiration or earlier termination of this Agreement, as provided herein or (ii) the day
upon which the Tower Property shall no longer be known by the New Trump Mark” (id., § 6, at
9). This, like the other sections relied upon by plaintiff, cannot be construed to convert this
é\grcemcnt [rom purely a license agreement into a promise by Crescent to build the building.

In Long Island R.R. Co, v Northville Indus. Corp. (41 NY2d 455), the Court of Appeals
considered and rejected a similar argument that a license agreement, regarding the installation
and use of an oil pipeline along plaintiff’s right of way, obligated the defendant to construct the -

oil pipeline. In the parties’ agreement, which was characterized in the agreement as a license
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agreement, the plaintiff railroad granted the defendant the right and privilege to construct, install,
use, operate and maintain a pipeline along the plaintiff’s right of way. The defendant agreed io
pay the railroad $10,000 in advance, during which the defendant would procure the necessary
consents, permits or other authority and construct the pipeline and, after construction or a three-
year period had passed, then defendant would pay a certain fee based on the size of piping or the
output, with a guaranteed minimum of $20,000 per year. The agreement provided for
cancellation rights by the defendant within the first three years and, by the railroad, if defendant
did not complete at least half of the pipeline during that three-year period. The Court held that
the express terms of the agreement did not obligate the defendant to consiruct and operate a
pipeline along the railroad’s right of way. “The agreement was purely and simply a license
arrangement” (id. at 461). It found that 10 construe the vérious portions of the agreement in such
a way as “to place an obligation on Northvilie to exercise the privilege granted to it, as urged by
the railroad, would be contrary to the obvious intention of the parties as expressed therein” (id.).
The Court further rejected the railroad’s argument, similar to plaintiff’s argument in the instant
case, that even in the absence of an express contractual requirement to build the pipeline,
défendant should be impliedly obligated to construct, operate and maintain a pipeline (id). It
found that the agreement “manifests that had such an obligation been intended, it would have
been expressed” (id. at 462).

Similarly, here, the agreement was purely a license agreement, as its name implies. The
agreement states that Crescent “intends to build,” and never indicates that it promised to build. It
makes sense that there was no promise to build since Crescent did not yet own the parcels of

land, or have the approvals required to build the condominium it was intending to build. To
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construe the provisions plaintiff relies upon to obligate Crescent to build would be contrary (o the
intention of the parties as expressed in the License Agreement (see id.). Moreover, plaintiff's
argument that even if there was not an express requirement in the agreement to build, Crescent
should be impliedly obligated to consiruct the building is rejected. As in the Northville case, this

agreement manifests that had such an obligation been intended, it would have been expressed in

- the License Agreement.

Therefore, the License Agreement does not obligaie Crescent to build, and plaintiff
cannot assert the failure to build as a breach of the agreement. Accordingly, there is no breach of
contracl, warranting dismissal of the first cause of action.

The second cause of action, for breach of the implied duty of good faith and fair dealing
also is dismissed. Plaintiff alleges that Crescent breached such duty by selling the land without
having built the building, thereby frustrating the purpose of the License Agreement, depriving
plaintiff of the benefit of the bargain and reaping a windfall profit (Compl, §] 42-43). It is well-
established that a claim for breach of the covenant of good faith and fair dealing cannot survive if
it only substitutes for a failed breach of contract claim (see Phoenix Capiral Investments LLC v
Ellington Mgt. Group, L.L.C., 51 AD3d 549, 550 [1st Dept 2008] [breach of implied duty of
good faith claim is invalid substitute for nonviable breach of contract calim}; TeeVee Toons, Inc.
v Prudential Sec. Credit Corp., L.L.C., 8 AD3d 134, 134 [1st Dept 2004] [affirming dismissal of
claim for breach of covenant of good faith, because it was redundant of breach of contracf claim];
Triton Partners LLC v Prudential Sec. Inc., 301 AD2d 411, 411 [1st Dept 2003] [affirming
dismissal of breach of the implied covenant claim where it was “merely a substitute for a

nonviable breach of contract claim™]). Plaintiff, here, has failed to allege a breach of the License
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Agreement, or any damages flowing from such a breach. Therefore, its implied duty of good
faith claim based on the same allegations must be dismissed (see Empire State Bldg. Assocs. v
Trump, 247 AD2d 214, 214 [1st Dept], Iv dismissed in part, denied in part 92 NY2d 885 [1998]
|“The causes of action for breach of contract and breach of the implied covenant of good faith
and fair dealing were properly dismissed on the grounds that the former fails to adequately allege
any breach of contract, and the latter merely duplicates the forrner”]; accord Engelhard Corp. v
Research Corp., 268 AD2d 358, 359 [1st Dept 2000] [breach of implied covenant claim
dismissed as redundant of breach of contract ¢laim]; Business Nerworks of New York, Inc. v
Complete Network Solutions Inc., 265 AD2d 194, 195 [1st Dept 1999] {same]).

In addition, “[a] cause of action for breach of the implied duty of good faith and fair
dealing cannol be maintained where the alleged breach is ‘intrinsically tied to the damages
allegedly resulting from a breach of the contract™ (Hawthorne Group, LLC v RRE Ventures, 7
AD?3d 320, 323 | Ist Dept 2004], quoting Canstar v J.A. Jones Consir. Co., 212 AD2d 452, 453
[1st Dept 1995]). Here, that intrinsic tie is apparent on the face of the complaint, where it seeks
the identical damages sought in the breach of contract claim of not less than $45 million.
Accordingly, plaintiffs second cause of action for breach of the implied covenant of good faith
and fair dealing is dismissed.

The third caunse of action, a contractual indemnification claim, is dismissed. This claim is
based on Section 11 of the License Agreement, which provides that Crescent agreed to
indemnify, defend, and hold harmless plaintiff, from and against any and all causes of action
“arising in wﬁole or in part, directly or indirectly, out of (i) Licensee’s . . . acts or omissions in

breach or default of this Agreement” (OtSC, Ex B, § 11, at 12). As determined above, there was
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no breach of this agreement by Cresccnt’s failure to build on the Tower Property. Therefore,
there is no basis on which to seek indemmification. The Court also notes that this
indemnification provision was not “unmistakably clear,” or “exclusively or unequivocally
referable to claims between the parties themselves” (see Hooper Assocs., Ltd. v AGS Compulters,
Inc., 74 N'Y2d 487, 492[1989]).

The fourth cause of action for unjust enrichment, asserted against Crescent and the
individual defendants is diémissed. 1t is well-settled that where there is a valid and binding
contract governing the subject matter of the parties’ dispute, recovery for unjust enrichment for
events arising out of the same subject matter is precluded (see Apfel v Prudential-Bache Secs., 81
NY2d 470, 478-79 [1993); Clark-Fitzpatrick, Inc. v Long Island R.R. Co., 70 NY2d 382, 388
[1987); Vitale v Steinberg, 307 AD2d 107, 111 [1st Dept 2003] [the agreement governs the
subject of the dispute, and also bars the claims against the individual defendants even though
they were not signatories to that agreement]; Surge Licensing, Inc. v Copyright Promotions Ltd.,
258 AD2d 257, 258 [1st Dept 1999]). Here, the License Agreement governs the subject matter
ol the dispute over whether Crescent was obligated to build the condominium.

The fifth, sixth, and seventh causes of action, asserted against all the defendants and
seeking recovery for fraudulent conveyances (constructive and écnlal fraud) and attorneys’ fees
under Debtor and Creditor Law §§ 273-276 and 276-a, all are aisrnissed. These claims assert
that the distribution of the net proceeds of Crescent’s sale of the Tower Property to the individual
defendants was a conveyance to avoid Crescent’s debt to plaintiff. These claims, however, are
based on plaintiff’s assertion that it is a creditor of Crescent because of Crescent’s breach of the

License Agreement. As determined above, there was no breach of that agreement by Crescent’s
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sale of the land, and there is no basis for indemnification under that agreement as well.
Therefore, plaintiff canno establish itself as a creditor of Crescent, and the fraudulent
conveyance claims fail (see Salovaara v Eckert, 6 Misc 3d 1005[A], 2005 NY Slip Op 50010 [U]
*9 [Sup Ct, NY County 2005, Lowe, 1., affd as mod on other grounds 32 AD3d 708 [1st Dept
2006]). The Court also notes that the individual defendants have submitted documentary
evidence demonstrating that they were not members of Crescent, and that they did not receive the
sale proceeds, providing an additional basis for dismissal of these claims against them.

Finally, the eighth cause of action for wrongful distribution is also dismissed, because it
is based on the allegations that there was a breach of the License Agreement by the sale of the
property and that the distribution of those proceeds was wrongful. Again, as determined above,
there was no obligation by Crescent to build, and its sale of the property did not breach the
Licensc Agreement. Thus, there is no basis for a wrongful distribution claim.

The Court has considered the plaintiffs’s remaining arguments, and considers them to be
without merit.

In light of the above, plaintiff’s cross motion for summary judgment in its favor on the
first three causes of action is denied. In addition, its cross motion to amend to add Crescent
Heights Diamond Holdings, L.1.C and CH International Holdings, LLC as defendants in this
action on the ground that they are members of defendant Crescent and, as such, are liable on the
fraudulent conveyance and wrongful distribution claims, is denied. As stated above, there is no
basis for those causes of action because plaintiff has failed to plead a breach of the License

Agreement and has not shown that it is a creditor of Crescent.
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Accordingly, it is

ORDERED that the motion to dismiss by defendant Crescent Heights Diamond, LLC is
granted, and the complaint as against defendant Crescent Heights Diamond LLC is dismissed
with costs and disbursements to defendant Crescent as taxed by the Clerk of the Court; and it is
further

ORDERED that the motion to dismiss by defendants Sonny Kahn, Russell W. Galbut,
and Bruce A. Menin is granted, and the complaint is dismissed as against these defendants with
costs and disbursements to these individual defer_ldants Kahn, Galbut, and Menin as taxed by the
Clerk of the Court; and it is further

ORDERED that the Clerk is directed to enter judgment accordingly; and it is further

ORDERED that the plaintiff’s cross motion for summary judgment is denied; and it is

further

ORDERED that the plaintiff’s cross motion to amend is denied.

Dated: December 22, 2008

FILED
Dec 23 2008

ENTER:
NEW YORK
ACOUNTY CLERK'S OFFICE; :
a7 JS.C
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK : 1AS PART 49

- -~ ——- X

TRUMP MARKS LLC,
Plaintiff,

-against- ' Index No. 601372/08

CRESCENT HEIGHTS DIAMOND, LLC, SONNY
KAHN, an individual, RUSSELL W. GALBUT, an
individual, BRUCE A. MENIN, an individual, each
said individual being a member of Crescent Heights
Diamond, LLC, and THOSE UNKNOWN
INDIVIDUALS AND/OR UNKNOWN ENTITIES
CONSTITUTING THE REMAINING MEMBERS
OF CRESCENT HEIGHTS DIAMOND, LLC,

Defendants.

Herman Cahn, J.:

Motion Sequence Numbers 001 and 002 are consolidated and disposed of in accordance
with the following decision and order.

Detendants Crescent Heights Diamond, LLC (Crescent), Sonny Kahn, Russell W. Galbut,
and Bruce A. Menin move to dismiss the complaint against them (CPLR 3211 [a] [1] and [7]).
i’lainﬁff Trump Marks LLC cross-moves for an order granting it summary judgment on its claims
(CPLR ~32] 1 {c] and 3212), and for an order granting it permission 1o amend to add two new
defendants (CPLR 1024),

This action ariscs from a licensing agreement between plaintiff and defendant Crescent,
under which plaintiff licensed to Crescent the right to use the name *“Trump Tower” in
connection with a condominium building Crescent intended to build in Israel. Crescent failed to
build the condo and, instead, sold the land to a third party for a profit. Plaintiff brought this |

action for breach of contract and unjust enrichment against Crescent. It also asserts claims
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against the principals of Crescent, the individual defendants, for violations of the fraudulent
conveyances law,

Delcndant Crescent sgeks dismissal, arguing that the license agreement provides that if it
did not build within two years, for any reason within its control, plaintiff’s remedy was
termination. It argues that, if Crescent used the licensed marks afier termination of the
agrecment, then plaintiff would have the right to damages. Crescent contends that there is no
other remedy contemplated in the agreement, and that the Court should rcject plaintiff’s
invilation to rewrite the agreement, madc between sophisticated and counseled parties, to create
other remedies. Crescent urges that plaintiff was nothing more than a licensor, not a partner in
the transaction to develop a building.

The individual defendants, Kahn, Galbut and Menin, urge that the complaint be dismissed
against them because they are not, and have never Been members of Crescent, a limited liability
company, and they did not receive any distribution of the sale proceeds from thé sale of the land.
Therefore, they argue that they cannot be required to return a conveyance or distribution they did
not receive. They also argue that the unjust enrichment claim is barred because there is a written

agreement, the license agreement, covering the matter. They urge that the fraudulent conveyance

claim also is insufficient because the sale was nol a breach of the license agreement, plaintitf

tailed to plead fraud with particularity and failed to plead the necessary elements of a fraudulent
conveyance claim. They further argue that the wrongful distributions claim is insufficient

because Crescent’s liabilities do not excced its assets.
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BACKGROUND

Plaintiff is a Delaware limited liability éompany, and is in the business of licensing
certain United States trademarks of Donald Trump, covering real estate and related services with
the designation “Trump™ (Compl, §2). Defendant Crescent, a Delaware limited liability
company, is engaged in the business of building and developing first-class residential
condominium properties (id., Y 5). The individual defendants, Kahn, Galbut and Menin, are
allegedly members of Crescent (id., § 6-11).

On May 23, 2006, plaintiff, as licensor, entered into an agreement with defendant

Crescent, as licensee, in which plaintiff licensed the Trump name for Crescent’s use in

© conneclion with the development of a building on land owned or to be acquired by Crescent in

Ramat Gan, Israel (Indiv Def Order to Show Cause (OtSC), Ex B). Crescent intended to develop
the building as a *“firsi-class, ]uxgry residential condominium™ with a retail component; to
design, develop, and operate it in the form of condominium ownership; and to market, sell,
and/or lease the units in the building, all to be performed in accordance with the “Trump
Standard” (therein defined), to maximize the value of the property for the benefit of both the
licensor and the licensee (id., at 1). The building to bé constructed on the property was going to
be the tallest structure in Israel with 786,000 square feet of space. It could not be constnﬁted as
a residential and retail development without obtaining variances from the appropriate Israeli
authorities (Compl, 1Y 14, 27).

Pursuant to the License Agrcement, Crescent was licensed to usc the name “Trump
Tower,” or “Trump Plaza,” which was then referred to in-the agreement as the “New Trump

Mark” (id.; see also. OtSC, Ex B, First amend to Licensc Agmt, at 1)). It agreed to pay plaintiff
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rovalties for the rights granted in the agreement (id., § 5 [a], at 9). Crescent also agreed to

dési gn, develop, construct, market, sell, equip, operatc, repair and maintain the property with the
level of quality and luxury associated wilh the condominium building known as the Akirov
Building in Tel Aviv, Israel, referred to as the Signature Property in the License Agreement (id.,
§ 3 [a])-

In the License Agreement, plaintiff agreed to be subject to a covenant restricting its right
to further license its name in the area. Specifically, the License Agreement stated that, “provided
the Agreement was in full force and eftect,” until the first to occur of 42 months from the
execution of the agreement, or the date on which 90% of the units are subject to binding
contracts of sale, plaintiff would not license the name “Trump” for a residential condominium
building within the arca of 'T'el Aviv, Israel, and within 12 months from the date of the
agreement, plaintiff would not license the “Trump” name for a *Condominium Hotel” as defined
therein (id. at 4). Plaintiff agreed to cause Donald J. Trump to make one trip to the Tower
Project for no more than one day of six working hours for the promotion of the project to the
public (id., § 1 [h]).

Plaintiff was permitted to terminatc the agreement for “Trump Standard Defaults,” such
as Crescent failing, inter alia, to design, develop and maintain the property in accordance with the
‘Trump Standard (id., § 3, at 6-7), and for “non-Trump Standard Detfaults” such as Crescent
failing to pay moncy due (z;d, § 7, at 10). Plaintiff was also permitted to terminate in “addition 10
euiy. other right or remedy ot Licensor” upon 10 days’ written notice for reasons such as
licensee’s bankruptey, fire damaging or destroying the building, the individual defendants

ceasing 1o own and control the licensec, failure to commence construction within 24 months,
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failure of the issuance of certain forms for the commencement of construction, and failure to
close with regard to at least 70% of the units within 40 months (id., § 8, at 10-11). The License
Agreement provided that, notwithstanding its termination pursuant to any of its lerms, plaintiff
“shall be entitled to receive, and Licensee shall pay to Licensor all Royalties that have accrued to
[.icensor prior to the date of termination™ (id.. § 8 [1], at 11).

The term of the License Agreement commenced upon its execution and “shall end on the
first to occur of: (i) the expiration or earlier termination of this Agreement, as provided herein or
(ii) the day upon which the Tower Property shall no longer be known by the New Trump Mark,
and Licensor and Licensee have not agreed in writing or are not in substantive discussions for the
use of a Trump Name as the name of the Tower Project” (id., § 6. a1 9).

The parties set forth their agreement with regard to royalties. They provided that an
initial non-refundable payment of $1,000,000 was to be made to plaintiff on the date that
Creséem is issued the initial construction permit for the commencement of construction.
Crescent was further obligated to make royalty payments in connection with a percentage of the
average aggregate sales prices per square foot, and a percentage of gross rental payments, of
residential units and non-residential areas (id., Ex A, at A-1).

In May 2006, plaintiff registered the licensed mark “Trump Plaza® with the Israeli

Trademarks Office (Compl, § 19).

In December 2006, Donald Trump, via a satellite video feed, spoke at the Isracli Business
Confercnce, promoting and associating himsclf with the land and the Tower Project (id.. § 20).

On April 30, 2007, Crescent acquired title to all of the constituent parcels constituting

the land at a cost of approximately $44 million (id., § 17).
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Crescent, however, asserts thal it was unable to procure the necessary approvals to permit
the construction of the Tower Property as a purely residential and rctail property, as opposed to a
mixed-use, residential, retail and office project, from the relevant Israeli authorities (id., 1 25).

In or about August 1, 2007, plaintiff became aware that Crescent was negotiating to sell
the land to a third party developer (id,, §21). On August 2, 2007, plaintiff notificd Crescent that
the sale of the land would result in Crescent’s default under the Licen'se Agreement, causing
substantial damage to plaintiff in that it »y-ould not receive royalties, its reputation would be
damaged and Crescent would be unjustly enriched (id,, § 22).

~ In January 2008, Crescent sold the land to Azorim Investment, Development and
Construction Lid. for approximately $80.2 million (id., 19 23-24).

Plaintiff alleges that the sale was in breach of the License Agreement. It contends that
section 3(a) of the License Agreement imposed an unqualified obligation on Crescent 1o design
and construct the Tower Property. It argues that Crescent’s obligations were not excused because
it was unable to obtain the necessary approvals to build the Tower Property as envisaged (id., 1Y
25-28). Plaintiff asserts that Crescent knew that it had to obtain permits, approvals, and/or
variances from the authorities when it signed the License Agreement, and it failed to make bona
fidc efforts to obtain them (id., ‘T‘] 28, 31).

In the complaint, plaintiff asserts eight causes of action. The first three are against
Crescent only for breach of the License Agfeement; breach of the implied covenant of good faith
and. fair dealing by selling the land, and depriving plaintiff of the benefit of the License
Agrecment; and contractual indemnification for losses, attorneys’ fees and disbursements in

bringing this action. The remaining five causes of action are asscrted against all the defendants.
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The tourth is for unjust enrichment, claiming that the sale of the land resulted in a windfall profit
for de»fcndanl's which was reali.zed by virtue of “the world renowned reputation of Donald J.
Trump as the preeminent developer of luxury residential properties,” and that defendants must
make reslitution to plaintiff ol that windfall profit. The fifth and sixth are for fraudulent
conveyances under the Debtor and Creditor Law §§ 273-276, and the seventh secks atlorneys’
fees under Debtor and Creditor Law § 276-a. Finally, the eighth seeks recovery of the wrongful
distribution of the net proceeds of the sale to the members of Crescent, in violation of New York
Limited Liability Company Act § 508 or of section 18-607 of the Delaware Limited Liability
Company Act.

"In moving to dismiss, Crescent asserts that it did not construct the building, the required
variances were not granted, no permil to construct the building was issued and the project never
went forward to the final plans and specifications stage. Crescent argues that the License
Agreement provides that if it did not hu%ld within two vears for any reason within Crescent’s
control, plaintiff’s only remedy was termination of the License Agrcement and revocation of the
license. With regard to royalties, Crescent asserts that it agreed 1o pay $1,000,000 to plaintiff if
and when a construction permit were issued. 1t also agreed to pay additional royalties, if any,
when any units in the building were sold, and provided they sold for more than a minimum price
per square foot. None of the.%e events occurred, so, Crescent argues, no royalﬁes are due..
Crescent contends that altho.ugh the License Agreement could have pfovided for an initial, non-
refundable payment upon signing, it did not. 1t also did not include any form of penalty or
liquidated damages if the builéiing was not built, nor did it include any clause which would

provide plaintiff with a percentage of the profit if the land were resold. Crescent argucs that
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these provisions should not be read into the agreement, particularly where both parties are
sophisticated and counseled. Ti urges that this was a non-exclusive licensing agrcement which
placed minimal restrictions on plaintiff’s ability to exploit its mark worldwide.

Crescent also contends that the breach of the implied covenant claim is insufficient
because it is redundant of the breach of contract claim. The indemnification claims fails because
it depends upon a breach or dcfault which Crescent asscrts does not exist and becausg that
provision refers to claims by third parties, not a breach of contract claim between Crescent and
plaintiff. Crescent urges thart the unjust enrichment claim fails because there is a contract that
governs the subject matter of the parties’ dispute. Crescent further urges that the remaining three
claims for fraudulent conveyances and wrongful distribution must be dismissed because they are
bascd on a breach ol the License Agreement, and there was no breach.

In responsc, plaintiff cross-moves to have the motion to dismiss converted to a summary

judgment motion, and for summary judgment in its favor on the first through third causes of

action for breach of contract, breach of the covenant of good faith and indemnification. Plaintifi
argues that there was a breach of the agreement by Crescent’s failure to build. It asserts that in
the first sentencc of Section 3, Crescent expressly covenanted to design, build and construct the
Tower Property. It urges that Crescent is inappropriately trying to use the title of the agreement,
that is “License Agrcement,” and the caption of Section 3, “Trump Standard; Trump Standard
Default: Power of Attdmey,” to twist the meaning of the “shnple, strai ghtforwa?d promise to
construct the Tower Property™ (Opp Br, at 22). It contends that Crescerﬁ"s interpretation does
violence to Section 9 of the License Agreement, which gives Crescent the right to terminate only

upon a substantial forced taking (by condemnation or eminent domain), or, if before 70% of the
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units in the building are sold, Donald J. Trump dies, is permanently incapacitated, is no longer a
principal of plaintiff, or for other specified reasons which did not occur (OtSC.Ex B, § 9. at 12).

Plaintiff also contends that Crescent’s interpretation conflicts with Section 7 (b) regarding
termination by Crescent following a default by plaintiff after notice and opportunity to cure.
Further, plaintiff argues that Section 4, which compels Crescent to deliver plans and
specifications to plaintiff, gives plaintiff the right to issue deficiency notices indicating its
objections and gives both parties the right to terminate, supports its interpretation that Crescent
could not terminate for whatever reason. It counters t]}at Section 8 (h), upon which Crescént
relies, is inapplicable, because it deals with construction Aela)'s, not a sale to a third party, and it
would require plaintiff to wail lwo years to terminate its 3 % year negative covenant. Finally,
Section 6, according to plaintiff, which spccifies the term of the agrcement, does not specify a
sale of the property as the end of the term and, therefore, it cannot be relied upon by Crescent.
Plaintiff urges that under its interpretation of the License Agreement, Crescent has breached as a
matter of law and it is entitled to summary judgment of liability on its claims.

With respect to its implied covenant claim, plaintiff asserts that a promise to build should
be implied and it is entitled to take discovery thereon. Plaintiff contends that 1ts unjust
enrichment claim cannot be dismissed unless its contract claim is granted. Plaintifl also conlends
that its indemnification claim should not be dismissed bceause Secti@)n 11 of the License
Agreement covers action arising out of Crescent’s “écls or omissions in breach or default of this
Agreement” (i, § 11, at 12).

The individual defendants seek dismissal of the claims against them on the ground that

they are not, and never were, members of Crescent, and they did not receive any distribution of
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the sales proceeds. They submit documentary evidence supporting this assertion (CPLR 3211 [4]
t] ])- They also seek dismissal of the fraudulent conveyance claims on the additional ground that
plaintiff fails to plead fraud with particularity. They further argue that the claims are insufficient
because they simply parrot the language in the statute and fail to contain any supporting facts.
With respcét to the wrongful distribution claim, again, they argue that they were not members of
Crescent and that they did not receive any of the proceeds of the sale of the land.

Plaintiff cross-moves, in response to the individual defendants® motion, seeking
permission to amend the complaint to add Crescent Heights Diamond Holdings, LLC and CH
International Holdings, L.1.C as defendants (‘CPLR 1024), based on their identification by the
individual defendants as the actual members of Crescent. It claims that it is not required to elect
its remedies and may pursue its claim for unjust enrichment at the same time as its claim for
breach of contract. 1t also argues that the documentary evidence does not establish that the
individual defendants did not receive proceeds from the sale of the land, only that they were not
members of Crescent.

DISCUSSION

The motions to dismiss by defendant Crescent and the individual defendants are granted,
and the complaint is dismissed. Plaintiff’s cross motion for summary judgment against Crescent
on the first three causes of action is denicd, and its cross motion to amend is also denied as moot.

Although on a motion to dismiss, pursuant to CPLR 3211 (a) (7), the pleading is afforded
a liberal construction, and “the facts as alleged in the complaint [are presumed] as true” (Leon v
Martinez, 84 NY2d 83, 87 [1994); see also Rovello v Oroﬁm) Reulty Co., 40 NY2d 633 [1976]),

“factual claims . . . flatly contradicted by documentary evidence are not entitled to such

10
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consideration” (Mark Hampton, Inc. v Bergreen, 173 AD2d 220, 220 [1st Dept 1991] [citations

omitted), appeal denied 80 NY2d 788 [1992); see Quatrochi v Citibank, N.A., 210-AD2d 53, 53

" [1st Dept 1994]). Moreover, a complaint should be dismissed if the facts alleged do not fit

within any cognizable legal theory (see e.g. 219 Broadway Corp. v Alexander's, Inc., 46 NY2d

500, 509 [1979]; Callaghan v Goldsweig, 7 AD3d 361, 362 [1st Dept 2004]). A motion pursuant

to CPLR 3211 (a) (1) will be granted if the movant presents documentary evidence that
“definitively dispose[s] of the claim” (Demas v 325 West Iind Ave. Corp., 127 AD2d 476, 477
[1st Dept 1987]), or conclusively establishes a defense to the asserted claims as a maticr of law
(511 West 232" Owners Corp. v .)ehrz(]‘ér Realty Co., 98 NY2d 144, 152 [2002]). Here, even
giving the complaint such a liberal construction, the Court, nevertheless, concludes that the
License Agreement was not a promise by Crescent to build, it did not provide plaintiff with any
remedy other than termination, and there was no breach of its provisions warranting dismissal of
the breach of contract claim, as well as the other c]airhs, many of which depend upon such a
breach for their allegations.

The linchpin of this action is the first claim for breach of contract. In it, plaintiff asserts
that the License Apreement obligated Cre’scent to design and build the Tower Property, market
the condominium units for sale and pay plaintiff royalties, and that Crescent breached these
obligations. This claim must t;e dismissed bascd on the clear and unambiguous language of the
License Agreement and its purpose. Construction of an unambiguous contract is a matter of law
appropriate for disposition by the Court (see W.W.W. Assocs. v Giancontieri, 77 NY2d 157, 162
[1990]). In interpreting a contract, the Court must first look within the four corners of the

document, and enforce it without recourse to parol evidence (4BS Partnership v AirTran

11
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Airways, Inc., 1 AD3d 24,29 [1st Dept 2003]). The parties’ agreement should be read as a

whole to determine its purpose and intent (W. W. . Assocs. v Giancondieri, 7T NY2d at 162). Tt
also should be construed as to give meaning and effect to all of its provisions (id.; see Americun
Express Bank Lid. v Uniroyal, Inc., 164 AD2d 275,277 [1st Dept 19901, appeal denied 77 NY2d
807 [1991]). A contract does not become ambiguous just because the parties argue different
interpretations (see Bethlehem Steel Co. v Turner Consir. Co., 2 NY2d 456, 460 [1957]). It
should be construed and enforced according to its terms, particularly when it is drafted by
“sophisticated and'coupseled business persons” (Reiss v Financial Performance Corp., 97 NY2d
195, 198 [2001]; see also Cornhusker Farms, Inc. v Hunts Point Co-op. Mkt., Inc., 2 AD3d 201,
204 [1st Dept 2003]). The Court must interprel the contract, giving effect to the parties’

expressed intentions and adopting an interpretation which gives effect to all of its provisions

(ABS Partnership v AirTran Airways, Inc., 1 AD3d at 28; see also PNC Capital Recovery v

Mechanical Parking Sys., Inc., 283 AD2d 268 [1st Dept], /v dismissed 96 N'Y2d 937 [2001],
appeal dismissed 98 N'Y2d 763 [2002]).

The License Agreement is clear and unambiguous, and may be interpreted as a matter of
law. First, as its title indicales, the agreement is a license agrecement in which plaintift agreed to
allow Crescent to use the Trump Mark for a condominium building Crescent intended to build in
Israel, and Crescent aérced to pay rpyaltics for the use of the name (see -Supe;.-b Gen. Contr. Co. v
City of New York, 39 AD3d 204, 206 [1st Dept 2007], Iv dismissed 10 NY3d 800 [2008] [court
may look at headings in a contract to help interpret]). It did not obligate Crcsceht to build and
market the condominium; it was simply a licensc arrangement (see Long Islund R. R. Co. v

Northville Indus. Corp., 41 NY2d 455, 461-62 [1977] [license agreement was not an obligation

12



PAGE 14 OF 24

to construct and operate a pipeline]). The contract provisions support this interpretation. In the
third “Whereas” clause, Crescent stalcs, in relevant part, that it

intends to (1) develop a building . . . on certain land . . . owned or to

be acquired by [Crescent] in Ramat Gan, Israel . . . which upon

completion of construction will include a first-class, luxury

residential condominium component, . . . and, a retail component . .

. ; (n) design, develop, construct and operate the Tower Property . .

. in the form of condominium ownership; and (iii) market, sell and/or

lease the units
(OtSC, Ex B, at 1 [emphasis added]). Crescent agreed that it would perform these activities in
accordance with the “Trump Standard,” as that is defined in the agreement (id.). Contrary to
plaintiff's contention, there is no language in this “Whereas” clause, or anywhere else in the
agreement, in which Crescent promised to build, construct and operate the condominium.
Instead, it just indicated that Crescent intended to do so and that, if it did, it would pay plaintiff
royalties for the use of its name.

Section 3(a), relied upon by plaintiff, also does not constitute a promise by Crescent to
build. That provision is entitled “Trump Standard; Trump Standard Default; Power of Attorney.”
This title itself indicates that it was addressing the quality of the building — that it was to be built
according te the “Trump Standard” (see Superb Gen. Contr. Co. v City of New York, 39 AD3d at
206 [itis appropriate to look at headings in interpreting the parties’ agreement]; Beltrone Constr.
Co. v Stute of New York, 189 AD2d 963, 966 [3d Dept], Iv denied 81 NY2d 709 [1993] [look at
headings in interpreting agreement]).

Section 3, subsections a and b, provide that if the building is built, Crescent agrees to

design and develop the property with the level of quality and luxury associated with a building

known as the Akirov Building in Tel Aviv, Israel, referred to as the “Signature Property,” and

13
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maintain .it with the standards followed by the Signature Property, then referred to as the “Trump
Standard.” Subsection ¢ provides that plaiﬁtiff would be the sole judge of whether Crescent was
maintaining the Trump Standard. Subsection d provides that plaintiff would at all times have
access 10, and the right to inspect the property. Subsection e indicates that Crescent would sign a
Power of Atlomey so that plaintiff could register the agreement with the Israeli governmental
authority. Thus, all of section 3, read together, addresses the purpose of that section, to ensure
quality control, that is, to make sure that if the property is to bear the Trump Mark, Crescent
would maintain a certain level of quality and luxury commensurate with that of the Signature
Property. Contrary to plaintiff’s contention, none of Ihes;: }Srovisions constitute a promise by
Crescent to build. ‘As Crescent aptly argues, both plaintiff and Crescent were sophisticated and
wcll-counseled business entities and if they had intended to create a promise by Crescent to
build, they could have easily drafted such a provision. They did not, and the Court will not imply
such a promise. -

This imerbretatjon makes sensc when considering that, at the time that the contract was
entered into, Crescent did not own all the property that was needed to build the project (see
Compl, 17). In fact, Crescent did not acquire title to all of the constituent parcels constituting
the land for the project until almost a year after the License Agrecment was executed (id.).
Moreover, as pled in the complaint, Crescent needed to obtain a zoning variance to be able 1o
build the prpper.ly as it intended — residential and some retail, and without office space (id, 9
26).

Section 8, which provides for plaintift’s right to lerminate the agreement, further supports

the conclusion that this was a license agreement, not a promise to build. Specifically, in section

14
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8(h) plaintiff is granted the right to terminate the agreement and the rights licensed thereunder,
upon 10 days® written notice, if

(h) The construction of the Building fails to commence within

twenty-four (24) months from the date of this Agreement, unless such

delay shall result from any strikes, lockouts or labor disputes, . . . or

other events similar to the foregoing beyond the reasonable control of

[Crescent] (collectively, “Unavoidable Delays™) in which event such

twenty-four (24) month period shall be deemed extended one (1) day

for each day of Unavoidable Delay . . .
(O1SC, Ex B, § 8[h], at 11). Thus, if the construction does not begin within two years because of
avoidable delays, that is, delays within Crescent’s control, plaintiff could terminate the License
Agreement and any rights licensed under it. The parties thus provided a remedy to plaintiff if
Crescent failed to begin construction of the building - termination and revocation of the license.
The other subsections of Section 8 provide additional situations under which plaintiff could
terminate the license, such as Crescent’s bankruptey, insolvency, the building is destroyed by
fire. the property is taken by condemnation or eminent domain and closings for at least 70% of
the units have not taken place within 40 months (id., at 10-11). Finally, in subsection ], the
parties provided that, notwithstanding the termination of the agreement, plaintiff would still be
entitled to royalties that accrued prior o the termination (id., § 8[1]). Section 8 clearly provides,
thercfore, that in the event of plaintiff's termination of the agreement, for example, for failure to
begin censtruction based on avoidable delay by Crescent, plaintiff’s remedies were termination
and royalties that accrued prior to such termination. It does not provide, as plaintiff seeks here,
damages for windfall profits if the land were sold and the construction permit was never issued.

Again, if the parties, who were sophisticated business entities, sought to include a liquidated

damages provision, or a provision that failure to begin construction would be a brcach or default
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under the agreement, they could have so provided, but they did not. The Court will not write a
new agreement for the parties under the guise of contract interpretaAtion.

Section 14, entitled “Representations and Warrantics: Covenants,” sets forth the
representations of both parties. In subsection b, referring to Crescent’s representations, Crescent
makes representations about its corporate standing and its ability to enter into the agreement.
There is, however, no covenant that Crescent was covenanting or promising 1o build, or
promising to use good faith efforts to build.

Scction 9, relied upon by plaintiff, does not conflict with this interpretation. Section 9,
entitled “Liccnseé’s Termination,” provides Crescent with a reciprocal right to termination. It
states that, ‘.‘{n]otwi'thstanding anything to the contrary herein, including but not limited to
Paragraph 7 (b),” regarding plaintiff’s default and time to cure, Crescent has the absolute right (o
terminate if the building is taken in condemnation or eminent domain, or if before 70% of the
Lmi Ls are sold, Donald Trump dies, gocs into bankruptey, is no longer a principal of plaintiff, or is
convicted of a felony (id., § 9, at 11-12). TLike Section 8, it limits Crescent to the right 1o
terminate as its remedy. The provision cannot be construed as a promise to build, or an
agreement that Crescent could not terminate based on its own failure or inability to construct the
building. It further supports the reading that the parties had a reciprocal right to terminate, and
that the only damages which nqturally tlowed from breach and which were contemplated were
royalties o plaintiff it they had accrued prior to tenninati\on (see Kenford Co. v County of Erie,
73 NY2d 312, 319-22 [1989][unusual or extraordinary damages limited to those in parties’
contemplation}).

Plaintiff’s argument that under Crescent’s interpretation, the restrictive covenant in

16
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Section 1 of the License Agreement requires plaintiff to continuc not (o use the New Trump
Mark in the relevant area for 3 4 years, even after the land was sold, fails to take into accbum all
ot the language in that section. In subsection g of Section 1, the first clause provides that
“provided that . . . this Agreement is in full force and effect,” then plaivmiff 1s required to abide
by the restrictive covenant (id., § 1|g], at 4). It is apparent that when the land was sold to-a third
party, the License Agreement was no longer in full force and eftect and, therefore, plaintiff was
not still subject to the restrictive covenant therein.

Section 7 (b) fails to provide support for plaintifT’s reading of the agreement. It simply
provides that if plaintiff 1s in default in any of its material obligations, and the defau]t is not
cured within 30 days after notice, then Crescent may terminate the agreement. It has nothing to
do with any promise to build, or the situation where there is no building and construction has not
commenced. Similarly, Section 4, like Section 3, is all about meeting the Trump Standard by
submitting plans and specifications. It does not include a promise or covenant by Crescenf to
build. Section 6 simply provides that the term of the agreemenl “shall end on the first to occur
of: (i) the expiration or earlier termination of this Agreement, as provided herein or (ii) the day
upon which the Tower Property shall no longer be known by the New Trump Mark” (id., § 6, at
9). This, like the other sections relied upon by plaintiff, cannot be construed to convert this
agreement from purely a license agreement into a promise by Crescent to build the building.

In Long Island R.R. Co. \ Nor'lhville Indus. Corp. (41 NY2d 455), the Court of Appeals
considered and rejected a similar argument that a license agreement, regarding the installation
and. use of an oil pipeline along plaintiff’s right of way, obligated the defendant to construct the

oil pipeline. In the parties’ agreement, which was characterized in the agreement as a license
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agreement, the plaintiff railroad granted the defendant the right and privilcge to construct, install,

use. operate and maintain a pipeline along the plaintiff’s right of way. The defendant agreed 10

pay the railroad $10,000 in advance, during which the defendant would procure the necessary
consents, permits or other authority and construct the pipeline and, after construction or a three-
year period had passed, then defendant would pay a certain fee based on the size of piping or the
output, with a guaranteed minimum of $20,000 per year. The agreement provided for
cancellation rights by the defendant within the first three years and, by the railroad, if defendant
did not complete at least half of the pipeline during that three-year period. The Court held that
the express terms of the agreement did not obligate the defendant 1o coﬁstmct and operate a
pipelinc along the railroad’s right of way. “The agreement was pu'rely and simply a license
arrangement” (id. at 4,61)'. It found that to construe the various portions of the agreement in such
a way as “to place an obligation on Northville to exercisc the privilege granted to it, as urged by
the railroad, would be contrary to -the obvious intention of the parties as expressed therein” (id.).
The Court further rejected the railroad’s argument, similar to plaintiff’s argument in the instant
case, that even in the absence of an express contractual requirement to build the pipeline,
defcndant should be impliedly obligated to construct, operate and maintain a pipeline (id). It
found that the agreement ““manifests that had such an obligation been intended, 1t would have
been expresécd” (id. at 362).

Similaﬂy, here, the agreement was purely a license agreement, as its name implies. The
agrecment states that Crescent “intends 1o build,” and never indicates that it promised to build. It
makes sense that there was no pron%isc 10 build since Crescent did not yct own the parcels of

land, or have the approvals required to build the condominium it was intending to build. To
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construe the provisions plaintiff relies upon to obligate Crescent to build would be contrary to the
intention of the parties as expressed in the License Agreement (see id.). Moreover, plaintiff’s
argument that even if there was not an express requirement in the agreement to build, Crescent
should be implicdly obligated to construct the building is rejected. As in the Northville case, this
agreement manifests that had such an obligation been intended, it would have been expressed in
the License Agreement.

Therefore, the License Agreement does not obligate Crescent to build, and plaintitf
cannot assert the failure to build as a breach of the agreement. Accordingly, there is no breach of
contract, warranting dismissal of the first cause of action.

The second cause of action, for breach of the imﬁ!icd duty of good faith and fair dealing
also is dismissed. Plaintiff alleges that Crescent breached such duty by selling the land without
havjng built the building, thereby frustrating the purpose of the License Agreement, depriving
plaintiff of the benefit of the bargain and reaping a windfall profit (Compl, 47 42-43). Itis well-
established that a claim for breach of the covenant of good faith and fair dealing cannot survive jf
it only substitutes for a failed breach of contract claim (see Phoenix Capital Investments LLC v
Lilingion Mgt. Group, L.L.C., 51 AD3d 549, 550 [1st Dept 2008] [breach of implied duty of
good faith claim 1s invalid substitute for nonviable breach of contract calim]; TeeVee Toons, Inc.

v Prudential Sec. Credit Corp.. L.L.C., 8 AD3d 134, 134 | Ist Dept 2004] [affirming dismissal of

claim for breach of covenant of good faith, because it was redundant of breach of contract claim];

Triton Partners LLC v Prudential Sec. Inc.. 301 AD2d 411, 411 [1st Dept 2003] |affirming
dismissal of breach of the implied covenant claim where it was “merely a substitute for a

nonviable breach of contract claim™]). Plaintiff, here, has failed to allege a breach of the License
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Agrecment, or any damages tlowing from such a breach. Therefore, its implied duty of good
faith claim based on thé same allegations must be dismisscd (see Empire State Bldg. Assocs. v
Trump, 247 AD2d 214, 214 [1st Dept). Iv dismissed in par1, denied in part 92 N'Y2d 885 [1998]
[*The causes of action for breach of contract and breach of the implied covenant of good faith
and fair dealing were properly dismissed on the grounds that the former fails to adequately allege
any breach of contract, and the latter merely duplicates the [ormer”}; accord Engelhard Corp, v
Research Corp., 268 AD2d 358, 359 [1st Dept 2000] [breach of implied covenant claim
dismissed as redundant of breach of contract claim]; Business Networks of New York, Inc. v
Complete Network Solutions Inc., 265 AD2d 194,'195 [1st Dept 1999] [same]).

In addition, “[a] cause of action for breach of the implied duty of good faith and fair
deal'ing cannot be maintained where the alleged breach is ‘intrinsically tied to the damages
allegedly resulting from a breach of the contract’” (Hawthorne Group, LLC v RRE Ventures, 7
AD3d 320, 3;23 [1st Dept 2004], quoting Canstar v J.A. Jones Constr. Co., 212 AD2d 452, 453
[1st Dept 1995]). Ilere, that intrinsic tie is apparent on the face of the complaint, where it seeks
the identical damages sought in the breach of contract claim of not less than $45 million.
Accordingly, plaintiff’s second cause of action for breach of the implied covenant of good rfa}th
and fair dealing 1s dismisscd.

; The third cause of action, a contractual indemnification claim, is dismissed. This claim is
based on.Section 11 of the License Agreement, which provides that Crescent agreed to
indemnify, defend, and hold harmless plaintiff, from and against any and all causes of action
“arising in whole or in part, directly or indirectly, out of (i) Licensee’s . . . acts or omissions in

breach or default of this Agrcement” (OtSC, Ex B, § 11, at 12). As determincd above, there was
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no breach of this agreement by Crescent’s failure 1o0-build on the Tower Property. Therefore,
there is no basis on which to seek indemnification. The Court also notes that this
indemnitication provision was not “unmistakably clear,” or “exclusively or unequivocally
referable to claims between the parties themselves” (see Hooper Assocs., Lid. v AGS Computers,
Ine T4 NY2d 487, 492[1989)).

The fourth cause of action for unjust enrichment, asserted against Crescent and the
individual defcndants is dismissed. It is well-settled that where there is a valid and binding
contract governing the subject»matter of the parties’ dispute, recovery for unjust enrichment for

events arising out of the same subject matter is precluded (see Apfel v Prudential-Bache Secs., 81

- NY2d 470, 478-79 [1993]; Clark-Fitzpatrick, Inc. v Long Island R.R. Co., TON'Y2d 382, 388

[1987]; Viiale v Steinberg, 307 AD2d 107, 111 [1st Dept 2003] [the agrcement governs the
subject of the dispute, and also bars the claims against the individual defendants even though
they were not signatories to that agreement]; Surge Licensing, Inc. v Copyright Promotions Ltd.,
258 'AD2d 257,258 [1st Dept 1999]). Here, the License Agreement governs the subject matter
ol the dispute over whether Crescent was obligated to build the condominium.

The fifth, sixth, and scventh causes of action, asscried against all the defendants and
seeking rccovery for fraudulent conveyances (constructive and actual fraud) and attorneys’ fees
under Debtor and Creditor Law §§ 273-276 and 276-a, all are dismissed. These claims assert
that the distribution ot the net proceeds of CréscentA’s sale of the Tower Property to the individual
defendants was a conveyance to avoid Crescent’s debt to plaintifl. These claims, however, are
based on plaintiff’s assertion that it is a creditor of Crescent because of Crescent’s breach of the

License Agreement. As determined above, there was no breach of that agreement by Crescent’s
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sale of the land, and there is no basis for indemnification under that agreement as well.

Therefore, plaintiff cannot establish itself as a creditor of Crescent, and the fraudulent
conveyance claims fail (see Salovaara v Eckert, 6 Misc 3d 100S[A], 2005 NY Stip Op 50010 [U}
*9 [Sup Ct‘, NY County 2005, Lowe, J.], affd as mod on other grounds 32 AD3d 708 |1st Dept
2006]). The C oﬁrt élso notes that the individual defendants have submitted documentary
evidence demonstrating that they were not members of Crescent, and that they did not receive the
sale proceeds, providing an additional basis for dismissal of these claims against them.

Finally, the eighth cause of action for wrongful distribution is also dismissed, because it
is based on the allegations that there was a breach of the License Agreement by the sale of the
property and that the distribution of those proceeds was wrongful. Again, as determined above,
there was no obligation by Crescent to build, and its sale of the property did not breach the
License Agreement. Thus, there is no basis for a wrongful distribution claim.

The Court has considered the plaintiffs’s remaining arguments, and considers them to be
without merit.

In light of the above, plaintiff’s cross motion for summary judgment in its favor on the
first three causes of action is denied. In addition, its cross motion to amend to add Crescent
Heights Diamond Holdings, LLC and CH International Holdings, LLC as defendants in this
action on the ground thatA they are membprs of defendant Crescent and, as such, are liable on the-
fraudulent conveyance and wrongﬁﬂ distribution claims, is dcnied. As stated above, there is no
basis for those causes of action because plaintiff has failcd to plead a breach of the License

Agreement and has not shown thal it is a creditor of Crescent.
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Accordingly, it 1s

ORDERED that the motion to dismiss by defendant Crescent Heights Diamond, LLC is
granted, and the complaint as against dcfendant Crescent Heights Diamond 1.1.C is dismissed
with costs and disbursements to defendant Crescent as taxed by the Clerk of the Court; and it s
further

ORDERED that the motion f[o dismiss by detendants Sonny Kahn, Russell W. Galbut,
and Bruce A. Menin is granted, and the complaint is disxnissed as against these defendants with
costs and disbursements to these individual defepdams Kahn, Galbut, and Menin as taxed by the
Clerk of the Court; and it is further

OKDERED that the Clerk is directed to enter judgment accordingly; and it is further

(ORDERED that the plaintift’s cross motion for summary judgment is denied; and it is

further

ORDERED that the plainli’rT's' cross motion to amend is denied.

Dated: December 22, 2008
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