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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

X
TRUMP MARKS LLC,

Plaintiff,
-against-

CRESCENT HEIGHTS DIAMOND, LLC, SONNY
KAHN, an individual, RUSSELL W. GALBUT, an
individual, BRUCE A. MENIN, an individual, each
said individual being a member of Crescent Heights
Diamond, LLC, and THOSE UNKNOWN
INDIVIDUALS AND/OR UNKNOWN ENTITIES
CONSTITUTING THE REMAINING MEMBERS OF
CRESCENT HEIGHTS DIAMOND, LLC,

Defendants.
X

Index No.: 601372/08

NOTICE OF APPEAL

PLEASE TAKE NOTICE that plaintiff Trump Marks LLC (“Plaintiff”) hereby appeals to the

Appellate Division of the Supreme Court, First Department, from the Decision and Order dated

February 5, 2009, and entered in the above-entitled action in the office of the Clerk of the Court of

New York County on February 6, 2009 (a copy of which is annexed hereto as Exhibit A), which

denied Plaintiff’s motion for leave to file a Supflemental Affirmation in response to Defendant

Crescent Heights Diamond LLC’s motion to dismiss.

Dated: February 24, 2009

New York, New York MEISTER SEELIG & FEIN

Ste;pﬁen B. Meister, Esq.
Stacey M. Ashby, Esq.
2 Grand Central Tower

140 East 45% Street, 19® Floor

New York, New York 10017

Attorneys for Plaintiff

DATE gg’gg} ég TIME: "2
ec’d .ﬂ.%

/Hand/ Fav / Fedex/ Other



TO:

Morrison Cohen LLP

909 Third Avenue

New York, New York 10022

Attorneys for Defendants

Sonny Kahn, Russell W. Galbut and Bruce A. Menin

Richard D. Emery, Esq.

Emery Celli Brinckerhoff & Abady LLP

75 Rockefeller Plaza, 20™ Floor

New York, New York 10019

Attorneys for Defendant Crescent Heights Diamond, LLC



SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

TRUMP MARKS LLC,
Plaintiff,
-against-
CRESCENT HEIGHTS DIAMOND, LLC, SONNY
KAHN, an individual, RUSSELL W. GALBUT, an

individual, BRUCE A. MENIN, an individual, each said
individual being a member of Crescent Heights

Diamond, LLC, and THOSE UNKNOWN INDIVIDUALS
AND/OR UNKNOWN ENTITIES CONSTITUTING THE :

REMAINING MEMBERS OF CRESCENT HEIGHTS
DIAMOND, LLC,

Defendants.

X

Index No. 601372/08

PRE-ARGUMENT
STATEMENT

Pursuant to §600.17 of the Rules of the Appellate Division, First Department, the following

Pre-Argument Statement is respectfully submitted by Plaintiff Trump Marks LLC (“Appellant™):

1. The title of the action and the index number of this case in the Supreme Court, New

York County, are as set forth in the above caption.

2. The full names of the original parties are as stated in the above caption.

3. The names, addresses and telephone numbers of counsel for all parties are as follows:

Attorneys for Appellant:

MEISTER SEELIG & FEIN LLP

2 Grand Central Tower

140 East 45™ Street, 19™ Floor

New York, New York 10017

(212) 655-3500

Attn: Stephen B. Meister, Esq.
Stacey M. Ashby, Esq.



Attorneys for Defendants/Respondents
Sonny Kahn, Russell W. Galbut and Bruce A. Menin:

MORRISON COHEN LLP
909 Third Avenue

New York, New York 10022
Attn: Y. David Scharf, Esq.

Mary Flynn, Esq.

Attorneys for Defendant/Respondent ,
Crescent Heights Diamond, LLC (“Cresent”):"

EMERY CELLI BRINCKERHOEF & ABADY LLP
75 Rockefeller Plaza, 20® Floor '
New York, New York 10019

Attn: Richard D. Emery, Esq.

4. This is an appeal taken from the Decision and Order dated February 5, 2009, and
entered in the above-entitled action in the office of the Cletk of the Court of New York County on
February 6, 2009 (the “Order”). A copy of the Order, with notice of entry is attached hereto as
Exhibit A.

5. Appellant is engaged in the business of licensing various trademarks held by real
estate developer and builder Donald J. Trump. This action arises out of a license agreement between
Appellant, as licensor, and Crescent, as licensee (the “License Agreement”), whereby Appellant
licensed to Crescent the right to name and brand as “Trump Tower” or “Trump Plaza,” a luxury
condominium building to be built by Respondents, on a site Crescent had assembled and acquired in
Ramat Gan, Israel. Nine months after entering into the License Agreement, Crescent sold the
subject site to another developer, for over $80 million, netting a profit of $36 million, without
seeking to develop it into a condominium project, which efforts it had explicitly undertaken under

the Licensing Agreement. Respondents effected this sale after Appellant had fulfilled its promises

under the License Agreement to file and perfect a trademark application in Israel for the Trump

! Defendants Sonny Kahn, Russell W. Galbut, Bruce A. Menin (the “Individual Defendants™), together with defendant
Crescent are collectively referred to as “Respondents.”



name, and after Mr. Trump had aggressively promoted his association with the project in the
worldwide media. Appellant asserts that such a staggering proﬁt was made possible solely by virtue
of the project site’s association with the Trump name and Mr. Trump’s promotion of the project,
and, in its verified complaint, asserted causes of action for breach of contract, breach of the implied
covenant of good faith and fair dealing and indemnification against Crescent, and for unjust
enrichment, violations of the fraudulent conveyance laws and legal fees against Respondents.

6. On or about June‘ 27, 2008, Crescent moved, by order to show cause, to dismiss the
Complaint, such motion having been designated as Motion Sequence No. 002.2 In Crescent’s reply
papers on its motion to dismiss, Crescent for the first time, improperly submitted to the Court both
brand new eﬁdence and arguments not present in their niov'mg papers.

7. As a result of Crescent’s newly concocted arguments on reply, Plaintiff, on or about
October 2, 2008, brought a motion, by order to show cause (designated as ﬁotion vsequence no. 006),
seeking leave to file a brief Supplemental Affirmation, which attached a certain document (the
“April 10" Email”) evidencing the disingenuous nature of Crescent’s last minute reply-based change
in pbsition. On October 7, 2008, the Court held an oral argument on Plaintiff’s motion seeking leax}e
to file a surreply (motion sequence 006). At the October 7, 2008 oral argument on motion sequence

006, Crescent’s counsel, asserted for the first time that the proffered April 10™ Email attached to
Plaintiff’s surreply was an inadmissible settlement offer, and informed the Court that Crescent Wéuld
take the Court’s suggestion to waive its objection to the. admission of said document under
advisement.

8. In response to numerous letters delivered to the Court regarding motion sequence

006, on November 25, 2008, the parties appeared before the Court. At this appearance, the Court

2 On or about June 27, 2008, the Individual Defendants moved, by order to show cause, to dismiss the Complaint,

such motion having been designated as Motion Sequence No. 001.



informed the parties that it would be issuing an Order of Reference referring the question of the
April 10% Email’s admissibility and other discovery related issues (which had by then surfaced as
well) to Judicial Hearing Officer Beverly Cohen. Immediately after the November 25, 2008
appearance before Justice Cahn, and at His Honor’s direction, counsel appeared before and
conferred with JHO Cohen and scheduled a further conference before Her Honor on December 9,
2008.

0. Unbeknownst to any counsel at the time of the December 9, 2009 appearance before
JHO Cohen (according to a later e-filing, the Order of Reference was issued on November 26, 2008,
but not filed with the County Clerk until December 9, 2008), the Court had already (by then)
rendered an Order of Reference stating: “[a]fter consultation with, and approval by the
Administrative Judge, Hon. Beverley Cohen is appointed Referee to supervise disclosure herein.
The parties are directed to contact the Referee...in comnection with their discovery disputes.”
(emphasis supplied). Apparently, since there were discovery disputes between the parties at the time
of the November 26™ Ofder of Reference, the Court was confused and issued a “generic” Order of
Reference referring out solely discovery supervision, but failing to include the need for a priority
determination on the admissibility of the April 10 Email.

10.  On December 9, 2008, the parties appeared before JHO Cohen, at which tiﬁe all
counsel jointly explained the reason for the referral — that Justice Cahn wanted JHO Cahn to
determine (or hear and report on) the admissibility of the April 10™ Email as a matter of law.
Counsel and JTHO Cohen then agreed upon a briéﬁng schedule with respect to memoranda of law
requested by JHO Cohen addressing the issue of the admissibility of the April 10" Email and

whether or not said document was a “settlement document,” to be excluded under CPLR 4547.



11.  On December 22, 2008, prior to the parties’ submissions of any briefs to JHO Cohen
on the admissibility of the April 10™ Email, Justice Cahn issued a decision granting the Defendants’
Mcﬁions to Dismiss (motion sequence 001 and sequence 002) (the “Motion to Dismiss Decision”).
Notice of Appeal of the Motion to Dismiss Decision was served on January 22, 2009. See Exhibit B
attached hereto.”

12.  On February 6, 2009, the parties were notified via e-law that Justice Fried (Justice
Cahn retired as a Justice at the end of 2008) rendered a short form decision providing as follows:
“[b]y Decision and Order, dated December 22, 2008, Justice Herman Cahn dismissed the Complaint
in this action; accordingly, this motion (#006) is DENIED as moot.”

13.  Given that motion sequence 006 was denied 'by Justice Fried after Justice Cahn
rendered the Motion to Dismiss Decision, it cannot be disputed that Justice Cahn decided the
Defendants’ motions to dismiss (and Plaintiff’s cross-motion for summary judgment, motion
sequence 001 and 002) prematurely (and therefore erroneously) and without the benefit of having
reviewed the April 10 Email. Further, given that motion sequence 006 was “denied as moot,” it is
equally clear that Justice Fried also did not consider crucial evidence which would impact

Defendants® motions to dismiss.

3 plaintiff also served a Notice of Appeal of a Judgment filed by Respondents, and docketed and entered by the New
York County Clerk, in connection with the Motion to Dismiss Decision. See Exhibit C attached hereto.



14.  Therefore, Appellant seeks revessal of the Order in that the Supreme Court below

misapprehended the facts and the law of the case.

Dated: New York, New York

)
February 24, 2009 MEISTE ;SEELIG & FEIN LLP

/

To:

MORRISON COHEN LLP

Attorneys for Respondents Sonny Kahn,
Russell W. Galbut and Bruce A. Menin
909 Third Avenue

New York, New York 10022

EMERY CELLI BRINCKERHOFF & ABADY LLP
Attorneys for Respondent Crescent Heights Diamond, LLC
75 Rockefeller Plaza, 20" Floor

New York, New York 10019

Stephen B. Meister

Stacey M. Ashby

2 Grand Central Tower

140 East 45® Street, 19™ F1
New York, New York 10017
(212) 655-3500

Attorneys for Appellants
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
X
TRUMP MARKS LLC, :
Plaintiff, . Index No. 601372/08
-against-
NOTICE OF
ENTRY

CRESCENT HEIGHTS DIAMOND, LLC, SONNY -
KAHN, an individual, RUSSELL W. GALBUT, an
individual, BRUCE A. MENIN, an individual, each said
individual being a member of Crescent Heights

Diamond, LLC, and THOSE UNKNOWN ]NDIVIDUALS
AND/OR UNKNOWN ENTITIES CONSTITUTING THE :
REMAINING MEMBERS OF CRESCENT HEIGHTS
DIAMOND, LLC,

Defendants. :
X

PLEASE TAKE NOTICE that annexed hereto is a true and correct copy of the Decision
and Order of the Court, dated February 5, 2009, and duly filed and entered by the office of the

Clerk, New York Counfy, on February 6, 2009, with respect to the above-captioned matter.

Dated: New York, New York
February 20, 2009

MEISTER SEELIG & FEIN LLP

By: : . O
_/Stacey M. Ashby

Two Grand Central Tower

140 East 45" Street, 19™ Floor

New York, New York 10017

(212) 655-3500

Attorneys for Plaintiff




To:

Richard D. Emery, Esq.

EMERY CELLI BRINCKERHOFF & ABADY LLP

75 Rockefeller Plaza, 20™ Floor '

New York, New York 10019

Attorneys for Defendant Crescent Heights Diamond LLC

Y. David Scharf, Esq.

MORRISON COHEN LLP

909 Third Avenue

New York, New York 10022
Attorneys for Defendants Sonny Kahn,
Russell Galbut & Bruce Menin
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EXHIBIT B



SUPREME COURT OF THE STATE OF NEW YORK
. COUNTY OF NEW YORK

X
TRUMP MARKS LLC,

Plaintiff,
-against-

CRESCENT HEIGHTS DIAMOND, LLC, SONNY
KAHN, an individual, RUSSELL W. GALBUT, an
individual, BRUCE A. MENIN, an individual, each
said individual being a member of Crescent Heights
Diamond, LLC, and THOSE UNKNOWN
INDIVIDUALS AND/OR UNKNOWN ENTITIES
CONSTITUTING THE REMAINING MEMBERS OF
CRESCENT HEIGHTS DIAMOND, LLC,

Defendants.
X

PLEASE TAKE NOTICE that plaintiff Tramp Marks LLC (“Plaintiff”) hereby appeals to the
Appellate Division of the Supreme Court, First Department, from thfa Order of the Hon. Herman Cahn,
dated December 22, 2008, and entered in the above-entitled action in the office of the Clerk of the
Court of New York County on December 23, 2008 (a copy of which is annexed hereto as Exhibit A),

which granted the motion to dismiss by Crescent Heights Diamond LLC and the motion to dismiss by

Index No.: 601372/08

NOTICE OF APPEAL

defendants Sonny Kahn, Russell W. Galbut, and Bruce A. Menin.

Dated: New York, New York

January 21, 2009 MEISTER SEELIG & FEIN LLP

By: é/_z{)

Stephen B. Meister, Esq.
Stacey M. Ashby, Esq.

2 Grand Central Tower

140 East 45" Street, 19 Floor
New York, New York 10017 -
Attorneys for Appellants




TO:

Morrison Cohen LLP

909 Third Avenue

New York, New York 10022

Attorneys for Defendants

Sonny Kahn, Russell W. Galbut and Bruce A. Menin

Richard D. Emery, Esq.

Emery Celli Brinckerhoff & Abady LLP

75 Rockefeller Plaza, 20™ Floor

New York, New York 10019

Attorneys for Defendant Crescent Heights Diamond, LLC
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

TRUMP MARKS LLC,
Plaintiff,
-against-
CRESCENT HEIGHTS DIAMOND, LLC, SONNY
KAHN, an individual, RUSSELL W. GALBUT, an

individual, BRUCE A. MENIN, an individual, each said
individual being a member of Crescent Heights

Diamond, LLC, and THOSE UNKNOWN INDIVIDUALS
AND/OR UNKNOWN ENTITIES CONSTITUTING THE :

REMAINING MEMBERS OF CRESCENT HEIGHTS
DIAMOND, LLC,

Defendants.

X

X

Index No. 601372/08

PRE-ARGUMENT
STATEMENT

Pursuant to §600.17 of the Rules of the Appellate Division, First Department, the following

Pre-Argument Statement is respectfully submitted by Plaintiff Trump Marks LLC ( “Appellant”):

1. The title of the action and the index number of this case in the Supreme Court, New

York County, are as set forth in the above caption.

2. The full names of the original parties are as stated in the above caption.

3. The names, addresses and telephone numbers of counsel for all parties are as follows:

Attorneys for Appellant:

MEISTER SEELIG & FEIN LLP

2 Grand Central Tower

140 East 45 Street, 19™ Floor

New York, New York 10017

(212) 655-3500

Attn:  Stephen B. Meister, Esq.
Stacey M. Ashby, Esq.




Attorneys for Defendants/Respondents
Sonny Kahn, Russell W. Galbut and Bruce A. Menin:

MORRISON COHEN LLP
909 Third Avenue

New York, New York 10022
Attm: Y. David Scharf, Esg.

Mary Flynn, Esq.

Attomeys for Defendant/Respondent
Crescent Heights Diamond, LLC:

EMERY CELLI BRINCKERHOFF & ABADY LLP
75 Rockefeller Plaza, 20" Floor’

New York, New York 10019

Attn: Richard D. Emery, Esq.

4. This is an appeal taken from an Order of the Hon. Herman Cahn, Supreme Court of
the State of New York, County of New York, dated December 22, 2008, and entered in the office of
the Clerk of the County of New York on December 23, 2008, which granted the motion to dismiss
by Crescent Heights Diamond LLC (“Crescent”) and the motion to dismiss by defendants Sonny
Kahn, Russell W. Galbut, and Bfuce A. Menin (collectively, the “Individuals Defendants™).

5. Appellant is engaged in the business of licensing various trademarks held by real
estate developer and builder Donald J. Trump. This action arises out of a license agreement between
Appellant, as licensor, and Crescent, as licensee (the “[ jcense Agreement”), whereby Appellant
licensed to Crescent the right to name}and brgmd as “Trump Tower” or “Trump Plaza,” a huxury
condominium building to be built by Respondents, on a site Crescent had assembled and acquired in
Ramat Gan, Israel. Nine months after entering into the License Agreement, Crescent sold the
subject site to another developef, for over $80 million, netting a profit of $36 million, without
secking to develop it into a condominium project, which efforts it had explicitly undertalccn under

the Licensing Agreement. Respondents effected this sale after Appellant had fulfilled its promises

under the License Agreement to file and perfect a trademark application in Israel for the Trump




name, and after Mr. Trump had aggressively promoted his association with the project in the
worldwide media. Appellant asserts that such a staggering profit was made possible solely by virtue
of the project site’s association with the Trump name and Mr. Trump’s promotion of the project,
and, in its verified complaint, asserted canses of action for breach of contract, breach of the implied
covenant of good faith and faJx dealing and indemmification against Crescent, and for unjust
enrichment, violations of the fraudulent conveyance laws and legal fees against Respondentg.

6. On December 22, 2008, the Supreme Court, New York County (Cahn, J.) issued an
Order, entered in the office of the Clerk of the County of New York on December 23, 2008, notice
of entry of which was served by Respondents on December 23, 2008. A copy of the Order and the
Notice of Entry is attached hereto as Exhibit A. The Order granted the motion to dismiss by
Crescent Heights Diamond LLC and the motion to dismiss by defendants Sonny Kahn, Russell W.
Galbut, and Bruce A. Menin.

7. Appellant seeks reversal of the Order on the grounds that the Supreme Court below
misapprehended the facts and the law of the case.

Dated: New York, New York
January 21, 2009 MEISTER SEELIG & FEIN LLP

By:

Stephen E. Meister -

2 Grand Central Tower

140 East 45 Street, 19™ Floor
New York, New York 10017
(212) 655-3500

Attorneys for Appellants




To:

MORRISON COHEN LLP

Attorneys for Respondents Sonmny Kahn,
Russell W. Galbut and Bruce A. Menin
909 Third Avenue

New York, New York 10022

EMERY CELLI BRINCKERHOFF & ABADY LLP
Attorneys for Respondent Crescent Heights Diamond, LLC
75 Rockefeller Plaza, 20" Floor

New York, New York 10019




COUNTY OF NEW YORK.

SUPREME COURT OF THE STATE OF NEW YORK

TRUMP MARKS LLC,
Plaintiff;
-against-

CRESCENT HEIGHTS DIAMOND, LLC, SONNY

KAHN, an individual, RUSSELL W. GALBUT, an"

individual, BRUCE A. MENIN, an individual, each
said individual being a member of Crescent Heights
Diamond, LLC, and THOSE UNKNOWN
INDIVIDUALS AND/OR UNKNOWN ENTITIES
CONSTITUTING THE REMAINING MEMBERS
OF CRESCENT HEIGHTS DIAMOND, LLC,

Defendants.

Tndex No.: 08/601372
(Cahn, 1)

NOTICE OF
ENTRY

X

PI EASE TAKE NOTICE that the attached true copy of the Decision and Order,

dated December 22, 2008, in the above-captioned matter, was entered in the Office of the Clerk

of the County of New York on December 23, 2008.

Date: December 23, 2008
New York, New York

EMERY CELLI BRIN

Richard D. Emery
Andrew G. Celli, Jt.
Tlann M. Maazel
Debra Greenberger

75 Rockefeller Plaza, 20™ Floor
New York, New York 10019
(212) 763-5000

Attorneys for Defendant Crescent Heighis
Diamond, LLC




To:

Stephen B. Meister

Meister Seelig & Fein LLP

2 Grand Central Tower

140 East 45th Street, 19th Floor
New York, NY 10017 -

Attorney for Plaintiff

Y. David Scharf
Morrison Cohen LLP
909 Third Avenue
New York, NY 10022

Attorneys for Defendants Sonny Kahn,
Russell Galbut, and Bruce Menin
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK : IAS PART 49

TRUMP MARKS LLC,
Plaintiff,

-against- Index No. 601372/08

CRESCENT HEIGHTS DIAMOND, LLC, SONNY
KAHN, an individual, RUSSELL W. GALBUT, an
individual, BRUCE A. MENIN, an individual, each
said individual being a member of Crescent Heights
Diamond, LLC, and THOSE UNKNOWN
INDIVIDUALS AND/OR UNKNOWN ENTITIES
CONSTITUTING THE REMAINING MEMBERS
OF CRESCENT HEIGHTS DIAMOND, LLC,

Defendants.

Herman Cahn, J.:

Motion Sequence Numbers 001 and 002 are. consolidated and disposed of in accordance
with the following decision and order.

Defendants Crescent Heights Diamond, LLC (Crescent), Sonny Kahn, Russell W. Galbut,
and Bruce A. Menin move to dismiss the complaint against them (CPLR 3211 [2] [1] and [7])-

Plaintiff Trump Marks LLC cross-moves for an order granting it summary judgment on its claims

(CPLR 3211 (c] and 3212), and for an order granting it permission o amend to add two new

defendants (CPLR 1024).

This action arises from a licensing agreement between plaintiff and defendant Crescent,
under which plaintiff licensed to Crescent the right to use the name “Trump Tower” in
connection with a condominium building Crescent intended to build in Israel; Crescent failed to
build the condo and, instead, sold the land o a third party for a profit, Plaintiff brm_lght this

action for breach of contract and unjust enrichment against Crescent. It also asserts claims




r
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against the principals of Crescent, the individnal defendants, for violations of the fraudulent
copveyances law.

Defendant Crescent seeks dismissal, arguing that the license agreement provides that if it
Jdid not build within two years, for any reason within its control, plaintiff’s remedy was
{ermimﬁon. Tt argues that, if Crescent used the licensed marks after termination of the
apreement, then plaintiff would have the right to damages. Crescent contends that there is 1o
other remedy contemplated in the agreement, and that the Court should reject plaintifi’s
invitation to rewrite the agreement, made between sophisticated and counseled parties, to create
other remedies. Crescent urges that plaintiff was nothing more than a licensor, not a parmer in
{he transaction to develop a building.

The individual defendants, Kahn, Galbut and Menin, urge that the complaint be dismissed
against them because they are not, and have never been members of Crescent, a limited Hability
company, and they did not receive any distribution of the sale proceeds from the sale of the land.
Therefore, they argue that they cannot be required to retum a conveyance or distribution they did
not receive. They also argne that the uﬁjust enrichment claim is barred because there is a written
agreement, the license agreement, covering the matter. They urge that the fraudulent conveyance.
claim also is insufficient because the sale was not a breach of the license agreement, plaintiff
failed to plead fraud with particularity and failed to plead the necessary elements of a frandulent
conveyance claim. They further argue that the wrongful distributions claim is insufficient

because Crescent’s liabilities do not exceed its assets.
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BACKGROUND

Plaintiff is 2 Delaware limited lability company, and is in the business of licensing

certain United States trademarks of Donald Trump, covering real estate and related services with

the designation “Trump” (Compl, §2). Defendant Crescent, a Delaware limited liability
company, is engaged in the business of building and developing first-class residential
condominium properties (i, | 5). The sndividual defendants, Kahn, Galbut and Menin, are
allegedly members of Crescent (id, §1 6-11)-

On May 23, 2006, plaintiff, as licensor, entered into an agreement with defendant
Crescent, as licensee, in which plaintiff licensed the Trump name for Crescent’s use in
connection with the development of 2 building on land owned or to be acquired by Crescent in
Ramat Gan, Tsreel (Indiv Def Order to Show Cause (OtSC), Ex B). Crescent intended to develop
ihe building as a “first-class, luxury residential condominium® with a retail component; to
design, develop, and operate it in the form of condominium ownership; and to market, sell,
and/or lease the units in the building, all to be performed in accordance with the “Trump
Standard” (therein defined), to maximize the value of the property for the benefit of both the
licensor and the licensee (id., at 1). The building to be constructed on the property was going 1o
be the tallest structure in Israel with 786,000 square feet of -space. 1t could not be constructed as
a residential and retail development without-obtaining variances from the appropriate Isracli
authorities (Compl, 17 14, 27).

Pursuant to the License Agreement, Crescent was licensed to use the name “Trump
Tower,” or “Trump Plaza,” which was then referred to in the agreement as the “New Trump

Mark” (id ; see also OtSC, Ex B, First amend to License Agmt, at 1). It agreed to pay plaintiff
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royalies for the rights granted in the agreement (id., § 5 [2], at9). Crescentalso apreed 10
design, develop, construct, market, sell, equip, operate, repair and maintain the property with the
Jevel of quality and hixury associated with the condomjnim; building known as the :Mdrov
Building in Tel Aviv, Israel, referred 1o as the Signature Property in the License Agreement (id.,
§3 [a]-

In the License Agreement, plaintiff agreed to be subject fo a covenant restricting its rigi:t
1o further Beense its name in the area. Specifically, the License Agreement stated that, “provided
the Agreement was in full force and effect.” until the first to occur of 42 months from the
execytion of the agreement, or the date on which 90% of the umits are subject to binding
contracts of sale, plaintiff would not license the name “Trump” for a re;idenﬁal condominium
building within the area of Tel Aviv, Israel, and within 12 months from the date of the
agrecment, plaintiff would not license the “Trump” name for a “Condominium Hotel” as defined
therein (id. at 4). Plaintiff agreed to cause Donald J. Trump to make one trip 1o the To\;\rcr
Project for no m;Jre than one day of six working hours for the promotion of the project to the
public (id., § 1 [h])-

Plaintiff was permitied to lerminate the agreement for “Trump Standard Defaults,” such
as Crescent failing, inter alia, to design, develop and maintain the property in accordance with the
Trump Standard (id., § 3, at 6-7), and for “non-Trump Standard Defaulis” such as Cr;scent
failing to pay money due (id., § 7, at 10). Plaintiff was also permitted to terminate in “addition to
any other right or remedy of Licensor” upon 10 days’ wrilten notice for reasons such as
licensee™s bankrupicy, fire damaging or destroying the building, the individual defendants

ceasing to own and control the licensee, failure to commence construction within 24 months,

4
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failure of the issuance of certain forms for the commencement of construction, and failure to
close with regard to at least 70% of the units within 40 months (i, § 8, at 10-11). The License

Agreement provided that, notwithstanding its termination pursuant to any of its terms, plaintiff

“ghall be entitled to receive, and Licensee shall pay to Licensor all Royalties that have accrued to

Licensor prior to the date of termination” (id, § 8 [1}, at 11}.

The term of the License Agreement commenced upon its execution and “shall end on the
first to oceur of: (1) the expiration or earlier termination of this Agreement, as provided herein or
(ii) the day upon which the Tower Property shall no longer be known by the New Trump Mark,
and Licensor and Licensee have not agreed in writing or are not in substantive discussions for the
use of a Trump Name as the name of the Tower Project” (id., § 6, at 9).

The parties set forth their agreement with regard to royalties. They provided that an
ipitial non-refindablé payrment of $1,000,000 was to be made to plaintiff on the date that
Crescent is jssued the initial construction permit for the commencement of construction.
Crescent was further obligated to make royalty payments in connection with a percentage of the
average aggregate ”sales prices per sqﬁare foot, and a percentape of gross rental payments, of
residential units and non-residential areas (id., EX: A, at A-1).

In May 2006, plaintiff registered the licensed mark “Trump Plaza” with the Israeli
Trademarks Office (Compl, § 19).

Tn December 2006, Donald Trump, via a satellite video feed, spoke at the Israeli Business
Conference, promoting and associating 'himselfwith the land and the Tower Project (id, § 20).

On April 30, 2007, Crescent acquired title to all of the constituent parcels constituting

the land at a cost of approximately $44 million (id,  17).
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Crescent, hawever, asserts that it was unable to procure the necessary approvals to permit
the construction of the Tower Property as a purely residential and retail property, as opposed to a
mixed-use, residential, retail and office project, from the relevant Israeli authorities (., | 25).

In or about Augt;st 1, 2007, plaintiff became aware that Crescent was negotiating to seil
the land 1o a third party developer (id., §21). On August 2, 2007, plaintiff notified Crescent that
the sale of the land would result in Crescent’s default under the License Agreement, causing
substantial damage to plaintiff in that it would not receive 'royalties, its reputation would be
damaged and Crescent would be unjustly enriched (¢4, § 22).

In January 2003, Crescent sold the land to Azorim Investment, Development and
Construction Lid. for approximately $80.2 million (i, Y 23-24).

Plaintiff alleges that the sale was in breach of the License Agreement. It contends that
section 3(z) of the License Agreement imposed an unqualified obligation on Crescent to design
and construct the Tower Property. It argues that Crescent’s obligations were not excused becanse
it was unable to obtain the necessary approvals to build the Tower Property as envisaged (id., 1
25-28). Plaintiff asserts that Crescent knew that it had to obtain permits, approvals, and/or
variances from the anthorities when it signed the License Agreement, and it failed to make bona
fide efforts to obtain them (id., 1 28, 31).

In the complaint, plaintiff asserts eight causes of acti@n. The first three are against
Crescent only for breach of the License Agreement; breach of the implied covenant of good faith
and fair dealing by selling the land, and depriving plaintiff of the benefit of the License
Agreement; and contractual indemnification for losses, attorneys” fees and disbursements in

bringing this action. The remainjng five causes of action are asserted against all the defendanis.
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The fourth is for unjust entichment, claiming that the sale of the land resulted in a windfall profit
for defendants which was realized by virtue of “the world renowned reputation of Donald L.
Trump as the preeminent developer of oxury residential properties,” and that defendants must
make restitution to plaintiff of that windfall profit. The fifth and sixth are for frandufent
conveyances undex the Debtor and Creditor Law §§ 273-276. éJld the seventh sseks attomeys”
fees under Debtor and Creditor Law § 276-a. Finally, the eighth seeks recovery of the wrongful
distribution of the net proceeds of the sale to the merobers of Crescent, in violation of New York
Limited Liability Company Act § 508 or of section 18-607 of the Delaware Limited Liability
Company Act.

In moving to dismiss, Crescent asserts that it did not construct the building, the required
variances wexe not granted, no permit to construct the building was issued and the project never
went forward to the final plans and specifications stage. Crescent argues that the License
Agreement provides that if it did not build within two years for amy reason within Crescent’s
control, plaintiff’s only remedy was termination of the License Agreement and revocation of ﬁle

license. With regard to toyalties, Crescent asserts that it agreed to pay $1,000,000 to plaintiff il

and when a construction pernit were issued. It also agreed to pay additional royalties, if any,

when any units in the building were sold, and provided they sold for more than a minimum price
per square foot. None of these events occurred, so, Crescent argues, no royalties are due.
Crescent contends that although the License Agreement could have provided for an initial, non-
refundable payment upon signing, it did not. Tt also did not include any form of penalty or
Jiquidated damages if the building was not built, nor did it include any clause which would

provide plaintiff with a percentage of the profit if the land were resold. Crescent argues that
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these provisions should not be read into the apreement, particnlarly where both parties are
sophisticated and counseled. It urges that this was 2 non-exclusive licensing agreement which
placed minimal restrictions on pleimtiff’s ability to exploit its mark worl dwide.

Crescent also contends that the breach of the implied covenant claim is insufficient
because it is redundant of the breach of contract claim. The indemnification claims fails becanse
it depends upon a breach or default which Crescent asserts does not exist and because that
provision refers to claims by third parties, not a breach of contract claim between Crescent and
plaintiff. Crescent urges that the unjust enrichment claim fails because there is a contract that
governs the subject matter of the parties” dispute. Crescent forther urges that the remaining three
claims for fraudulent conveyances and wrongfill distribution must be dismissed because they are
based on a breach of the License Agreement, and there was no breach.

In response, plaintiff cross-moves 10 have the motion to dismiss converted to a summary
judgment motion, and for summary judgment in its favor on the first through third causes of
action for breach of coniract, breach of the covepant of good faith and indemnification. Plaintiff
argues that there was a breach of the agreement by Crescent’s failure to build It asseris that in
the first sentence of Section 3, Crescent expressly covenanied to design, build and construct the
Tower Property. It urges that Crescent is inappropriately irying to nse the title of the agreement,
thar is “License Agreement,” and the caption of Section 3, “Trump Standard; Trump Standard

Default: Power of Altorney,” 10 twist the meaning of the “simple, straightforward promise to

construct the Tower Property” (Opp Br, at 22). It contends that Crescent’s interpretation does

violence to Section 9 of the License Agreement, which gives Crescent the right to terminate only

upon a subsiantial forced taking (by condemnation or eminent domain), or, if before 70% of the
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units in the building are sold, Donald J. T rump dies, is permanently incapacitated, is no Jonger a
principal of plaintiff, or for other specified reasops which did not oceur (OiSC,Ex B, § 9, at 12).

Plaintiff also contends that Crescent’s interpretation conflicts with Section 7 (b) regarding
termination by Crescent following a default by plaintiff after notice and opportunity to cure.
Further, plaintff argues that Section 4, which compels Crescent 1o deliver plans and
specifications to plaintiff, gives plaintiff the right to issue deficiency notices indicating its
objections and gives both parties the right to terminate, supports its interpretation that Crescent
could not terminate for whatever reason. Tt counters that Section 8 (h), upon which Crescent
relies, is inapplicable, becanse it deals with construction delays, not é sale to a third party, and it
would require plaintiff to wait two years 10 terminate its 3 % year negative covenant. Finally,
Section 6, according to plaintiff, which specifies the term of the agreement, does pot specify &
sale of the properiy as the end of the term and, therefore, it cannot be relied upon by Crescent.
Plaintiff urges that under its interpretation of the License Agreement, Crescent has breached as a
matter of Jaw and it is entitled to summary judgment of liability on its claims,

With respect 1o its implied covenant claim, plaintiff asserts that a promise fo build should
be implied and it is entitled 1o 1ake discovery thereon. Plaintiff contends that its unjust
enrichment claim cannot be dismissed unless jits contract claim is granted, Plaintiff also contends
that its indemniﬂc;xﬁon claim should not be dismissed because Section 11 of the License
Apgreement covers action arising ont of Crescent’s “acts of omissions in breach or defanlt of this
Agreement” (Jd, § 11, at 12).

The individnal defendants seel dismissal of the claims against them on the grownd that

they are not, and never were, mMembers of Crescent, and they did not receive any distribution of
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the sales proceeds. They submit documentary evidence supporting this assertion (CPLR 3211 [a]
[1]). They also seek dismissal of the frandulent conveyance claims on the additional ground that
plaintiff fails to plead fraud with particularity. They further argue that the claims are insufficient
becanse they simply parrot the language in the statute and fail 1o contain any supporting facts.
‘With respect 1o the wrongful distribution claim, again, they argue that they were not members of
Crescent and that they did not receive any of the proceeds of the sale of the Iénd.

Plaintiff cross-moves, in response to {he individual defendants® motion, seeking
permission to amend the complaint 1o add. Crescent Heights Diamond Holdings, LLC and CH
International Holdings, LLC as defendants (CPLR 1024), based on their identification by the
‘ndividual defendants as ibe actual members of Crescent. It claims that it is not required to elect
its remedies and may pursue its claim for urjust enrichment at the same time as iis claim for
breach of contract. It also argues that the documentary evidence does not establish tﬁat the
individual defendants did not receive proceeds from the sale of the land, only that they were not
members of Crescent.

DISCUSSION

The motions to dismiss by defendant Crescent and the individual defendants are granied,
and the complaint is dismissed. Plaintiff’s cross motion for summary judgment against Crescent
on the first three causes of action is denied, and its cross motion fo amend is also denied as moot.

Although on a motion to dismiss, pursuant t§ CPLR 3211 (a) (7), the pleading is afforded
a liberal construction, and “the facts as alleged in the complaint [are presumed] as true” (Leon v
Murrinez, 34 NY2d 83, 87 [1994]; see alse Rovello v Orofino Realty Co., AONY2d 633 [1976]).

“facmal claims . . . flatly contradicted by documentary evidence are not entitled to such

10
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consideration” (Mark Hampton, Inc. v Bergreen, 173 AD2d 220, 220 [1st Dept 1951] [citations
omitted], appeal denied 80 NY2d 788 [1992]; see Quatrochiv Citibank, N.A., 210 AD2d 53,33
[1stDept 1994]). Moreover, a complaint should be dismissed if the facts alleged do not fit
within any cognizable legal theory (see &.£. 219 Broadway Corp. v Alexander’s, Inc., 46 NY2d
506, 509 [1979]; Callaghan v Goldsweig, 7 AD3d 361, 362 [1st Dept 2004]). A motion pursuant
to CPLR 3211 (a) (1) will be granted if the movant presents documentary evidence that
“definitively dispose[s] of the claim” (Demas v 325 West End 4ve. Corp., 127 AD2d 476, 477
[Lst Dept 1987]), or conclusively establishes a defense to the asserted claims as a matter of law
(311 West 232 Owners Corp. v Jennifer Realty Co., 98 NY2d 144, 152 [2002]). Here, even
giving the complaint such a liberal construction, the Coust, nevertheless, concludes that the
License Agreement was Dot a promise by Crescent to build, it did not provide plaintiff with any
remedy other than termination, and there was no breach of its provisions warranting dismissal of
the breach of contract claim, as well as the other claims, many of which depend upon such a
breach for their allegations. |

The linchpin of this action s the first claim for breach of contract. In it, plaintiff asserts
that the License Agreement obligated Crescent to design and build the Tower Property, market
the condominium units for sale and pay plaintiff royalties, and that Crescent breached these
obligations. This claim must be dismissed based on the clear and unambiguous language of the
License Agreement and ils purpose. Construction of an unambignous contract is a matier of law

appropriate for disposition by the Court (see W.W.W. Assocs. v Giancontieri, 7T NY2d 157, 162

[1990]). Ininterpretinga contra;:t, the Court must first look within the four corners-of the

document, and enforce it without recourse to parol evidence (4B5 Partnership v AirTran

11
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Airways, Inc., 1 AD3d 24, 29 [1st Dept 2003]). The parties’ agreement should bereadasa
whole to determine its purpose and intent (W.W.W. Assocs. v Giancontieri, 77 NY2d at 162). It
also should be eonstrued as to give meaning and effect to all of its provisions (id ; see American
Express Bank Ld. v Uniroyal, Inc., 164 AD2d 275, 277 [1st Dept 1990], uppeal denied 71 NY2d
807 [1991]). A coniract does not become ambiguons just because the parties argue ditferent
interpretations (see Bethlehem Sreel Co: v Turner Constr. Co., 2NY2d 456, 460 [1957)]). It
should be construed and enforced according to its terms, particularly when it is drafted by
“sophisticated and counseled business persons” (Reiss v Financial Performance Corp., 97 NY2d
195, 198 | 2001}; see also Cornhusker Farms, Inc. v Hunts Point Co-op. Mit., Inc., 2 AD3d 201,
204 [1st Dept 2003]). The Court must interpret the contract, giving effect to the parties’
expressed intentions and adopting an interpretation which gives effect to all ofits provisions
(4BS Parthershz‘p v AirTran Airways, Inc., 1 AD3d at 28; see also PNC Capital Recovery v
Mechanical Parking Sys., Inc., 283 AD2d 268 [1st Dept], v dismissed 96 NY2d 937 [2001},
appeal dismissed 98 NY2d-763 [2002]).

The License Agreement is clear and unambiguous, and may be interpreted as a matter of
law. First, as its title indicates, the apreement is a license agreement in which plaintiff agheedto
allow Crescent to use the Trump Mark for a condominium building Crescent intended to build in
Tsrael, and Crescent agreed 1o pay royalties for the use of the name (see Superb Gen. Contr. Co. v
City of New York, 39 AD3d 204, 206 [1st Dept 2007}, Iv dismissed 10 NY3d 800 [2008] [court
may look at headings in a contract 1o help interpret]). It did not obligate Crescent to build and
market the condominium; it was simply a license arrangement (see Long Island R R. Co. v

Northville Indus. Corp., 41 NY2d 455, 461-62 [] 977] [license agresment was not an obligation

12
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o constract and operate a pipeline]). The contract provisions support this interpretation. In the
third “Whereas™ clmise, Crescent states, in relevant part, that it

intends to (i) develop a building . . . on certainland . .. owned or fo

be acquired by [Crescent] in Ramat Gan, Israel . . . which upon

completion of construction will include a first-class, hoary

residential condominium component, . . . and, a retail component ..

. : (ii) design, develop, construct and operate the Tower Property . .

_in the form of condominium ownership; and (iii) market, sell and/or

lease the units
(OtSC, Ex B, at 1 [emphasis added]). Crescent agreed that it would perform these activities in
accordance with the “Trump Standard,” as that is defined in the agreement (id.). Conirary to
plaintiff’s contention, there is no language in this “Whereas” clause, or anywhere else in the
agreement, in which Crescent promised to build, construet and operale the condominium.
Instead, it just indicated that Crescent intended to do so and that, if it did, it would pay plaintiff
royalties for the use of its name.

Section 3(a), relied upon by plaintiff, also does not constitute a promise by Crescent to
build. That provision is entitled “Trump Standard; Trump Standard Default; Power of Attorney.”
"Ihis title itself indicates that it was addressing the quality of the building — that it was to be built
according to the “Trump Standard™ (see Superb Gen. Contr. Co. v City of New York, 39 AD3d at
206 [it is appropriate to look at headings in interpreting the parties’ agreement]; Beltrone Constr.
Co. v State of New York, 189 AD?2d 963, 966 [3d Dept], lv deried 81 N'Y2d 709 [1993] [look at
headings in interpreting agreement]).

Section 3, subsections a and b, provide that if the building is built, Crescent agrees to

design and develop the property with the level of quality and Juxury associated with a building

known as the Akirov Building in Tel Aviv, Israel, referred to as the “Signature Property,” and

13
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wmaintain it with the standards followed by the Signature Property, then referred to as the “Trump
Standard> Subsection ¢ provides that plaintitf would be the sole judge of whether Crescent was
maintaining the Trump Standard. Subsection d provides that plaintiff would st all times have
access 1o, and the Tight to inspect the property. Subsection e indicates that Crescent would sign a
Power of Attorney so that plaintiff could register the agreement with the Israeli governmental
anthority. Thus, all of section 3, read together, addresses the purpose of that section, to ensure
quality control, that is, to meke sure that if the property is to bear the Trump Mark, Crescent
would maintain a certain level of quality and luxury commensurate with that of the Signature
Property. Contrary to plaintiff’s contention, none of these provisions constitute a promise by
Crescent to build, As Crescent aptly argues, both plaintiff and Crescent were sophisticated and
well-counseled business entities and if they had intended 1o creaie promise by Crescent to
build, they could have easily drafted such a provision. They did not, and the Court will not imply
such a promise.

This interpreiation makes sense when considering that, at the time that the contract was
entered into, Crescent did not own all the property that was needed to build the project (see
Compl, §17). In fact, Crescent did ot acquire title to all of the constituent parcels constituting
the Iand for the project until almost a year after the License Agreement was executed (id.).
Moreover, as pled in the complaint, Crescent needed to obtain a zoning variance to be able to
build the property as it intended — residential and some retail, and without office space (id.,
26).

Section 8, which provides for plaintiff’s right to terminate the agreement, further supports

the conclusion that this was a license agreement, not a promise to build. Specifically, in section

14
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8(h) plaintiff is granted the right to terminate the agreement and the rights licensed thereunder,
upon 10 days’ writien notiee, if

(h) The construction of the Building fails fo commence within

twenty-four (24) months from the date of this Agreement, unless such

delay shall result from any strikes, lockouts or labor disputes, . . . OF

other events similar to the foregoing beyond thereasonable control of

[Crescent] (collectively, “Unavoi dable Delays”) in which event such

twenty-four (24) month period shall be deemed extended one (1) day

for each day of Unavoidable Delay . . .
(OtSC, Ex B, § 8[h), at 11). Thus, if the construction does not begin within two years because of
avoidable delays, that is, delays within Crescent’s control, plaintiff could terminate the License
Agreement and any rights licensed under it. The parties thus provided a remedy to plainiiff if
Crescent failed to begin construction of the building — termination and revocation of the license.
The other subsections of Section 8 provide additional situations under which plaintiff could
{erminate the license, such as Crescent’s bankruptcy, insolvency, the building is destroyed by
fire, the property is taken by condemnation or eminent domain and closings for at least 70% of
the units have not taken place within 40 months (id,, at 10-11). Finally, in subsection 1, the
parties ﬁrovided that, notwithstanding the termination of the agreement, plaintiff would still be
entitled to royalties thar acerued prior to the termination (id., § 8[1]). Section 8 clearly provides,
therefore, that in the event of plaintiff’s termination of the agreement, for example, for failure to
begin construction based on avoidable delay by Crescent, plaintiff’s remedies were termination
and royalties that accrued prior to such termination. It does not provide, as plaintiff seeks here.
damages for windfall profits if the land were sold and the constryction permit was never issued.

Again, if the parties, who were sophisticated business entites, sought to include a liquidated

damages provision, or a provision that failure 1o begin construction would be a breach or default
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under the agreement, they could have so provided, but they did not. The Court will not write a
new agreement for the parties under the guise of contract interpretation.

Section 14, entitded “Representations and Warranties: Covenants,” sets forth the
representations of both parties. In subsection b, referring to Crescent’s representations, Crescent
makes representations about its corporate standing and its ability to enter into the agrecment.
There is, however, no covenant that Crescent was covenanting or promising to build, or
promising to use good faith efforts to build.

Section 9, relied upon by plaintitf, does not conflict with this interpretation. Section 9,
entitled “Licensee’s Termination,” provides Crescent with a reciprocal right 1o termination. It
states that, “[n]ohuithstandiﬁg anything to the confrary herein, inciﬁdjng but not Limited to
Paragraph 7 (b),” regarding plaintff’s default and time to cure, Crescent has the absolute right to
terminate if the building is taken in condemnation or eminent domain, or if before 70% of the
units are sold, Donald Trump dies, goes into bankrupicy, is no longer a principal of plaintiff, or is
ponvicted df a felony (id., § 9, at 11-12). Like Section 8, it limits Crescent to the right to
terminate as its remedy. The provision cannot be construed as a promise to build, or an
agreement that Crescent could not terminate based on its own failure or inability to construct the
building. It further supports the reading that the parties had avrecipmcal right to terminate, and
that the only damages which naturally flowed from breach and which were contemplated we;te
royalties to plainfiff if they had accrued prior 1o termination (see Kenford Co. v Counly of Erie,
73 NY2d 312,319-22 [1 989] [unusual or extraordinary damages limited to those in parties’
contemplation]).

Plaintiff’s argument that under Crescent’s interpretation, the restrictive covepant in

16
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Section 1 of the License Agreement requires plaintiff to continue not to use the New Tromp
Mark in the relevant area for 3 2 years, even afier the land was sold, fails to take into account ail
of the language in that section. In subsection g of Section 1, the first clause provides that
“provided that . . . this Agreement is in foll force and effect,” then plaintiff is required to abide
by the restrictive covenant (d, § 1[g], at 4). It is apparent that when the land was sold to a third
party, the License Agreement was no longer in full foree and cffect and, therefore, plaintiff was
not still subject to the restrictive coveqant therein.

Section 7 (b) fails to provide support for plaintiff’s reading of the agreement. It simply
provides that if plaintiff is in default in any of its material obligations, and the default is not
cured within 30 days after notice, then Crescent may terminate the agreement. It has nothing to
do with any promise to build, or the simation where there is no building and construction has not
commenced. Similarly, Section 4, like Section 3, is all about meeting the Trump Standard by
submitting plans and specifications. It does ot include a promise or covenani by Crescent to
build. Section 6 simply provides that the term of the agreement “shall end on the first o occur
of: (i) the expiration or earlier termination of this Agreement, as provided herein or (i) the day
npon which the Tower Property shall no longer be known by the New Trump Mark® (id., § 6, at
9). This, like the other sections relied upon by plaintiff, cannot be construed to convert "Lhis
agreernent [rom purely a license agreement info a promise by Crescent to build the building.

In Long Island R.R. Co. v Northville Indus. Corp. (41 NY2d 455), the Court of Appeals
considered and rejected a similar argument that a cense agreement, regarding the installation
and use of an oil pipeline along plaintiff’s right of way, obligated the defendant to construct the -

oil pipeline. In ihe parties’ agreement, which was characterized in the agreement as a license
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agreement, the plaintiff railroad granted the defendant the right and privilege to construct, install,
nse, operate and maintain a pipeline along the plaintiff’s right of way. The defendant agreed {o
pay the railroad $10,000 in advance, during which the defendant would procure the necessary
consents, permits or other awthority and construct the pipeline and, after construction or a three-
year period had passed, then defendant would pay a certain fee based on the size of piping or the
output, with a guaranteed minimum of $20,000 per year. The agreement provided for
cancellation rights by the defendant within the first three years and, by the railroad, if defendant
did not complete at least half of the pipeline during that three-year period. The Court held that
the express terms of the agreement did not obligate the defendant to consiruct and operate a
pipeline along the railroad’s right of way. “The agreement Was purely and simply a license
arrangement” (id at 461). It found that 10 eonsirue the v:rzrious portions of the agreement in such
a way as “to place an obligétion on Northville to exerci.se the privilege granted to it, as urged by

the railroad, would be contrary to the obvious intention of the parties as expressed therein” (id.).

" The Court further rejected the railroad’s argument, similar to plaintiff’s argument in the instant

case, that even in the absence of an express contractual requirerent to build the pipeline,
defendant should be impliedly obligated to construct, operaie and maintain a pipsline (id). It
found that the agreement “manifests that had such an obligation been intended, it would have
been expressed” (id. at 462).

Similarly, here, the agreement was purely a license agreement, as its name implies. The
agreement states that Crescent “intends to build,” and never indicates that it promised to build. It
makes sense that there was po promise to build since Crescent did not yet own the parcels of

Jand, or have the approvals required to build the condominium it was intending to build. To
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construe the provisions plaintiff relies upon to obligate Crescent to build would be contrary to the
intention of the parties as expressed in the License Agreement (see id.). Moreover, plaintiff’s
argument that even if there was not an express requirement in the agreement {¢ build, Crescent
should be impliedly obligated to construct the building is rejected. As in the Norihville case, this
agreement manifests that had such an obligation been intended, it would have been expressed in
the License Agreement.

Therefore, the License Agreement does not obligaie Crescent to build, and plaintiff
cannol assert the failure to build as a breach of the agreement. Accordingly, there is no breach of
contract, warranting dismissal of the first cause of action.

The second cause of action, for breach of the implied duty of good faith and fair dealing
also is dismissed. Plainuff alleges that Crescent breached such duty by selling the land without
having built the blxi]ding, thereby frustrating the purpose of the License Agreement, depriving
plaintiff of the benefit of the bargain and reaping a windfall profit (Compl, 42-43). Itis well-
established that a claim for breach of the covenant of good faith and fair dealing canmot survive if
it only substitutes for a failed breach of contract claim (see Phoenix Capital Investments LLC v

Ellington Mgt. Group, L.L.C., 51 AD3d 549, 550 [1st Dept 2008] [breach of implied duty of

~ good faith claim is invalid substitute for nonviable breach of contract calim]; Tee Vee Toons, Inc.

'y Prudential Sec. Credil Corp., L.1.C., 8 AD3d 134, 134 [1st Dept 2004] [affirming dismissal of

claim for breach of covenant of good faith, because it was redundant of breach of contract claim];
Triton Partners LLC v Prudential Sec. Inc., 301 AD2d 411, 411 [1st Dept 2003] [affirming
dismissal of breach of the implied covenant claim where it was “merely a substitute for a

nonviable breach of contract claim”]). Plaintiff, here, has failed to allege a breach of the License
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Agreement, or any damages flowing from such a breach. Therefore, its implied duty of good
faith claim based on the same allegations must be dismissed (see Empire State Bldg, Assocs. v
Trump, 247 AD2d 214, 214 [1st Dept], Iv dismissed in part, denied in part 92 NY2d 885 [1998]
|“The canses of action for breach of contract and breach of the implied covenant of good faith
and fair dealing were properly dismissed on the grounds that the former fails 1o adequately allege
any breach of contract, and the lattex merely duplicates the f‘ormer“}; accord Engelhard Corp. v
Research Corp., 268 AD2d 358, 359 [1st Dept 2000] [breach of implied covenant claim
dismissed as redundant of breach of contract claim]; Business Networks of New York, Inc. v
Complete Network Solutions Inc., 265 AD24d 194, 195 [1st Dept 19997 [same]).

In addition, “[a] cause of action for breach of the implied duty of good faith and fair
dealing cannot be maintained where the alleged breach is ‘inrinsically tied to the damages
allepedly resultinig 'fmm' a breach of the contract™ (Hawthorne Group, LLC v RRE Ventures, 7
AD3d 320, 323 | 1st Dept 2004}, quoting Canstar v JA. Jones Constr. Co., 212 AD2d 452, 453
[1st Dept 1995]). Here, that inirinsic tie is apparen on the face of the complaint, where it secks
the identical damages sought in the breach of contract claim of not less than $45 million.

Accordingly, plaintiff’s second cause of action for breach of the implied covenant of good faith

~ and [air dealing is dismissed.

The third canse of action, a contractual indemuification claim, is dismissed. This claim is
based on Section 11 of the License Agreement, which provides that Crescent agreed to
indemnify, defend, and hold barmless plaintiff, from and against any and all causes of action
“arising in whole or in'part,' diréctly or indirectly, out of (i) Licensee’s . . . acts or ommissions in

breach or default of this Agreement” (OtSC, ExB,§ 11,at12). As determined above, there was
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1o breach of this agreement by é’rescent’s failure to build on the Tower Property. Therefore,
there is no basis on which to seek indemnification. The Court also noles that this
indemmification provision was not “ymmistakably clear,” or “exclusively or unequivocally
referable to claims between the parties themselves” (see Hooper Assocs., Lid. v AGS Compuiers,
Inc., 7A'NY2d 487, 492[1989)).

The fourth cause of action for unjust enrichment, asseried against Crescent and the
individual defendants is dismissed. ltis well-settled that where there is a valid and binding
contract governing the subject matter of the parties’ dispute, recovery for unjust enrichment for
events arising out of the same subject marter is precluded (see Apfel v Prudential-Bache Secs., 81
NY2d 470, 478-79 [1993); Clark-Fitzpatrick, Inc. v Long Island R.R. Co., 70 NY2d 382, 388
[1987]); Vitale v Sieinberg, 307 AD2d 107,111 [1st Dept 2003] [the agreemenf governs the
subject of the dispute, and also bars the claims against the individuat defendanis cven though
they were not signatories to that agreement]; Surge Licensing, Inc. v Copyright Promotions Ltd.,
258 AD2d 257, 258 [1st Dept 1999]). Here, the License Agreement governs the subject matter
ol the dispure over whether Crescent was obligated to build the condomipium.

The fifth, sixth, and seventh causes of action, asserted against all the defendants and
seeking recovery for fraudulent conveyances (constructive and ‘actual fraud) and attorneys’ fees
under Debior and Creditor Law §§ 773-276 and 276-a, all are dismissed. These claims assert
that the distribution of the net proceeds of Crescent’s sale of the Tower Property to the individual
defendants was a conveyanee to avoid Crescent’s debt o plaintiff. These claims, however, are
baséd on plaintiff’s assertion that it is a creditor of Crescent because of Crescent’s breach of the

License Agreement. As determined above, there was no breach of that agreement by Crescent’s
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sale of the land, and there is no basis for indemnification under that agreement as well.

Therefore, plaintiff cannot establish itself as a creditor of Crescent, and the ﬁauduleﬁl
conveyance claims fail (see Salovaara v Eckert, 6 Misg 3@ 1005[A], 2005 NY Slip Op 50010 [U]
*0 [Sup Ct, NY County 2005, Lowe, J.], affd as mod on other grounds 32 AD3d 708 [1st Dept
2006]). The Court also notes that the md:wdual defendants have submitted documentary
evidence demonstrating that they were not members of Crescant. and that they did not receive the
sale proceeds, providing an additional basis for dismissal of these claims against them.

Finally, the eighith cause of action for wrongful distribution is also dismissed, becanse it
is based on the allegations that there was a b'reacb of the License Agreement by the sale of the
property and that the distribution of those proceeds was wrongful. Again, as determined above,
there was no obligation by Crescent o build, and its sale of the property did not breach the
License Agreement. Thus, there is no basis for a wrongful distribution claim.

The Court has considered the plaintiffs’s remaining arguments, and considers them to be
without merit.

In light of the above, plaintiff’s cross motion for summary judgment in its favor on the
first three causes of action is denied. In addition, its cross motion to amend to add Crescent
Heights Diamond Holdings, L1.C and CH International Holdings, LLC as defendants in this
action on the ground that they are members of defendant Crescent and, as such, are iable on the
fraudulent conveyance z;nd wrongful distribution claims, is denied. As stated above, there is no
basis for those canses of action because plaintiff has failed to plead a breach of the License

Agreement and has not shown that it is a creditor of Crescent.
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Accordingly, it is

ORDERED that the motion to- dismiss by defendant Crescent Heights Diamond, LLC is
granted, and the complaint as against defendant Cresceni Heights Diamond LLC is dismissed
with costs and disbursements 10 defendant Crescent as taxed by the Clerk of the Court; and it is
further

ORDERED that the motion to dismiss by defendants Sonny Kahn, Russell W. Galbut,
and Bruce A. Menin is granted, and thé complaint is dismissed as against these defendants with
costs and disbursements to these individual defer_:dants Kahn, Galbut, and Menin as taxed by the
Clerk of the Court; and it is further

ORDERED that the Clesk is directed to enter‘judgment accordingly; and it 1s further

ORDERED that the plaintiff's cross motion for summary judgment is denied; and it is
further

ORDERED that the plaintiff’s cross motion to amend is denied.

Dated: December 22, 2008
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK :1AS PART 49

s ' X
TRUMP MARKS LLC,

Plaintiff,
~against- : Index No. 601372/08

CRESCENT HEIGHTS DIAMOND, LLC, SONNY
KK AHN, an individual, RUSSELL W. GALBUT, an
individual, BRUCE A. MENIN, an individual, each
said individual being 2 member of Crestent Heighis
‘Diamond, LLC, and THOSE UNKNOWN
INDIVIDUALS AND/OR UNKNOWN ENTITIES
CONSTITUTING THE REMAINING MEMBERS
OF CRESCENT HEIGHTS DIAMOND, LLC,

Defendants.

Herman Cahn, J.:

Motion Sequence Numbers 001 and 002 are consolidated and disposed of in accordance
with the following decision and order.

Defendants Crescent Heights Diamond, LLC (Crescent), Sonny Kahn, Russell W, Galbut,
and Bruce A. Menin move to dismiss the complaint against them (CPLR 3211 [a] [1] and [7])-
i’laintiff Trurﬁp Marks LLC cross-moves for an 01.'der granting it summary judgment on its claims
(CPLﬁ ~321 1 [c] and 3212), and for an order granting it permission 10 amend to add two new
defendants (CPLR 1024).

This action arises from a licensing agreement between plaintiff and defendant Crescent,
under which plaintiff licensed to Crescent the right to use the name “Trump Tower” in
connection with a condominium building Crescent intended to build in Israel. Crescent failed to
build the condo and, instead, sold the land to a third party for a profit. Plaintiff bronght this

action for breach of contract and unjust enrichment against Crescent. 1t also asserts claims
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against the principals of Crescent, the individual defendants, for violations of the fraudulent
convevances law,

Defendant Crescent sgeks dismissul, arguing that the Yicense agreement provides that if it
did not build within two years, for any reason within its control, plaintiff’s remedy was
termination. [t argues that, if Crescent used the licensed marks alier termination of the
agrecment, (hen plaintiff would have the right to damages. Crescent contends that there is no
other remedy coniemplated in the agreement, and thét the Court should reject plaintiff’s
invitation to rewrile the agreement, made belween sophisﬁcated and counseled parties, to create
other remedies. Crescent urges that plaintiff was nothing more than a licensor, not a partner in
the transaction to develop a building.

The individual defendants, Xahn, Galbut and Menin, urge that the complaint be dismissed
against them because they are not, and have never been members of Crescent, a limited liability
company, and they did not receive any distribution of the sale proceeds from th;a sale of the l;and.
Therefore, they argue that they cannot be required te return a conveyance or distribution they did
not receive. They also argue that the unjust enrichment claim is barred because there is a written
agreement, the license agreement, covering the matter. They urge that the fraudulent conveyance
claim also is insufficient because the sale was not a breach of the license agreement, plaintiff
failed to plead fraud with particularity and failed to plead the necessary elements of a frandulent
conveyance claim. They further argue that the wrongful distribmions claim is insufficient

because Crescent’s liabilities do not exceed its assets.
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BACKGROUND

Plaintiff is a Delaware limited Hability (.:ompany, and is in the business of licensing
certain United States trademarks of Donald Trump, covering real estale and related services with
the designation “Tramp” (Compl, §2). Defendant Crescent, a Delaware limited liability
company, is engaged in the business of building and developing first-class residential
condominium properties (id . Y 5)- The individual defendants, Kahn, Galbut and Menin, are
allegedly members of Crescent (id., €] 6-11). |

On May 23, 2006, plaintiff, as licensor, entered into an agreement with defendant

Crescent, as licensee, in which plainuff licensed the Trump name for Crescent’s use In

. connection with the development of a building on land owned or to be acquired by Crescent in

Ramat Gan, Israel (Indiv Def Order to Show Cause (OtSC), Ex B). Crescent intended to develop
the building as a “first-class, Iuxury residential condominium” with a retail component; {0
design, develop, and operate it in the form of condominium ownership; and to market, sell,
and/or lease the units in the building, all to be performe@ in accordance with (he “Trump
Standard” (therein defined), lo maximize the value of the property for the benefit of hoth the
licensor and the licensee (id., at 1). The building to bé constructed on the properly was going to
be the tallest structure in Israel with ?86,()00 synare feet of space. It could not be constructed as
a residential and retail development without obtaining variances from the appropriate Israeli
authorities (Compi, 1% 14, éT).

Pursuant 1o the License Agreement, Crescent was licensed 1o usc the name “Trump
Tower,” or “Trump Plaza,” which was then referred to in the agreement as the “New Trump

Mark” (id.; see also. Ot3C, Ex B, First amend to License Agmt, at1). It agreed 10 pay plaintiff

3
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rovalties for the rights pranted in the agreement (id,, § 5 [a], at 9). Crescent also agreed to

d;:si gn, develop, construct, market, sell, equip, operaic, repair and maintain the property with the
Jevel of quality and luxury associated Wilh. the condominium building known as the Akirov
Building in Tel Aviv, Israel, referred (o as the Signature Property in the License Agreement (id.,
§ 3 [a)-

In the License Agreement, plaintiff agreed 10 be subject 1 a covenant restricting iis right
(o further license its name in the area. Specifically, the License Agreement stated that, “provided
the Apreement was in full force and effect,” umtil the first to oceur of 42 months from the
execution of the agreement, or the date on which 90% of the units are subject to binding
contracts of sale, plaintiff would not license the name “Trump” for a residential condoniniom
building within the arca of Tel Aviv, lsrael, and within 12 months from the date of the
agreement, plaintiff would not license the “Trump” name for a “Condominium Hotel” as defined
therein (id. at 4). Plaintiff agreed to cause Donald J. Trump to make one trip to the Tower
Project for no more than one day of six working hours for the promotion of the project to the
public (id., § 1 [h]).

Plaintiff was permitied to terminatc the agreement for “Trump Standafd Defanlts,” such
as Crescent failing, inter alia, 1o design, develop md maintain the property in accordance with the
T'rump Standard (i, § 3, at 6-7), and for “non-Trump Standard Detaults” such as Crescent
failing to pay moncy due (id,§7, ét 10). Plaintiff was also permitted to terminate in “addition 10
any othet right or remedy of Licensor™ upon 10 days® written notice for reasons such as
licensee’s bankruptey, fire damaging or destroying the building, the individual defendants

ceasing to own and control the licensee, failure to commence construction within 24 months,

[P
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failure of the issuance of certain forms for the commencement of construction, and failure 1o

close with regard to at least 70% of the units within 40 months (id., § 8, at 10-11). The License

- Agreement provided that, notwithstanding its termination pursuant Lo any of ts terms, plaintiff

“shall be entitled to receive, and Licensec shall pay to Licensor all Royalties that have accrued o
Licensor prior to the date of termination” (id.. § 8 [1}. at 11).

The term of the License Apgreement commenced upon its execution and “shall end on the
first to occur of: (i) the expiration or earlier termination of this Agreement, as provided herem or
(ii). the day upon which the Tower Property shall no longer be known by 1he'N ew Trump Mark,
and Licensor and Licensee have not agreed in writing or are not in substantive discussions for the
use of a Trump Name as the name of the Tower Project” (id.. § 6. at 9).

The parties set forth.their agreement with regard to royalties. They provided that an
initial non-refundable payment éf $1,000,000 was to be made to plaintiff onvthe date that
Cres{:ent is issued the initial construction permit for the commencement of construction.
Crescent was further obligated to make rovalty payments in conneétion with a percentage of the
average aggregate sales prices per square foot, and a percentage of gross rental payments, of
residential units and non-residential areas (id., Ex A, at A-1).

In May 2006, plaintiff registered the licensed mark “Trump Plaza” with the Isracli

_Trademarks Office (Compl, T 19).

In December 2006, Donald Trump, via a satellite video feed, spoke at the Israeli Busincss
Conference, promoting and associating himscl £ with the land and the Tower Project (id.. § 20).
On April 30, 2007, Crescent acquired title to all of the constituent parcels constituting

the land at a cost of approximately $44 million (id., § 17).
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Crescent, however, asserts that il was unable to procure the ﬁecessary approvals to permit
ﬂle construction of the Tower Property as a purély residential and retail property, as opposed to a
mixed-use, residential, retail and office project, from the relevant Israeli authorides (id., 25).

In or about August 1, 2007, plaintiff became aware that Crescent was negotiating 1o sell
the land to a third party developer (id, ] 21). On August 2, 2007, plaintiff notified Crescent that
the sale of the Jand would result in Crescent’s default under the Licen'se Agreement, causing
substantial damage to plaintiff in that it would not receive mya]ﬁes, ils reputation would be
damaged and Crescent would be unjustly enriched (id, §22).

- In Janvary 2008,.Cresce,n't sold the land to Azorim Investment, Development and
Construction Lid. for approximately $80.2 million (id., 1 23-?24).

Plaintiff alleges that the sale was in breach of the License Agreement. It conlends that
section 3(a) of the License Agreement imposed an unqualified obligation on Crescent 1o design
and construct the Tower Property. It argues that Crescent’s obligations were not excused because
it was unable 1o obtain the necessary approvals to build the Tower Property as envisaged (id., 9
25—‘28). Plaintiff asserts that Crescent knew that it had to obtain permits, approvals, and/or
variances from the authorities when it signed Lhe License Agreement, and it failed 1o make bona
fide efforts to obtain them (id, 9 28, 31).

In the complaim, plaintiff asseris eight causes of action. The first three are against
Crescent only for breach of the License Agr.eemem_; breach of the implied covenant of good faith
and. fair dealing by selling the land, and depriving plaintiff of the benefit of the License
Agrecment; and contractual indemnification for losses, attorneys’ fees and disbursements in

bringing this action. The remaining five causes of action are asserted against all the defendants.
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The fourth is for unjust enrichment, claiming that the sale of the Jand resulted in a windfall probit
for de‘ﬁ:ndam's which was reali-zed by virtue of “the world renowned reputation of Donald J.
Trump as the preenunent developer of luxury residential properties,” and that defendants must
make restitution to plaintiff of that windfall profit. The fifth and sixth are for fraudunlent
conveyances under the Debtor and Creditor Law §§ 973-276, and the seventh secks attormeys’
fees under DeBtor and Creditor Law § 276-a. Finally, the eighth seeks recovery of the wrongful
distribution of the net proceeds of the sale 1o the members of Créscent._ in violation of New York
Limited Liability Company Act § 508 or of section 18-607 of the Delaware Limited Liability
(,;om]‘aany Act.

“In mobving to dismiss, Crescent asserls that it did not construct the building, the required
variances were not granted, no permil to construct the building was issued and the project never
went forward to the final plans and specifications stage. Crescent argues that the License
Agreement provides that if it did not hu-i 1d within two vears for any reason within Crescent’s
comtrol, plaintiff’s only remedy was termination of the License Agrcement and revocation of the
license. With regard to royaliies, Crescent asserts that it agreed to pay $1,000,000 to plaintiff if
and when a construction permit were issued. 1t also agreed to pay additional royalties, if any,
when any anits in the building were sold, and provided they sold for more than a mipimum price
per square foot. None of these events occurred, so, Crescent argues, no myalﬁes are due.
Crescent contends that althn.ugh the License Agreement could have p:r'ovided for an initial, non-
refundable payment upon signing, it &d not. It also did not include any form of penalty or
liquidated damages if the buil‘éling was not built, nor did it include any clause which would

pravide plaintiff with a percentage of the profit if the land were resold. Crescent argucs that
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these provisions should not be read into the agreement, particularly where both parties are
sophisticated and counseled. Tt urges that this was a non-exclusive licensing agreement which
placed minimal restrictions on plaintiff’s abilily Lo exploit its mark worldwide.

Crescent also contends that the breach of the implied covenant claim is insufficient
because it is edundant of the breach of contract claim. Thé indemnification claims fails because
it depends upon a breach or default which Crescent asscrts does not exist and becausg that
provision refers to claims by third pariies, not a breach of contract claim betwecn Crescent and
plaintiff. Crescent urges thar the unjust enrichment claim fails because there is a contract that
govems the subject matter of the parties’ dispute. Crescent further urges that the remaining three
claims for fraudulent con\'ey}ances and wrongful distribution must be dismissed because they are
based on a breach of he License Agreement, and there was no b;reach.

In responscs; plair_xﬁff cross-moves 1o have the motion to dismiss converied to 2 sammary
judgment motion, and for summary judgment in its favor on the first through third causes of
action for breach of contract, breach of the covenant of pood faith and indemnification. Plaintiff
argues that there was a breach of the agreement by Crescent’s failure to build. It asserts thal in
fhe first sentence of Section 3, Crescent expressly covenanted 10 design, build and construct the
Tower Property. It urges that Crescent is inappropriately trying to use the title of the agrcement,
that is “License Agreement,” and the caption of Section 3, “Trump Standard; Trump Standard
Default: Power of Attémey,” to twist the meaning of the “simple, stra.ightforwa;rd promise 1o
construct the Tower Property” (Opp Br. at 22). It contends that Crescen.t‘s interpretation does
violence to Section 9 of the License Agreement, which gives Crescent the right 1o terminate only

upon a substantial forced 1aking (by condemnation or emincnt domain), or, if before 70% of the
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units in the building are sold, Donald I. Trump dies, is permanently incapacitated, is no longer a
principal of plaintiff, or for other specified reasons which did not occur (OtSC, Ex B, § 9, at 12).

Plaintiff also contends that Crescent’s interpretation conflicts with Section 7 (b) regarding
termination by Crescent following a default by plaintitf after notice and opportunity fo cure.
Further, plainﬁﬁ' argues that Section 4. which compels Crescent 10 deliver plans and
specifications 1o plainuff, pives plaintiff the right to issue deficiency notices indicating its
objections and gives both pames the right to terminale, Supports its interpretation that Crescent
could not tcrminate for whatever reason. 1t counters tha1 Section 8 (h), upon which Cresc.ent
relies, is inapplicable, because it deals with construction de]ays not a sale to a third party, and it
would require plaintiff to wail lwo years to terminate its 3 V= vear negaﬁve covenant. Finally.
Section 6, according 10 plaintiff, which specifies the term of the agreement, does not specify a
sale of the property as the end of the term and, therefore, it cannot be relied upon by Crescent.
Plaintiff urgeé that under its interpretation of the License Agreement, Crescent has breached as a
matter of Jaw and it is entitled to summary judgment of liability on its claims.

With respect to its implied covenant claim, plaintiff asserts that a promise to build should
be implied and it 1s entitled to take discovery thereon. Plaintiff contends that its unjust
em*ichmeﬁt claim cannot be dismissed unless its contract claim is granted. PlaintifT also conlends
that ils mdemmflcatlon claim should not be dismissed bccausc Secﬁ@m 11 of the License
Agreement COVers action arising out of Crescent’s “écls or omissions in breach or default of this
Agreement” (id . § 11, at 12).

The individual defendants seek dismissal of the claimsAagainst them on the ground that

they are not, and never were, members of Crescent, and they did not reccive any distribution of
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ihe sales proceeds. They submit documentary evidence supporting this assertion (CPLR 3211 [a]
[ ). They also seek dismissal of the fraudulent conveyance claims on the additional ground that
plaintiff fails 1o plead fraud with particularit}-: They further argue that the claims are insnfficient
because they simply parrot the language in the statute and fail 1o contain any supporting facts.
With respect to the wrongful distribution claim, again, they argue that they were not members of
Crescent and that they did not receive any of the proceeds of the sale of the land.

Plaintiff cross-moves, in response to the ndividual defendants® motion, seeking
permission to amend the complaint to add Crescent Heights Diamond Holdings, LLC and CH
International Holdings, 1.L.C as defendants (.CPLR 1024), based on their identification by the
individual defendants as the actual members of Crescent. It claims that it is not required to elect
its remedies and may pursue its claim for unjust enrichment at the same time as its claim for
breach of contract. 1t also argues that the documentary evidence does pot establish that the
individual defendants did not receive proceeds from the sale of the land, only thal they were not
members of Crescent.

DISCUSSION

The motions to dismiss by deféndant Crescent and the individual defendants are granted,
a}ld the complaint is dismissed. Plaintiffs cross motion for summary judgment against Crescent
on the first three causes of action is denicd, and its cross motion to amend is also denied as moot. .

Although on a motion to dismiss, pursuant to CPLR 3211 (a) (7). the pleading is afforded
a liberal construction, and *the facts as alleged in the complaint [are presumed] as rue” (Leon v
Martinez, 84 NY2d 83, 87 [1994); see also Rovello v Oruﬁno Reulty Co., 40 NY2d 633 [1976]),

“factual claims . . . flatly contradicted by documentary evidence are not entitled to such

10
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consideration”™ (Mark Hampton, Inc. v Bergreen, 173 AD2d 220, 220 [ 15t Dept 1991] [citations

omitted], gppeal denied 80 NY2d 788 [1992]; see Quatrochi v Citibank, N.A., 210-AD2d 53, 55

" [1st Dept 1994]). Moreover. a complaint should be dismissed if the facts alleged do not fit

within any cognizable legal theory (see e.g. 219 Broadway Corp. v Alexander’s, Inc.. 46 NY2d

506, 509 [1979]; Callaghan v Goldsweig, 7T AD3d 361, 362 [1st Depi 2004]). A motion pursuant

to CPLR 3211 (2) (1) will be granted if the movant presents documentary evidence that
*definitively disposé[s] of the claim” (Demas v 325 Wes! Iind Ave. Corp.. 127 AD2d 476,471
[1st Dept 1987]). or conclusively establishes a defense to the asserted claims as a matier of law
(511 West 232" Owners Corp. V.}ehni)'er' Realty Co., 98 NY2d 144, 152 [2002]). Here, even
giving the complaint such a liberal construction, the Court, nevertheless, concludes that the
License Agreement was not a promise by Créscent 10 build, it did not provide plaintiff with any
remedy other than tefrninati;)n, and there was no breach of its provisions warranting dismissal of
the breach of contract claim, as well as the other claims, many of which depend upon sucha
breach for their allegations.

‘The linchpin of this action is the first claim for breach of contracl. In it, plaintiff asserts
that the License Apreement obligated Crescent to design and build the Tower Property, market
the condominium units for sale and pay plaimiff royalties, and that Crescent breached these
obligations. This claim must l;;e' dismissed bascd on the clear and unambiguous language of the
License Agreement and its purpose. Construction of an unambiguous contract is a matler of law
appropriate for disposition by the Court (see W.W.W. Assocs. v Giancontieri, 7T NY2d 157, 162
[1990]). In interpreting a coniract, the Courl must first look within the four comers of the

document, and enforce it without recourse to parol evidence (4BS Partnership v AirTran

11
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Afrways, Inc., 1 AD3d 24, 29 [1st Dept 2003]). The parties’ agreement should be read as a
whole to deteﬁnine its purpose and intent (W.W.H. Assucs. v Gianconiieri, 71 NY2d at 162). Tt
also should be construed as to give meaﬁing and effect to all of its provisions (id ; see Americun
Express Bank Ltd. v Uniroyal, Inc., 164 AD2d 275,277 [1st Dept 19901, appec! denied 77 NY2d
807 [1991]). A contract does not become ambipguous just becanse the parties argue different
interpretations (see Bethlehem Steel Co. v Turner Constr. Co., 2 NY2d 456, 460 [1957]). It
should be construed and enforced according to its terms, particularly when it is drafied by
~sophisticated and counseled business persons” (Reiss v Financial Performance Corp., 9T NY2d
195, 198 [2001]; see also Cornhusker Farms, Inc. v Hunts Point Co-op. M., Inc., 2 AD3d 201,
204 [1st Dept 2003]). The Court must interpret the coniract, giving effect to the parties’
expressed intentions and adopting .an interpretation which pives effect 1o all of iis provisions
(ABS Portnership v AirTran Airways, Ine., 1 AD3d at 28; see also PNC Capital Recovery v
Mechanical Parking Sys., Inc., 283 AD?2d 268 [1st Dept], Iv dismissed 96 NY2d 937 [2001],
appeal dismissed 98 NY2d 763 [2002]).

The License Agreement is clear and unambiguous, and may be interpreted as a matter of
law. First, as its title indicates, the agreement is a license agrcement in which plaintiff agreed to
allow Crescent to use the Trump Mark for a condominium building Crescent intcnded to build in
Israel, and Crescent a.greed to pay rp;vahies for the use of the name (see Supe;.-b Gen. Conir. Co. v
City of New York, 39 AD3d 204, 206 [1st Dept 2007), Iv dismissed 10 NY3d 800 [2008] [court
may look at headings in a contract to help interpret]). Tt did not obligate Crcscent to build and
market the ccy)ndom'mium; it was simply 2 licensc arrangement (see Long Islund R. R. Co. v

Northville Indus. Corp., 41 NY2d 455, 461-62 [1977] [license agreement was 0ol an obligation

12
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lo construct and operate a pipeline]). The contract provisions support this interpretation. In the
third “Whereas” claﬁse, Crescent stales, in relevant part, that it

intends to (i) develop a building . . . on certain land - . . owned or 10

be acquired by [Crescent] in Ramat Gan, Israel . . . which upon

completion of construction will include a first-class, hxury

residential condominivim component, . - . and, a retail component . .

. : (i) design, develop, construct and operate the Tower Property . .

_in the form of condominium ownership; and (i3i) market, sell and/or

Jease the units
(OtSC,Ex B, at ] [emphasis added]). Crescent agreed that it would perform these aclivities in
accordance with the “Trump Standard,” as that is defined in the agreement (id}. Conirary 10
plaintiff's contention, there is no language in this “Whereas” clause, or anywhere else in the
agreement, in which Crescent promised to build, construct and operate the condominium.
Instead, it just indicated that Crescent intended 1o do so and that, if it did, it would pay plaintiff
royalties for the use of its name.

Section 3(a), relied ﬁpon by plaintiff, also does not constitute a promise by Crescent 1o
build. That provision is entitled “Trump Standard; Trump Standard Default; Power of Attomey.”
This lite itscll indicates that it was addressing the quality of the building — that it was 1o be built
according to the “Trump Standard” (see Superb Gen. Conir. Co. v City of New York, 39 AD3d at
206 [it is appropriate o look at headings in interpreting the parties” agreement]; Belfrone Constr.
Co. v Stale of New York, 189 AD2d 963, 966 [3d Dept), Iv denied 81 NY2d 709 [1993] [look at
huadin-gs in inlerpreting agreement]).

Section 3, subsections a and b, provide that if the building is buiit, Crescent agrees to

design and develop the property with the Jevel of quality and luxury associated with a building

known as the Akirov Building in Tel Aviv, Israel, referred to as the “Signature Property,” and

13
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maintain it with.the standards followed by the Signature Property, then referred to as the “Trump
Standard.” Subsection ¢ provides that plaiﬁtiff would be the sole judge of whether Crescent was
maintaining the Trump Standard. Subsection d provides that plaintiff would at all times have
access 1o, and the right to inspect the property. Subsection e indicates that Crescent would sign a
Power of Atlomey 50 that plaintiff could register the agrecment with the Israch governmental
authority. Thus, all of section 3, read together, addresses the purpose of that scetion, to ensure
quality control, that is, 10 make sure that if the property is to bear the Trump Mark, Crescent
would maintain a certain level of guality and loxury commensurate with that of the Signature
Prdperty- Contrary to plaintiff’s contention, none of thes;a ]‘)rovisions constitute a promise by
Crescen to build. -As Crescent aptly argues, both plaintiff and Crescent were sophisticated and
well-counseled business entities and if they had intended to create a promise by Crescent 10
build. they could have easily drafted such a provision. They did not, and the Court will not imply
such a promise. -

This interp.retation makes sense when considering that, at the time that the contract was
entered into, Crescent did not own all the property that was needed to build the project (see
Compl, §17). In fact, Crescent did not acquire title to all of the constituent parcels constituting
the land for the project until almost a year after the License Agrecment was executed (fd.).
Moreover, as pled in the complaint, Crescent needed to 'c;btain a zoning varance to be able 1o
build the prcfpeﬁy as it intended - residential and some retail, and without office space (id., ¥
26).

Section 8, which provides for plaintift’s right to lerminate the agreement, further supports

the conclusion that this was a license agreement, not a promise to build. Specifically, in section
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8(h) plaimiff is granted the right 1o terminate the agreémcm and the rights licensed thereunder,
upon 10 days® writlen notice, if

(h) The construction of the Building fails to commence within

twenty-four (24) months from the date of this Agreement, unless such

delay shall result from any sirikes, lockouts or labor disputes, . . . Or

other events similar to the foregoing beyond the reasonable control of

[Crescent] (collectively, “Unavoidable Delays™) in which event such

twenty-four (24) month period shall be deemed extended one (1) day

for each day of Unavoidable Delay . ..
(O1SC, Ex B, § 8{h]. at 11). Thus, if the construction does not begin within two years because of
avoidable delays, that is, delays within Crescent’s control, plaintiff could terminate the License
Agreement and any rights licensed under it. The parties thus provided a remedy to plaintiff if
Crescent failed to begin construction of the building — termination and revocation of the license.
The other subsections of Section 8 provide additional situations under which plaintiff could
terminate the license, such as Crescent’s bankruptcy, insolvency, the building is desiroyed by
firc. the property is 1aken by condemnation or eminent domain and closings for at least 70% of
the units have not taken place within 40 months (id., at 10-11). Finally, in subsection 1, the
parties provided that, notwithstanding the termination of the agreement, plaintiff would still be
entitled to royalties that accrued prior 10 the termination (id., § 8[1]). Section 8 clearly provides,
thexcfore, that in the event of plaintiff°s termination of the agreement, for example, for failure 10
begin construction based on avoidable delay by Crescent, plaintff’s remedies were termination
and royalties that accrued prior 1o such termination. Tt does not provide, as plaintiff seeks here,
damages for windfall profits if the land were sold and the construction permit was never issued.

Again, if the parties, who were sophisticated business enlities, sought to include a liquidated

damages provision, or a provision that failure to begin construction would be a breach or default
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under the agreement, they could have so provided, but they did not. The Court will not write a
new agreement for the pérties under the guise of contract interpréta.tion.

Section 14, entitled “Representations and Warrantics: Covenants,” sets forth the
representations of both parties. In subsection b, referring lo Crescent’s representations, Crescent
makes representations about its corporate standing and its ability 16 enter into the agreement.
There is, however, no covenant that Crescent was covenanting or promising io build, or
promising 1o use- good faith efforts to build.

Section 9, relied upon by plaintiff, does not conflict with this interpretation. Section 9,
cntitled “License«;? s Termination,” provides Crescent with a reciprocal right to termination. It
states that, ;‘[n] otwithstanding anything 1o the contrary herein, including but not limited to
Paragraph 7 (b),” Iegardmg plaintiff’s defaull and lime 1o cure, Crescent has the absolute right to
terminate if the building is taken in condemnation or eminent domain, or if before 70% of the
;_LniLs are sold, Donald Trump dies, goes into bankruptcy, is no longer a principal of plaintiff, or is
convicted of a felony (id., § 9, at 11-12). Like Section» 8, it limits Crescent to the right 10
terminate as its remedy. The provision cannot be construed as 2 promise to build, or an
agreement that Crescent could not terminate based on its owh failure or inabili-ty to construct the
building. It further supports the reading that the parties had a reciprocal right to terminate, and
that the only damages which naturally flowed from breach and which were contemplated were
rovalties 1o plaintiff if they lladv acerued prior to termination (see Kenford Co. v County of Erie,
73 NY2d 312, 319-22 [1989][unusual or exiraordinary damages limited to those in parties’
contemplation}).

Plaintiff’s argument that under Crescent’s interpretation, the restrictive covenant in

16
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Section 1 of the License Agreement requires plaintiff to continue not 1o use the New Trump
Mark in the relevant area for 3 % years, even after the land was sold, fails to take into accE)unt al}
of the language in that section. In subsection g of Section 1, the first clause provides that
“provided that . . . this Agreement is in full force and effec,” then plaintiff is required 1o abide
by the restrictive covenant (id., § 1]g], at 4). It is apparent thal when the Jand was sold to-a third
party, the License Agreement was no longer in full force and effect and, therefore, plaintiff was
not still subject to the restrictive covenant theremn.

Section 7 (b) fails to provide support for plaintilT's reading of the agreement. 1 simply
provides that if plaintiff is in default in any of its material obligations, and the de.fault is not
cured-within 30 days after notice, then Crescent may terminate the agreement. It has nothing to
do with any promise to build, or {he situation where there is no building and construction has not
commenced. Similarly, Section 4, like Section 3, is all about meeting the Trump Standard by
submiting plans and specifications. It does not include a promise or covenant by Crescent to
bulld. Section 6 simply provides that the term of the agreement *shall end on the first to occur
of: (1) the cxpi?ation or earlier termination of this Agreement, as provided herein or (ii) the day
upon which the Tower Property shall no longer be known by the New Trump Mark™ (i . § 6. at
9). This, like the other sections relied npon by plaintiff, cannot be construed to convert this
agreement from pﬁrely a license agrecment into a promise by Creseent to build the building.

In Long Island R.R. Co. x Nor'lhville ndus. Corp. (41 NY2d 455), the Court of Appeals
considered and rejected a similar argument that a license agreement, regarding the installation
and. use of an oil pipeline along plaintiff’s right of way, obligated the defendant to construct the '

oil pipeline. In the parties’ agrecment, which was characterized in the agreement as a license
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agreement, the plaintiff railroad pranted the defendant the right and privilege to copstruct, install,

use. operate and maintain a pipeline along the plaintifs right of way. The defendant agreed 10

pay the railroad $10,000 in advance, during which the defendant would procure the necessary
consents, permits or other authority and construct the pipeline and, after construction or a three-
year period had passed, then defendant would pay a certain fee based on the size of piping or-the
output, with a guaranteed minimum of $20,000 per year. The agreement provided for
cancellation rights by the defendant within the first three years and, by the railroad, if defendant
Jdid not complete at least half of the pipeline during that three-year period. The Court held that
the express terms of the agreement did not obligatc the defendant 10 cor-Jstmct and operate a
pipelinc along the railroad’s right of way. “The agreement was plx;'el}' and simply a license
arrangement” (id. at 461)1 Tt found that to construe the various portions of the agreement in such
a way ds “to place an obligation on WNorthville to exercisc the privilege granted 1o it, as urged by
the rajlroad, would be contrary t0>the obviéus intention of the parties as expressed therein” (id).
The Court further rejected the railroad’s argument, similar to plaintiff’s argument in the instant
case, that even in the absence of an express contractual requirement to build the pipeline,
defendant should be impliedly obligated to construct, operate and maintain a pipeline (id ). Tt
found that the agreement “manifests that had such an obligation been intended, it would have
been exprcsécd” (id. at 462).

Similarly, here, the agreement was purely a license agreement, as its name implies. The
agrecment states that Crescent “intends 1o build,” and never indicates that it promised to build. It
makes sense that there was no px-uﬁzisc 1o build since Crescent did not yct own the parcels of

Jand, or have the approvals required to build the condominium it was intending to build. To
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construe the provisions plaintiff relies upon to obligate Crescent to build would be contrary to the
intention of the parties as expressed in the License Agreement (see id). Moreover, plaintiff’s |
argument that even if there was not an express requirement in the agreement to build, Crescent
should be implicdly obligated to construct the building is rejected. As in the Northville case, this
agreement manifests that had such an obligation been intended, it would have been expressed in
the License Agreement. |

‘Therefore, the License Ag:feemem does not obligate Crescent to build, and plaintitf
cannd assert the failure to build as a breach of the agreement. Accordingly, there is no breach of
contract, warranting dismissal of the first canse of action.

- The second cause of action, for breach of the implied duty of good faith and fair dealing
also is dismissed. Plaintiff alleges that Crescent breached siich duty by selling the land without
haﬁng built the building, thereby fmst'rating the purpose of the License Agreement, depriving
plaintiff of the benefit of the bargain and reaping a windfall profit (Compl, 19 42-43). ILis well-
established that a claim for breach of the covenant of pood faith and fair dealing cannot survive if
it only substitutes for a failéd breach of contract claim (see Phoenix C apital Investments LLC v
Ellingion Mgt. Group, L.L.C., 51 AD3d 549, 550 [1st Dept 2008] [breach of implied duty of
good faith claim is invalid substitate for nonviable breach of contract calim]; TeeVee Toons, Inc.

v Prudential Sec. Credit Corp., L.L.C., 8 AD3d 134, 134 | 15t Dept 2004} [affirming dismissal of

claim for breach of covenant of good faith, because it was redundant of breach of contract claim];

Triton Partners LLC v Prudential Sec. Inc.. 301 AD2d 41 1, 411 [1st Dept 20037 [affirming
dismissal of breach of the implied covenant claim wherc it was “merely a substitute for a

nonviable breach of contract claim™]). Plaintiff, here, has failed to allege a breach of the License
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Agrecment, or any damages flowing from such a breach. Therefore, its implied duty of good
faith claim based on thc;‘ samne allegations must be dismissed (see Empire State Bldg. Assocs. v
Trump, 247 AD2d 214, 214 [1st Dept]. Iv dismissed in part, denied in part 92 N'Y2d 885 [1998]
[~The causes of action for breach of contract and breach of the implicd covenant of good faith
and Fair dealing were properly dismissed on the grounds that the former fails to adequately allege
any breach of contract, and the latter merely duplicates the former”); accord Engelhard Corp. v
Research Corp., 268 AD2d 358, 359 [1st Dept 2000] [breach of implied covenant claim
dismissed as redundant of breach of contract claim]; Business Nelworks of New York, Inc. v
Complete Network Solutions Inc., 265 AD2d 194, 195 [1st Dept 1999] [same}]).

In addition, “[a] cause of action for breach of the implied duty of good faith and fair
deaiing cannot be maintained where the alleged breach is “intrinsically tied 1o the damages’
allepedly resulting from a breach of the contract’” (Hawthorne Group, LLC v RRE Ventures, 7
AD3d 320, 3;23 [1st Dept 2004], quoting Canstar v .J.A. Jones Constr. Co., 212 AD2d 452, 453
[1st Dept 1995]). Ilere, that intrinsic tie is apparent on the face of fhe complaint, where it seeks
the identical damages sought in the breach of contract claim of ot less than §45 million.
Accordingly. plaintiff”s second cause of action for breach of the ixﬂplied covenant of good faith
and fair dealing 1s dismisscd.

‘ The third cause of action, a contractual indemnification claim, is dismissed. This claim is
based on.Section 11 of the License Agreement, which pr'ovidcs that Crescent agreed to
indemnify, defend, and hold harmless plaintiff, from and against any and all causes of action®
“arising in whole or in parl, directly or indirecily, out of (i) Licensee’s., . . acts or omissions in

breach-or default of this Agreement” (OtSC, Ex B, § 11, at 12). As determined above, there was
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no breach of this agreement by Crescent’s failure to-build on the Tower Property. Therefore,
there is no basis on which to seek indemnification. The Court also notes that this
indemnification provision was not “unmistakably clear,” or “exclusively or unequivocally
referable 1o claims between the parties themselves” (see Hooper Assocs.. Lid. v AGS Computers,
Ine.. TANY?2d 487, 492[19391).

The fourth cause of action for unjust enrichment, asserted against Crescent and the
individual defendants is dismissed. It is well-settled that where there is a valid and binding
contract governing the subject matter of the parties’ dispute, recovery for unjust enrichment for

events arising out of the same subject matter is precluded (see Apfel v Prudentinl-Bache Secs., 81

- NY2d470, 478-79 [1993]; Clark-Fiizpatrick, Inc. v Long Island RR Co., 70N'Y2d 382, 388

[1987); Fiiale v Steinberg, 307 AD2d 107, 111 |1st Dept 2003] [the agreement govemns the
subject of the dispute, and also bars the claims against the individual defcndﬁnts even though
they were not signatories to that apreement]; Surge Licensing, Inc. v Copyright Promotions Lid..
ESS.AD2d 257,258 [1st Dept 1999]). Here, the License Agreement governs the subject matter
of the dispute over whether Crescent was obligated to build the condominium.

The fifth, sixth, and seventh causes of action, asscried against all the defendants and
seeking rccovery for frandulent conveyances (constructive and actual fraud) and attorneys’ fees
under Debtor and Creditor Law §§ 273-276 and 276-a, all are dismissed. These claims assert
that the distribution of the net proceeds of Créscent"s sale of the Tower Property to the individual
defendants was a conveyance to avoid Crescent’s debt to plaintiff. These claims, however, are
based on plaintiff's assertion that it is a creditor of Crescent because of Crescent’s breach of the

License Agreement. As determined above, there was no breach of that agreement by Crescent’s
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sale of the land, and there is no basis for indemnification under that agreement as well.

‘Therefore, plaintiff ¢annot establish itself as a creditor of Crescent, and the frandulent

conveyance claims fail (see Salovaara v Eckert, 6 Misc 3d 1005[A], 2005 NYY Skip Op 50010 [U}
+9 |Sup Ct, NY County 2005, Lowe, J.], affd as mod on other grounds 32 AD3d 708 |1si Dept
20061). The Coﬁrt ;a.lso notes that the individual defendants have submitted documentary
evidence demonstrating that Lhey were not members of Crescent, and that they did not receive the
sale proceeds, providing an additional basis for dismissal of these claims against them.

Finally, the eighth cause of action for wrﬁngful distribution is also dismissed, because it
is based on the allegations that there was a breach of the License Agreement by the sale of the
property and that the distribution of those proceeds was wrongful. Again, as determined abaove,
there was no obligation by Crescent to build, and its sale of the property did not breach the
License Agreement. Thus, there is no basis for a wrongful distribution claim.

The Court has considered the plaintiffs’s remaining arguments, and considers them to be
withoul merit,

In light of the above, plaintiff's cross motion for summary judgment in its favor on the
first three causes of action is denied. In addifion, its cross motion to amend to add Crescent
Heigzhts Diamond Holdings, LLC and CH International Holdings, LLC as defendants in this
action on the ground tha{ they are memb_ers of defendant Crescent and, as such, are liable on the.
fraudulent conveyance and wrongful distribution claims, is denicd. As stated above, there is no
basis for those causes of action because plaintiff has failed to plead a breach of the License

Apreement and has not shown that it is a creditor of Crescent.
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Accordingly. it is

ORDERED that the ﬁoﬁon to dismiss by defendant Crescent Heights Diamond, LLC is
granted, and the complaint as against defendant Crescent Heights Diamond LLC is dismissed
with costs and disbursements to defendant Crescent as taxed by the Clerk of the Court; and it i3
further

ORDERED that the motion to dismiss by defendants Sonny Kahn, Russell W. Galbut,
and Bruce A. Menin is granted, and the complaint is dismis_sed as against these defendants with
costs and disbursements to these individual defer?dants Kahn, Galbut, and Menin as taxed by the
Clerk of the Court; and it is further

ORbERED that the Clerk is directed to enter judgment accordingly; and it is further

ORDERED that the plaintiff’s cross motion for summary judgment is denied; and 1t is
further

ORDERED that the plain[if‘r;' s cross motion to amend is denied.

Dated: December 22, 2008

FILED
Dec 23 20038 | ENTER:

NEW YORK
COUNTY CLERK'S OFFICE

At Is.C.
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

X
TRUMP MARKS LLC,

Plaintiff,
-against-

CRESCENT HEIGHTS DIAMOND, LLC, SONNY
KAHN, an individual, RUSSELL W. GALBUT, an
individual, BRUCE A. MENIN, an individual, each
said individual being a member of Crescent Heights

Diamond, . LLC, and THOSE UNKNOWN -

INDIVIDUALS AND/OR UNKNOWN ENTITIES
CONSTITUTING THE REMAINING MEMBERS OF
CRESCENT HEIGHTS DIAMOND, LLC,

Defendants.

X

PLEASE TAKE NOTICE that plaintiff Trump Marks LLC (“Plaintiff”) hereby appeals to the
Appellate Division of the Supreme Cout, First Department, from the Judgment dated January 8, 2009,
and entered in the above-entitled action in the office of the Clerk of the Court of New York County on
January 8, 2009 (a copy of which is anmexed hereto as Exhibit A), which awarded defendants Crescent

Heighis Diamond LLC, Sonny Kahn, Russell W. Galbut and Bruce A. Menin, an amount of $430 for

costs and disbursements.

Dated: January 27, 2009

Index No.: 601372/08

NOTICE OF APPEAL

New York, New York MEISTER SEELIG & FEIN LLP

. Meister, Esq.

Stacey M. Ashby, Esg.

2 Grand Central Tower

140 East 45™ Street, 19™ Floor
New York, New York 10017
Attorneys for Plaintiff




TO:

Morrison Cohen LLP

909 Third Avenue

New York, New York 10022

Attorneys for Defendants

Sonny Kahm, Russell W. Galbut and Bruce A. Menin

Richard D. Emery, Esq.

Emery Celli Brinckerhoff & Abady LLP

75 Rockefeller Plaza, 20® Floor

New York, New York 10019

Attorneys for Defendant Crescent Heights Diamond, LLC




SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
X
TRUMP MARKS LLC, :
Plaintiff, . Index No. 601372/08
-against-
PRE-ARGUMENT
STATEMENT

CRESCENT HEIGHTS DIAMOND, LLC, SONNY
KAHN, an individual, RUSSELL W. GALBUT, an
individual, BRUCE A. MENIN, an individual, each said
individual being a member of Crescent Heights - :
Diamond, LLC, and THOSE UNKNOWN INDIVIDUALS :
AND/OR UNKNOWN ENTITIES CONSTITUTING THE :
REMAINING MEMBERS OF CRESCENT HEIGHTS
DIAMOND, LLC,

Defendants.

< :

Pursuant to §600.17 of the Rules of the Appellate Division, First Department, the following
Pre-Argument Statement is respectfully submitted by Plaintiff Trump Marks LLC (“Appellant™):

1. The title of the action and the index number of this case in the Supreme Court, New
York County, are as set forth in the above caption.

2. The full names of the original pai'ties are as stated in the above caption.

3. The names, addresses and telephone numbers of counsel for all parties are as follows:

Attomeys for Appellant:

MEISTER SEELIG & FEIN LLP
- 2 Grand Central Tower
140 East 45™ Street, 19™ Floor
New York, New York 10017
(212) 655-3500
Attn:  Stephen B. Meister, Esq.
Stacey M. Ashby, Esq.



Attorneys for Defendants/Respondents
Sonny Kahn, Russell W. Galbut and Bruce A. Menin:

MORRISON COHEN LLP
909 Third Avenue

New York, New York 10022

Attn: Y. David Scharf, Esq.
Mary Flynn, Esg.
Latisha V. Thompson, Esq.

Attorneys for Defendant/Respondent
Crescent Heights Diamond, LLC:!

EMERY CELLI BRINCKERHOFF & ABADY LLP
75 Rockefeller Plaza; 20™ Floor
New York, New York 10019
Attn: Richard D. Emery, Esq.

4. This is an appeal taken from the Judgment dated January 8, 2009, and entered in the
above-entitled action in the office of the Clerk of the Court of New York County on January 8, 2009
(the “Judgmen;). A copy of the Judgment, with notice of entry is attached hereto as Exhibit A.

5. Appellant is engaged in the business of licensing various trademarks held by real
estate developer and builder Donald J. Trump. This action arises out of a license agreement between
Appellant, as licensor, and Crescent, as licensee (the “License Agreement”), whereby Appellant
licensed to Crescent the right to name and brand as “Trump Tower” or “Trump Plaza,” a luxury
condominium building to be built by Respondents, on a site Crescent had assembled and acquired in
Ramat Gan, Isracl. Nine months after entering into the License Agreement, Crescent sold the
subject site to another- developer, for over $80 million, netting a profit of $36 million, without
seeking to develop it into a condominium project, which efforts it had explicitly undertaken under

the Licensing Agreement. Respondents effected this sale after Appellant had fulfilled its promises

under the License Agreement to file and perfect a trademark application in Israel for the Trump

1 Defendants Sonny Kahn, Russell W. Galbut, Bruce A. Menin and Crescent Heights Diamond LLC are collectively
referred to as “Respondents.”




name, and after Mr. Trump had aggressively promoted his association with the project in the
worldwide media. Appellant asserts that such a staggering profit was made possible solely by virtue |
of the project site’s association with the Trump name and Mr. Trump’s promotion of the project,
and, in its verified complaint, asserted causes of action for breach of contract, breach of the implied
covenant of good faith and fair dealing and indermification against Crescent, and for umjust
enrichment, violations of the fraudulent conveyance laws and legal fees against Respondents.

6. On December 22, 2008, the Supreme Court, New York County (Cahn, J.) issued an
Order, entered in the oﬂ"ice of the Clerk of the County of New York on December 23, 2008, notice
of entry of which was served by Respondents on December 23, 2008 (the “December 22, 2008
Order”). The December 22, 2008 Order granted the motions to dismiss by Crescent Heights‘
Diamond LLC and the motion to dismiss by defendants Sonny Kahn, Russell W. Galbut, and Bruce
Al Menin. Notice of Appeal of the December 22, 7008 Order was served on January 22, 2009. See
Exhibit B attached hereto.

7. The Judgment awarded Respondents a sum of $430 for costs and disbursements
relating to the December 22, 2008 Order. Appellant seeks reversal of the Tudgment in that the

December 22, 2008 Order was incorrectly decided. Further, the Judgment includes fees that were

not awarded by the December 22, 2008 Order.

Dated: New York, New York
January 27, 2009 MEISTER SEELIG & FEIN LLP
B-y: ﬁ
2 Grand Central Tower

140 East 45" Sireet, 19™ Floor
New York, New York 10017
(212) 655-3500

Attorneys for Appellants




To:

MORRISON COHEN LLP

Attorneys for Respondents Sonny Kahn,
Russell W. Galbut and Bruce A. Menin
909 Third Avenue

New York, New York 10022

EMERY CELLI BRINCKERHOFF & ABADY LLP
Attorneys for Respondent Crescent Heights Diamond, LLC
75 Rockefeller Plaza, 20™ Floor

New York, New York 10019
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK

TRUMP MARKS LLC,
Plaintiff,
-against-

CRESCENT HEIGHTS DIAMOND, LLC, SONNY
K AHN, an individual, RUSSELL W. GALBUT, an
individual, BRUCE A. MENIN, an individual, each
said individual being a member of Crescent Heighis
Diamond, LLC, and THOSE UNENOWN
INDIVIDUALS AND/OR UNKNOWN ENTITIES
CONSTITUTING THE REMAINING MEMBERS
OF CRESCENT HEIGHTS DIAMOND, LLC,

Defendants.

X

“Index No.: 08/601372
(Cahn, J.)

NOTICE OF
ENTRY

X

" PLEASE.TAKE NOTICE that the attached true copy of the Judgment, dated

January 8, 2008, in the above-captioned matter, was
County of New York on January 8, 2008.

Date: January 8,2008 °
New York, New Yoik

entered in the Office of the Clerk of the

Richard D. Emery
Andrew G. Celli, Jr.
Tlann M. Maazel
Debra Greenberger

75 Rockefeller Plaza, 20% Floor .
New York, New York 10019
(212) 763-5000

Attorneys for Defendani Crescent Heights
Diamond, LLC



To:

Stephen B. Meister

Meister Seelig & Fein LLP

2 Grand Central Tower

140 East 45th Street, 19th Floor
New York, NY 10017

Attorney for Plointiff

Y. David Scharf
Morrison Cohen LLP
909 Third Avenue
New York, NY 10022

Attorneys for Defendants Sonny Kahn,
Russell Galbut, and Bruce Menin
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'SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
X
TRUMP MARKS LLC,
Plaintff, . Index No.: 601372/08
. (Cahw,))
-apgainst-

CRESCENT HEIGHT S DIAMOND, LLC, SONNY :

KAHN, an individual, RUSSELL W. GALBUT, an : JUDGMENT
individual, BRUCE A. MENIN, an individual, each :

said individual being a member of Crescent Heights

Diamond, LLC, and THOSE UNKNOWN

INDIVIDUALS AND/OR UNKNOWN ENTITIES

CONSTITUTING THE REMAINING MEMBERS

OF CRESCENT HEIGHTS DIAMOND, LLC,

Defendants.

Motions to dismiss having been granted to defendants on December 23, 2008, wherein

the Court ORDERED the DISMISSAL with prejudice of Plaintiff’s Complaint against all
- defendants and entering Judgment against Plaintiff, Trump Marks LLC, itis

ADJUDGED that defendants Crescent Heights Diamond, LLC, 2200 Biscayne
Boulevard, Mlamx Florida 33137; Sommy Kahn, 2200 Biscayne Boulevard, Miami, F]onda

33137; Russell W. Galbut, 2200 Biscayne Boulevard, Miami, Florida 33137; and Bruce A,

Menin, 40 Wall Street, 25th Floor, New York, New York 10005, have judgment against Plaintiff,

Trump Marks LLC, 725 Fifth Avenue, New York, New York 10022, and shall recover such

@ts and disbursements as taxed by the clerk in the amount of $430, and defendants have

execution thereon.




Dated:

New York, New York
Jamary £ , 2009
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK .
........................................ X
TRUMP MARKSLLC,
Plaintiff,
Index No.: 08/601372
-apgainst~

CRESCENT HEIGHTS DIAMOND, LLC, SONNY
X AHN, an individual, RUSSELL W. GALBUT, an
individual, BRUCE A. MENIN, an individual, each
said individual being a member of Crescent Heights
Diamond, ILC, sod THOSE UNKNOWN
INDIVIDUALS AND/OR UNKNOWN ENTITIES
CONSTITUTING THE REMAINING MEMBERS
OF CRESCENT HEIGHTS DIAMOND, LLC,

Defendants.
----------------------------------------- X \ o \ O
pS\@Q
g\\*egq'é 9 1L o)
JUDGMENT 0\}(‘%
" ~Or
?r;:\::{.\u
fom———
DeKETER BT[ Emery Celli Brinckerhoff & Abady LLP
75 Rockefeller Plaza, 20" Floor

New York, New York 10019
212-763-5000
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SUPREME COURT OF THE STATE OF NEW YORK

. COUNTY OF NEW YORK. X
TRUMP MARKS LLC,
Plaintiff, Index No.: 601372/08
-against-
CRESCENT HEIGHTS DIAMOND, LLC, SONNY NOTICE OF APPEAL

KAHN, an individual, RUSSELL W, GALBUT, an
individual, BRUCE A. MENIN, an individual, each
said individual being a member of Crescent Heights
Dismond, LLC, and THOSE UNENOWN
INDIVIDUALS AND/OR UNKNOWN ENTITIES
CONSTITUTING THE REMAINING MEMBERS OF
CRESCENT HEIGHTS DIAMOND, LLC,

Defendants.

X

PLEASE TAKE NOTICE that plaintiff Tramp Marks LLC A(“Plainﬁfﬁ’) hereby appeals to the
Appellate Division of the Supreme Court, First Department, from ﬂ:«_a Order of the Hon. Herman Cahn,
dated December 22, 2008, and entered in the above-entitled action in the office of the Clerk of the
Court of New York County on Decemmber 23, 2008 (a copy of which is annexed hereto as Exhibit A),

which granted the motion to dismiss by Crescent Heights Diamond LLC and the motion to dismiss by

defendants Sonny Kahn, Russell W. Galbut, and Bruce A. Menin.

Dated: New York, New York
January 21, 2009 MEISTER SEELIG & FEIN LLP

By:

- Stephen B. Meister, Esg.
Stacey M. Ashby, Esg.
2 Grand Central Tower
140 East 45" Street, 19™ Floor
New York, New York 10017
Attorneys for Appellants




TO:

Morison Cohen LLP

009 Third Avenue

New York, New York 10022

Attorneys for Defendanis :

Sornny Kahn, Russell W. Galbut and Bruce A. Merin

Richard D. Emery, Esg.

Emery Celli Brinckerhoff & Abady LLP

75 Rockefeller Plaza, 20 Floor

New York, New York 10019

Attorneys for Defendant Crescent Heights Diomond, LLC
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
B . X
TRUMP MARKS LLC, :
Plaintiff, . odex No. 601372/08
-against-
PRE-ARGUMENT
STATEMENT

' CRESCENT HEIGHTS DIAMOND, LLC, SONNY
KAHN, an individual, RUSSELL W. GALBUT, an
individual, BRUCE A. MENIN, an individnal, each said
individual being a member of Crescent Heights :
Diamond, LLC, and THOSE UNKNOWN INDIVIDUALS :
AND/OR UNKNOWN ENTITIES CONSTITUTING THE :
REMAINING MEMBERS OF CRESCENT HEIGHTS
DIAMOND, LLC,

Defendants. :
X

Pursuant to §600.17 of the Rules of the Appellaie Division, First Department, the following
Pre-Argument Statement is respectfully submitied by Plaintiff Trump Marks LLC ( “Apﬁe]lant”):
1. The title of the action and the index number of this case in the Supreme Court, New
York County, are as set forth in the above caption.
2. The full names of the original parties are as stated in the above caption.
3. The names, addresses and felephone numhers of counsel for all parties are as follows:
Attomeys for Appellant:

MEISTER SEELIG & FEIN LLP

2 Grand Central Tower

140 Bast 45 Street, 19™ Floor

New York, Mew York 10017

(212) 655-3500

Attn:  Stephen B. Meister, Esq.
Stacey M. Ashby, Esq.




Attomeys for Defendants/Respondents _
Sonny Kahn, Russell W. Galbut and Bruce A. Menin:

MORRISON COHEN LLP

909 Third Avenue

New York, New York 10022

Aitn: Y. David Scharf, Esq.
Mary Flynn, Esq.

Attorneys for Defendant/Respondent
Crescent Heights Diamond, LLC:

EMERY CELLI BRINCKERHOFF & ABADY LLP

75 Rockefeller Plaza, 20® Floor

New York, New York 10019

Attn:  Richard D. Emery, Esqg. |

4. ‘This is an appeal taken from an Order of the Hon. Herman Cahn, ‘Supreme Court of
the State of New York, County of New York, dated December 22, 2008, and entered in the office of
the Clerk of the County of New York on December 23, 2008, ‘which granted the motion to dismiss
by Crescent Heights Diamond LLC (“Crescent”) and the motion fo dismiss by defendants Sonny
Kahn, Russell W. Galbut, and Bruce A. Menin (collectively, the “Individuals Defendants”).

5. Appellant is engaged in the business of licensing various trademarks held by real
estate developer and builder Donald J. Trump. This action arises out of a license agreement between
Appellant, as licensor, and Crescent, as licensee (the “[jcense Agreement™), whereby Appellant
licensed to Crescent the right to name and brand as “Trump Tower” or “Trump Plaza,” a Iuxury
condominium building to be built by Respondents, on a site Crescent had assembled and acquired in
Ramat Gan, Israel. Nine months after entering into the License Agreement, Crescent sold the
subject site to another developer, for over $80 million, neiting a profit of $36 million, without
seeking to develop it into a condominium project, which efforts it had explicifly undertaken under

the Licensing Agreement. Respondents effected this sale after Appellant had fulfilled ifs promises

under the License Agreement to file and perfect a trademark application in Iérael for the Trump




name, and after Mr. Trump had aggressively promoted his association with the project in the
worldwide media. Appellant asserts that such a staggering profit was made possible solely by virtue
of the project site’s association with the Trump name and M. Trump’s promotion of the project,
and, in its verified complaint, asserted causes of action for breach of contract, breach of the implied
covenant of good faith and fair dealing and indemnification against Crescent, and for unjust
enrichment, violations of the fraudulent conveyance laws and legal fees against Respondents.

6. On December 22, 2008, the Supreme Coutt, New York County (Cahn, J) issued an
Order, entered in the office of the Clerk of the County of New York on December 23, 2008, notice
of entry of which was served by Respondents on December 23, 2008. A copy of thé Order and the
Notice of Entry is attached hereto as Exhibit A. The Order granted the motion to dismiss by
Crescent Heights Diamond LIC and the motion to dismiss by defendants Somny Kahn, Russell W.

Galbut, and Bruce A. Menin.

7. Appellant seeks reversal of the Order on the grounds that the Supreme Court below

misapprehended the facts and the 1aw of the case.

Dated: New York, New York
January 21,2009 MEISTER SEELIG & FEINLLP

By: '
Stephen B, Meister >
2 Grand Ceniral Tower
140 East 45™ Street, 19™ Floor
New York, New York 10017
(212) 655-3500
Attorneys for Appellants




To:

MORRISON COHEN LLP :
Attorneys for Respondents Sonry Kahn,
Russell W. Galbut and Bruce A. Menin
909 Third Avenue

New York, New York 10022

EMERY CELLI BRINCKERHOFF & ABADY LLP
Attorneys for Respondent Crescent Heights Diamond, LLC
75 Rockefeller Plaza, 20™ Floor

New York, New York 10019




SiUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORE.

TRUMP MARKS LLC,

Plaintiff, . Tndex No.: 08/601372
: (Calm, 1.)

-against-

CRESCENT HEIGHTS DIAMOND, LLC, SONNY : NOTICE OF
KAHN, an individial, RUSSELL W. GALBUT, an . ENIRY
individual, BRUCE A. MENIN, an individual, each :

said individnal being a member of Crescent Heights

Diamond, LLC, and THOSE UNENOWN . -

INDIVIDUALS AND/OR UNKNOWN ENTITIES

CONSTITUTING THE REMAINING MEMBERS

OF CRESCENT HEIGHTS DIAMOND, LLC,

Defendants.

X

PLEASE TAKE NOTICE that the attached true copy of the Decision and Order,
dated December 22, ZﬁOS, in the above-captioned matier, was entered in the Office of the Clerk
§f the County of New York on December 23, 2008.

Date: December 23, 2008

New York, New York .
EMERY CELLI BRIN!

Richard D. Emery
Andrew G. Celli, Jr.
Tlann M. Maazel
Debra Greenberger

75 Rockefeller Plaza, 20™ Floor
New York, New York 10019
(212) 763-5000

Attorneys for Defendant Crescent Heights
Diamond, LLC :




To:

Stephen B. Meister

Meister Seelig & Fein LLP

2 Grand Ceniral Tower

140 Bast 45th Street, 19th Floor
New York, NY 10017

Attorney for Plaintiff

Y. David Scharf
Morrison Cohen LLP
909 Third Avenue
New York, NY 10022

Attorneys for Defendants Sonny Kahn,
Russell Galbut, and Bruce Menin
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK : IAS PART 4%

TRUMP MARKS LLC,
Plaintiff,

-against- Index No. 601372/08

CRESCENT HEIGHTS DIAMOND, LLC, SONNY
KAHN, an individual, RUSSELL W. GALBUT, en
individual, BRUCE A. MENIN, an individual, each
said individual being a member of Crescent Heights -

" Diamond, LLC, and THOSE UNKNOWN

INDIVIDUALS AND/OR UNENOWN ENTITIES
CONSTITUTING THE REMAINING MEMBERS
OF CRESCENT HEIGHTS DIAMOND, LLC,

Defendants.

Herman Cahn, J.:

Motion Sequence Numbers 001 and 002 are-consolidated and disposed of in accordance
with the following decision and order.

Defendants Crescent Heights Diamond, LLC (Crescent), Sonny Kahn, Russell W. Galbut,
and Bruce A. Menin move to dismiss the complaint a;gainst them (CPLR 3211 [a] [1] and [7])-
Plaintiff Tromp Marks LLC cross-moves for an order granting it summery jndgment on its claims
(CPLR 3211 [¢] and 3212), and for an order granting i permission to amend to add two new
defendants (CPLR. 1024).

This action arises from a licensing agreement between plaintiff and defendant Crescent,
under which plaintiff licensed fo Crescent the right to use the mame “Trump Tower” in
connection with a condominium bmldmg Crescent intended 1o build in Istael, Crescent failed to
build the condo and, instead, sold the land to a third party for a profit, Plaintiff broughi this

action for breach of contract and unjnst enrichment against Crescent, It also asserts claims
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against the principals of Crescent, the individnal defendants, for violations of the fraudulent
conveyaoces {aw. |

Defendant Crescent seeks dismissal, arguing that the license agreement provides that if it
did not build within two years, for eny reason within its control, plaintiff’s remedy was
termination. Yt argues that, if Crescent used the Ticensed marks after termination of the
apreemert, then plaintiff would have the nglrt to damages. Crescent coﬁtcnds that there is no
other remedy contemplatcci in the agreement, and that the Court should reject plaintifi’s

invitation to rewrite the agreement, made between sophisticated and counseled parties, to create

other remedies. Crescent urges that plaintiff was nothing more than a licensor, not a pariner in

{he fransaction to develop a building.

The individual defendants, Kahn, Galbut and Menin, urge that tha> complaint be dismisscd
against them because they are not, and have never been members of Crescent, a limited Tiability
company, and they did not receive any distribution of the sale proceeds from the sale of the land.
Therefore, they argue that they cannot be regnired to retwmn a conveyanes or distribution they did
not receive. They also argne that the unjust enrichment clafm is barred because there is a writlen
agreement, the license apreement, covering the matier. They urge that the frandnlent conveyance
claim also is insufficient becanse the sale was not a breach of the license agreement, pleintiff
failed to plead frand with particularity and failed to plead the necessary elements of a frandulent

conveyance claim. They further argue that the wrongful distibutions claim is insufficient

because Crescent’s liabilities do not exceed its assets.
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BACKGROUND

Plainiiff is a Delaware Jimited liability company, and is in the business of licensing

certain United States trademarks of Donald Trump, covering real estate and related services with

the designation “Trump” (Compl, §2). Defendant Crescent, a Delaware limited liability
comp‘any. is engaged in the business of building and developing first-class residential
condomintum properties (i, § 5). The individual defendants, Kahn, Galbut and Menin, are
allegedly members of Crescent (id., 7 6-11).

On May 23, 2006, pl aintiff, as licensor, entered info an agreement with defendant
Crescent, as licenseg, in which plaintiff licensed the Trump name for Crescent’s use in
connection with the development of a building on land owned or to be acquired by Crescent in
Ramat Gan, Terael (indiv Def Order o Show Cause (Ot8C), Ex B). Crescent intended to develop
ihe building as & “first-class, luxury residential condominium® with a retail component; 1o
design, develop, and operate it in the form of condominium ownership; and to market, sell,
and/or lease the units in the building, all to be performed in accordance with the *“Trump
Standard” (therein defined), to maximize the value of ihe property for the benefil of both the
licensor and the licensee (i, at 1). The building to be constructed on the property was going 10
be the tallest struciure in Israel with 786,000 square feet of .SPace- 1t could not be constructed as
s residential znd retail development without obtaining variances from the appropriate Israchi
anthorities (Compl, 1Y 14, 27).

Pursuant io the License Agreement, Crescent was licensed to use the name “Trump
Tower,” or “Trump Plaza,” which was then referred to in the agreement as the “New Trump

Mark™ (id ; see also O1SC, Ex B, First amend to License Agmt, at 1). Tt agreed to pay plaintiff

3
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‘ rovalties for the rights granted in the agreement (id., § 5 {al. at9). Crescent also apresd to

design, develop, constroct, market, sell, equip, operate, Tepair and maintain the property with the
Jevel of quality and hoxury associated with the condominfum building known as the :Mdrov
Building in Tel Aviv, Israel, referred 1o as the Signature Property in the License Agreement (id.,
§ 3 [aD-

o the License Agreement, plaintiff agreed to be subject to a covenant restricting ifs right
io further lcense its name in the area. Spaciﬁca]ly, the License Apresment siated that, “provided
the Agreement was in full force and effect.” uniil the first to oceur of 42 months from the
execution of the agreement, or the date on which 90% of the units are subject fo binding
contracts of sale, plainiiff would not license the name “Trump” for a residential condomipium
building within the area of Tel Aviv, Israel, and within 12 months from the date of the
agreement, plaimtiff would not license the “Tramp” name for a “Condominium Hotel” as defined
fherein (i at 4). Plaintiff agreed o cause Donald J. Tramp to make one trip 1o the Tower
Project for no m'ore than one day of six working hours for the promotion of the project 1o the
public (i2., § 1 [h])-

Plaintiff was permitied to {erminate the agreement for “Trump Standard Defaults,” snch
a5 Crescent failing, inter alia, to design, develop and maintain the property in accordance with the
Trump Standard (id., § 3,2t 6-7), and for “non-Trump Standard Defaulis™ such as Crescent
failing to pay money due (id., § 7,at 10). Plaimiff was also permitted 1o terminate in “addition to
any other right or remedy of Licensor” upon 10 days’ wriiten notice for reasons such as
licensee’s bankmprcy, fire damaging or destroying the building, the individual defendants

ceasing to own and control the licensee, failure to commence construction within 24 mouths,
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failure of the isst'lance of certain forms for the commencenent ‘of construction, and failure to
close with regard to at least 70% of the nnits within 40 months (id, § 8, at 10-11). The Licgnse
Agreement provided that, notwithstanding its termination pursuant to any of its terms, plaintiff
“shall be emitled to receive, and 1jcensee shall pay to Licensor all Raoyalties that have accrued in
Licensor prior to the date of termination” (id., § 8 [}, at 11).

The term of the License Agreement commegced upon its execution and “ghall end on the.
first to oceur of: (i) the expirafion or earlier iermination of this Agreement, as provided herein or
(i) the day upon which the Tower Praperty shall no longer be known by the New Trump Mark,
and Licensor and Licensee have not agreed in writing or are not in substantive discnssions for the
use of & Trump Name as the peme of the Tower Project” (id., § 6, at 9)-

The parties set forth their agreement with regard to royalties. They provided that an
initial non-refundsble bayment of $1,000,000 was to be mads to plaintiff on the date that‘
Creséent is issued the initial constmetion permit for the commencement of construction.
Crescent was further obligated to make royalty payments in comnection with a percentage of the
average aggregaiehsales prices per square foot, and a percentage of pross remtal payments, of
residential units and non—residenﬁd areas (id, Ex A, at A-1).

Tn May 2006, plaintiff registered the licensed mark “Tromp Plaza™ with the Istach
Trademarks Office (Compl, ¥ 19)-

In December 2006, Donald Trump, vin a satellite video feed, spoke at the Israeli Business
Conference, promoting and nssociating himself with the land and the Tower Project (i, § 20).

On April 30, 2007, Crescent acquired title to all of the constituent parcels constifuting

the land at a cost of approximately $44 million (i, J 17)-
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Crescent, however, asserts that it was unable to procure the necessary approvals to permit
the construction of the Tower Property as a purely residertial and retail property, as opposed toa
mixed-use, residential, retail end office project, from the relevant Isracli anthorities (i, § 25)-

Tn or about Angust 1, 2007, plaintiff became aware that Crescent was negotiating to ssil

the laﬁd‘to a third party developer (i, 21). On Augnst 2, 2007, plaintiff notified Crescent that

 the sale of the and would result in Crescent’s default under the License Agreameﬁt, cansing
substantial damage to plaintiff in that it would not receive royalties, its reputation would be
damaged and Crescent would be unjustly enriched (i, ] 22). :

Tn January 2008, Crescent sold the land to Azorim Investment, Development and
Constroction Lid. for approximately $80.2 miltion (i, 7123 -24).

Plaintiff alleges that the sale was in breach of the License Agreement. I contends that
section 3(a) of the License Agrecment jmposed an unqualified obligation on Crescent to design
and construct the Tower Property. It argues that Crescent’s obligations were not excused becanse
it was unable to obtain the necessary approvals to build the Tower Propexty as envisaged (id., 1
25-28). Plaintiff asserts that Crescent knew that it had fo obiain permits, approvals, and/or
variances from the anthorities when it signed the License Agreement, and it failed to make bona
fide efforts to obtain them (id., 1§ 28, 3 ).

n the complaint, plaintiff asserts eight causes of action. The first three are against
Crescent only for breach of the License Agreement; breach of the implied covenant of good faith
and fair dealing by selling the land, and depriving plaintif of the benefit of the License
Agreement; and contractuzl indemnification for losses, atforneys’ fees and disbursements in

bringing this action. The remaining five causes of action are asserted against all the defendants.
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The fourth is for unjust enrichment, claiming that the sale of the 1and resulted in a windfall profit
for defendants which was realized by viriue of “the world renowned reputation of Donald 1.
Trump s the preeminent developer of hxury residential properties,” and that defendants must
make restitution to plaintiff of that windfall profit. The fifth and sixth are for frandulent
conveyances under the Debtor and Creditor Law §§ 273-276. and the seveﬁth seeks attorneys’
fees under Debtor and Creditor Law § 276-a. Finally, the eighth seeks recovery of the wrongfil
distribution of the net proceeds of the sale to the mernbers of Crescent, in violation of Mew York
Limised Liability Company Act § 508 ot of section 18-607 of the Delaware Limired Liability
Company Act.

In moving o dismiss, Crescent asserts that it did not construct the building, the required
variances were niot granted, no permit to construct the building wes issued and the project never
went forward to the final plans and specifications stage. Crescent argues that the License
Agpreement provides that if it did not build within two years for amy reason within Crescent’s
control, plainfiff’s only remedy was termination of the License Agreement and revoeation of ﬁe
Jicense. With rogard to toyalties, Crescent asserts that it apreed to pay ?51,000,000 to plaintiff il
and when a construction pernmit were issned. It also agreed to pay additional royalies, iFany,

when any units in the building were sold, and provided they sold for more than a mintmum price

* per square foot. None of these events oceurred, 50, Crescent argues, no royalties are due.

Crescent contends that although the License Agrecment could have provided for an initial, non-
relundable payment upon signing, it did not. Tt also did not include any form of penalty or
liquidated damages if the ‘building was pot built, nor did it include any clause which would

provide plaintiff with a percentage of the profit if the land were resold. Crescent argues that
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these provisions should not be read into the agreement, particulatly where both parties are
sophisticated and counseled. Tt urges that this was a non-exclusive licensing agreement which
placed minimal restrictions on plaintiff's ability to exploit its mark worldwide.

Crescent also contends thet the breach of the implied covenant claim is insufficient
because it is redundant of the breach of contract claim. The indemnification claims fajls becanse
it depends upon a breach or default which Crescent asseris does not exist and becanse that

provision refers to claims by third parties, nota breach of coniract claim between Crescent and

plaintiff. Crescent wrges that the unjust envichment claim fails because there is a contract that

governs the subject matter of the parties” dispute. Crescent further urges that the remaining three
claims for frandulent conveyances and wrongful distribution must be dismissed because they are
based on a breach of the License Agresment, and there Was no breach.

In response, plaintifi cross—ﬁloves 10 have the motion to dismiss converted 10 a summary
judgment motion, and for summary judgment in its favor on the first through third canses of
action for breach of coniract, breach of the covenant of good faith and indemnification. Plaintiff
arues that there was a breach of the agreement by Crescent’s failure to build. 1t asserts thatin
the first sentence of Sécﬁon 3, Crescent expressly covenanted to design, build and construct the
Tower Property. It urges that Crescent is nappropriately trying to nse the title of the agreement,
fhat is “License Apreement,” and the caption of Section 3, “Trump Standard; Tromp Standard
Defauli: Power of Attorney,” to twist the meaning of the “simple, straightforward promise fo
consirnet the Tower Property” (Opp Br, at 22). I contends that Crescent's interpretation does
violence to Section 9 of the License Agreement, which gives Crescent the right to terminate only

upon a substiantial foreed taking (by condemuation ot eminent domain), or, if before 70% of the
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units in the building are sold, Donald J. Trump dies, is permanently incapacitated, is no longer a
principal of plaintiff, or for other specified reasons which did not occur (OiSC, Ex B, § 9,2t 12).

Plainiiff also contends that Crescent’s interpretation conflicts with Section 7 (b) regarding
termination by Crescent following a default by plainiiff afier notice and opportunity to cure.
Further, plainniff argues that Section 4, which compels Crescent 1o deliver plans and
specifications to plaintiff, gives plaimiff the right to issue deficiency notices indicating its |
objections énd éives both parties the rght to terminate, supports its imterpretation that Crescent
could not terminate for whatever reason. Tt counters that Section 8 (h), upon which Crescent
relies, is inapplicable, because it deals with constroction delays, not a sale to a third party, and it
would require plaintiff to wait two years 10 terminate its 3 ¥ year negative covenant. Finally,
Section 6, according to plaintiff, which specifies the term of the agreement, does not specify a
sale of the property as the end of the term and, therefore, it cannot be relied upon by Crescent.
Plaintiff urges that wnder its interpretation of the License Agreement, Crescent has breached as a
matter of Jaw and it is entitled to summary judgment of liability on its claims,

With respect to its implied covenant claim, plaintiff asserts that a promise o build should
be implied and it is entitled o take discovery thereon. Plaintiff contends that its unjust
enrichment claim cannot be dismissed unless its contract claim is gl;anted. Plaintiff also contends
that its indemniﬁc:ztﬁon claim should not be dismissed becanse Section 11 of the License
Agreement covers action arising out of Crescent’s “acts or omissions in breach or defanlt of this
Agreement” (id,'§ 11, at 12).

The individual defendants seelc dismissal of the claims against them on the ground that

they are not, and never were, members of Crescent, and they did not receive any distribution of
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the sales proceeds They submit documentary evidence supporting this asserfion (CPLR 3211 [a]
[1]). They also seek dismissal of the frandulent conveyance claims on the additional gronnd that
plaintiff fails to plead fraud with particularity. They further argne that the claims are insufficient
because they simply parrot the language in the statuie and fail to contain any supporting facts.
‘Wilh respect to the wrongful distribution claim, again, they argue that they were not membess of
Crescent and that they did not receive any of the proceeds of the sale of the land.

Plaintiff cross-moves, in Te5ponse 1o the individual defendants motion, seeldng
permission o amend the complaint 1o adcl Crescent Heights Diamond Holdm gs, L1LC and CH
Tnterpational Holdings, LLC as defendants (CPLR 1024), based on their identification by the
individual defendants as the actual members of Crescent. It claims that it js not required to elect
its remedies and may pursue its claim for unjust enrichment at the same {imne as its claim for
breach of contract. It also argues that the documentary evidence does not establish tﬁat the
individual defendants did not receive proceeds from the sale of the land, only that they were not

members of Crescent.

DISCUSSION

The motions to dismiss by defendant Crescent and the individual defendants are pranied,
and the complaint is dismissed. Plaintiffs cross motion for summary judgment against Crescent
on the first three causes of action is denied, and its cross motion to amend is also denied as moot.

Although on a motion to dismiss, pursnant (o CPLR 3211 (&) (7), the pleading is afforded
a liberal constrction, and “the facts as alleged in the complaint [are presumed] as true” (Leon v
Martinez, 84 NY24 83, 87 [1994); see also Rovello v Orofino Realty Co., 40 NY2d 653 [1976]).

“facmal claims . . . flatly contradicied by documentary svidence are not entitled to such

10
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consideration” (Mark Hampton, Inc. v Bergreen, 173 AD2d 220, 220 [1st Dept 1991] [citations
omitred], appeal denied 80 NY2d 788 [19921; see Quairochiv Citibank, N.A.,210 AD2d 53, 53
[1st Dept 1994]}. Moreover, a complaint should be dismissed if the facts alleged do not fit
within any cognizable legal theory (see e.g. 219 Broadway Corp. y Alexgnder’s, Inc., 46 NY2d
506, 509 [1979]; Callaghan v Goldsweig, 7 AD3d 361, 362 [1st Dept 2004]). A motion pursuant
to CPLR 3211 (a) (1) will be granted if the movént presents documentary evidence that
“definitively dispose[s] of the claim” (Demas v 325 West End Ave. Corp., 127 AD2d 476, 471
[Lst Dept 1987]), or conc lusively estzblishes a defense to the asserted claims as a matter of law
(37] West 232" Gwners Corp. v Jennifer Realty Co., 98 NY2d 144, 152 [2002]). Here, even
giving the complaint such aliberal construction, the Court, nevertheless, concludes that the
License Agreement was ot a promise by Crescent to build, it did not provide plamtl.ff with any
remedy other than termination, and there was no breach of its provisions warranting dismmissal of
the breach of contract claim, as well as the other claims, many of which depend upon sucha -
breach for their allegations.

The Tinchpin of this action is the first claim for breach of contract. In it, plaintiif asserts
that the Lmense Agreement obligated Crescent to design and build the Tower Property, market
the cpndommmm unite for sale and pay plaintiff royalties, and that Crescent breached these
obligations. This claim must be dismissed based on (he clear and unambiguous language of the
License Apgreement and its purpose. Construction of an unambiguous contract is a matier of law

appropriate for disposition by the Court (see W.W.W. Assocs. v Gigncontieri, 7T NY2d 157, 162

[1990]). In interpreting a contra;:t, the Court must first look within the four comers of the

document, and enforee it without recourse o parol evidence (4BS Partnership v AirTran
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Airways, Inc., 1 AD3d 24,29 [1st Dept 20037). The parties” agieement ghould be read as a
whole to determine ifs purpose and intent (. W. . 4ssocs. v Giancontieri, 77 NY2d at 162). It
also should be consirued asto give meaning and effect to all of its provisions (id.; see American
Express Bonk Lid v Uniroyal, Inc., 164 AD2d4 275, 277 [1st Dept 19901, uppeul denied TTNY2d
807 [1991]). A contract does not become ambignons just because the parties argue different
interpretations (see Bethlehem Steel Co. v Turner Constr. Co.,2NY2d 456, 460 [1957)). It
should be construed and enforced according to ifs terms, particularly when it is drafted by
esophisticated and comnseled business persons” (Reiss v Financial Performance Corp., 97 NYz2d
195, 198 |2001]; see also Cornhusker Farms, Ine..v Hunts Point Co-op. Mkt Inc., 2 AD3d 201,
204 [1st Dept 2003]). The Court must interpret the contract, giving effect to the parties’
expressed intentions and adopting an interpretation which gives effect to all of its provisions
(485 Partﬁershz‘p v AirTran dirways, Inc., 1 AD3d at 28; see also PNC Capital Recoveryv '
Mechanical Parking Sys., Inc., 283 AD?2d 268 [1st Dept], v dismissed 96 NY2d 937 [2001],
appeal dismissed 98 NY2d-763 [2002]).

The License Agreement is clear and unambiguons, and may be interpreted as a matter of
Yaw. First, as its title indicates, the apreement is a license agresment in which plainﬁﬁ' agresd to
allow Crescent to use the Trump Mark for a condomininm building Crescent imtended to build in
Tsrae), and Crescent agreed to pay soyalties for the uss of the name (see Superb Gen. Conir. Cov
City of New York, 39 AD3d 204, 206 [1st Dept 2007}, v dismissed 10 NY3d 800 [2008] [court
may look at headings in & contract to help interpret]). 1t did not obligate Crescent to build and
mafket the condominium; it was simply a license arrangement (see Long. Island R R Co.v

Norihville Indus. Corp., 41 NY2d 455, 461-62 [1977] [license agreement Was not an obligation

12
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1o construet and pperate a pipeline]). The contract provisions support this inferpretation. Inthe
third “Whereas™ clause, Crescent states, in relevant part, that it

intends o (i) develop a building ., . on cerfainland . ... owned or fo

be acquired by [Creseent] in Ramat Gan, Israel . . . ‘which upon

completion of construction will incinde a first-class, huxury

residential condomininm component, . .. and, a retail component . .

. : (ii) design, develop, construct and operate the Tower Property . .

_in the form of condominium ownership; and (jii) market, sell and/or

lease the units
(O1SC, Ex B, at 1 [emphasis added]). Crescent agreed that it would perform these activities in
accordance with the “Trump Standard,” as that is defined in the agreement (id.). Conirary to
plaintiff's contention, there is no language in this “Whereas™ clause, or anywhere else in-the:
agreement, in which Crescent promised to build, construct and operate the condominium.
Inslead, it just indicated that Crescenl intended fo do so and that, if it did, it would pay plaintiff
royalties for the use of its name.

Section 3(2), relied vpon by plaintiff, also does not constituie a promise by Crescent to
Buiild. That provision is entitled “Trump Standard; Trump Standard Default; Power of Attomey.”
This title iself indicates that it was addressing the quality of the building — that it was to be built
according to the “Trump Standard” (see Superb Gen. Contr. Co. v City of New York, 3% AD3d at
206 [it is appropriate to look at headings in interpreting the parties’ agreement]; Beltrone Constr.
Co. v Stafe af New York, 189 ADZd 963, 966 [3d Dept], v denied 81 N'Y2d 709 [1993] flook at
headings in Interpreting agreement]).
Section 3, subsections a and b, provide that if the building is built, Crescent agrees 1o

design and develop the property with the level of quality and hixury associated with a building

known as the Akirov Building in Tel Aviv, Istael, referred to as the “Signatre Property,” and
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rmaintain it with the standards followed by the Signature Property, then referred o as the “Trump
Srandard” Subsection ¢ provides that plaintiff would be the sole judge of whether Crescent was
maintaining, the Tromp Stendard. Subsection d provides that plaintiff would st all times have
access to, and the Tight to inspect the property. Subsection e indicates that Crescent would signa
Power of Attorney so that plaintiff could register the agreement with the Israeli govermmental
authority. Thus, all of section 3, read together, addresses the purpose of that section, 1o ensure
quality control, that is, to male sure that if the property is to bear the Trump Mark, Crescent
would maintatn a certain Iével of quality and huxury commensuraie with that of the Signature
Property. Contrary to plaintiff’s contention, none of these provisions constitte a promise by
Crescent to build, As Crescent apily argues, both plaintiff and Crescent were sophisticated and
well-counseled business entities and if they had intended 1o crenle a promise by Crescent to
build, they could have easily drafted such a provision. They did not, and the Court will not imply
such 2 prommse.

This interpretation makes sense when considering that, at the time that the coniract was
entered jnto, Crescent did not own all the property thal was needed to build the project (see
Compl, f17). Tn fact, Crescent did not acquiire title to all of the constituent parcels constifuting
the land for the project until almost a year after the License Agreement was executed (id.).
Morzeover, as pled in the complaim,.Crcscent peeded 1o obtain a zoning variance to be able to
build the property as it intended —residential and some retail, and without office space (id., |
26).

Section 8, which provides for plaintiff’s right to terminate the agreement, firther supports

the conclusion that this was a license agreement, not a promise to build. Specifically, in section
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8(h) plaintiff is granted the right fo terminate the agreement and the rights licensed thereunder,
upon 10 days® wrilien notice, if

(h) The construction of the Building fails to commence within

twenty-four (24) months from the date ofihis Agreement, unless such

delay shall result from any sirikes, lockouts or labor disputes, .. . of

other events similarto the foregoing beyond the reasonable control of

[Crescent] (collectively, “Inavoidable Delays”) in which event such

twenty-four (24) month period shall be deemed extended one (1) day

for each day of Unavoidable Delay . . -
(OtSC, Ex B, § 8[h]. at 11). Thus, if the construction does not begin within two years because of
avoidable delays, that is, delays within Crescent’s contro), plaintiff could terminate the License
Agreement and any righls licensed under it. The parties thus provided a remedy to plaintiff if
Crescent failed to begin construction of the building — termination and revocation of the license.
The other subsections of Section 8 provide additional sitnations under which plaintiff could
{erminate the license, such as Crescent’s bankruptey, insolvency, the building is destroyed by
fire, the property is taken by condemnation or eminent domain and closings for at least 70% of
the units have not taken place within 40 months (id., at 10-11). Finally, in subsection}, the
parties provided that, notwithstanding the termination of the agreement, plaintiff would stll be
entitled to royalties that acerued prior to the termination (id., § 8[I]). Section 8 clearly provides,
therefore, that in the event of plaintiff’s termination of the agreement, for example, for failure to
begin construction based on avoidable delay by Crescent, plaintiff’s remedies were termination
and royaliies that acerued prior to such termination. It does not provide, as plaintiff seeks here,
damages for windfall profits if the Jand were sold and the construction permit was never issued.

Again, if the parties, who were sophisticated business entities, sought to include a liquidated

damages provision, or a provision that failure to begin construction would be a breach or defanlt
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umdey the agreement, théy could have so provided, but they did not. The Court will not write a
new agreement for the parties under the guise of contract interpretation.

Section 14, entitled “Representations and Warranties: Covenants,” sets forth the
represeniations of both parties. In subsection b, teferring to Crescent’s representations, Crescent
makes representations gbout its corporate standing and jis ability to enter into the agreement.
There is, however, no covenant that Crescent was covenanting or promising to build, or
promising to use good faith efforts o build.

Seetion D, relied upon by plaintiff, does not conflict with this interpretation. Section 9,
entilled “Licensee’s Termination,” provides Crescent with a reciprocal right 1o termination. It
states that, “[n]oMMm@g amything to the conirary herein, including but not limited to
Parapraph 7 (b),” regarding pl aintiffs default and time to cure, Crescent has the absolute right to
'tcr.rrﬁnate if the building is taken in condemnation or eminent domain, or if before 70% of the
umits are sold, Donald Trump dies, goes nto banlcrﬁptcy, is no longer a principal of plaintiff, or is
_convicted of a felony (id., § 9, at 11-12). Like Section B, it imits Crescent to the right to
serminate as its remedy. The provision cannot be construed as a promise to build, or an
agreement that Crescent could not +erminate based on its own failure or inability to construct the '
bui]dmg- Tt further supports the reading that the parties had a.reciprocal tight to terminate, and
that the only damages which naturally flowed from breach and which were contemplated were
royalties to plaintiff if they had acerued prior o termination (see Kenford Co, v Counly of Erie,
73 NY2d 312, 319-22 [1989][unusnal or exiraordinary damages limited to those in parties’
contemp!zit'gonj).’ '

Plaintiff’s argument that under Crescent’s interpretation, the restrictive covenant in
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Gection 1 of the License Agreement requires plaintiff to continue not to use the New Trump
Mark in the relevant area for 3 % years, even afier the land was sold, fails to take into account all
of the Janguage in that section. Tn subsection g of Section 1, the first clause provides that
“provided that . . . this Apresment is in full force and effect,” then plaintiff is required to abide
by the restrictive covenant (id., § 1[g], at 4). Tt is apparent that when the land was sold to a third
party, the License Apreement was no longer in full force and effect and, therefore, plaintff was
not siill subject to the restrictive cox*ar{ant therein.

Section 7 (b fails to provide support for plaintiff’s reading of the agreement. It sfmply
provides that if plaintiff is in defanlt in any of its material obligations, and the default js not
cured within 30 days after notice, then Crescent may terminate the agreement. 1t has nothing to
do with any promise fo build, or the situation where there is no building and consiruction has not
commenced. Similarly, Section 4, like Section 3, is 21l about meeting the Trump Standard by
submitting plans and specifications. 1t does not include a promise or covenant by Crescent to
build. Section 6 simply provides that the term of the agreement “shall end on the first io occur
of: (i) the expiration or earlier termination of this Agreement, as provided hereiI.l or (i) the day
upon which the Tower Property shall no loﬁger be known by the New Trump Mark™ (i, § 6, at
9). This, like the other sections relied upon by plaintiff, cannot be construed to convert ;his
agreement from purely a Jicense agreement info & promise by Crescent to build the building.

Tn Long Island R.R. Co, v Northville Indus. Corp. (41 N'Y2d 455), the Court of Appeals
considered and rejected a similar argument that 2 license agreement, reparding the installation
and use of an oil pipeline along plaintiff’s right of way, obligated the defendant to construct the -

oil pipeline. In ihe parties’ agreement, which was characierized in the agreement as a license
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. The Court further rejected the railroad’s argument, similar to plaintiff’s argument in the instant

apreement, the plaintiff railroad granted the defendant the right and privilege fo construct, instatl,
nse, operate and maintain 2 pipeline along the plaintiff’s right of way. The defendant agreed o
pay the railroad $10,000 in advance, during which she defendant would procure the necessary
consents, permits or other awthority and construct the pipeline and, after construction or a three-
year period had passed, then defendant would pay a certain fee based on the size of piping or the
output, with 2 guaranieed minimum of $20,000 per year. The agreement provided for
cancellation rights by the dpfendant within the first three years and, by the railroad, if defendant
did not complete at least half of the pipeline during that three-year period. The Court held that
the express terms of the agreement did not obligate the defendant to constrict and pperate a
pipeline along the railroad’s right of way. “The agreement was purely and simply a license
arrangement” (id at 461). it found that 1o constrne the v%xr_ious po jons of the agreement in such
a way as “to place alt Dbﬁgziﬁon on Northville to exerci'se the privilege granted fo it, s urged by

the rajlroad, wonld be conirary 1o the obvious intention of the parties as expressed therein” (id.).

case, that even in the absence of an express coniractual requirernent to build the pipeline,
defendant should be impliedly oBli gated to construct, operaie and maintain a pipeline (i4)- &
found that the agreement “manifests that had such an obligation been intended, it would have
been expressed” (id at 462).

Similaﬂy; here, the agreement wWas purely a license egreement, as jts name impliés- The
sgreement states that Crescent “snrends 1o build,” and never indicates that it promised to build. I
makes sense that there was no promise to build since Crescent did not yet own the parcels of

land, or have the approvals required to build the condominium it was intending to build. To
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construe the provisions plaintiff relies upon to obligate Crescent to build would be contrary io the
intention of the parties as expressed in the License Agreement (see id.). Moreover, plainiiff’s
argument that even if there was not an express requirement in fhe agreement to build, Crescent
should be impliedly obligated to construct the building is rejected. As in the Northwille cage, this
agreement manifests that had such an obligation been intended, it would have been expressed in
the License Agreement. A

Therefore, the License Apreement does not obligaie Crescent to build, and plaintiff
cannot assert the failure to build as a breach of the agreement. Accordingly, there is no breach of
contract, warranting dismissal of the first cause of action.

The second cause of aciion, for breach of the implied duty of good faith and fair dealing
also is dismissed. Plaintiff alleges that Crescent breached such duty by selling the land without
having built the building, thereby frustrating the purpose of the License Agreement, depriving
plaintiff of the benefit of the bargain and reaping a windfall profit (Compl, 1§ 42-43). Ttis well-
established that a claim for breach of the covenant of pood faith and fair- dealing cannot survive if
it only substifutes for a failed breach of contract claim (see Phoenix Capiral Invesiments LLCy
Ellington Mgt. Group, L.L.C., 51 AD3d 549, 550 [1st Dept 2008] [breach of implied duty of
good faith claim is invalid substitute for nonviable breach of confracl calim]; TeeVee Toons, Inc.
v Prudential Sec. Credit Corp., L.L.C., 8 AD3d 134,"134 [1st Dept 2004] [affirming dismissal of
claim for breach of covenant of good faith, because it was redundant of breach of coniract claim];
Triton Partners LLC v Prudential Sec. Inc., 301 AD2d 411, 411 [1st Dept 2003] [affirming
dismissal of breach of the implied covenant claim where it was “merely a St.lbsﬁtute fora

nonviable breach of contract claim”]). Plaintiff, here, has failed to allege a breach of the License
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Agreement, or any damages flowing from such a breach. Therefore, its implied duty of good
faith claim based on the same allegations must be dismissed (vee Empire Siafe Bldg. Asvocs. v
Trump, 247 AD2d 214, 214 [1st Deptl, v dismissed in part, denied in part 92 NY2d 885 [1998]
[“The causes of action for breach of coniract and breach of the implied covenant of good faith
and fair dealing were properly dismissed on the groumds that the former {ails to adequately allege
any breach of contract, and the latter merely duplicates the f‘ormer”]; accord Engelhard Corp. v
Research Corp., 268 AD2d 358, 359 [1st Dept 2000] [breach of implied covenant claim
dismissed as redundant of breach of contréct claim]; Business Nerworls of New York, Inc. v
Complete Network Solutions Inc.. 265 AD2d 194, 195 [1st Dept 1999} [same]). ‘

Tn addition, “[a] cause of action for breach of ihe jmplied duty of good faith and fair
dealing cannot be maintained where the alleged breach is “jnirinsically tied to the damages
aHepedly Tesultinig ﬁom' a breach of the contract”” (Hawthorne Group, LLCv RRE Ventures, T
AD3d.320, 323 | 1st Dept 2004}, quoting Canstar v JA. Jones Constr. Co., 212 AD2d 452, 453
[1st Dept 1995]). Here, that intrinsic tie is apparent oﬁ the Face of the complaint, where it seeks
the identical damages sought in the breach of contract claim of not les; than $45 million.
Accordingly, plaintiff’s second cause of action for breach of the implied covenant of good faith
and fair dealing is dismissed. .

The third canse of action, a contractnal indemnification claim, is dismissed. This claim is
based on Seetion 11 of the License Agreement, w};ich provides that Crescent agfeed to
indemnify, defend, and hold harmless plaintiff, from and against any and all causes of action
“arising in whole or m part, directly or indirectly, out of (i) Licensee’s . . . acts or omissions in

breach or default of this Agreement” (O1SC,ExB, § 11,at12). As determined above, there was
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1o breach of this agreement by érescent’s fajlure to build on the Tower Property- Therefore,
there is no basis on which to seek indemnification. The Court also noles that this
indemnification provision was not symmistakably clear,” or “exclusively or unequivocally
referable to ¢laims between the parties themselves” (see Hopper Assocs., Ltd. v AGE Computers,
Inc., TANY2d 487, 492[1989]). |

The fourth cause of action for nnjust enrichment, asseried against Crescent and the
individual defendants is dismissed. ltis well-settled that where there is a valid and binding
contract governing the subject maiter of the parties’ dispute, recovery for unjust enxichment for
events arising out of the same subject matter is preciuded (see Apfel v Prudential-Bache Secs., 81
NY2d 470, 478-79 [1993); Clark-Fi jizpatrick, Inc. v Long Island R.R. Co., 70 NY2d 382, 388
[1987]; Viiele v Steinberg, 307 AD2d 107, 111 [1st Dept 2003] [the agreement govemns the
stbject of the dispute, and also bars the clajms againgt the individual defendants even though
they were not si gnatories to that agreement]; Surge Licensing, Ine, v Copyright Promotions Ltd.,
258 AD2d 257, 258 [1st Dept 1999]). Here, the License Agreement govemns the subject matter
ol the dispite over whether Crescent was obligated to build the gondominium.

The ﬁﬁh sixth, and seventh causes of action, asserted against all the defendants and
seeking recovery for frandulent conveyances (constructive and acmal frand) and attomeys” fees
under Debtor and Creditor Law §§ 273-27 6 and 276-a, all are dismissed. These claims assert
that the distribution of the net proceeds of Crescent's sale of the Tower Property to the individual
defendants was a conveyance to avoid Crescent’s debt to plaintiff. These claims, however, are
based on plaintiff’s assertion that it is a creditor of Crescent because of Crescent’s breach of the

License Agreement. As determined above, there was no breach of that agreement by Crescent’s
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sale of the 1and, and there is no basis for indemnification under that agreement as well.

Therefore, plaintiff cammot establish itself asa creditor of Crescent, and the frandulent
conveyance claims faill (see Salovaarav Eckert,- 6 Misc 3d 1005[A], 2005 NY Slip Op 50010 [U}
#9 [Sup Ct, N'Y County 2005, Lowe, 1], affd as mod o other grounds 32 AD3d 708 [1st Dept
2006]). The Cowrt also notes that the individual defendants have submitted documentary
evidence demonstraﬁng' that they were not members of Crescent. and that they did pot receive the
sale procécds, providing an additional basis for dismissal of these claims against them.

Finally, the eighith cause of action for wrongful distribution is also dismissed, becanse it
is based on the allegations that there was a b.reacﬁ of the License Apreement by the sale of the
property and that the distribution of those proceeds was wrongful. Again, as determined above,
there Was'_nob obligation by Crescent fo build, and its sale of the property did not breach the
Licensc Agreement. Thus, there is no basis for a wrongfil disiribution elaim.

The Court has considered the plaintiffs’s remaining argumenis, and considers them io be
without merit.

In light of the above, plaintiff’s cross motion for summary judgment in jts favor on the

first three causes of action is denied. In addition, its cross motion to amend to add Crescent

- Heights Diamond Holdings, L1.C and CH Intemnational Holdings, LLC as defendants in this

action on the ground that they are members of defendant Crescent and, as such, are lizble on the
frandulent conveyance and wrongful distribution claims, is denied. As stated above, there is no
basis for those causes of action because plaintiff has failed to plead a breach of the License

Agreement and has not shown Lhat it is a creditor of Crescent.




PAGIE 24 OF 24

Accordingly, it is
ORDERED that the motion {0 dismiss by defendant Crescent Heights Diamond, 11LCis
amond LLC is dismissed

pranted, and the complaint as against defendant Crescent Heights Di

with costs and disbursements 10 defendant Crescent as taxed by the Clerk of the Court; and it is
further |
ORDERED that the motion to dismiss by defendants Sonny Kalm, Russell W. Galbut,
and Bruce A. Menin is granted, and tﬁe complaint is dismmissed as against these defendants with
costs and disbursements 10 these individual dﬁfegdanis Kahn, Galbut, and Menin as taxed by the
Clerk of the Cowrt; and it is further
ORDERED that the Clerk is directed to enter judgment accordingly; and it is further

ORDERED that the plaintifi’s cross motion for summary judgment is denied; and itis

furthex
ORDERED that the plaintiff’s cross motion to amend is denied.
Dated: December 22, 2008
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK : 1AS PART 49

TRUMP MARKS LLC,
Plainiiff,

-against- : Index No. 601372/08

CRESCENT HEIGHTS DIAMOND, LLC, SONNY
K AHN, an individnal, RUSSELL W. GALBUT, an
individual, BRUCE A. MENIN, an individual, each
said individual being a member of Crescent Heights

‘Diamond, LLC, and THOSE UNENOWN

TNDIVIDUALS AND/OR UNKNOWN ENTITIES
CONSTITUTING THE REMAINING MEMBERS
OF CRESCENT HEIGHTS DIAMOND, LLC,

Defendants.

Herman Cahn, J.:

Motion Sequence Numbers 001 and 002 are consolidated and disposed of in accordance
with the following decision and order.

Defendants Crescent Heights Diamond, LLC (Crescent), Sonny K ahn, Rossell W. Galbnt, .
and Bruce A. Menin move to dismiss the complaint against them (CPLR 3211 {a] [1] and [7])-
i’lainﬁﬁ Trump Marks LLC cross-moves for an oyder granting it summary judgment on its claims
(CPLﬁ E’»le [c] and 3212), and for an order granting it permission 1o amend to add two new
defendants (CPLR 1024).

This action ariscs ﬁ'qm a licensing agreement between plaintiff and defendant Crescent,
under which plaintiff licensed to Crescent the right to use the name *Trump Tower” in
connection with a condominium building Crescent intended to build in Israel. Crescent failed to
build the condo and, instead, sold the land to a third party for a profit. Plaintiff brought this

action for breach of contract and unjust enrichment against Crescent. Tt also asserts claims
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against the principals of Crescent, the individual defendants, for violations of the fraudulent

conveyances lawv,

Defendent Crescent s;aks dismissal, arpeing that the license agreement provides that if it
did not build within two years, for any reason within its control, plaintiff’s remedy was
termination. It argues that, if Crescent used the licensed marks afier termination of the
agrecment, then plaintiff would have the right to damages. Cresceﬁt contends that there is no.
other remedy contemplated in the agreement, and that the Court should reject plaintiff’s
invilation to rewrite the agreement, made between sophisﬁcatcd and counseled parties, t create
other remedies; Crescent urges that plaimtiff was nothing more than a licensor, not a partner in
the transaction to develop a building.

The individual defendanfs, X ahn, Galbut andeenin, urge that the complaint be dismissed
against them because: they are not, and have never been members of Crescent, a limited Hability
company, and they did not receive any distribution of the sale proceeds from rh;a sale of the I;a.nd.
Therefore, they argne that they cannot be required to retumn a conveyance or distribution they did
not receive. They also argue that the unjust envichment claim is barred because there is a written
agreement, the license agreement, covering the matter. They urge that the frandulent conveyance
claim also is insufficient becanse the sale was not a breach of the license agreement, plaintiif
failed to plead frand with particularity and failed 10 plead the necessary elements of a frandulent
conveyance claim. They further argue that the wrongful distributions claim is insufficient

because Crescent’s liabilities do not exceed fis assets.
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BACKGROUND

Plaintiff is a Delaware limited ]iability (;ompany, and is in the business of licensing
certain United States trademarks of ﬁonald Trump, covering real estate and relate& services with
the desigpation “Trurmp” (Compl, §2)- Defendant Crescent, a Delaware limited liability
company, is engaged in the business of building and developing first-class residential
condominiurn properties (i, § 5)- _The individual defendants, Kahn, Galbut and Menin, are
allegedly members of Crescent (id., 9 6-11).

On-May 23, 2006, plaintitf, as licensor, entered into an apreement with defendant

Crescent, as licensee, in which plaintiff licensed the Truntp pame for Crescent’s use in

. connection with the development of a building on land owned or to be acquired by Crescent in

Ramat Gan, lsrael (Indiv Def Order to Show Cause (OtSC), Ex B). Crescent iniended to develop
the building as a “firsi-class, Imcury residential condominium™ with a retail component; 1o
design, develop, and operate it in the form of condominium ownership; and to market, sell,
and/or lease the units in the building, all to be perfonnec} in accordance with the “Trump .
Standard” (therein defined), 1o maximize the value of the property for the benefit of both the
licensor and the licensee (id., at 1). The building to bé constructed on the property was going to
be the tallest structure in Israel with 7.86,000 square feet of space. Tt could not be constructed as
a residential and refail development without obtaining variances from the appropriate Israeli
authorities (Compl, Y 14, 27).

Pursuant 1o the License Agreement, Crescent was licensed 1o usc the pame “Trump
Tower,” or “Trump Plaza,” which was then referred to in-the agreement as the *New Trump

Mark™ (id.; see also. O1SC, Ex B, F?rst amend to License Agml, at 1). ltagreed to pay plaintiff
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rovalties for the rights pranted in the agreement (id, § 5 [2], at 9). Crescent also apreed

d;asi gn, develop, construct, market, sell, equip, operaie, repair and maintain the property with the
level of quality and luxwry associated will{ the condominium building known as the Akirov
Building in Tel Aviv, Israel, referred (o as the Signature Property in the License Agreement iid..
§3 faD.

In the License Agreement, plaintiff agreed 10 be subject W0 a covenant restricting its ripht
to further lcense its name in the area. Speciiically, the License Agreement stated that, “provided
the Agreement was in full force and effect.” until the first to oceur of 42 ﬁ:onths from the
execution of the agreement, or the date on which 90% of the units are subject to binding
contracts of sale, plaintiff would not license the name *Trump” for a residential condominium
building within the arca of T'el Aviv, Israel, and within 12 months from the date of the
agreement, plaintiff would not license the “Trmﬁp” name for a “Condominium Hotel” as defined
therein (id. at 4). Plaintiff agreed fo cause Donald J. Trump to make one trip to the Tower
Project for no more than one day of six working hours for the promotion of the project to the
public (id, § 1 [h]).

Plaintiff was permitted to terminate the agreement for “Tl;ump Standard Defaults,” such
as Crescent failing, inter alia, to design, develop and mainiain the property in accordance with the
‘I'rump Standard (72, § 3, a1 6-7), and for “non-Trump Standard Defaults™ such as Crescent
failing to pay moncy due (id, § 7, at 10). Plaimiff was also permitted to terminate in “addition 10
any other right or remedy of Licensor” upon 10 days’ written notice for reasons such as
licensee’s bankruptey, fire damaging or destroying the building, the individual defendants

ceasing 10 own and control the licensee, failure to commence construction within 24 months,
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failure of the issuance of certain forms for the commencement of construction, and failure to
close with regard to at least 70% of the \mits within 40 months (id., § 8, ar 10-11). The License
Agreement provided that, notwithstanding ils terminalion pursuant 10 amy of its lerms, plaintiff
“shall be entitled to receive, and Licensee shall pay 1o Licensor all Royalties that have accrued lo
Licensor prior to the datﬂ of termination” (id.. § 8 [1}, at 11).

The term of the License Agreement commenced upon its execution and “shall end on the
first o oceur of: (i) the expiration br earlier termination of this Agreement, as provided heréin or
(i1). the day npon which the Tower Property shall no longer be known by 1be-N ew Trump Marl,
and Licensor and Licensee have not agreed in writing or are not in substantive discussions for the
use of a Trump Name as the name of the Tower Project” (id., § 6, a1 9).

The parﬁes' set forth their agreement with regard o royalties. They provided that an
imitial non-refindable payment of $1,000,000 was to be made to plaintiff on the date that
'Cresc;ent is issued the injtial construction permit for the commencement of construction.
Crescent was further obligated to make royalty payments in connection with a percentage of the
average aggregate sales prices per square foot, and a percentage of gross rental payments, of
residential units and non-residential areas (id, Ex A, at A-1).

In May 2006, plaintiff registered the licensed mark *Trump Plaza” with the lsracli

Trademarks Office (Compl, § 19)-

In December 2006, Donald Trump, via a satellite video feéd, spoke at the Israeli Business
Conference, promoting and associating himsclf with the land and the Tower Project (id., § 20).
On April 30, 2007, Crescent acquired title to all of the constituent parcels constituting

+the land at a cost of approximately $44 million (id., § 17).
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Crescent, however, asserts that it was unable to procure the necessary approvals fo permit
tl}e construction of the Tower Property as a purely résidt:nﬁal and rciall property, as opposed ta a
mixed-use, residential, retail and office project, from the relevant Israeli authorides (id., § 25).

In or about August 1, 2007, plaintiff became aware that Crescent was negotiating 1o sell
the land to a third party developer (id., 21). On August 2, 2007, plaintiff notificd Crescent that
the sale of the land would result in Crescent’s default under the Licér{se Agreement, causing
substantial damage to plaintiff in that it would not receive royalties, its reputation would be
damaged and Crescent would be unjustly enriched (id., §22).

- In Janary 2008,.Crescaﬁt sold the land to Azorim Investmens, Development and
Construction Lid. for approximately $80.2 million (id., 1 23—'24).

Plaintiff alleges that the sale was in breach of the License Agreement. It contends thal
section 3(a) of the License Agreement imposed an unqualified obligation on Crescent lo design
and construct the Tower Property. It argues that Crescent’s obligations were not excused because
it was unable to obtain the necessary approvals to build the Tower Property as envisaged (id., Y
25-28). Plaintiff asserts that Crescent knew that it had 1o obtain permits, approvals, and/or
variances from the authorities when it.signed Lhe License Agreement, and it failed 1o make bona
{ide efforts 1o obtain them (id, 7 28, 31).

In the complaim, plaintiff asserts eight causes of action. The first three are against
Crescenl only for breach of the License Agr.eemeni; breach of the implied covenant of good fuith
and. fair dcgling by selling (he Iand, and depriving plaintiff of the bepefit of the License
Agrecment; and contractual indemnification for losses, attorneys” fees and disbursements in

bringing this action. The remaining five canses of action are asserted against all the defendants.
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The fourth is for unjust enrichment, claiming that the sale of the land resulted in a windfall profit
{or d;fcndam’s which was reali-zed by virtue of “the world renowned reputation of Donald J.
Trump as the preeminent developer of luxury residential properties,” and thal defendants mmst
make résﬁnnion to plaintiff of that windfall profit. The fifth and sixth are for fraudulent
conveyances under the Debtor and Creditor Law §§ 273-276, and the seventh secks atlorneys’
fees under Deb.tor and Creditor Law § 276-a. Finally, the eighth seeks recovery of the wrongful
distributioﬁ of the net proceeds of the sale 1o the members of Créscen't__ in violation of New York
Limited Liability Company Act § 508 or of section 18-607 of the Delaware Limiled Liability
(_;ompany Act.

“In moving to dismiss, Crescent asserts that it did not construct the building. the required
variances were not granted, no permil 1o construct the building was issued and the project never
went forward to the final plans and specifications stage. Crescent argues that the License
Agreement provides that il it did not hu'ild within twa years for any reason within Cresc;nt’s
control, plaintiff’s only remedy was termination of the License Agreement and revocation of the
license. With regard to royalties, Crescent asserts that it agreed to pay $1,000,000 to plaintiff if
and when a construction permit were issued. 1t also agreed to pay additional royalties, if ahy,
when any units in the building were sold, and provided they sold for more than a mininmum price
per square foot. Nene of these events ocecwrred, so, Crescent argues, no ruyalﬁes are due.
Crescent contends that altho.ugh the License Agreement could have PI:OVidEd for an initial, non-
refundable payment upon signing, it did not. Tt also did not inclxde any form of penalty or
liguidated damages if the buil‘(.iing was not built, nor did it include any clause which would

provide plaintiff with a percentage of the profit if the land were reseld. Crescent argucs that
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these provisions should not be read inio the agreement, particularly where both parties are
sophisticaled and connseled. Ti urges that this was a non-exclusive licensing agreement which
placed minimal restrictions on plaintiff’s abilily to exploit its mark worldwide.

Crescent also contends that the breach of the implied covenant claim is insufficient
because it is redundant of the breach of contract claim. The indemnification claims fails because
it depends upon a breach or default which Crescent asseris does not exist and becausg that
provision refers to claims by third parties, nota breach of contract claim between Crescent and
plaintiff. Crescent urges that the unjust enrichment claim fails because there is a contract that
soverns the subject matter of the parties’ dispute. Crescent further urges that the remaining three
claims tfor fraudulent com'e}‘ra.nces and wrongful distribution must be dismissed because they are
based on a breach ol the License Agreement, and there was no breach.

In response; plaintiff cross-moves Lo have the motion to dismiss converled to a summary
judgment motion, and lor summary judgment in its favor on the first through third causes of
action for breach of contract, breach of the covenant of good faith and indemnification. Plaintiff’
argues that there was a breach of the agreement by Crescent’s failure to build. It asserts thal in
the first sentence of Section 3, Crescent expressly covenanted to design, build and construct the
Tower Property. Tt urges that Crescent is inappropriately frying to use the title of the agrecement,
that is “License Agreement,” and the caption of Section 3, “Trump Standard; Trump Standard
Default: Power of Am;»rney," to twist the meaning of the “simple, straightfonva;rd promise {o
construct the Tower Property” (Opp Br. at 22). It contends that Cresce:;t’s interpretation does
violence to Section 9 of the License Agreement, which gives Crescent the right to terminate only

upon a substantial forced 1aking (by condemnation or emincnt domain), or, if before 70% of the
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units in the building are sold, Donald J. Trump dies, s permanently incapacitated, is no longer &
principal of plaintiff, or for other specified reasons which did not occur (O1SC.Ex B, § 9. at 12).

Plaintiff also contends that Crescent’s interpretation conflicts with Section 7 (b) regarding
termination by Crescent following a default by plaintiff after notice and opportunity 1o cure.
Further, _plaintiff arpues that Section 4, which compels Crescent to deliver plans and
specifications to plaintiff, gives plaintiff the right fo issue deficiency notices indicating its
objections and gives both parties the right 1o terminate, supports its interpretation that Crescent
could not terminate for whatever reason. 1t counters thai Section 8 (h), upon which CerLEn'[
relies, is inapplicable, because it deals with construction delays pot a sale to a third party, and it
would require plaintiff to wail two years 1o terminate its 3 ¥z year negative covenant. Finally.
Section 6, according 1o plaintiff, which specifies the term of the agreemnent, does ot specify a
sale of (he property as the end of the term an&, therefore, it cannot be relied upon by Crescent.
P]aiutiffurgeé that under its interpretation c;f the License Agreement, Crescent has breached as a
matter of law and it is entitled to summary judgment of liahility on its claims.

With respect to its implied covenant claim, plaintiff asserts that a promise to build should
be implied and it is entitled to take discovery thereon. Plaintiff contends that its unjust
enrichment claim cannot be dismissed unless its contract claim is granted. PlaintifT also contends
that its indemnification claim should not be dismissed beeause Secﬁ:cm 11 of the License
Agreement covers action arising out of Crescent’s “e;cls ot ornissions in breach or default of this
Agreement” (id., § 11, at 12).

The individual defendants seek dismissal of the claims against them on the ground that

they are not, and never were, members of Crescent, and they did not receive any distribution of
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the sales proceeds. They submit documentary evidence supporting this assertion (CPLR 3211 [a]
il 1)- They also seek dismissal of the fraudulent conveyance claims on the additional éround that
plaintiff fails to plead frand with particularity. They further argue that the claims are insnfficient
because they simply parrot the language in the statute and fail 10 contain any supporting'facts.
With respect to the wrongful distribution claim, apain, they argne that they were not members of
Crescent and that they did not receive any of the proceeds of the sale of the land.

Plaimiff cross-moves, in response to the mdividual defendants’ motion, secking
permission to amend the complaint to add Crescent Heights Diamond Holdings, LLC and C}H
International Holdings, LL.C as defendants (.CPLR 1024), based on their identification by the »
individual defendants as the actual members of Crescent. It claims that it Is not required 1o elect
its remedies and may pursue its claim for unjust enrichment at the same time as its claim for
breach of contract. It also argues that the documentary evidence does not establish that the
individual defendants did not receive proceeds from the sale of the land, only that they were not
members of Crescent.

DISCUSSION

The motions 1o dismiss by defendant Crescent and the: individual defendants are pranted,
apd the complaint is dismissed. Plaintiff*s cross motion for summary judgment against Crescent
on the first three vauses of action is dericd, and its cross motion to amend is also denied as moot. '

Although on a motion to dismiss, pursuant to CPLR 3211 (a) (7). the pleading is afforded
a liberal construction, and *the facts as alleged in the complaint [are presumed] as wue” (Leorz v
Muartinez, 84 NY2d 83, 87 [1994); see also Rovello v broﬁnu Realty Co., 40 1NY2d 633 [1976]),

“factual claims . . . flatly contradicted by documentary evidence are not entitled to such

10
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consideration” (Mark Hampton, Inc. v Bergreen, 173 AD2d 220, 220 [1st Dept 19917 [citations

ommined], gppeal denied 80 NY2d 788 [1992]; see Quatrochi v Citibank, N.4., 210-AD2d 53, 53

" [1st Dept 1994]). Moreover, a complaint should be dismissed if the facts alleged do not fit

within any cognizable legal theory (see e.g. 219 Broadway Corp. v Alexander's, Inc., 46 N'Y2d

506, 509 [1979]; Callaghan v Goldsweig, 7 AD3d 361, 362 [1st Dept 2004]). A motion pursuant

to CPLR 3211 (a) (1) will be pranted if the muvaﬁt presents documentary evidence that
“definitively dispose[s] of the claim” (Demas v 325 West Iind Ave. Corp., 127 AD2d 476, 477
[1st Dept 1987]), or conclusively éstablishes a defense to the asserted claims as a matier of law
(511 Wesr 232 Owners Corp. v..]e}znifer Realty Co., 98 NY2d 144, 152 [2002]). Here, even
giving the complaint such a liberal construction, the Court, nevertheless, concludes that the
License Agreement was not a promise by Crescent to build, it did not provide plaintiff with any
remedy other than tehninati;m, and there was no breach of its provisions warranting dismissal of
the breach of contract claim, as well as ﬂl& other claims, many of which depend upon such a
breach for their allegations. -

The linchpin of this action is the first claim for breach of contracl. In 1t, plaintiff asserts
that the License Apreement obligated Crescent to design and build the Tower Property, market
the condominium units for sale and pay plaintiff royalties, and that Crescent breached these
obligations. This claim must l;é dismissed bascd on the clear and vnambiguous language of the
License Agreement and s purpose. Construction of an unambiguous coniract is a matler of law
appropriate for disposition by the Court (see W.W.W. Assocs. v Giancontieri, 77 NY2d 157, 162
[1990T). In interpreting a contract, the Court must first look within the four comers of the

document, and enforce it without recourse to parol evidence (4BS Partnership v AirTran

11
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Airways, Inc.. 1 AD3d 24, 29 [1st Dept 2003]). The parties’ agreement should be read as a

whole to determine its purpose and intent (W. W. W, Assocs. v Giancontieri, 7T NY2d at 162). It
also should be construed as to give meaning and effect to all of its provisions (id ; see American
Express Bank Ltd. v Uniroyal, Inc., 164 AD2d 275,271 [1st Dept 1990). appeal denied 77 NY2d
807 [1991]). A contract does not become ambiguous just becanse the parties argue different
interpretations (see Bethlehem Steel Co. v Turner Constr. Co..2NY2d 456,460 [19571). It
should be construed and enforced according to its terms, particularly when it is drafied by .
“sophisticated and counseled business persons”™ (Reiss v #inancial Performance Corp., 97 NY2d
195, 198 [2001]; see also Cornhusker Farms, Inc. v Hunts Point Co-op. Mz, Inc., 2 AD3d 201,
204 [1st Dept 2003]). The Court must interpret the contract, giving effect to the parties®
expressed intentions and adopting ‘an interpretation which gives effect 1o all of its provisions
(485 Pur!nershé} v AirTran Airways, Inc., 1 AD3d at 28; see also PNC Capital Recovery v
Mechanical Parking Sys., Inc., 283 AD2d 268 [1st Dept], Iv dismissed 96 WY2d 937 [2001],
appeal dismissed 98 NY2d 763 [2002]).

The License Agreement is clear and unambiguous, and may be interpreted as a matter of
law. Tirst, as its title indicates, the agreement is a license agreement in which plaintiff agreed to
allow Crescent to use the Trump Mark for a condominium building Crescent intcnded to build in
1srael, and Crescent a-greed to pay rf)jmlties for the use of the name (see Supe)-'b Gen. Conutr. Co. v
City of New York, 39 AD3d 204, 206 [1st Dept 2007}, Iv dismissed 10 NY3d 800 [2008] [court
may look at headings in a contract to help interpret]). 1t did not obligate Crcscent to build and
r;aavrAk:;{the condominiumy it was simply a license armangement (see Long Islund R. R Co.v

Northville Indus. Corp., 41 NY2d 455, 461-62 [1977] [license agreement was not an obligation

12
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to construct and operate a pipeline]). The conlract provisions suppoﬁ this interpretation. In the
third “Whereas™ clause, Crescent states, in relevant part, that it

intends to (i) develop a building - . . on cerain land . . . owned or to

be acquired by [Crescent] in Ramat Gan, Israel . . . which upon

completion of construction will inclide a firse-class, hocury

residential condominivm component, . . . and, a retail component . .

. - (i1) design, develop, consiruct and operate the Tower Property . .

.in the form of condominium ownership; and (iii) market, sell and/or

leage the units
{OtSC, Ex B, at 1 [emphasis added]). Crescent agreed that it would perform these aclivities in
accordance with the “Trump Standard,” as that is defined in the agreement (id ). Conirary 10
plaintiff's contention, there is no language in this “*Whereas” clause, or anywhere else in the
agreément, in which Crescent promised fo build, construct and operate the condominium.
Inslead, it just indicated that Crescent intended 1o do so and that, if it did, 1t would pay plaintiff
royalties for the use of iis name,

Section 3(a), relied Iipon by plaintiff, also does not constitute a promise by Crescent to
build. That provision is entitled “Trump Standard; Trump Standard Default; Power of Attomey.”
I'his title itsell indicates that it was addressing the quality of the building — that it was o be buill
actording to the “Trump Standard” (see Superb Gen. Conir. Co. v City of New York, 39 AD3d at
206 [it is appropriate fo look at headings in interpreting the parties’ agreement]; Belfrone Constr.
Co. v Stale of New York, 189 AD2d 963, 966 [3d Dept], Iv denied 81 NY2d 709 [1993] [look at
llcgdir;gs in interpreting agreement]).

Section 3, subsections a and b, provide that if the building is built, Crescent agrees to

design and develop the property with the Jevel of qualify and hxury associated with a building

known as the Akirov Building in Tel Aviv, Israel, referred to as the “Signature Property,” and

13
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maintain it with.the standards followed by the Signature Property, then referred 1o as the “Trump
Standard.” Subsection ¢ provides that plaintiff would be the sole judge of whether Crescent was

maintaining the Trump Standard. Subsection d provides that plaintiff would ax all times have

_ access to, and the right to inspect the property. Subsection e indicates that Crescent would sign a

Power of Atlorney so that plaintiff could register the agrecment with the Israeli govermmental
authority. Thus, all of section 3, read together, addresses the purpose of that scetion, fo cnsure
quality comtrol, that iks1 1o make sure that if the property is to bear the Trump Mark, Crescent
would maintain a centain level of guality and lmary commensurate with that of the Signature
Property. Conirary to plaintiff’s confention, none of thesx.e ].:rovisions constituie a promise by
Crescent 1o build. -As Crescent aptly argues, both plaintiff and Crescent were sophisticated and
well-counseled business entities and if they had intended to create a promise by Crescent 10
build, they could have easily drafied such a provision. They did not, and the Court will not imply
such a promise. - '

This imerp'retation makes sense when considering that, at the time that the contract was
entered into, Crescent did not own all the property that was needéd to build the project (see
Compl, §17). In fact, Crescent did not acquire title to all of the constituent parcels constituting
the land for the project until almost a yea;r after the License Agrecment was executed (#d.).
Moreover, as p}ed in the complaint, Crescent needed fo obtain a zoning variance to be able 10
build the property as it intended — residential and some reail, and without office space (id , ]
26).

Section 8, which provides for plaintiff’s righ to lerminate the agreement, further supports

the conclusion that this was a Jicense agreement, not a promise to build. Specifically. in section

14
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8(h) plaintiff is granted the right to lerminate the agreement and the rights licensed thereunder,
upon 10 days’ writlen notice, if

(h) The construction of the Building fails to commence within

twenty-four (24) months from the date of this Agreement, unless such

delay shall result from any strikes, lockouts ox labor disputes, . . . or

other events similar to the foregoing beyond the reasonable control of

[Crescent] {collectively, “Unavoidable Delays™) in which event such

twenty-four (24) month period shall be deemed extended one (1) day

for each day of Unavoidable Delay . ..
(O1SC, Ex B, § 8[h], at 11). Thus, if the construction does not begin within two years because of
avoidable delays, that is, delays within Crescent’s control, plainiiff could tepminate {he License
Agreement and any rights licensed under it. The parfies thus provided a remedy to plaintiff if
Crescent failed to begin construction of the building — termination and revocation of the license.
The other subsections of Section 8 provide additional situations under which plaintiff could
\erminate the license, such as Crescent’s bankmuptey, ipsolvency, the building is desiroyed by
fire. the property is taken by condemnation or eminent domain and closings for at least 70% of
the units have not taken place within 40 months (id., at 10-11). Finally, in subsection 1, the
parties provided that, notwithstanding the termination of the agreement, plaintiff wounld still be
entitled to royalties that accrued prior to the lermination (i , § 8[1]). Section 8 clearly provides,
therefore, that in the event of plaintiff's termination of the agreement, for example, for failuré o
begin construction based on avoidable delay by Crescent, plaintiff’s remedies were termination
and royalties that accrued prior 1o such lermination. Tt does not provide, as plaintiff seeks here,
damages for windfall profits if the land were sold and the construction permit was never issued.

Again, if the parties, who were sophisticated business entities, sought to include a liquidated

damages provision, or a provision that failure to begin construction would be a breach or defanlt

is
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under the apreement, they could have so provided, but they did not. The Court will not write a
new apreement for the parties under the guise of contract imerprela-ﬁon.

Section 14, entitled “Representations and Warrantics: Covenamts.” sets forth the
representations of both parties. In subsection b, referring lo Crescent’s representations, Crescent
makes representations about its corporate standing and its ability 1o enter into the 'a.greement.
There is, however, no covenant that Crescent was covenanting or promising io build, or
promising Lo use good faith efforts to build.

Section 9, relied uﬁon by plaintiff, does not conflict with this interpretation. Section 9,
entitled “License;:f s Termination,” provides Crescenl with a reciprocal right to termination. It
states that, ‘.‘[n]om'iihstanding anythmg 1o the contrary herein, including but not limited to
Paragraph 7 {b),” regarding plaintiff's defanll and time 1o cure, Crescent has the absolute right o
terminate if the building is taken in condennation or eminent domain, or if before 70% of the
;.LﬂiL‘: are sold, Donald Trump dies, goes into bankruptcy, is no longer a principal of plaintiff, or is
convicied of a felony (id., § 9, at 11-12). Like Section §, it limits Crescent 1o the right 1o
terminate as its remedy. The provision canmot be construed as a promise to build, or an
agreement that Crescent could not terminate based on its own failure or iﬁabili‘ty 1o construct the
building. It further supports the reading that the parties had a r.ucipruual right to terminate, and
that the only damages which naturally flowed from breach and which were contemplated were
royalties Lo plaintiff if they had accrued prior to termination (see Kenford Co. v County of Erie,
73 NY2d 312, 319-22 [1989][nnusual or extraordinary damages limited to thuse in parties’
contemplation}).

Plaintiff’s argument that under Crescent’s interpretation, the restrictive covenant in

16
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Section 1 ol the License Agreement requires plaintiff to contimue not to use the New Trump
Mark in the relevant area for 3 ¥ years, even after the land was sold, fails to take into account all
of the langnage in that section. In subsection g of Section 1, the first clause provides that
“provided that . . . this Agreement is in full force and effect,” then pl ainf is required 1o abide
by the restrictive covenant (id., § 1]g], at 4). It is apparent that when the Jand was sold to-a third
party, the License Agreement was no longer in full force and effect and, therefore, plaimiff was
not still subject to the Testrictive covenant therein.

Section 7 (b) fails to provide support for plaintiT's reading of the agreement. Tt simply
provides that if plaintiff is in defanlt in any of its material obligations, and the de.fault is not
cured-within 30 days after notice, then Crescent may texminate the agreement. It has nothing to
do with any promise to build, or the sjtuation where there is no building and construction has not
commenced. Similarly, Section 4, like Section 3, is all about meeting the Trump Standard by

submitting plans and specifications. It does not include a promise or covenant by Crescent to

build. Section 6 simply provides that the term of the agreement *shall end on the first to occur
of: (i) the expiration or earlier termination of this Apreement, as provided herein or (ii) the day
upon which the Tower Property shall no longer be known by the New Trump Mark” (id.. § 6. at
9). This, like the other sections relied upon by plaintiff, canmot bt; construed to convert this
agreement from purely a license agreement into a promise by Crescent to buld the building.

In Long Island R R. Co. x: Nor;hville !ndus.‘ Corp. (41 NY2d 455), the Court of Appeals
considered and rejected a similar argument thar a license agreement, regarding the installation
and' use of an oil pipeline along plaintiff's right of way, obligated the defendant to construct the

oil pipeline. In the parties’ agreemnent, which was characterized in the agreement as a license
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agreement, the plaintiff railroad granted the defendant the right and privilege to construct, install,

use. operate and maintain a pipeline along the plaintiif’s right of way. The defendant agreed 10

pay the railroad $10,000 in advance, during which the defendant would procure the necessary
consents, permits or other authority and construct the pipeline and, after construction or a three-
year period had passed, then defendant would pay a certain fee based on the size of piping orthe
output, with a guaranteed minimum of $20,000 per year. The agreement provided for
cancellation rights bsf the defendant within the first th'ree years ahd, by the railroad, if defendant
did not complete at least half of the pipeline during that thiree-year period. The Court held that
the express terms of the apreement did not obligate the defendant 1o cm;struct and operate a
pipelinc along the railroad’s right of way. “The agreement was pu.rely and simply a license
arrangement” (id. at 461).. Tt found that to constre the various portions of the agreement in such
a way us “to place an obligation on Northville to exercise the privilege granted to it, as urged by
the railroad, would be contrary n':‘the obvious intention of the parties as expressed therein” (id)-
The Court farther rejected the railroad’s argument, similar 1o plaintiff’s argument in the nstant
case, that even in the absence of an express contractual requirement to build the pipeline,
defendant should be impliedly obligated to construct, operate and maintain a pipeline (id). It
found that the apreement “manifests that had such an oblipation been intendeci, it would have
been expres;cd” (id. at 462).

Similarly. here, the agreement was purely a license agreement, as ity rixme implies. The
agecrnant states that Crescent “imtends 10 build,” and never indicates that it promised to build. It

makes sense that there was no promise Lo build since Crescent did nol yct own the parcels of

land, or have the approvals required to build the condominium it was iniending to build. To
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construe the provisions plaintiff relies upon to obligate Crescent to build would be contrary to the
intention of the parties as expressed in the License Agreement (see id.). Moreover, plaintiff’s
argument that even if there was not an express requirement in the agreement to build, Crescent
should be impliedly obligated to construct the building is rejected. As in the Northville case, this
agreement manifests that had such an obligation been intended, it would have been expressed in
the License Aygreement. |

Therefore, the License Agreement does not obligate Crescent to build, and plaintiff
cannot assert tiae failure to build as a breach of the apreement. Accordingly, there is no breach of
contract, warranting dismissal of the first cause of action.

" The second cause of action, for breach of the implied duty of good faith and fair dealing

also is dismissed. Plaintiff alleges that Crescent breached such duty by selling the land without

having built the building, thereby fustrating the purpose of the License Apreement, depriving

" plaintiff of the benefit of the bargain and reaping a windfall profit (Compl, 19 42-43). Iis well-

established that a claim for breach of the covenant of pood faith and fair dealing cannot survive if
it only substitutes for a failed breach of contract claim (see Phoenix Capital Investments LLC v
Ellingion Mgt. Group, L.L.C., 51 Ade 549, 550 [Ist Dept 2008] [breach of implied duly of
good faith claim is invalid substitute for nonviable breach of contract calim]; Teé Vee Toons, Inc.

v Prudential Sec. Credit Corp., L.£.C., 8 AD3d 134, 134 | st Dept 2004] [affirming dismissal of

claim for breach of covenant of good faith, because it was redundant of breach of contract claim];

Triton Partrers LLC v Prudential Sec. Inc., 301 AD2d 411, 411 [1st Dept 2003] |affirming
disrinissal of breach of the implied covenant claim where it was “merely a substitute fora

nonviable breach of contract claim™]). Plaintiff, here, has failed to allege a breach of the License

19




PAGE 21 OF 24

Agreement, or any damages flowing from such a breach. Therefore, its implied duty of good
faith claim based o th;. same allegations must be dismissed (see Empire State Bldg. Assocs. ¥
Trump, 247 AD2d 214; 214 [1st Dept]. v dismissed in part, denied in part 92 NY2d 885 {1998}
[~The causes of actién for breach bf contract and breach of the implied covenant of gond faith
and Fair dealing were properly dismissed on the grounds that the former fails to adequately allege

any breach of contract, and the latter merely duplicates the former”]; accord Engelhard Corp. v

. Research Corp., 268 AD2d 358, 359 {15t Dept 2000] [breach‘ of implied covenant claim

dismissed as redundant of breach of contract claim]; Business Networks of New York, Inc. v

 Complere Network Soluions Inc., 265 AD2d 194, 195 [1s Dept 1999] [same]).

In addition, “[a] cause of action for breach of the implied duty of good faith and fair

dealing cannot be maintained where the alleged breach is ‘intinsically ted to the damapes

" allegedly result'mg from # breach of the contract’” (Hawthorne Group, LLC v RRE Ventures_ T

AD3d 320, 323 [1st Dept 2004], quoting Canstar v JA. Jones Constr. Co., 212 AD2d 452, 453
[1st Dept 1995]). Here, that intrinsic tie is appareni on the face of ﬁ‘l& complaint, where it seeks
the identical damages sought in the breach of contract claim of pot less than $45 million.
Accordingly, plaintiff’s second canse of action for breach of the implied covenant of good faith
and [air dealing is dismisscd.

The third cause of action, a contractua! indemnilication claim, is dismissed. This claim is
based on-Section 1] of the License Agreement, which pmwdcs that Crescent agreed to
indemnify, defend, and hold harmless plaintiff, from and against any and all causes of action
“arising in whole or in parl, directly or indirecily, out of (i) Licensee’s . . . acts or omissions in

breachor default of this Agreement” (OtSC, Ex B, § 11,3t 12). As determined above, there was
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no breach of this agreement by Crescent’s failure to-build on the Tower Properly. Therefore,
there is no basis on which to seek indemnification. The Court also notes that this
indemnification provision was not “unmistakably clear,” or “exclusively or unequivocally
referable to elaims between thé p—aﬂies themselves” (see Hooper Assocs.. Lid. v AGS Compuders,
Ine. 74 NY2d 487, 492[19897).

The fourth cause of action for unjust enrichment, asserted against Crescent and the
individual defendants is dismissed. It is well-settled that where there is a valid and binding
contract governing the subject matter of the parties’ dispule, recovery for unjust enrichment for

events arising out ol the same subject matter is precluded {see Apfel v Prudential-Bache Secs., 81

- N'Y2d 470, 478-79 [1993); Clark-Fitzpatrick, Inc. v Long Island R.R. Co., TONY2d 382, 388

[1987]; Vilale v Steinberg, 307 AD2d 107, 111 [1st Dept 2003] [the agreement governs the
subject of the dispute, and also bars the claims against the individual defendzints even though
they were not signatories 1o that apreement]; Surge Licensing, Inc. v Copyright Promotions Lid..
25 S.ADZd 257, 258 [1st Dept 19997). Here, the License Apreement governs the subject matter
ol the dispute over whether Crescent was obligated to build the condominium.

The fifth, sixth, and seventh causes of action, asscried against all the defendants and
seeking recovery for frandulent conveyances (constructive and actual frand) and attorneys’ fees
under Debtor and Creditor Law §§ 273-276 and 276-a, all are dismissed. These claims assert
thal the distribution of the net proceeds of Créscent.’s sale of thc Tower Property to the individual
defendants was a conveyance to avoid Crescent’s debt to plaintill. Thgse claims, however, are
based on plaintiff’s assertion that il is a creditor of Crescent because ‘:;f Crescent’s breach of the

License Agreement. As determined above, there was no breach ol that agreement by Crescent’s
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sale of the land, and there is no basis for indemnification under that agreement as well.

‘Therefore, plaintiff ¢anmot establish itself as a creditor of Crescent, and the frandulent

conveyance claims fail (see Salovaora v Eckert, 6 Misc 3d 1005[A], 2005 NY Ship Op 50010 {U]
*9 [Sup Ct, NY County éOOS, Lowe, J.J, affd as mod on other grounds 32 AD3d 708 |1st Dept
2006]). The Court ;ﬂso notes that the individual defendants have submitted documentary
evidence demonstrating t}lai ihéy were not members of Crescent, and that they did not receive the
sale proceeds, providing an additional basis for dismissal of these claims against them.

Finally, the eighth cause of action [or wrongful distribution is also dismissed, because it
is based on the allegations that there was a breach of the License Agreement by the sale of the
property and that the disiribution of those proceeds was wrongful. Again, as determined above,
there was no obligarion by Crescent to build, and iis sale of the property did not breach the
License Agreement. Thus, there is no basis for a wrongful distribution claim.

The Court has considered the plaintiffs’s remaining arguments, and considers them 1o be
without merit.

In light of the above, plaintiff's cross motion for summary judgment in its favor on the
first three causes of action s denied. In addition, is cross motion lo amend 1o add Creseent
Heighis Diamond Holdings, LLC and CH International Holdings, LLC as defendants in this
action on the ground tbat. they are me;n_bers of defendant Cresqeul and, as such, are liable on the.
fraudulent conveyance and wrongf.u]. distribution claims, is denied. As stated above, there is no
basis for those causes of action because plaintiff has failed to plead a breach of the License

Apreement and has not shown that it is a credilor of Crescent.
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Accordingly, itis

'ORDERED that the motion to dismiss by defendant Crescent Heights Diamond, LLC is
granted, and the complaint as against defendant Crescent Heights Diamond 1.LC is dismissed
with costs and disbursements to defendant Crescent as taxed by the Clerk of the Court; and it is
further

ORDERED that the motion to dismiss by defendants Sonny Kahn, Russell W. Galbut,
and Bruce A. Menin is granted, and the complaint is disu1i§sed as against these defendants with
costs and disbursements to these individual defm.]dants Kahn, Galbut, and Menin as taxed by the
Clerk of the Court; and it s harther

ORbERED that the Clerk is directed to enter judgment accordingly; and it is further

ORDERED that the plainiiff’s cross motion for summary judgment is denied; and it is

further

ORDERED that the plainliﬁ"s' cross motion to amend is denied.

Dated: December 22, 2008
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