


SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK

e X
RUMP MARKS LLC, ,

Plaintiff, Index No. 08601372

-against-
YERIFIED COMPLAINT

CRESCENT HEIGHTS DIAMOND, LLC, SONNY N .
KAHN, an individual, RUSSELL W. GALBUT, an N

individual, BRUCE A. MENIN, an individual, cach said 2 ﬁ“
individual being a member of Crescent Heights {

Diamond, LLC, and THOSE UNKOWN INDIVIDUALS A
AND/OR UNKNUWN ENTITIES CONSTITUTING THE %y, A N R
REMAINING MEMBERS OF CRESCENT HEIGHTS ‘ O et
DIAMOND, LLC, & N Lo : %
A "’%&:s"ﬁ‘i’
Defendants, d 5N

U, v . ® N

&

Plaintiff, Trump Marks LLC (“Trump Marks” or “Plaintiff"), by its :;ﬂ(imeys, Merster
Seelig & Fein LLP, as énd for its verified cdmp}aim (the “Complaim‘") against défendzmts
Crescent Heights Diamond, LLC (“Crescent”), Sonny Kahn (“Kehn™), Russell W. Galbut
(*Galhut™), Bruce A. Menin ("Menin,” and, together with Kahn anﬁ Galbut, collectively, the
“Named Members™), and Those Unknown Individuals and/ur Entities Constituting the remaining
members of Crescent Teights Diamond, I.LLC (collectively the *Unknown Members™), alleges as
follows:

THE PARTIES

1. Plaintiff Tramp Marks LLLC is a Delaware Timired Liability Company with

s principal place of business at Trump Tower, 725 Fifth Avenue, New York, New York 10022,




2. Plaintiff, controls and is in the business of licensing, certain United States
Trademarks (collectively, the “Trump Trademz;rks”) covering real estate and related services and
other rights, in the name, trademark, service mark, designation, and identification “TRUMP.”

3. The Trump Trademarks ‘werc registered and are owned by Donald J. Tr.ump,
a world-renowned and preeminent builder and developer of luxury residential real estate, among
other things, whorcnjuys the highest reputation in these fields.

4, Dcfénﬁant Crescent is 2 Delaware Limited Liability Company with a
principal place of business at 2930 Biscayne Boulevard, Miami, Florida 33137,

5. . DcfendAaAm Crescent, along with its affiliate, Crescent Heights of Ameﬁca.‘
LLC, are engaged in the business of; among other things, building and developing first class
re,sidc;xiia] conduminium propertics Lhroué,hout the world. .

6. >Dcl'cndam Sonny Kahn is an individual having an address at 5940 North Bay
Road, Miami Beat.;h, Florida.

7. | Defendanmt Kahn, on information and belief, is now a member of the
d efendani Crescent and was a member of Crescent in January 2008.

8. Defendant Russell W, Galbut is an individual having an address a1 5225
Collins Avenue PH-8, Mia.mi Beach, Florida.

9. | Defendam Galbut, on inforrmation and belief, is now a member of defcmiam
Crescent and was a meﬁkr of Crescent in January 2008,

10. Defendant Bruce A. Menin iis an individual having an address at 71

Townline Road, Wainscott, New York.
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11, Defendant Menin, on information and belief, is now a member of defendant
Crescent and was a member of Crescent on January 2008,

12. The Unknown Members, designated as such pursuant to CPLR Section 1024,
are those remaining mdmdua]s and/or entitics, beyond the Named Members, who now own a
membership interest in defendant Crescent and owned such membership interest in January
2008.

JURISDICTION AND VENUE

13. hirisdiction and venue are proper in this court pursuant 1o bccnon 17(a) of
the agreement 8iving rise 1o this action {dcscribed in paragraph 14 below). Under Section 17(a)
of said agreement, the parties specifically agreed and consented to any suit, action or proceeding
arising out of or in connection with a dispute under said agreement being brough exclusively in-
a chcrval Cournt or New York State Counl Jocated in the State of Nt::W York, New York County,
and i!TE:VL)C&bf)’ waived any objection ﬁ) venue in any such courl, and any claim thal any such
action brought jn any such court has been brought in an inconvenient forum,

BACKGROUND

14, On or about May 23, 2006, Plaimiff and defendant Crescemt entered into a
licensc Agreement (the “Licensc Agreement™) pursuant to which Plaintiff licensed to defendam
Crescent the nght o use the name Trump Tower” together with an associaled approved logo
{collectively, the “Licensed Mark™, in connection with defendant Crescent’s design,
construction and marketing of condominium units in what was Planned 1o be the tallest smu.ture
in Israel, 2 70 story first clags residential condominium property cnmainjng approximately

786,000 square feer, including residential and retail space (the “Tower Property™), which was 1o
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be built by defendam Crescent on certain parcels of Jand then owned or to be acquired by
deferndant Crescent, located in Ramat Gan, Istael, to wit: Parce] 233 of block 6128, having a
- registercd area of 547 Square meters, parcel 476 of block 6128, having a registered area of 2,047
Squure melers, parcel 468 of block 6128, having a registered arca of 9,249 square meters, and
parcel 47 of block 6128, having a registered area 2,961 square meters {collectively, the “Land'™).
15. Effective May 23, 2006, Plainiff and defendant Crescent entered into a First
Amendment to Licensa Agreement (the “Firs; Amendment™), which, among other things,
changed the Licensed Mark from *Trump T ower” to “Trump Plaza.” A true and correet copy of
the License Agreement and the First Amendment are collectively annexed h;“rcto and made a
part hereof as Exhibit A. |
16, Pursuant 1o Section $ of the Licensc Agreement, and Exhibit A thereto, defendant
Crescent was required 1o pay Plaintiff Royalties in connection with the sale of the condominium
iur-1its at Lhe Tower Property at a vate equal to 25% of the sale price per square foot for such
condominium uhits in excess of $550 (U.8.), nei of any value added tax ("VAT"), including a
non-refundable initjal Royalty payment of $1,000,000 (U.s)).
17, On or about April 30, 2007, defecndamt Crescent acquired title 10 all of the
| constitucnl parcely constituting the Land at a cost of approximately $44 million (U.S.).
18.  Plaintiff has complied with all of its oblj gations under the Licéﬁse Agreement.
19, Specifically, as required b_& the License Agreement, Plaintiff repistered the
Licensed Mark with the Isracli Trademarks OfTice in or about May, 2006,
20.  Additionally, st the request of defendants, Plainn'ff caused Donald J. Trump to

promote, and integrally associaic himself with, the Land and the Tower Property, through,
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among other things, Mr. Trump acting as Keynole Speaker, via live satellite video feed, in the
Isracl Business Conference held on December 9-11, 2006, organized by Israel’s leading business
néwspapen Globes.  Further, Mr. Trump’s association with the | Tower Properly elicited
substantial coverage [rom the press, and consequently promoted and cnhanced the value of the
Land.

21. In or about August 1, 2007, Plaintiff became aware that defendant Crescent was
engaged in negotiations 1o sel} the Land to a third party developer and thereby wbanden and
render impossible the performance of its obligations under the License Agreement, including but’
nol limited to Crescent’s obligation under Section 3(a) of the License Agreement to design and
~ build the Tower Property and market for sale condominium units at the Tower Property. -

22. By letter dated August 2, 2007 (copy attached as Exhibit B hereto), Plaintiff
warned defendant Crescent that a sale of the Land to a third party would result in defendam
Crescent defaulting on its obligations under the License Agreement, and would cause substantial
damage to Plainiiff, by reason of the failure of Plaintiffs to reccive substamial Royalties,
defendant Creseent’s unjust enrichment and the severe reputational damage Plaintiff’s brand
would suffer from Donald J, Trurpp‘s abrupt and forced dissociation from the Tower Property
project,

23. Defendunt Crescent nevertheless went forward with and consummated the sale of
" the Land 10 a third parly, Azorim Investment, Development and Construction Ltd. (FAzorim™).
24, Upon information and belief, in or about January, 2008, defendant Crescem

consummaled the sale of the Land 1o Azorim for approximately $80.2 Million (L_S.).
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25, Delendant Crescent contends that the performance of its obligations under the
License Agrecmcxﬁ, including but not Iimited 10 its obligation under Section 3(n) thereof w
desipn and build the Tower Property, was excused because, according to defendan Crescent, it
was unable to procure the necessary approvals 1o permit the construction of the Tower Property,
asa purely residential and retai) Property - as opposed to a mixed residential, retall and office (or
other use) pro;ect from the relevant Israeli authoriijes.

26. However, there is no provision in the License Agreement which states that the
Tower Property, as ultimately approved and permitted by the relevant Israeli authorities, must
not conlain any office or other type of space (beyond residentjal or retail space),

27. Further, defendant Crescent knew, prior to entering into the Iicense Agreement,
that the zoning laws applicable to Land did not permit the Tower Property to be designed and
approved as a purely residential and retail condominium tower as of right, without cenain
pevmits, approvals and/or variances being granted by the relevant Israeli authuritjes. .

28. Notwithstanding defendant Crescent's advance knowledge that permiis, approvals
and/or veriances were required 10 be procured from the relevant Israeli authorities in order for
the Tower Property 10 be des1gned and constructed, defendan! Crescent executed and delivered
o Plaintiff the anensc Agreement, which contains, at Section 3(a) thercof, the unqualified
obligation of defendant Crescent Heights 10 design and constmct the Tower Propertly. There is
no clausc in the License Agreement which permits defendant Crescent to avojd its unconditional
obligation under Section 5(a) of the License Agreement to design and build the Tower Project by
selling the Land in the event the aforesaid permits, approvals and/or variances were not issued by
the relevam Israeli authorities.
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29. By exccuiing and delivering the License Agreement as it was drafted, the parties

evidenced their mutual agreement 1o allocate the risk of failing lo procure the needed permits,

approval and/or variances 10 and upon defendant Crescent.
30. Auno time did Defendants consult with Plaintiff as to their alleped difficulties in

obtaining approvals and entitlements for a purely residential and retail project, or otherwise seek

Plaintiff’s view or assistance as 1o how best to proceed.

31 In any event, defendanis contracted 10 scll the Land in December, 2007, having

purchased the Land only cight {8) months previously, and thercfore defendants did not make
bona fide efforts to obtain the necessary permits, approvals and’or variances from the relevan

Israeli authorites.

32, Delendants were required under the License Agreement fo construct the Tower

Project so long as it included residential and retajl space, even if it included officc or other type

ol space, and to pay Plaintff the Royalties due on the sale of condominium units therein.

'33. By selling the Land to a third parly after being warned by Plaintiff thai doing s0
would result in defendant Crescent’s breach of the License Agrecment, defendant Crescent Jid
so at is peril, with _ﬁl” knowledge of and assuming the risk of the habilities it would thereby
incﬁr io Plainliff, for the damages Plaintiff would sustain from defendant Crescent's resultant

breach of the License Agreement.

34. By reason of the foregoing, defendant Crescent has breached and defaulicd upon

its obligations under the License Agreement and is liable and accountable 1o Plaintiff in

damages.
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AS AND FOR A FIRST CAUSE OF ACTION
(Breach of Contract against Defendant Crescent)

35.  Plaintiff repeats and realleges each and every allegation contained in paragraphs 1
through 34 hereof, inclusive, as if fully set forth herein.

36.  The License Agreement constitutes a valid and enforceable contract beiwcen
Plaintiff nn.d delendant Crescent.

37.  Plaintff has fully performed all of its obligations under the License Agreement.

38.  Defendant Crescent has breached the License Agreement by failing 1o honor and
perform jts obligations and promisés thereunder, including failing to design and build the Tower

" Property and market for sale condominium units at thc Tower Property and thereafier pay
Plaintiff Royalties as specified in the License Ag:reemenl.

39.' As a consequence of defendant Crescent’s breach of the License Agreement,
Plaintiff has been damaged in an amount to be determined at trial, such amount being oot less
than $45,000,000 (U.8.), plus interest and costs. |

AS AND FOR A SECOND CAUSE QF ACTION

(Breach of the ¥mplied Covenant of Good Faith and
Fair Dealing apainst Defendant Crescent)

40, *  Plaintiff repeats and realleges ench and every allegation contained in paragraphs |
through 34 hereof, inclusive, as if fully set foT{h herein,

41.  Pursuant to Section 17(a) of the Licens;e Agreement, the parties agreed that thr:' '
License Agrecment wonld be governed hy the laws of the State of New York. Under applicable
Jaw. the License Agrcémem includes an impBed covenant of good faith and fair dealing,

42.  Defendant Crescent breached the implied covenant of good faith and fair dealing

by selling the Land 1o a third party without having built the Tower Property, thereby frustrating
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the purposc of the License Agreement and depriving Plaintiff of the benefit ofvits bargain, and
reaping a Windfal] profit for itself in excess of $36 Million (1J.S.)

43.  As a dircct and proximate result of the foregoing breach of the implied covenam
of yood faith and fair dealing, Plaintiff has been harmed in ém amount 1o be determined at trial,
such amount being not less than $45,000,000 (U.S.), plus interest and costs.

AS AND FOR A THIRD CAUSE OF ACTION
(Indemnification against Defendant Crescent)

44.  Plaintiff rcpeats and realleges each and every allegation contained in paragraphs 1
through 34 hereof, inclusive, as if fully set forth herein,

45.  Pursuant to Section 11 of the License Apreement, defendant Crescent cxpressly
agrésd to indemnify and hold harmless Plaintiff rom and apainst any and all losses suﬁ‘cred.by
defendant Crescenl arising ol of a breach by defendant Crescent of any of its obligations, or o
delault by defendant Crescent under, the License Agreement.

46. By failing to design and build the Tower Property and market for saje
condominium units at the Tower Property and thereatier pay Plaintiff Royalties as specified in
the License Agreem'em, defendant Crescent has breached the express promises made by it and
iher'eby defaulted under the License Agreement.

47. In consequence, dcfepdznt Crescent is liable to Plaintilf for the Josses, including
reésonab]c anoméys‘ fees and disbursements, sustained by Plaimiff in bringing this action,
which seeks redress for defendant Crescent’s breach of and default under the License

Agreement,
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AS AND FOR A FOURTH CAUSE OF ACTION
(Unjust Enrichment against all Defendants)

48.  Plaintiff repears and realleges each and every allegation contained in paragraphs 1
through 34 hereéf, inclusive, as if fully set forth herein.

49, By virtue ol defendant Crescent’s receiving from flaintiﬁ the benefit of Donald J.
Trump’s world renowned reputation as the prec;mincnt developer of luxury residentia) properties,
‘and associated expertise, comacts, skills, knowledge and information, defendant Crescent,
through Donald ). Trump's association with and promotion of the Land and I'ower Project, has
been substantially and unjustly enriched.

50.  Specifically, by virtwe of Donald J. Trump's association with and piomotion of
the Land and Tc;“ver Project, including the irﬁpon&ncc 1o the worldwide market of Ms. Trump’s
identifying the Tel Aviv/Ramul market in general, and the Land as a prime development site in
said market, in particular, defendant Crescent was able 1o, and did in fact, sell the Land 1o a third
party, Azorim, for approximately $80.2 Million (17.S.), alter having acquired the Land less than
eight (8) months previouvsly for»only $44 Million {U.S.), which resulted in a windfall profit to
defendants of approximately $36,000,000.

51, The real estate market-in Ramat Gan, Israel did notlappreciate ma?erially during
the brief period defenda‘nt Cl"CSCCnl owned the Land (April to December, 2007) and certainly did
not appreciate during that period lo such a degree that the market vatue of the Land (to which
defendant Crescent added no value as ro entitlements were received) il;ncrcased from $44 Million
10 $80.2 Million in less than eight months (April to December, 2007).

52.  Defendams contend that bcceause the License Agreement does not require the

paymenl of any. Royalty or other consideration to Plaintiff upon a sale of Land and because
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(defendants contend) the requisite approvals and permits for the construction of the Town
Property could not be procured from the relevant Isracli authorities, the License Agreement has
not been breached.

53. By reason of the foregoing, equity and good conscience rchirc that defendants
make restinni-on to Plamtiff in an amount equal to the value of the benefit defendanis unjustly
received.

54. By reason of the foregoing, defendants have been unjustly enriched f)y virtue of
defendant Crcscem’s sale of the Land (which it had purchased in 2007 for approximately $44
million) for approximately $80.2 million in 2007 (with a closing in January, 2008). This sale
resulied in a windfall profit to defendant Crescent of approximately $36,000,000, which windfal!
profit, on information and belief was thereafter distributed to the Namcd Members and Unknown
Members. Further, said windfall profil was realized by virtue of the world renowned reputation
of Danald J. Tramp as the preemineni developer of lu:éur?residcnﬁa] properties, and the
'associatcd expertise, contacts, skills, knowledge and confidential information of Plaintiff;

55. | Plaintiff is therefore entitled to judgment requiring defendants 1o make restitution
1o Plainuff of the windfall profit realized by defendant Crescent upon the sale of the Tand, and
thcreaﬂer on information and belief, distribmted 1o the Named Members and Unknown
Members, in an amount to be determined by the Court, such amount being approximately

$36,000,000 plus interest and costs.
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AS AND FOR A FIFTH CAUSE OF ACTION
(Fraudulent Conveyance pursuant to New York
Debtor and Creditor Law §§ 273-275 agninst all Defendants)

56.  Plaintiff repeats and realleges each and every allepation contained in paragraphs 1
through 34 hereof; inclusive, as if fully set I'drth herein,

57. On or about May 23, 2006, Plaintiff and defendam Crescent entered into the
License Agreement.

58 In or about Janvary, 2008, in breach of its obligations under the Liﬁemsc
Agreement 1o design and build the Tower Property and market for Sale condominium units at the
Tower Property and thereafier pay Plaintiff Royalties as spcciﬁcd in the License Agreement,
defendant Crescent sold the Land !t; a t.hird party, Azorim, for approximately $80.2 Million
(U.S.), realizing a windfall profit of approximately $36 Million (U.S),

59.  Upon information and belief, shortly aficr receiving the $80.2 Million (U.S.) of
proceeds from the sale 9[ the Land to Azorim, defcn&am Crescent, a limited liabilify company,
disiributed the net proceeds from such sule, including the windfall proﬁls it réceived on such
sale, 10 the Named Members and the Unknown Members {the “Fraudulent Conveyance™).

60.  Atthe time it distributed the net proceeds of the said sale to the Named Members
and the. Unknown Members, defendant Crescent knew of its Jiability to Plaintiff for defendant
Crescent’s breach of the License Agreement, which liability therefore constituted a debt of
defcz;dant Crescent antecedent to the aforesaid conveyancé of the net proceeds of the salc by

defendant Crescent to the Named Members and the Unknown Members.
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61, Defendant Crescent received either no consideration or failed 1o reccive fair
consideration for the Fraudulent Conveyance 1o the Named Members and the Unknown
Members.

62.  The Fraudulent Convevunce was donc 1o delay, hinder and avoid creditors of
dcfendant Crescent.

63, Upon information and belief, the Frandulent Conveyance by defendant Crescem
to the Named Members an& Unknown Members was made without fair consideration and
rendercd defendant Crescent insolvent or was made at a time when defendant Crescent Wiy
insolvent, in violatjon of Section 273 of the New York Debtor and Creditor Law,

64.  Upon infc:rrnaliop and belief. the Fraudulent Conveyance by defendant Crescent
1o the Named Members and Unknown Members was made without fair consideration and Jefy
defendant Crescent with an unreasonably small amount of capital -with which to operate, in
violation of Scction 274 ofthe New York Debtor and Creditor Law.

65. Upon information and belief, the Fraudulent Conveyance by defendunt Crescent
to the Named Members and Unknown Members \\»'as‘ made without fair consideration at a tinse
when defendant Crescem intended or befieycd that it would incur debis beyond its ability to pay
. them as they matured, in violation of Section 275 of the New York chtbr and Creditor Law.

66. By reason of the foregoing, Plaintiff demands that the conveyances by defendant
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that it can pay Pléintiff any judgment obtained by Plaintiff against defendant Crescent in this
aclion.
AS AND FOR A SIXTH CAUSE OF ACTION

(Fraudulent Conveyance pursuant fo New York
Debtor and Creditor Law § 276 against all Defendants)

67.  Plaintiff repeats and realleges each and every allegation contained in j:»aragrapbs 1
through 34 hereof, inclusive, as if fully set forth hercin:

68.  Upon information and belief, the Frauduleni Conveyance was made by dcfendant
Crescent with the actual intent to hinder, delay or defraud cither present or future creditors of
defendant Crescent, and did, in fact, hinder, delay and defraﬁd Plaintiff. |

69. By reason of the foregoing, Plaintiff demands that the conveyances by defendant
Crescent lo the Namcd‘ Members and Unknown Members of the nel proceeds received by
defendant Crescent from the salc‘of the Land 10 Axzorim, be set aside as fraudulent, and that such
amounis be returncd by the Named. .Members and Unkno-wn Mcmbe-rs o defendant Crescent so
* that it can pay Plaintiff any Judgment obtained by Plaintiff against defendant Crescent in this
acuon.

AS AND FOR A SLVENTH CAUSE OF ACTION

(Attorneys’ Fees pursuant to New York
Debtor and Creditor Luw § 276-a against all Defendants)

70.  Plaintiff repeats and realleges each and every allegation contained in paragraphs |
through 34 hereof, inclusive, as if fully set forih herein. .

71. By rcason of the [orepoing, and pursuant to ﬁeu’ York Debtor and Creditor Law
Section 276-a, Plaintiff demands Judgment against the Defendams for al} of the cost and

disbursements of this aclion, including jts atiomeys® fees herein.
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AS AND FOR A EIGHTH CAUSE OF ACTION
(‘Wronuful Distributions in Violation of Section 18-607 of the
Delaware Limited Liability Company Act {or Section 508 of the New York Limited
Liability Company Act) against all Defendants)

72, Plaimiff repeals and realleges each and every ailegation contained in paragraphs |

through 34 hereof, inclusive, as if fully sel forth herein.

73, Defendant Crescent is a limited liability company organized under the Delaware

Lirnied Llab:lny Company Act (the * “Act™).

74, On or nbomt May 23, 2006, Plaintiff and defendant Crescent enteved into the

License Agrcement.

75. In or abow Janvary, 2008, in breach of its obligations under ihe License

Agreement {o design and build the Tower Property and market for sale condominjum unils at the

Tower Property and thereafier pay Plainti{f Royalties as specified in the License Agreemem

defendant Crescent sold ihe l.and to a third parly, Azorim, for approximately $80.2 Million

(U.8.), realizing a windfal) profit of approximately $36 MilLion (u.8).

76, Upon information and belief, shortly after recemng the $80.2 Million of proceeds

from the sale of thc Land 10 Azorim, defendant Crescent, a Delaware limited hablht'v company,

distributed the ner proceeds from such sale, including the windfal] pmﬁts it recelvcd on such

sale, to the Named Membus and Unknown Members (the “braudulem Conveyance™).

77. Al the time it distributed the net procecds of the said sale 1o the Named Members
and Unknown Members, defendant Crescent and sajd distributees knew of defendant Crescent’s
liability 1o Plaintiff for defendant Crescent’s breach of the License Agrcement, which liability

therefore constitied g debt of defendant Creseent antecedent 1o the aforesaid Travdulent
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Conveyuncc of the et proceeds of the sale by defendant Crescent to the Named Mermbers and
Unknown Members.

78, Defendant Crescent’s distribution of the net proceeds of the sale of the Land to
the Named Members and Unknown Members was a distribution made in violation of Section 18-
607 (2) of the Act (or Section 508 of the New York Limited Liability Company Act, if the Court
deems such act ap_plicablc),}in that, at the time of the distribution, eficr giving effect to the
distribution, all Labilities of defendant Cresccnt (other 1han certain liabilities to members and
liabilities with respect 1o non-recourse debt). but including, in particular, its antecedent debt to
Plaintiff for damages arising [rom s breach of the License Agreement, excecded the fair value
of the assets of defendant Crescen.

79. By reason of the terms of the License Agreement and Attorney Diamond’s letter
of August 2, 2007, among other lhings,-the Named Members and the Unknown Members knew,
o1 the time they réﬁeived a distribution of the net proceeds of the sale from defendant Crescent,
that said distribution violated Section 18-607(a) of the Act {or Section 508 of the New York
Limited Liability CompanyAAcL il'the Court deerns such act applicable), as aforesaid.

80, In consequence, the Named Members and the Unknown Members are liable 10
defendant Crescent 1o retum the wrongfu] distributions they received from defendan.i Crescent of
the net proceeds of the sale of the Land 10 Azorim, and Plaintiff is entitled o a judgmént
directing that said rclufn be made, so that Plaintff may Ihave satisfaction of judgmem for
damages awarded to it in respect of defendant brescent’s bréach of the Liccnse Agreement and

unjust enrichment as allcped herei,
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WHEREFORE, Plaintiff seeks Judgment:

(a)

(b)

(©)

(d)

{c)

()

()
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On the first cause of action for breach of contract as against defendant Crescent,
in an amount to be delermined at trial, such sum being not less then $45,000,000,
plus interest, costs and reasonable attorneys” fees;

On the second cause of action for breach of the implied covenant of good faith
und fair dealing as apainst defendant Crescent, in an amount 10 be determined at
trial, such sum being not less then $45,000,000, plus interest, costs and reasonable
attorneys’ fees; '

On the third causc of action for indemnification as againsi defendam Crescent, in
in amoum 1o be determined at trial, plus Interest, custs and reasonable-attorneys’

" fees:

On the fourth cause of action for unjust enrichment as against defendant Crescent,
In an amount to be detennined a1 trial, such sum being not Jess then 336,000,000,
plus interesy, costs and reasonable attorneys’ fees;

On the fifth cause of action for fravdulen conveyance as against all defendants
pursuant to New York Debtor and Creditor Law Sections 273, 274 and 275,
ordering that the conveyances by defendant Crescent to the Named Members and
the Unknown Members of the pet proceeds received from sale of the Land to
Azorim, he set aside as fraudulent, and that such amounts be retumed to
defendant Crescent by the Named Members and the Unknown Members, so that
defendant Crescent can pay Plaintiff any judgment obtained by Plaintiff against
defendant Crescent in this action, plus interest, costs and reasonable attorneys’
fecs;

On the sixth cause of action for fraudulent conveyance as against all defendants
pursuant 1o Debtor and Creditor Law_Sectjon 276, ordering that the conveyances
by defendant Crescent to the Named Members and Unknown Members of the net
proceeds received from the sale of the Land to Azorim, be set aside as fraudulent,
and that such amounts be returned 1o defendant Crescent by the Named Members
and Unknown Members, so that defendant Crescent can pay Plaintiff any
Judgment obtained by Plaintiff against defendant Crescent in this action, plus
interest, costs and reasonable altornéys’ fees;

On the seventh cause of action for attorneys’ fees pursuant 0 New York Debior
and Creditor Law Section 2762 as against all defendants, in an amount 1o be
determined at trial, plus interest and costs; and :
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™

Dated:

3697-0D2 Do 11

On the cighth cause of action for wrongful distributions made in violation of
Section 18-607 of the Delaware Limited Liability Company Act and/or Section
508 of the New York Limited Liability Company Aci as apainst all defendants,
ordering the Named Members and the Unknown Members 1o return 1o defendant
Crescent the distributions the former received from the latier in respect of the net
proceeds of the sale of the Land, so (hat Plaintiff may have satisfaction of the
Judgment awarded 1o Plaintiff on the first, second, third and fourth causes of
action herein,

Al such other and further relict as this Court deems Just and equitable.
New York, New York

May 5 2008
MEISTER SEELIG & FEIN LLP

\Séphcn B. Meister, Fsq.

2 Grand Ceniral Tower

140 East 45" Sireet, 19 Floor
New York, New York 10017
(212) 655-3500

Atlorneys for Plaintiff
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YERIFICATION

STATE OF NEW YORK )
. 58!
COUNTY OF NEW YORK )
Dornald 1. Trump, being duly sworﬁ, dcposes and says as follows:
I'am a member of Plantiff Trump Marks LLC. 1 have read the within Venfied
Complaint, and the same is true to my knowledge, except as to those matters alleged

upon information and belief, and as to those, I believe them to be true. The source of my

belief is my personal knowledge of the matt.ers set forth therein, my review of relevant

documents and the books and records of Trump Marks ]

. Swomn to before me this
A oy of May, 2008

BERNARD R. DIAMOND
Notory Public, Stcte of New York
No, 02DM4987017

Quolifisd in Wi

Commission Expiras ‘ B:; o, X
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LICENSE AGREEMENT
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TRUMP MARKS LLC
LICENSOR,

AND

CRESCENT HEIGHTS DIAMOND, LLC
LICENSEE

Dated: New York, N.Y.
May A3, 2006
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- LICENSE AGREEMENT

. d
THIS AGREEMENT (“Agreement”) is made as of ﬂ:e,?__gday of May, 2006, between
TRUMP MARKS LLC, a Delsware limited liability company (“Licensor™), with a principal
place of business at- 725 Fifth Avenve, New York, New York 10022, and CRESCENT
HEIGHTS DIAMOND, LLC, & Delaware limited lisbility company, (“Licensee”™), with &
principal place of business at 2930 Biscayne Boulcvard, Miami, Florida 33137. The Liccasor
and Licensee may hereinafter sometimes be refemed to as the “Parties” and individually as a

“Party”.
RECITALS

WHEREAS, Donald J. Trump, a world-renowned builder and developer of homry
residential real estate, among other things, who eq)oys the highest reputation in these fields, is
the owner of certain United Siates Tradémarks covmng certain real estate services as well as
certain other rights in the name, trademark, service mark, dcsngmmon, and identification
“TRUMP,;” and ‘

WHEREAS, pursuant to a cestain License and Qnality Control Agrccmun doted a5 of
May 25, 2005, between Trump Marks LP, as licensor and Licensor as licensee, Licensor controls
the Yicensing of the aforesaid Trump trademarks; hes the exclusive right to grant the license to
Licensce provided herein; and js the proper party to enter into this Agreement; and

* WHEREAS, Liccasce intends to (i) devdop a building (the “Building”) on certain land
(the “Land™) owned os to be acquired by Licensee, in Ramat Gan, Isracl, which Land i is Jegally
described as: Parcel 233 of block 6128, having a registered arca of 547 meters; parcel 476 of
block 6128, having a registered erea of 2047 meters; parcel 468 of block 6128, having a

- registered area of 5249 meters; parcel 47 of block 6128, having a registered area of 2561 meters;

and all that is built on 204 attached to the said four parcels (the Land, together with the Building
1D be erected thereon, collectively the “Tower Property™), which, oo completion of construction
will include a first-class, huxury residential condominjum component, which may include storage
spaces (the “Storage Spaces™) and parage spaces (the “Garage Spaces”) (collectively, the
"Residentinl Component™) end, a retail component, which may incinde one or more restawrant
units end one or more retail components .of the type commonly locatsd in similer projects,

(collectively, the "Retail Component™); (ii) design, develop, construct and operate the Tower
Propesty or portions thereof in the form of condominium ownership; and (iil) market, sel] and/or
Jease the units forming part of the Residential Component and the Retail Component
(individually, a “Unit” and collectively, the “Units™) o be contained in the Building. All of the
foregoing activities recited an subdivisions (i) though (iii) above, inclusive, to be performed in
accordance with the “Trump Standard” {as herein defined) 50 2s o maximize the value of the
Tower Property for the benefit of Licensee and Licensor; and

WHEREAS, Licensee desires to use the name “Tromp Tower™; which, together with any
"Approved Logo™ (as herein defined) is referred to berein as the “New Trump Mnark”; and

\-»'Cvt "‘c"g{n@& R
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WH]?;REAS, Licensor is willing to prant to Licensee the right to use the New Trump
Mark in accordance with and subject to the tenms, covenants and provisions of this Agreement.

NOVW, TBEREFORE, for Onc ($1.00) bol]nr and ofner good and valuable
consideration, receipt of which is hereby scknowledged, Licensor and Licensee do hereby agres
as follows:

1 License; Registration; Licensor Restriction

(@)  Promptly afier the date hereof, Licensor shall submit the New Tmmp
Mark for registration (the "Repistration™) with Tbe Istaeli Trademarks Oifice (the “TTO").
Licensze acknowledges and agrees that Licensor shall not be liable or responsible to Licensee for
any delay in or )imitation imposed upon the New Trump Mark during the Registration process or
-any refusal by the TTO to fegister the New Trump Mark, and i of Licensee's obligations ‘
hereonder regarding the use of the New Tmmp Mark, including but not limited to Licensee's
payment obligations bereunder shalt remain in effect whether or not Registration of the New
Trump Mark shall occur. Licensor sha.lt bave the right to rapister this Agrecment with the
appropriate Isracli anthorities,

®) Licensor bereby grants to Licensee, during the *Term™ (as berein
defined), a nonexclusive (subject to Section 1(g)), nopassignable (except as provided in Section
12(b) and (c) hereof), nontransferable right, without the right to grant soblicenses, to use the
_ "New Trump Mark alane or es part of the Approvad Logo(s) solely for the purpose of identifying
the Tower Property 21 its above~-mentioned location, subject to all the terms, covenants and
provisions of this Agreement. Licensee shall be required to, and hercby agrees 1o, use the New
Trump Mark as the sols identification of the Building during the Term. Licensee shall also have
the right 10 use the New Tremp Mark in sigoege, print medium, television, radio, intemet (the
“Internet™), and other forms of promotional and publicity materials and facilities, solely with
respect fo the promotion of the Building, subject to all the terms, covepants and provisions of
this Agreement. In connection with Licensee’s exercise of the forepoing maoketing rights,
Licensor reserves the right to prohibit the making of represeatations on behalf of Licensor or
Donald J. Trump, or the use of materisl which, in the judgmeat of Licensor, donol accurately
reflect facts about Licensor and/or Donald J. Trump.

©) Liceasor btreby prants to Licensee, during the Tenm, the right to permit
Residential Component Unit owners and lessees, and Retail Componeat Unit owners and Jessess
(coliectively, “Occupants™) to use the New Trump Mark solely for the purpose of identifying in
adverlising and proinotion of their Residential and Retail Component Units in connection with
offiers to sell or Jeass such Units, and es the address of such Occupants at the Building.
However, such right shal) not permit the Occupants to use the New Trump Mask as part of the
name or identification of such Occupants. Trade names such as “Trump Tower Restaurant™ or
“The Rzstaurant at Trump Tower™ are not permitted or authorized bereunder. Licensee agress
that the foregoing rights 2nd restrictions governing Licensee’s and such Occupants® nse of the
New Trump Mark, including but not limitcd to its obligation to comply with the Trump
Standard, apd Licensor’s access to the Building as provided in Paragraph 3(d) hereof, shall be
set forth in:
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()  each contract of sale or lease, pursuant to which an Occupant shall
acquire or Jease a Unit froma Licensor; and

(i)  cachsucceeding contract of sale, Lase. or sublezse pursvant to
wlnch an Occupant shall scll or otherwise transfer or Jease its Unit or assign its Jease or sublease
its Unit; and

(i)  the bylaws of the Building (Tekanon Habait Hameshutaf) (the
“Bylaws") which shall be registered by Licensce with the Tel Aviv, Isracl Land Registry,
together with th= regisiration of each purchasing Occupant’s ownership of its Unit.

Each such contract of sale, Jease, assignment, sublease and the Bylaws, and en English
transiation of each, shall be subject to the approval of Licensor. Licensee agrees to cooperate
foily with, and furnisb assistance to Licensor In any sction by Licensor required to ensure that
any use of the New Tramp Mark by the Occupants complies with the terms and conditions of
this Agreement.

(d)  Inconpection with ifs identification and promotion of the Buﬂdmg.
Licensee may propose to use cerlain composite trademark(s) and/or Jogos in association with
and/or incorporating the New Trump Mark, inchuding, but not limited to, a Jogo that substantially
- consists of distinctive design elements of the Building, {collzctively, the *Proposed Logo” or
“Proposed F.ogos™). Prior to any adoption and/or use of any Proposed Logo, Licensee shal)
submit a graphical representation of such Propossd Logo to Licensor precisely in the manner
which Liccasee intends such Proposed Logo to appear in commercial use. Following Licensee’s
submission of such Proposed Logo to Licensor, Licensor shall review such Proposed Logo
within fifieen (15) days of receipt thereof, and if such Proposed Logo meets with Licensar’s
preliminary approval, Licensor shall commission its Israe) trademark counsel to condnct a fall
trademark search and make mn assessment as to the likely registrability and/or availsbility of
such Proposed Logo for use. Licensee shall bear the costs incurred in the trademark clearance
assessment of each Propased Logo. Upon obtsining the assessment of counse! regarding
clearance of eny Proposed Logo, Licensor shall, bn its reasonab)e discretion, within fifteen (15)
days of receipt of tovnscl’s said assessment, determine whether to approve such Proposed Logo.
Licensor shall promptly notify Licensee in writing whether or not it is permitted to adopt and/or
usc any given Proposed Logo. Licenses may submit multiple alternative Proposed Logos at the
same time, which shall proceed concurrently throegh the approval process, subject to the
provisions of this Agreement. Licensee shell not adopt and/or nse any Proposed Logo unless and
until it obtains Licensor’s approval, iri writing, in the manner sct forth in this subparagraph 1(d).

(e)  Ifthe Licensor approves any Proposed Logo, such Proposed Logo shall
thea be r=ferred 1o 2s an "Approved Logo.” At such time thet the Licensor approves any
Proposed Loga, in writing, Licensee acknowledgss and agrees that Licensor shall own all right,
title and interest in and to any and all Approved Logos and that Licensee’s sole rights with
respect thereto shall be to use such Approved Logos subject to, and in acoordance with, the
terms, coverants and provisions of this Agresment. If and when any Proposed Logo is approved
in writing by Licensor in accordance with the terms of this Agreement, such Approved Logo will
be considered a5 of the date of such approval as a New Trump Mark and will be subject to the
terms and cenditions of this Agreement. On teymination of this Agreement, Licensor shall
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assign to Licensez (in a form reasonably accepiable to Licensee) ell of Licensor's nght, title and
interest in and {o the Approved Logos adopted and used by License, if any, but only that portion
of such Approved Logos (the “Design Logos™) that do not coniain any elemeat of the name
“Trurop” or can be readily separated and clearly distinguished from the name *Tramp.”

()  -Licensor sball file trademark 2pplications for the New Trump Mark (other
than Approved Logos), at Liccnsor's expenss, in English and Hebrew, and each Approved Logo,
at Licensee’s expense, including the expense of ey renewals of any such Registration, with the
ITO in Classes 36 and 37. Applications for Approved Logos, if approved by the JTO, will be
deemed a part of the New Trump Mark.

(g)  Provided tha Licensee is not in default of this Agreemsnt afier any
applicable notice and cure period provided herein, and this Agreement is in full force end eifect,
then: :

A.  umtil the first to occur of (i) the dete that is forty-two (42) months from
exccution of this Agreement; and (i) the daie npon which at least nincty (90%) percent
of the Units available for sale to the public.arc subject to binding contracts of sale,
Licensor will not license the name “Trump” for 2 residential condominitm building, with
or without storage spaces, garage spaces and retail areas, within the area of Tel Aviv,
Isrnel shown cross-hatched on Exhibit C annexed hereto and made a ‘part hereof (thc
*Restricted Area™); and

B. until the date that is twelve (12) months from the date bereof, Licensor
wiill not license the name “Trump”® for a “Condominium Hotel" (as herein defined).

C. Nothing contained in this Agreement shall prohibit or restrict Licensor or
Dopald J. Trump or any affiliate of either, from licensing the “Trump™ name, other (han
the New Trump Mark, wheiber zlome or in combination with other words, for the
d:vclopmml, construetion, opmﬁm and/or management of ove or maore hotels, as that
t:rm» is customarily used, or for any other use not expressly prohibited bercin, nnywbm:

in Tel Aviv or elsewhere in Israz).

D.  For the purposes of this Paragraph 1(g) “Coudominjum Hotel” shall
mean apartment hotels and/or snite hotels and/or apartment buildings (which may be
residential condominium buildings) (x) in which the owners bave the right 1o include
their apastments or units in a renta) program for predominantly trapsient occupascy,
whether short-term, medivm-term or Jong-term, with a majority of the apartments or units
of the bnilding anticipated, bul not required, to participats in the yental program on a

. predominantly short-term transient eccupancy basis; () which provide to such apariment
or pnit owners services customarily provided by a hotel, such &s a registration desk,
cleaning services and the like; and (z) which ars professionally menaged by an affiliate of
Licensororby a t}urd-pany manager.

(h)  Licensor shall cause Donald J. 'I'mmp to make one (1) trip fo the Tower
Project (the “Trump Appearance™), at Licensee's expense for first cless air transportation and
first class accommodations and food, for no more than ane (1) day of six (6) working hours, for

=8 ';l\:vﬁm?g:~ NS

e L e
S St Aa e L

L ﬁ"“ Wgrv SOt i@{.,“-, R,




i
v
5
v

H

s

]

LAY AWALd Avie Licwss: Ry S- 1R VIO 1IOC

the promotion of the Tower Project to the public. The Trump Appearance shall occur on a date
reasonably aceeptable io the Parties, but consistent with Donald J. Trump’s professional
schedule. :

®» Any Internet website addresses obtained and utilized by Licensee with
respect to the promotion of the Tower Property shall be subjct to the approva) of Licensor in
writing, which approval shell not be nnreasonably withheld or delayed; and if so approved, shall
be issued exclusively in the name of Donald ). Trump, as the owner thereof,

T2 Exclusions te License; Use of License

(2)  Licensoe recognizes and agrees that no rights, other than as expressly

"provided berein, to use the New Trump Mark are granted hereunder, whetber as to activities,
products, services, or otberwise. Solely for promotional purposes, Licensee may produce, sel) or
give eway promotions] items, décor elements, souvenir products, {.8.g. pens, bathroom towels,
tumblers and monogrammed clothing) and any iteans customarily sold in a spa (including but not
limited to cosmetics, robes, slippers, znd t-shirts, respectively), which bsar the New Trump
Mark, have been reasonzbly approved by Licensor as to design, development, marketing and
sales, and conform to the Trump Standard. The following mérchandisirg items shell be royalty-
free during the term of this Agreement: (§) promotianal give-awzys, and (ii) any items purchased
from Licensor or its designee. As for other merchandising jterns, Tncluding those sold in a
sundrics store or gift shop or a spa or other portions of the Tower Property, Licensee will pay or
will cause any tenant, licensee or otber operator theseof to pay, to Licensor royabties in respect of
such ‘sales in an amount equal to fifieen percent (15%) of all net sales after deduction of only
Lstacli-Valve Added Tax and returns (the “Sales Royalties™. Sals Royaltics wil) be paid to
Licensor quarter-annoally within thirty (30) days of the close of cach quarter. Payment of the
Sales Royalties shall be accompanicd by Licenses’s statement certified by the Ckief Financial
Officer of Licenses as true and complete (the “Statement™) in such detai] as Licensor shall
reasonably require, with respect to the Sales Royaltics provided in such Statement. Licensee
shall not have the righit to nss the New Trurnp Mark in coonection with individual facilities
within the Tower Property, or with any products or seavices sold or offered for sale in the Tower

- Property or elsewhere, except es provided berein, or if and es may subsequently be apreed to in
writing by Licensor in Licensos’s sole and ebsolute discretion.

(b}  Licensee also recognizes and egrees that it has oo other rights to the vse of
the name “Trump"” other than in respect to the licensed New Trump Mark, and recognizes
Licensor’s sele and exclusive ownership of all proprietary sights in the name “Trump” and in the
New Tromp Mark. Licensec will not register nor atiempt io register the New Trump Mark or
) “Trump” or any derivations or phonetic equivalents thereof, es a name, mark or otherwise.
. : Licensce agrees neither to assert any claim to any goodwill, reputaticn, or ownership of ths pame
*Trump” or In the New Trump Mark nor to contest the validity or ownership of the New Trump
Mark. Licensee agrees that it will not do, or permit any act of thing fo be done, in derogation of
: any of the rights of Licensor in connection with Licensee’s use of the New Trump Maxk cither
} during the term of this Agreement or thereafter and that Licensee will pot use the New Trump
i Mark except es licensed bereunder, Licensee further acknowledges and aprees that any goodwill
associated with the use of the New Trump Mark shall inure directly and exclusively to Licensor.
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(c)  All vses of the New Tsump Mark by Licensce shall faith:fully rc;:roducz:
the design 2nd sppearance of the New Trump Mark.

(d  Atthe request of Licensor, Licensce shall include *he trademerk
designation legally reguired or uscful for enforcement (e.g. “TM”, “SM” or ®, as spplicable) m
connectiop with Licensce’s use of the New Trurop Mark.

O] Exc:i)t as specifically authorized under this Agreement, Licensee shall not
use the New Trump Mark in whole or in parton or in connection with any other businzss and
shall not permit or authorize any other person or entity fo use the New Trump Marks in axy
manner. .

()  Licensor shall have the zight to review 2nd approve in wrjting, all
promotional matesials or any other materials (with an English translation) using the Naw Trump
Mark prior to Licensee’s use of such materials. Licensor sbal) within Licensor's reasonabile
discretion, review and approve such materials within ten (10) business days of its receipt of such
materials; provide however, if Licensor shall fail i approve or shall reject any snch submission
within such ten (10) business day period and after three (5) days following an additional written
notice 1o Licensor, seat upon the expiration of such ten (10) business day period, such
submissions shall be deemed spproved by Licensor. Notwithstandiag the forcgoing, in no event
shall Licensec issue a press release concerning Licensor (or Donald J. Tnnmp) without
Licensor's prior written approval.

(g) Licensce agrees to ensure th.a.t,.in such cases s Licensor may require, use
or display of the New Trump Marks are in the mamer sufficient to indicate that the New Tremp
Marks are owned by Licensor and are being used under license.

3. Tromp Standard; Trump Standard Defaults Power of Attorney. As a material
inducement for the grant of the Yicense provided herein, Liccnsee covenants and agrees with
Licensor:

(8)  todesign, develop, construct, markel, sell, equip, operate, repair and .
maimain the Tower Property, in each ease, with ths level of quality and hocury associated with
the premier, first class mixed-use residential condominium building known as the Aldrov

" Building in Tel Aviv, Israel ( the “Signature Properfy”); and

(b)  atall times, to maintain, and ensure by the provisions of the Bylaws, and
by each contract for the sale of 2 Unit and each leasc and sublease of a Unit, that Liccnsee and
cach Occupant (hereinafier singularly, a “License Beneficiary,” and collectively, “License
Beneficlaries™) maintain standards, with respect to the Tower Propealy, and the Residential and
Retail Components thereof, as the case may be, that are at least equal to those standards of
design, development. construction, merketing, sale, cquipping, operation, repair and maintenance
followed by the Signatuse Property {for the purposes of this Agreement, such standards as the '
date hereof, are collectively called the "Frump Standard™). .

(©)  Usinp its commercially reasonable judgment, Licensor shall be the sole
judge of whether a License Beneficiary is maintaining the Trump Standard, and if Licensor, in its
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commercially reasonable judgment, determines that the Trurap Standard is not being meintained
or that a License Beneficiary has breached any other provision of this Agreement relating to the
Trump Standard, (collectively, 2" Trump Standard Default™) Licensor may notify, as
applicable, the License Beneficiary theseof in writing (the “Trump Standard Default Notice™)
and if the Licznse Beneficiary shall fail to fully correzt to Licensor's satisfaction any condition
or cure any Trump Standard Default identified in the Tromp Standaré Default Notice, within
thirty (30) days of the receipt of such Trump Standard Default Notice, Licensor may
immediately terminate this Agreement and al} rights Ticensed bereunder by notifying the License
Bepeficiary in writing of such termination; provided however, that so Jong 2s the Tramp
Standard Default cannot be cared solely by the payment of mooey and the License Bencficiary
shall have commenced the curing of such Trump Standard Defeuh within svch thirty (30) day
period and shall diligently prosecute the curing thereof to completion, the License Beneficiery
shel) have such reasonable additional period of time as shal] be reasonably necessary 1o cure
such Trump Standard Default, but in no eveat more than the shoricr of (i) one hundred twenty
(120) days, or (ii) the number of days of “Jnavoidable Delay” (as herein defined) that the
License Beneficiary shall contemnporaneonsty document in writing to Licensor.

(d)  Licensor of its representatives shell at 81l times have access 1o, and the
right to inspect, the Tower Property, interior and extersor (but excluding the interior of non-
Licensee or its designees’ privately owned upits, unless anthorized by such nnit owners), and the
procedures utilized by the License BeneSeiaries, in the operation and maintenance of the
Residential Component and Retail Component durisg normal business hours, on not Jess than
twenty-four (24) hours notice, but without unreasonably interfering with the aperation of the
Tower Property, fo confirm License Beneficiarics’ compliance with the provisions of this
Agreement.

) @) Concurrently with the execution of this Agreement, Licensee shal)
execute and deliver to Licensor a Power of Attorney (the “Power”) in the form and on th= terms
annexed bereto as Exhibit B and made a part hereof, in form sufficient for yegistratior. with the
appropriate Israel govemmental authority, pursuart fo which Licensee irrevocably desigpates
Licensor or its stlomeys, as attorncy-in-fact for Licensee, to execate and deliver on behalf of
Licensee, any such documeants as shall be required to causé the registration of this Agreement, es
provided in Paragraph 1(s) bereof, to be cancelled in the event thet this Agreement expires or is
ferminated for any reason and Licensee shall fail to commence an action (the “Action™) to cajoin
or contest the cancellation of the registration of this Agreement within thirty (30) days of such
{crminetion. In the event Licensee shall commence an Action, then Licensor may canse the

 registration of this Agreement to be cancelled upon the conclusion of such litigetion. -

(i)  Subject to the provisions of Subsection (i) sbove, Licensor aprees

to register Licensee a5 an “uthorized person” in accordance with Section 50 and 51 of the Istacl
Trademark Ordinance.

4 Delivery of Plans and Specifications {o Licensor

{a)  Liccnsee shall deliver to Licensor the following preliminary plans and
specifications, informaticn and other Trump Stendard related flems (“Preliminary Plans™) for
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the Building, for the Licensor’s writien approval and determination that they comply with the
Truop Standards:

()  Theengineering and design of the Building and all service systems
of the Brilding;

(1)  The exterior design of the Building, including, but not Jimited to
the facade, signage, landscaping, access methods, and illuminztion;

(ii))  The interior signage, unit Jayouts and room counts;
(iv}  All furniture, fixtures, equipment, and appliances;

(v)  The sales and mark.etbig plan-for the Tower Property including
sales office location and layoul, sales stafl training and sales
collateral materials; -

(vi)  The identity of the contractors propossd by Licensee for the
canstruction of the Tower Property; provided, however, Licensor
shall be decmed to approve any contractor that is acceptable 1o
Licensee’s institutional construction lendzr for the Buifding; and

{vil) The menager(s) of the Tower Property; provided, however,
Licznsor shall be deemed to approve any manager that is
acceplable to Licensee’s institutional construction Jender for the
Building.

Within twenty (20) business days of receipt of the Preliminary Plans, Licensor will cither
approve the same or send a “Deficiency Notice” (as herein defined) to Licensee, whereupon
Licensee shall prepare and deliver to Licsnsor revised Prelimipary Plans (“Revised Preliminary
Plans”) which satisfy the Deficiency Notice, In the event Licensor does not deliver to Licensee
an approval or issue a Deficiency Notice within tweaty (20) business days of recsipt of eny
Ravised Preliminary Plans, Licensor shall be deerped to have approved the Revised Prelimipary
Plans, '

(b))  Prior to the commencement of the demolition of existing improvements or
coostruction of the Tower Property, Licensee shall submit its final plans and specifications
therefor (the “Final Plans and Specifications™) including each of the items delineated in
Subsection 4(a) {i) - (vii) bereof, to Licensor, to the =xtent not previously approved by Licensor
in writing. Following Licensee’s submission of such Final Plans and Specifications, Licensor
shall seview such Final Plans and Specifications within fifteen (15) business days of receipt
thereof  Withio fiffeen (15) business days after review of the Final Plans and Specifications,
Lizeasor shall deliver a report to Licensce, which either (1) approves, in writing, Licensee’s
Fmal Plans and Specifications or (b) identifics in detail and with particularity each portion of the
Final Plans and Specifications thet does not comply with the Trump Standard (the “Deficiency
Notice”) and specifies what changes need to be made to the Final Plans and Specifications
before Lizensor shall approve the Finel Plans and Specifications; Licensee shall thereafter -
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diligeotly ettempt to cure such deficiencics, and upoa completion, shall re-submit the revised
Final Plans and Specifications to Licensor. Upon obtaining the revised Final Plans and
Spesifications, Licenser shall review the same, mmd within ten (10) business days afier receipt
thereof, shsll cither: (x) 2pprove the seviscd Finel Plans ang Specifications or (Y} issue another
Deficiency Notice. If the Parties reach on impasse such that the Revised Preliminary Plans or
1the Final Plens are not approved by Licensor after Licensor issues three (3) or more Deficiency
Notices (with respect to each of the Revised Preliminary Plans and the Final Plans and
Specifications), Licensor and Licensee shall cach have the right io terminate this Agrecment.
Licensor agrees to work reascnably with Licensee to correct any deficiencies provided ina
Deficiency Notice, Licensor and Licensee may exercise such right of termination by delivering
written notice to the otber (the “Termination Notice™) within, but not later than, fifieen (15)
business days after the third Deficiency Notice, wherenpon this Agrecment shail sutomatically
terminate and be of no further force and effect . Notwithstanding the forcgoing, Licensor shall
_be entitled to retain any portion of the Royalty paid to Licensor prior to the date of the
termination of this Agreement. Orice approved, Licensee shall construct or cause construction of
the Tower Property in accordance with the Final Plaps and Specifications, approved by Licensor,
which shall adhere to and comply with the Trump Standerd.

5. Royalty

- " (8)  Licensee shall pay to Licensor for the rights granted fo Licensee
hereunder, the "Royaltv (as berein dcﬁn:d) set forth on Exhibit "A* annexed heseto and mede a
part bereof.

®) In the cvent Licensee shall be reguired to withhold any taxes or other
mandatory payments imposed by the Stete of Isracl {“Licensor Local Tax Obligation™), and
provided that a1 the time of the withholding thero is a donble taxation weaty in force between the
State of Israed and the United States enabling the Licensor to obtain a credit in the United States
with respect to such withholdings, Licenses shall pay such Licensor Local Tax Obligation on
Licensor’s behalf and furnish to Licensor the receipt, remittance voucher or other original
evidence of such payment of any Liceasor Loca} Tax Obligatiun so paid so that Licensor can
apply for a corresponding tax credit in the United States. Licensee shall fully cooperate with
Licensor and provide svch information and secords as Licensor may reasonably reguire in
connection with any application to the tax autherities of Isracl and/or the United States,
inchiding but not limited to, the obiaining of a credit for any Licensor’s Local Tax Obligation
peid in the State of Israc] which Royalties and other payments are bcmg made by Licensee to
Licensor bereundcr

6. Term, The term of this Agreement (the “Term™) shall commaence on the date hereof
and shall end on the first to occur of: (i) the expiration or carlier termination of this Agrecment,
as provided herein or (ii) the day upon which the Tower Property sball no longer be known by
the New Trump Mark, and ).jcensor and Licensee have pot agreed in writing or are net in
substantive discussions fcr the use of a Tramp Name as the name of the Tower Project.

A
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1. Nou-Trump Standard Defanli: Licensor’s Default

(2) In addition to the provisions of Paragraph 3 hereof, Licensee shall be
considercd in defawlt and Licensor may terminate this Agreement if Licensee sball default in ()
the payment of a sum of money and such default shall not be cured within a period of ten (10)
days after written notice of such defavlt is given by Licensor to Licensee, or (il) except as
otherwise provided in Section 3(c) hereof as they are related to a Trump Standesd Defrult, the
performance of any malerial obligation hereunder and such default shall not be cured within a
period of thirty (30) deys after written notice of such default is given by Licensor to Licensee;
provided, bowever, that so long as the defauit cannot be cured solely by the paymemt of a sum of
morey and Licensee shall have commenced the curing of such default promptly and in any event
within such thirty (30) day period and shall diligently prostcute the curing thereof to completion,
Licensee shall have such additional time as shell be reasonably necessary to cure such default,
not to exceed sixty (60) days. During any such default by Licensee, any sum of moncy due
hereunder shall accrue-interest at the highest rate permitied by applicable law.

(b)  Licensor shall be considered in default and Licensce may {erminate this
Agreement if Licensor shal) default in the performance of any material obligation hereunder and
such default shall not be cured within a period of thisty (30) days afier written noticz of such
default is given by Licensee io Licensor; provided, however, that so long es the default camnot be
cured solely by the payment of a sum of money and Licensor shall have commenced the curing
of such default promptly and in any cvent within such thirty (30) day period and shal? dilipently
prosccute the curing thereof fo completion, Licensor shall have such additiopal time as shall be
reasonably necessary to cure such defanlt, not exceeding sixty (60) deys.

8. Licensor’s Termination. In addition to any other right ar remedy of Licensor
hercunder, Licensor shall have the absolute right to terminate this Agreement and the rights
licensed hereunder, upon ten (10) deys prior writien notice of such termination to Licensce, if:

(@  Licensee files a petition in bankvuptcy or is adjudged bankrupt; or

(b) = petition in bankruptzy is filed against Licenseo and pot discharged
within sixty (60) days; or .

()  Licensze becomes insolvent, or mekes an assipoment for the benefit of its
creditors or any arrangement pursuant to asy bankruptcy or Jike Jaw; or '

(d)  areceiver is appointed for Licensee or its business; or

{c) = sobstantial portion of the Building is damaged or destroyed by fure or
other casualty and the Building is nof rebuili in & diligent and expeditious menner and in
compliance with the Tmmp Standard; or

(D the Tower Propesty or any part thereof is taken in condemnation or
cmineot domain proceedings and the remaining poriions of the Tower Property cannot be
operated in & manncr consistent with the Trmp Standard; or

HRR 2 ;#:"‘ ’_, = roe
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(8)  SoonyKahn, Russell W. Galbut and Bruce A- Menin (singularly, &
“Principal” and collectively the *Principals”) and any suceessor 1o any Principal approved by
Licensor or permiticd pursuant to Paragraph 12{c) bereof, cease collectively to own a majority of
the direct or indirect interests in Licenses end to contro} the day o day activitics of Licensee.

: (h)  The construction of the Building fails to commence within twenty-four
(24) months from the date of this Agreement, vnless such delay shall result from any strikes,
lockouts or labor disputes, mability to obtain labar (but excluding all delays resulting from
delays in obtaining permits for foreign workess that exist for more than ninety (90) days in the
2ggregate) or malerials or reasonable substitutes thereof, acts of God, governmental restrictions,
regulations or controls, terrorist, enemy or hostile government action, civil commotion, war, riot
or instrrection, fire or other casualty or other cvents similar o the foregoing beyond the .-

_ reasonable control of Licensce (collectively, “Unavoidable Delays™) i which event such

twenty-four (24) month pzriod shall be decrned extenced one (1) day for each day of

Unavoidable Delay which is contemporaneously documented in wrifing to Licensor; or

) A Tofes 4 (Form 4) has not been jzsucd for the Building within forty (40)
montbs from the commencement of construction, except as aresult of Unavoidable Dzlays, in -
which event, such thirty-six (36) month period shall be deemned extended one (1) day for cach
day of Unavoidablc Delay, which is contemporaneously decumexnted in writing to Licensor; or

® Closings have pot occwrred or binding cortracts with appropriate deposits
have not been sccepled by Licensee for al least seventy (70%) percent of the Units within forty
(40) months from the date of commencement of construction, except &S a result of Unavoidable
Delays, in which event, such forty (40) month period shall be deemed extended one (1) day for
each day of Upavoidable Delay, which is contemporancously documented in writing {o Licensor.

(&)  Licenses shall potify Licensor in writing of each Unavoidable Delay
provided in subparagraphs (b) through () inclusive, above and the reasonably anticipated
doration of the same, prompty after the occurrence of the same, otherwise such Unavoidable
Delay shall be deemed waived.

()  Notwithstanding the termination of this Agreement pursuant to any of its
terms, Licenser shall be entitled to receive, and Licensee shall pay to Licensor all Royalties that
have eccrued to Licensor prior to the date of termination. Royahies due to Licensor pursuent to
this Section B (1) shall be paid to Licensor on the delivery of possession of 8 Unit, and such
obligations shall survive such tenmination. A Licensee Fee shall accrue to Licensor on date that
a contract-of sale or a leese of a Unit is entered into.

9. Licensee’s Termination. Noiwithstanding anything to the contrary herein, including
but not limiled to the provisions of Paragraph 7(b) bereof, Licensee shall have the right to
terminate this Agreement upon ten (10) days prior written notice of such termination to Licensor
i£ : ’

(a)  the Building or any part thereof is teken in condemnation or eminent
domain proceedipgs and the remaining portions of the Building and land upon which it is located
canmot be operated in 2 manner consistent with the Trump Standard; or

11
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(b)  pior to the sale of at least seventy (70%) percent of the Units in the
Tower Property that arc offered for sale to the public, Donald J. Trump (i) dies; (i) becomes
permznently incapatitated or otherwise ceases permanenily to render services to Licensor; (iii) is
no longer a principa} of Licensor; (iv) is convicied of a felony; (V) files a petition in bankruptcy
or is edjudg=d bankrupt; (vi) a petition in bankruptey is filed ngainst Donald J. Trump and not
discharged within sixty (60) days; or (vii) becomes insolvent, or makes an assignment for the
benefit of his creditors or any arrangement pursuant to any bankruptcy or like law.

{€)  The terminstion of this Agreement pursuant to this Paragraph 9 shall pot
impair Licensor’s right to recsive the Royalty in respect of units for which purchase contracts
and leases shall be entered into prior to the date of termination.

10.  Discontinuation of Use of Marks. Upen the expiration or termination of this
Agreement for any reason, Licensee will immediately undertake its best efforts to discontinue
any and all uses of the Trump Marks, by itself and by any Occupant, and make and shall cause
cach Occupant to make; no further usc of the same whatsoever. 1f Licensee or any Occupant
fails 10 so discontinue all such use within pincty (90} days, Licensor shall be eotitled to
immediate injunctive relicf in addition to damzges and all other applicable remedies.

11.  Licensee Indemyification. Licensee hereby agrees to indemnify, defend, and hold frez
2nd harmJess Licensor, its members, shareholders, employees, representatives, dircctors,
officers, and Donald J. Trump and ils and his successors and assigos (collectively, “Licensor
Indemnified Parties™) fiom and against any and all causes of action (including, but not limited
to, product liability actions, tort actions and actions of any Occupants) and reasonable out-of-
pockel expenses, including, but not fimited to, interest, penalties, atiorney and third party fees,
and all reasonable amounts paid in the investigation, defease, and/or seiticment of any claims,
suits, proceedings, judgments, Josses, damages, costs, liabilities end the like, (collectively
“Claims and Expenses”) which may be suffcred, incurred or paid by any Licensor Indemnified
Party, arising ip whole or in part, dirsctly or indirectly, out of (i) Licensee’s or its agents,
servants, employees or contraciors acts or omissions in bréach or default of this Agreement or
(i) the design, construction, operation, maintenance or repair of the Tower Property; or (iif) any
trademark infringement ection, proceeding or claim, or threat of such action, proceeding or
clzim, arising from any use of the Approved Logos or {iv) Liceasee’s or its agenls, servants,
employeces or contractors failure to comply with any Jaws. The foregoing indemnification shall

_ not apply to any Claims and Expenscs resulting rom the negligence or willful acts of any
Licensor Indemnified Party.

12.  Assignment

()  Licensor may assign this Agresment without the prior consent of Licenses
- 10 Donald 1. Trump or an entity controlied by Donald J. Trump, or any heir, successor or legal
representative of Licensor or Dopald J. Trump; provided the assignee assumes the terms and
cooditions of this Agreement and owns or contyols the New Trump Mark. This Agreement and
Licensee's nse of the New Trump Mark hereunder shall inure solely to the benefit of Licensct
and to any and all beirs, successors or assignees of Licensor who owns or cootrols the New
Trump Marks.
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(b)  Liceasee may assign this Agreement as collateral to an institutional
construction lender (the “Lender™) without the written consent of Licensor, provided that (i) the
form and content of such assignment shall be reasonably acceptable to Licensor; and upon an -
event of defanlt by Licensee under any such instituzional construction Joan the Lender shall,
within thirty (30) days of the date upon which it Jegally obtains possession of the Tower
Property, assume the obligations of Licensee herzunder. Until such time as he Lender shall
assume the obligations of Licensee bereunder, it shall have no right or interest in or to the New
Trump Mark.

(¢©)  The Principals may by will or intestacy transfer their direct or indirect
_interests in Licensee to each other or to the spouses or children of the Principals, which
transferees shafl be bound by the terms and provisions of this Agreement.

13.  Infringement; Licensor Indemnification

{a)  If during the term of this Agreement any trademsrk infringement action,
proceeding or claim, or threat of such action, proceeding or claim, based solely on the use of the
New Trnump Mark (exclusive, bowever, of any Approved Design Logos) for which Registration
has issned by the ITO pursuant 1o the terms of this Agreement, is instituted against Licensee,
Licensor hereby agrees, subject to the other provisions of Sectien 1(g) end this Section 13(a), 10
indemnify, defend, and hold free and harmless Licensce, its cnployees, representatives,
directors, officers, successors and permitted assigns from and ageinst any and all such canses of
action and reasonable out-of-pocket expenses, including, without limitztion, interest, penalties,
attorncy and third party fees which may be suffered, incurred or paid by Licensee in connection
therewith, Licensee agrses to cooperate with Licensor in the defense of such action and to take
no actions of any kind regarding such claim without the express prior writien consent of
Licensor, sach consent not to be onreasonably withheld or delayed. Licensor shall have the sole
and absolufe right to settle any such action and to negotiate and detearmine the settlement terms.
Licensee shall take all steps reasonably secommended to miligate its damages incurrsd,
including the remova! of any New Tromp Mark frorn the Tower Property and discontinuance of
any vse of the New Trump Mark, if required by Licensor. The remedy provided in this
paragraph shall be the sole aid entire remedy of Liccasee. Howeves, Liceasor shall not be
responsible for any special, consequential or exemplary damages or projocted Jost sales or profit
of Licensee or other costs, losses or expenditures of Licensee. Licensee shall promptly notify
Licensor of any marks used by third perties that may be confusingly similar or otberwise
damaging to the New Trump Mark, but shall take no other action of any kind with respect
thereto, except by express prior written authorization of Licensor.

()  If during the term of this Agreement any trademeark infringement action,
procecding or claim, or threat of such action, proceeding or claim, based on use of the New
Trump Maik (exchisive of any Approved Design Logos) is instituted against Licensor, Licensor
shall have, et Licensor’s option, the right to: (i) defend jtself against any such action, proceeding
or claim; or (if) enter info any ssttiement of eny such action, proceeding or claim in its sole
discretion.
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14.  Rcoresentations and Warranties; Covenants

()  Licensor represents and warrants to Licensce that:

(i)  Licensor has the power and authority and all necessary liceases,
authorizations, consents and approvals to perform its obligations under this Agrecment.

(i)  The exccution, delivery and performance by Licensor of the
Agreement does not and will not copflict with, or result in any breach or contravention of any
coctractual obligation to which Licensor is a party or any crder, injunction, writ ar decree of any
governmental anthority to which Licensor or its property is subject or violate amy requirement of
law. .

(ii5) . Licensor has pot granted to any third party any rights inconsistent
with the license rights granted to Licensee berennder.

(iv) This Agreement constitut=s a legpl, valid and binding obligation of
Licensor, enforceable agzinst Licensor in accordance with its respective terms, except as
enforceability may be limited by applicable bankruptcy, msolvency, or similar laws affecting the
enforcement of creditors’ rights generally or by equitsble principles relating lo enforoeability.

(v)  Licensos shall use its commercizlly reasonsble efforts to protect
and roaintain in full force and effect, at jts expense, (x) the New Trump Mark (cxclusive of
Approved Logos) in Israel, 1o the extent Registration bas been issued by the ITO; and (y) in the
United States, with respect to any repisiretions with the U.S. Patent and Traderoark Office of the
same trademark as the New Trump Mark (other than Approved Logos);

(vi) TheNew Trump Mark is free and clear of any and all Jiens and
other encumbrances and will not be pledged or granted as 2 security interest during the iemm of
this Agreement unless such pledge or security interest is subject fo this Agreement.

) . Licenses represents and warrants to Licensar that:

(i)  Licensee is u duly organized, validly existing and in good standing
under the Jaws of the State of Delaware. Licensee has the power and authority and ell licenses,
suthorizations, consents and approvals to pesform its obligations under this Agreement.

_ (i)  The exccution, delivery and performance by Licensee of this
Agreement has been duly anthorized by all necesszry corporate action, and does nct and will not
contravenc the terms of Licensee’s charter documeants, conflict with, or result in any breach or
contravention of, any contractual obligation to which Licensee is a party or eny orcer, injonction,
writ or decree of any governmenta) authority to which Licensee or its property is subjcot or
violate any requircment of law.

(i) This Agreement constitutes Jegal, valid and binding obligations nf
Licensee, enforceable against Licensee ia aceordance with their respective terms, except as

14
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enforceability may be limited by applicable bankruptey, iesolvency, or similar lews affecting the
enforcement of creditors' rights generally or by equitsble principles relating to enforceability.

(6)  Liceases covenants with, warrants and tepresents to Licensor as follaws

9] Liceases is not now, nor shall it be at any time during the Term, an
individual, corporation, partuership, joint venture, trust, trustee, limited liability company,
umincorporated organization, real estate investment trust or any other form of entity (collectively,
a "Person,”) with whom a United States citizen or entity organized under the laws of the United
States or its territories or entity having its principal place of business within the United States or
any of its territories (collectively, a “US. Person™), is prohibited from transscting business of
the type contemplated by this Agreemeat, whether such prohibition arises under United States
law, regulation, executive orcers and lists published by the Office of Foreign Asscts Control,
Departiment of the Treasury (*OFAC™) (inchuding those executive orders and lists published by
DFAC with respeet 1o Persops that have been designated by executive ordes or by the sanction
regulations of OFAC as Persons with whom U.S. Persons may not transact business or must Hmit
their interactiors io types approved by OFAC or otherwisc. Neither Licensee nor any Person
who owns an interest in Licensee is pow por shall be at any time during the Tenm a Person with
whom a U.S. Person, including 8 “finoncial institution” es defmed in 31 U.S. C 5312 (a) (2) as
periodically amended, is prohibited from transacting business of the type contzmplated by this
Agreement, whether such prohibition arises under United States law, regulation, executive orders
and Jists published by the OFAC or otherwise.

(i)  Licensee has taken, and shall coptinuve 1o take during the Term,
such measures as are required by applicablc law to assure that the funds paid to Licensor
hereunder, are derived: (i) from transactions that do not violate United States law nor, to the
extent such fumds originate outside the United States, do not violate the laws of the jurisdiction
in which they originated; and (3i} rom permissible sources under United States law and o the
extent such fimds originate outside the United States, under the laws of the jurisdiction in which
they originated. Licensee is, and during the Term will be, in compliance with any and a)l
applicsble provisions of the USA PATRIOT Act of 200}, Pub. L. No. 107-56, the Bank Secrecy
Act of 1970, as amended, 31 U.S.C. Section 5311 cL seq., the Trading with ths Encmy Act, 50
US.C. App. Section | ct. seq,, the Intemational Emergency Economic Powers Act, 50 U.S.C.
Scction 1701 et. seq., and the sanction regulations promulgatcd pursuant thereto by the OFAC,
aswell as Jaws 1elating 1o prevention and detection of moaey laundering in 18 U.S.C. Sanctions
1956 and 1957.

15, Inmswrance. All insurance coverage shall be subject 1 Licensor's review and reasoable
approval and shall include the following:

(a)  Prior to Commencing Corstraction:

{#  Jasensce's Contractkurs shal) provide evidence of a2 Contraclors
Al-Risk Policy providing Builders’ Risk Coverage on a Completed Value Form and Third Pasty
Liability with }imits of $100,000,000,

15
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(i)  Evidence of Workers’ Compensation/Employers Liability shall be
provided where applicable.

(i) Licepsce shall cause the Architect and Engineers to obtain and
meintain Architect’s and Engineer’s Professional Liability [nsurance during the period
commencing on the date of the Architect's Agrecment and expiring po eariier than twenty-four
(24) months after the substantial completion of the Building. Such insurance shall be in an
amonnt equal to a1 Jeast $5,000,000 per claim.

{b)  Post Constrnction of the Building:

()  Special Perils Insurance: Licensee shall maintain property
insurance against all risks of Joss to the Property costomarily covered by so-called “All Risk” or
“'Special Perils Form™ policies which shell inchide the following perils: building collapse, fire,
flood, burricane, lightning, malicious mischief, subsidence, terrorism, vandalism, loss of rents,
water damage, windstorm, additional cxpense of demolition and increased costs of construction,
inching, witbout Limitation, increased costs that arise from any changes in laws or other legal
requirements with respect to such on restoration in 2 minimum amount of $10,000,000; at Jesst
ooe hundred (100%) pescent of the replacement cost value of the Improvemients; and all tenant
improvements and bettzrments that any Jease requires.

(i)  Liability Insarance: Licensee shail maintain the following
insurance for personal injury, bodily injury, death, secident apd property damage (collectively,
the “Liability Insurance™): (i) public lability inswiance, including commersial general Jiability
insurance; (ii) owned (if any), hired, end nop-owned avtomobile liability insurance; and (ji5)
umbrella liability insurance. Liability Insurance shall provide covzrage of at Jeast $50,000,000
per occurrence and $50,000,000 in the annual apgregate, per location. If any Liability Insurance
also covers other location(s) with a shared aggregate limit, then the minirpurn Liability Insurance
shall be increased to $50,000,000. Liability Insurance shall mclude coverage for liability erising
from premises and operations, elevators, escalators, independent contractors, contractual liability
(including, without limitation, any Hability assumed under any leases), and products and
completed operations. Al Lisbility Insurance shal) name the Indemnified Parties as “Additional
Insureds™. : ’

(i) Evidence of Workers' Compensation/Employess Liability shall be
provided where applicable. :

(c)  Evidence, ncceplabls to Licensor, of the existence of all such insurance
shal) be given to Licensor st least every six (6) months during the Term hereof.

16.  Nofices,” Any notice, election, request or demand which by any provision of this
Agreement is required or permitied to be given or served hereunder shall be in writing end shall
be given or served by (3} hand delivery against receipt; or (ii) by any pationally recognized
overnight courier service providing evidence of the date of delivery; or (iii) by certified mail
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return reeeipt requested, postage prepaid; or (iv) by facsimile transmission, providzd it is also
concurrently sent by mail zs provided in (iii) above, in each case addressed to:

(a) Licensee:

Crescent Heights Diamond, LLC
2930 Biscayne Boulevard
Miami, Florida 33137

Attn; Sharon Christepbury, Esq.
Poc:  305-573-2315

with a copy to:

Holland & Knight LLP

131 South Dearbom

Chiczgo, IL 60603 -

Aftention: Grant McCorkhil), Esq.
Fax: (312) 578-6666

(®) Licensor

Trump Marks LLC

c/o Tae Trump Organization

725 Fifih Avenue

New York, New York 10022

Attention: Donald J. Trump
President

Fax: (212)755-3230

With a copy to: A

The Trump Organization L1.C

725 Fifih Avenue

New York, New York 10022

Attention: Besmard R. Diamond

Exccutive Vice President and General Counsel
Fax: (212)317-0037

or to such other address or addresses, or such other persans, as a party shall from time to time
designate by notict given and delivered as aforesaid. Any notics shall be deemed to have been
rendered or given: (w) on the date hand delivered (or when delivery is refused), unless such
band delivery wzs not on a Business Day (as herein defined) or was afier 5:30 p.m. on 2
Busipess Day, in which event delivery shall be deemed to have been rendered op the next
Business Day; (x) on the date delivered by a courier service (or when delivery is refused), unless
such delivery was not on a Business Day or was after 5:30 p.m. m a Business Day, in which
event delivery shall be desined to have been rendered on the next Business Day; (¥) thres (3)
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Business Days from the date deposited in the mail, if mailed as aforesaid; and (z) the date sent by
facsimile transmission, provided a copy is concurrently sent in the manoer provided in

on which business is transacted by the Bank of Israel.

1% Miscellaneous

(8)  This Agrecment shall be governed, both as to interpretation and
enforcement, by the laws of the State of New York and, as necessery, in the courts in that State,
without regard 1o any principles of conflicts of law. Any suit, action or proceeding seeding to
enforce any provision of, or based on any matter arising out of or in connection with, this
Agreement or the transactions contemplated hereby shall be brought in the federel court or state
court located in the County of New York in the State of New York, and each of the partics
hereby consents 1o the exclusive jurisdiction of such courts (and of the appropriate appellate
courts therefrom) in sny such suit, action or proceeding and imevocably waives, 1o the fullest
cxtent permitted by law, any objection that it may now or thereafier have to the laying of the
venue of any sach suit, action or proceeding in any such court of that any such suit, action or’
proceeding brought in any such court has beep brought in ‘an inconvenient form. Process in any
such suit, action or proceeding may be served on any party anywhese in the world, whether
within or without the jurisdiction of any such cowrt. The parties acknowledge that the courts of
the State of New York are a convenient forum for a sesohution of any disputes hereunder.
Notwithstanding the foregoing, but in addition to the rights provided above, Licensar shall have
the right, in its sole discretion, to apply for injunctive relief against Licenses in the courts of
Israel and the courts of [srae) shall have jurisdiction with respect thereto.

(b)  This Agreement may be executed in two or more counterparts, each of
which shall be deemed an original but all of which shall constitute one and the same instrument.

(© 1{ any provision hereof, or the application thereof to any person or .
circumstance, shall 1o any extent be invalid or unenforceable, the remaining provision hereln, or
the application of such provision 1o persons or-circumstences other than those 10 which it is held
invalid or unenforceable, shall not be affected thereby.

(rl) This Agreement contains the cotire agreement between the parties hereto
with respect to the subject matter hereof and may not be amended except by an instrumeat in
wiiting signed by a Licensor and Licensee. Failure of a party herete to complain of any act,
omission, course of action, or continucd acts or omissions, no matter how long such may
continue, shall not be deemed a waiver by said party of its rights hereunder, end all waivers of
the provisions hereof shall be effective only if in writing, signed by the party so waiving. No
waiver of any breach of this Agreement shall be deemed 2 waiver of any oth=r breach of this
Agreement or a consent to any subsequent breach of this Agreernent.

(c)  Licensor and Licensee covenant and agree that, without the written

conseat of the other Party, unless, as specifically provided herein, as may be required by lsw, or
in en sction or procecding to enforce this Agreement, they will not, under any circumstances,
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disclose or permit 1o be disclosed the existence of this Agreement or eny of its contents to any
persons or entities for any purpose whatsoeve:, other than solely to their respective shareholders,
directors, members, officers and otber cmployees, attorneys, accountants, baoks, Jenders,
{collectively, “Affiliated Parties™), in each such case, on a “nced to know basis.” All Affiliated
Parties shall be deemed bovpd by the provisions of this Paragraph 17{e). In conmection with any
such permitted disclosure to any Affiliated Parties, Licensor and Licensee, as applicable, sball be
liable to the other Party for the acts or omissions of their Affiliated Parties that are in violation of
this Paragraph 17(¢).

. 6)) Nothﬁ:smmhg apything to the contrary containcd herein, including but
not limited to the provisions of Paragraph 3 hereof, Licensor shall not be responsible for and
shall have no liability to Licensee or to any third partics for, any design, construction, repair, or
operation, means, methods, techniques, sequences end procedures, or for security or sefety
precavtions and programs, employed by or on behalf of Licensee with respect to the design,
constroction, repair, or opcration of the Tower Property. 1t is furtber understood and agreed by
Licenses thet Licensor is nol an architect, engineer, coptractor, or other professional licensed by
any state, city or municipal authority or any department or agency of any of the foregoing, and
Licensor sha!] provide no services to Licensee in suchi capacity and shall have no lizbility to
Licensee or 10 any third party as such. Any revicws, recommendations, approvals, and advice io
be firnished by Licensor nader this Agreemeat shall not be deemed to be wamranties or
guarantees or constitute the performance of professional services es aforeseid.

(g)  The Recitals set forth above are incorporated berein as if set forth in full.

{Signatures follow on the next page.)
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IN WITNESS WHEREOF, the parties have executed this Agreement which shall be

effective a3 of the date first set forth above.

LICENSOR:

LICENSEE:

CRESCENT HEIGHTS DIAMOND, LLC,
a Delaware limited liability company

By: Crescent Heights Diamond Holdings, LLC,
8 Deleware Jimited liability company
Its managing Member

Namc‘?Shnr;;\S'h:Ast:nbury
Title: Vice President
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EXHIBIT A

ROYALTIES

In consideration for Licensor’s execution and delivery of this Agreement and the rights
granted 1o Liccasee bereunder, Licensee shall pay to Licensor amounis (singularly, the
“Royalty” end collectively, the “Royalties”) equal to the sum of: .

$1,000,000.00 (U.S.), (the “Initial Payment”) which shall be non-refundable and
paid to Licensor on the date that Licensee shall be issued the initial construction
permit for the commencement of construction of the Building, other than permits
for demolition required under a pre-development loan; if any.

An amount (the “Residential Incentive™) equal to twenty-five (25%) percent of
the ampunt by which the average of the U.S. dollar aggrepate sales prices,
inciuding upgrading, for all unlts in the Residential Component that are-offered
for sale 10 the public (which shall not be Jess than nipety-five (95%) percent of all
units in the Resideatial Componest ) equals or exceeds $550.00 (U.S.) per
“Residential Squarc Foot” (as herzin defined), netof any applicabls value added
1ax (*VAT™) that is added 1o the purchasc price; and

An amount (the “Nop-Residential Incentive”) equal 1o ten (30%) percent of the
sales price, net of any VAT, for each Storage Space, Garage Space and unit of the
Retai] Component (collectively, “Non-Residential Portions™); and

An amount (the “Rental Incentive™) equal o ten (10%) percent of the goss
rental payments received by Licensee for residential units in the Residentiat
Component or retail units {or portions thereod) in the Retail Component or for
Storage Space or Garage Space, in each case less anly any common arca costs,
including comman wtilities, toxes and operating expenses and othes similar items
that are passed through to the tenants, without premiur or override edded by
Licensee:

For the purposes of this Exhibit A, “Residential Square Foot” shall mean the
area within each unit that is capsble of being air-conditioned. In the event the
Partics shall be required to utilize square meters as opposed to Residential Square
Feet, as the appropriate measurement for purpases of this Exhibit A, then the
Parties agree thel cach square meter shall equal 10.70391 square feet.

The Residential Incentive shall be computed and paid to Licensor (the “Interim
Resldential Payment™), less the amount of the Initial Paymest, on the date upon
which possession of eighty-five (85%) percent of the Residential Component
Units fhat are offered for sale to the public have been delivered to the purchasers.

A-l
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Upon the delivery of possessior of the last of the Residential Component Units
that are offered for sals m the public, Licensor and Licensee shall recompute the
amount of the Residential Inceptive for all Residentie! Compenent Units (the
"Final Residential Computation”). If the Fina Residential Computation is greater
thag the sum of al) Interim Residential Payments, the positive difference shall be
paid by Licensee to Liceosor within ten (10) days of such'comptation. If the
Final Residential Computation is less than the sum of the Interim Residential
Payments, the difference shall be paid by Licensor to Licenses within tea (1 0)
days following such computation. -

(b)  The Non-Residentia) Incentive shall be paid to Licensor within five (5) days of
Licensee’s receipt of payment from the applicable purchasers.

{c)  The Rental Incentive shall be paid to Licensor quarter annually in arrears with
respect to each lease in effect during such quarter-enoual period.

Licensor or its authorized representatives will have the right to inspect, copy and audit at

_ reasonable times (but not mare than twice during any calendar year), and upon
reasonable sdvance notice to Licensee, both during and after the Term, such original
books, records, purchase coptracts, leases and other docurnents thet serve as the basis for
the determination of the Sales Royaltizs and the Royalties. Licensor agrees that the
information contained in Licensee’s books and records will be subject to the
confidentiality provisions of paragraph 17(¢) hereof. Any inspection or sudit will be paid
for by Licensor. However, in the zvent that eny inspection or audit shows that Licensee
has vnder-reported the Sales Royalties or the Royaltics by two (2%) percent or more for

. any given period, then Licensee shall pay fo Licensor within fifteen (15) days afer
receipt of the andit report, the deficiency in the Sales Royalties or Royalties as the case
may be, together with interest theseon 2t the rate of nine (9%) percent per aonum from
the original due date to the date of paymeat; the actnal cost of such inspection or andit
and other reasonable costs incurred by Licensor. Within ten (10) days following the
expiration of each month of the Term Licensee shall provide to Licensor, in form and
conteat approved by Licensor, a report es to el residential and retail sales and Jeasing,
including parking and storage, that occured in the immediately preceding month,

In the cvent that any agreement for the sale or lease of any part of the Tower Property is
set forth in New Istael Shekels, then for the purposes of calculating the Sales Royalties o
- the Royalties, the sales price (inchsive of all vpgrades) and ail rents shall be calculated
according to the “representative rate” of the U.S. dollar, published by the Benk of Israel,
gs of the date of the execution of the sales or lease agreement.

All definitions used in this Agreement, to which this Exhsbit “A” is an exhibit, shall be
decmed incorporated berein.
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EXHIBIT B

' POWER OF ATTORNEY

(follows this cover paze)
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IRREVOCABLE POWER OF ATTORNEY

We, the undersigned, CRESCENT HEIGHTS DIAMOND, LLC of 25 Broad Sweet, New
York, New York 10004, do bzreby appoint Advocafes Isaac Molho snd/or Orrin Persky
and/or David N. Shimron and/or Jakob Meleer and/or Michal Arlosoroff avd/or Dov
Abramovwitz and/or Shai Ganor and/or Michac! Rabello and/or Michal Shar-Ofry and/or
Jonatban Friedland and/or Tal Ranel-Coben and/or Shlomit Agmon and/or Gil Ephrati
and/or Rasnan Persky and/or Orpa Gabay and/or Orit Malka and/or Yitzchak Goldstein
and/or Rackel Shay and/or Judy Amidor and/or Eyal Zalikha avd/or Aharon Illouz and/or
Roman Kogan and/or Inba) David, of Technology Park, Manahat, Jerusalem, Israel, jointly
and severally (hereinafier; “Our Attorneys”) to act joinily or severally as our true and lewfnl
attorney or attorneys in fact apd at Jaw 1o act jn our name and place and to do all that is
pecessary to CANCEL ANY REGISTRATION OF A TRADEMARK LICENSE(s), which
mav __be registered witb the  Tsraeli Trademark Repistrar, referring to
trademark{sYtrademark application(s) in the pame of Donald J. Trump ard/or Trump
Marks LIC., in which cur name shall appear as licensee ("hcrca.ﬁcr’ Cancellation uf
Trademark License Registration™)

Without derogating from the gcnmiﬁy of the above, Our Attomeys shal) be entitled to do the
following for the above purpose:

1. To appear on> our b&ha.lf‘md in our stead before any person, authority, institution, or office
whether governmental, municipal, public or pnvatc——mclud ing, but pot limited to, the Israelj
. Trademark Registrar,

2. To sign, execute, deliver, and acknowledge on our behalf and stead a)) requests, declarations,
applications, forms, notices and other documents which shall be required for the purpose of
Cancelletion of Trademark License Registration.

3. To pay, on our behalf and stead and at our expense, all payments of any kind whatsoever for
the purpose of Cancellation of Trademark License Registration.

4. This Power of Attomey shall be interpreted in the broadest manner so that our Attorney sball
be able to, on our behalf and stead, execute any action that we ourselves and/or a
person/persons acting on our behalf are legally entitled to do for the purpose of Cancellation
of Trademark License Registration.

5. Any act exccuted and/or caused to be carried out by Our Attorney(s), on our behalf, in
respect to this Power of Aftorney, shall obligate us and our legal suceessors.

€. Since third party rights are depeadent on this Power of Atorney, it shall be irrevocable, and
we shall not be able to caccel it or chanpe it. Furtherrore, this Power of Attomey shall
remain valid even if we become banksupt, or epter into Bquidation and/or any similar




proceedings, and shall bind our liquidetors, trustees, receivers, and any other legal successors
in title.

IN WITNESS WHEREOF, we have signed our name to this Power of Attorozy specifically
desipnated for the aforementioned purposes on this day of May 2006.

CRESCENT HEIGHTS DIAMOND, LLC

By its authorized signatory:
Name:
Title:
Certification of Attorney:
1, the vundersigned ,of as legal coupsel to , hereby

cestify that the above are authorized signatories on behalf of and that the
signatvrzs bereinabove duly bind . :

Sipxatm;::

Nempe: : . Esq.




EXHIBIT C

THE RESTRICTED AREA

(follows this cover page)

C-2

'B"’ “‘Ei“ e

»'-'?@_‘35;,;9%"’!

o

; =
by, i ATy S
m-«-!ﬂiwq,ﬂam, h




PN

KN DAL KO BRERC TN DS
BN nmm&wﬂw&v\ W
33 ; ] &nwuuw@.

EXHB[ C
TRE RESTRICTED AREA

(The Restricied Area Is:crossed hafched)




FIRST AMENDMENT TO LICENSE AGREEMENT

. This FIRST AMENDMENT TO LICENSE AGREEMENT (“Amendment”) is made and
entered into effective as of the 23rd day of May, 2006 by and between TRUMP MARKS LLC,a
Delaware limited lLiebility company (“Licensor™) and CRESCENT HEIGHTS DIAMOND,
LLC, a Delaware limited liability company (“Licensee”).

RECITALS:

- A Licensor and Licensce entered into that certain License Agreement dated as of
May 23, 2006 (the “Agreement™).

B. Pursuant to the terms and conditions of the Agreement, Licensor licensed to
Licensee the right to use the trademark "Trump Tower" as the New Trump Mark for use in
association with the Tower Property in Ramat Gan, lsrael, pursuant 1o the terms and conditions
of the Agreement.

C. At Licensee's request, Licensor has applied for the registration of the trademark
"Trump Plaza" with The Istacli Trademark Office in classes 36 and 37.

D. Licensor and Licensee have agreed to amend the Agreement lo provide that the
New Trump Mark shall be "Trump Plaza®, with tbe contingent right, as herein provided, for
Licensee to use the trademark "Trump Towcr as the New Trump Mark if Licensee is prevenizd
or prohibited from using the tradcmark "Trump Plaza” as the New Trump Mark.

E. Defined terns not otherwise defined herein shall have the meaning set forth in the
Agreement. :

NOW THEREFORE, for and in consideration of $1.00 and the mutusl covenants
contained herein and other good and valuable consideration, the receipt and sufficiency of which
is hereby acknowledged, Licehsor and Licensee agree 1o amend the Agreement as follows:

). Paragraph 4 of the Recitals 10 the Agrecment is amended and restated as follows:

WHEREAS, Licensec desires to usc the name "Trump Plaza” or in the
alternative, "Trump Tower”, if the usc of "Trump Plaza” is prohibited as the resnlt
of a Supervening Event (as provided in and subject to Section 1G) below); which
together with any "Approved Logo” (as bereinsfier defined) is referred 1o herein
as the "New Trump Mark™, and -

2. Paragyaph | of the Agreement is amcnded to incorporate new Paragraphs 1(), (k).
(1) and (m) as follows:

) During the Term of this Agreemcnt; the New Trump Mark shall be the
trademark "Trump Plaza™, together with any “Approved Logo”, until such time ss
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(%) Licensee 35 prohibited from lawfully using the trademark "Trump Plaza” for
any reason (including but not Limited to, as the resuli of the enforcement of rights
by a third party, the decision uf a court, tribunal, or dispute resolution body of
competent jurisdiction or other occurrence which prevents Licensee from using
"Trump Plaza™), or (y) Licensee, based on the advice of counsel, reasonably
believes the continued use of the "Trump Plaza" trademark could expose Licensee
or Licensor 10 potential Lability 1o a third party (collectively a "Snpervening
Event"). Upon the occurrence of a Supervening Event, Licensee shall have the
right to notify Licensor in writing (a "Supervening Notice™ of: (i) such
Supervening Event, with reasonable documentation explaining the causc thereof,
and (ij) that Licensec has clected to use the trademark "Trump Tower” as the New
Trump Mark under this Agreement in lieu of "Trump Plaza,” subject, however, 10
the provisions of Paragraph (k) below. Upon dclchry of the Supervening Notice
to Licensor, all references to the New Trump Mark in this Agreement shall be
deemed o0 mean the "Trump Tower" trademark together with any "Approved
Logo®; Licenses shall then have the immediate right 10 use the "Trump Tower"
tradcma.rk in lieu of the "Trump Plaza" trademark; and Licensee shall phase out
usage of the trademark "Tromp Plaza® within a reasonable period of time, not
exceeding ninety (90) days. If Licensee elects to use the *Trump Tower”
trademark as described above, Licensee shall pay all costs and expenses
associated with changing the neme of the Tower Property from “Trump Plaza” to
“Trump Tower”, including signage, advertising, markcting, stationery etc.

(k)  Notwithstanding anything to the contrary contained in this Agreement, in
the event Licensee shall substitute “Trump Tower” for "Trump Plaza” as the New
Trump Mark pursuant to the provisions of Section }(j) above, and Licensee shall
then be compelled to cease use of “Trump Tower™ as the New Trump Mark as the'
result of a Supervening Event, Licensce shall have the right to elect to return 10
the usc of "Trurnp Plaza” as the New Trump Mark in accordance with the terms of
Scction 1(j) above. I Licensce elects to return to use of “Trump Plaza™ as
described in the preceding sentence, Licensor shell have no liability to Licensee
under this Agreement if Licensor’s trademark rights to "Trump Plaza® are
adversely affected ("Adverse Impact”) solely as a resuh of Licensee ceasing use
of "Trump Plaza” as the New Trump Mark during tbe period of time when
Licensee had elected to use "Trump Tower” as the New Trump Mark. However,
if an Adverse Impact on Licensors tredemark rights in thc "Trump Plaza”
trademark is caused by any ect or omission of Liccnsor in violation of this
Agreement (including but not limited 1o 2 failure 10 maintain the "Trump Plaza"
trndemark), the limitations on Licensor's liability as provided in the preceding
sentence shall not apply and all applicable ferms and conditions of this Agreement
shall apply.

1)) Notwithstanding enything to the contrary conteined herein, if, afler
expiration of the time period provided for in Section 1(g)A above, Licensor shall
have the opportunity to use or license "Trump Plaza” or "Trump Tower" in the
Restricted Arca, Licensor shall notify Licensee in writing of such potential use
("Licensor Use Notice™). Licensee shall have thirty (30) days after receipt of the
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Licensor Use Notice ("Election Period”) 1o elect in writing whether "Trump
Plaza" or "Trump Tewer” shell be the New Trump Mark ("Licensee Elcction
Notice”). From the date of the Licensec Election Notice, the New Trump Mark
shall be the mark elected by Licensee in the Licensec Election Notice which shall
be imrevocable, and Licensor, its affiliates and Donald J. Trump shall then have
the right 1o use, for any purposes not prohibited herein, whichever of “Tnmp
Plaza” or “Trump Tower” is not identified in the Licensee Election Notice, If
Licensee shall fail to deliver the Licensee Election Notice prior to expiration of
the Election Period, Licensee shall be deemed to have clected 1o use the New
Tromp Murk in use by Licensee on the date of the Licensor Use Notice.

(m) If at any time Licensee shall be prohibited from using both "Trump Plaza"
end "Trump Tower™ as the New Trump Mark as the result of & Supervening -
Event, Licensee shall have.the right to usc another "Trump” name trademark
("Replacement Mark”).” The Replacement Mark shall be mutually agreed upon,
using good faith, by both Licensor and Licensce, which agrecment shall not be
unreasonably withheld by either party. The determination of the Replacement
Mark shall follow the applicable procedures of Paragraph 1(d) hereof. The
Replacement Mark shall be agresd upen as promptly as practicabie after Licenses
is prohibited from using both "Trump Plaza™ and "Trump Tower” as the New
Trump Mark. Any such Replacement Mark shall be registered, maintained and
used in accordance with the tenns and conditions of ihis Agreement and any such
Replacement Mark shall then be deemed the "New Trump Mark" as used herein.
[f Licensee elects to use the Replacement Mark as described above, Licensee shall
pay ell costs and expenses associated with the uademark essessment, application
for tradernark registration of, and changing the name of the Tower Property 1o, the
Replacement Mark, including signage, advertising, marketing, stationery efc,

Paragraph 1(g) C of the Agreement is amended and restated as follows:

C.  Nothing contained in this Agreement shall prohibit or restrict
Licensor or Donald J. Trurop or any affiliate. of cither, from licensing the
“Trump” and/or “Trump Intemational Hotel and Tower” names, whether alone or
in combination with other words, for the development, construction, operation
and/or managenent of one or more hotels, as that term is customarily used, or any
Condominium Hotel, or for any other use not expressly prohibited herein,
anywhere in the Siate of Israel, including the Restricted Area. For the sake of -
¢larity, it shall not be a violation by Licenser of any provision of this Agreement,
if at the time the New Trump Mark shall be “*Trump Tower” Licensor shall use or
license others 1o use the name “Trump International Hotel and Tower” anywhere
in the State of Israel, including the Restricted Area, for a hotel or Condominium
Hotel, :




4, Miscellaneous.

(2)  Ratification. Except as herein specifically modified and amended by - this
Amendment, all of the terms, covenants and conditions of the Agwccmcnt are hereby rahﬁed and
confirmed and shall remain in full force and effect.

(b)  Agreement. Except insofar as reference to the contrary is made in any such
instrurnent, all references to the “Agreement” in any future correspondence or notice between the
partics shall be deemed to refer t6 the Agreement as modified by this Amendment.

(c)  Binding Effect. Each person executing this Amendment personally represents
and warrants 1o the other parties berelo that he/she is legally authorized to execule this
Amendment as the binding obligation of such person.

(d  Counterpart Signatures. This Amendment may be execuied in multiple
counterparts, each of which shall constitute an original but when taken together shall constitute
one and the same mstrumcnl

(e)  Recitals Incorpurated. The Recitals to this Amendment set forth above are
incorporated herein as if sel forth in full.

[SIGNATURE PAGES TO FOLLOW]




IN WITNESS WHEREOF, the pwtics hereto have respectively executed this

Amendment as of the day and year first above written.

LICENSOR:

2 Delawar{ limited Kability company

' LICENSEE:

CRESCENT HEIGHTS DIAMOND, LLC,
a Delawsre limited liability company

By: Crescent Heights Diamond Holdings, LLC

a Delaware limited liability company,
its managing Member

Name: SHaron g,iErjﬁhbm

Title: Vice President
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Trump Barks ue

/o The Tru mp Organizetion
725 Fifth Avenne
New York, New York 10022

Bemard R. Dinmond
Exccutive Yice President
& General Counsc)

Direzt tind (212) 715-7288
Direct fex (212) 317-0037
bdiamon d@tumumre com

Vi Certified Mail, RRR. Facsimile

and Federal Express
August2,2007

Crescent Heights Diamond, LLC
2930 Biscayne Boulevard

Miami, FL 33137 .
Attention: Sharon Christenbury, Esg.
Fax:: 305-573-2315

Holland & Knight LLP

131 South Dearborn

Chicago, IL 60603

Attention: Grant McCorkhill, Esq.
Fax: (312)578-6666 -

Re:  License Agreement (“License Agreement”) dated May 23, 2006 between Trump Marks
LLC, as Licensor and Crescent Heights Diamond, LLC, as Licensee

Dear Ms. Christenbury:
Reference is made to the License Agreement.

The capitalized terms used, but not defined berein, shall have the meanings ascribed to them in
the License Agreemnent. -~ -

As ] am sure you are well awage, since the inception of the License Agreement, the well-

publicized association of the “Trump” name with the anticipated “Tower Property™ (as defined in

- the License Agreement) has generated intense interest among potential purchasers, investors,
ledders and the general public, which, in turn, hes led to a dramatic appreciation in the valie of

I has come 1o the Licensor’s attention that the Licensee has either sold the Land or is
entertaining competing offers for the sale of the Land, By its actions the Licensee obviously
seeks to profit handsomely from the association of the “Trump” name with the Land. Notably, in
several recent conversations between semior representatives of the Licensee and the Licensor, the
Licensee failed to disclose to the Licensor its aforesaid actions.




Sharon Christenbury
August 2, 2007
Page 2

Tremind you that among the numerous obligations of the Licensee under the License Agreement
(and the inducement for the Licensor to execute and deliver the License Agreement o the
Licensee) is the Licensee’s covenant and agreement, among others, “...t0 design, develop,

construct, marke, sell, equip, operate, repair and maintain the Tower Property” under the Tromp
brand.

Licensor’s financial detriment, denying the Licensor the tight 10 receive many millions of dollars
in “Royalties™, in violation of the License Agreement, ,

Auny effort by the Licenser 1o essign the License Agreement to a purchaser of the Land, without
the Licensor’s consent, will constitute a scparate material defanlt by the Licensee under the '
License Apreement. In addition, the disassociation of the Trump neme from the Tower Property
as a result of any such unapproved sale, after the public acclaim that has resulted by reason of
such association, will substantially damage the Tnmp name and reputation on a world-wide
basis, for Which the Licensor will hold the Licensee fully responsible.

T trust you will be guided accordingly.

ernard R Diamond

BRD: mgs

cc:  Donald ). Trump
Dopald J. Trump, Jr.
Fvanka Trump
" Eric Trump y
Jay Goldberg, Esq. = “pwey- Sent’







£

SRS
i

e

i B

358

Rl

|

HETA
A
5

\

)
ks 7

v
2

bt

g

by

Wi

EHNR Bl
=
rA 0

ot

Xt m.,?




50 The)owdshWeck 12 ApA 7, 2006

e

R’m STEPHEN
Spedial To The h:wzsh Week

o

++ he Isynell real estmle market is on
the verge of an amuzing transformation,

Alter local res] estate industry stois-
tick showed that investore from North
Asmerica, the Unjled Kingdom ond else-
where in Evrops pun:hnmi nearly $1.8
billion of propesty in lstarl i 2005, two
of New York ‘s most maverick building

yeol estate de

At ADVERVIZING SECTION OF THE fEVIISIF WEEL

‘Prime-Time Propetties

With investors like Trumyp aboard, Israel is no longer a market for appreatices,

Divrrf Towers it among the honry pm}m:
golng up in Madiln,

Boymelgreen hos taken his ambitions

after nllk.

ohe slep furthen
magnates — Donnld Trump end Shoya Two weeks npo he purchased o control-
Boymclgrccn nscertnined that lovaell  Vitg interest in Azosim, one of Ysroel’s Yurg-
weren't upp est business and tesidentiol constebetion
firms. Then Yist week, Boymelpreen an-

Trump recently announced plons 1o
build on upscale aperiment 1ower i down-
town Resmint Gen opposite the Diamond
Rorse (i.c. Exchunge) ord develop o mege-
hote] and residential complex slong Netan-
yo's piriuresque seacoust, v

by thiee key mnrket fuctors: local confi-
dence In the growing ceonomy, Exroptan
ooti-Semitism end nn wbpreredented nhyoh
spurt from Nowth America, Franee snd the
Uniled Kingdom.
“In plnces Tike Netanyo and Jerusnlem,
thess fre nO mbre smnﬂcd *pioncers,' ™
prominent reof estote developer told The
chlsh Week, "There ase prowing ond

* well-otpnnfzed cxpnlrlnle Anglo [Eng-

lish-spenking) communilies in Netonys,
Jerozniem and Modiin, In fact, in some
phuces like Nitzn Bowlevard in Netanys or
Ben Yelwdn Sueet in Jevusplem, the Eng-
¥ish language is 5o prevalent you'd think
you're in the midd)e of Trufalgnr Square

nounged the purctinse of & much-sought-
nfiey plot of land in the hear of Tel Aviv,
where be intends to ercct high-priced resi-
dential towers,

Aceording to Ismeli news reports, the
yeul estte indusiry continues 16 be fucled
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or downtown Manhattan, boest another hotel and o shopping prom-
"o wore to eande,

pase t = - The Reieh-
the roi) estate ¢ 2 % = manns nre on the
booms in Lon- : The I ewish Agmcy 3 verge of restor-
doo and tsrnel, ¢  Tews & np the landmark
the prices mc.l'nr " and the I sh 'i :’nlncc Hnwll 10,
mare plirackive National Fund o Bs {ormer lnv-
for purchnsingn - v ish beoaly, The
piece of propeny . . Palace In bs new
uvuﬂm;\}c!ng the have been grven a 3 ir;::nm;!iun will
scn in Netenys, - . ulso fentere a
The other mnlyily H govemment mandate 1+ scleet number
is that the swon- - . i of impeccably
pereumenciesin © to develop the Galilee ™ aesigned apori-
Enrope like the R Y oments.
curo and Brii- and Negev regions, in - " Just up the
ish sterling elso «  block from theee
mokes porchuses the north and south.’ Hotels is one of

4

in Israel thuot
much wore nviie
ing.”

1 scems bothing eon shnke Istoel’s real
estoie juggermnul, including the tenvous

-Mepase-fire™ witl the Homas-controlled Pof-

estintan Authority.

Hort
MARIETS

Sa where can
polentio} buyerror
mvestors find the
brst properties?

fsroel's three
fasiest prowing
cities — Jeruso«
Tem, Netanyn and
Muodiin ~— scemio
B the best beis,

Jerussiem hos
consistently been o mognel for forcipn
tourists and investors, wht not only wont
to rzoch o ond touch Jewish history.
they want tg owa a picee of the Holy
City.

Recopnizing thut wealthy forclgn tows-

Demond for renl estole in

ists nnd resd estate buyess sre consinently
pumping farpe sums of money into the Jocol
exonnmy, ferusolem Moyor Ud Lapolinnski
is endeovoring 1o lonsch the burenucratic
reigns nnd offer mose plots of land, lnsge
ond smal, for development.

Severa) local and foreigh hoted and sesi-
dentind developers such as Alfired Akirov
{David Cltnde! Hotel) and the renowned
Reichmnnn fomily of Connda are in the
midst of creating five-star howel-apartment
complexes Jus) outside the entimncs to the
Ol City,

Akirov's compuny, Alrov {Israel) L, Is
constructing the second portion of his spee-
Incklar Mamilla Projfect, which will also

the city's most

speetnealn? new

residentinl complexes, Serusalem of Gold,

which already hms altracted muny buyers
from North Amesica,

Yoram Shechter, Jerusnlem of Gold's
project monager,
suys foreign in-
vestors want 1o
_ purchase o picee
i of propeny that
wiil offer them
the same gality
of §ife with which
they grew up.

“We didn't
invent anything
new,” Schechier
snys, “We've aos
elly re-vrealed
the some luxy-
rlous standards
that prople are
used to Yving in the diaspore coun-
Iries.

"The truth Is, with incressed immigration
from North Americn prd the UK., families
nre no lonper Inoking to purchose 2 simple
npanmeat. They ore thinking about the fu-

dfin hag seny
i nzarly 20 percent i e post pear.




Modiin, kenveen Jerusolemand Te wl Aviv, B the Jasiest growing Jowish oy
I Izriaed, acrording 1o government statlsies.

e c.‘.\ 52
Gd
-.,\4.)5_,“
N Sk

ture — thedrchildren, the Jocal cormmunily, ihtegmi-
ing into society, Ble.

Schechier says some people siurtout by purchns-

ing on npostment und use B for Inisiness trips, then
omee they feck comforisble enpuph making a Hving
In Isme. the eptive family moves to bsracl,
“We offcr simost el of the some mmenities 55 ¢
five-star howel, including » swimming pool, meel-
ings ropms for business sesslons and other eveEnts,
a mikveh, ond 1 spectacular fouresiory lobby,” he
says. *This is somohing that every family con be
proud of beesvse Fins architectuse 1s Imponam to
restdents,”

Netanys, which i locnted less thiw 30 ininutes
from downtown Tel Aviv, uiready boasts many at-
Iraclive propertics that vz bring buill along or near
Whe seaside promenosie,

‘The developers of the Sen Opera nprrtment
complex have reczived kodos from the Yoeal
real extme indusiry for desigoing n project thol
was specifically loilored for the Anglo com-
smonitics in North Amevica and the UK. A sub-
stantinl number of oreon-view apariments have
ulrendy bren sofd 1o Notth Amettcon olim and
vacationers,

Mobin MAGIC

Accoding 1o Isroel’s Central Burenu of Stalis-
ics, Modiin, which Is equidistant to Senisalem nnd
Tel Aviv, Is the fastest-growing Jewish city.

TheJewishWeek B Apil 7, 2008 5%

Nearly two-dozen eppsiruction compsnics ore in
various phoses of developing this “city In the con
31y which by the end of 2010 will banst poptilas
\lon npprosching E00.000.

New Immigrones from North America, the. . N

United Kingdom, Soulh Africa and Aunstrulia are
smbving to Modiin in droves due to its cusy prox-
imity 1o §srac)’s two Jnrgest cities. the airport (12
minntes by cor), affordsble real estote snd fuality
of Tife.

Within 18 months, Modiln will also foatuee
direce s link 10 Jerusaten, Tel Aviv sng the aixport.
as well a8 b major shopping mslh

Dute 1o the increased numbers of Nonh Ameri-
cans who are lopking to purchose nprriments or
cotages in Modiin, real cstute prices in several

ighborhopds have jemped nearty 20 pereent in
the plst year, '

Recopnizing this ireai, the Jewish Agency
and the Jewish National Fund sre actively ens
coumging potentinl new immigrnts awny from
Tiving in the center of the country. Both have
heee piven n government mandaie to develop
she Gultlce and Negey regions, in the north ond
south, 1o increase the Jewish population in Jsro-
#1's periphery.

Fallowin that cott, the Jewish Apency is offering
attrmckive Incentive pluns to potentia) English-speak-
ing bmmigremts who wish lo five in the Galilee or
Nepev reglons, including Gseouned fond rfights end

cosy-term mongoges, B
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K s providing quality hesaws thal modd great
i design, with the mmenities you expect
from o world class Brm, With oves 35
b Projects in the Jand omd Honrey,
" Re X Jerahome has gained
H%ﬁ’ﬁ@ﬂ Pwﬂm@m Eﬁﬁb intermstonal exprritate in providing
For hooth reservations ! great homes throughout
or sponsorship apportonities;
calt Gidon or Shesh at: , ?v;nml:tus :::Z:;di:“
1.546-837-0542 ¥ Jeriho Y

“porrr hower in Jernel!
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A3 ADVERMSIIG SECTION OF YHE JELVISH WEEE.

From Pastoral Hills To Mediterranean Thrills

Ysraeli builders look to match investors to their attractive properties.

KEN STEPHENS
Special To The Jewish Week

¥ hile real estote praperties in the metro Jensalen
region continve to ntszet targe hmbers ol eager North
Arpeticon buyers, other nurnctive investmen! oppuriupi-
Uies are avaitable for botk couples and familics in Gush
Etzion (udea), the Shefeta (Constul Pinin) and the central
constline oyens,

These repions have become enticing elternatives for
oy buyess, who cithes connot afford Jerusalem's sonring
priccs, Wish to imbibs fresh country nir ar enjoy Hving near
the beach.

The rerord-breaking numbers of new immiprants from
Nonh America via Nefesh B*Nefesh's nliysh programs
— anothes 4,000 are experted to trrive tn Ismel this year
— hos also crented tnfque morketing opportunitics for o

" ously unknown phesomenon in

the “snme Janpuege,” thest hgen-
cies bre now practicing r previ-

the 1sraeli marketplocs — pood
business actimen,

One company has taken thls”
concept a step further by opeo-
ing 1 Migdiowh Manhatton of-
fice.

Anplo-Sexon USA, a sub-
stdiary of lsrpel’s Apglo-Snxon
Rea) Estote owned by biltioneire
building and hoel magnnic Lev
Leviev (vin his Africa-Tsme) con-
glomerate), opened 1 few months
ago on Third Avenve.

0si Degand, generat monages
of the U3, operatio, is decid-
cdiy vpbent nbout the progpects
of selling Istact propertics to

s

e g 7 23 Si b S O
Nofel Kramlm, or ™Vineyard Views,™ [ran upscale project bring hullr on ane of the fiow

intg tind afl
meto New York investors,
*The bottom Jine is that Jews

e

Hohle 1 Efrat in Gush Erzlon,

plethora of savvy real extate agencics, want to buy hosnes ond apanments in Ismel.” Degond soid, Deganisuys A buyers havz expressed imesest in
Somme af these ngencics have fecently hired English-  “The fuct thal we have thousands of exclusive listings  porchasing properies in Jenssalem, Belt Shemesh, Modiin,
speatsingg imvmigrants 10 seft their properties to fovestorsand  available in tondem with our offices in Israel provides us M 1 Zion {n Jerusniem svburb), Te) Avlv and Ne-

potentind new olim from Nonb Americr.
By offering n full range of services (o people who speak

b

SER

with 2 unigue ndvantape. So the polential for svceeeding is
very high.”

tonys, where the English-spenking commuaiy is “wealthy
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+ Elogiencas In the heart of jerutalom

. Stunning panoramic views of the
Old Chy

« Tontoful Finlshos

. B part of a Community with thy
Sazurity of nur guied promlses
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Anplo-Snton nlsa offers legel and finon-
cin) ndvice, Degoni soid, "meking it casier
for purchasess 1o receive mortpoges, By
providing n full range of services, we pre
muking il thot much simpler for people to
make aliyah.”

Counrry LIVING

_In the 19803 Robbi Shlomo Riskin of
Lincoln Squarz Synogogue in Manhnttan
began his ailysh odyssey to the neophyle
Jirdzsn 1own of Efrat in Gush Etzlon.
Since Rabbi Riskin's appolntment ns
chiel rabbi‘of Efrat nenrly three decndes
ngo; the Towh his transformed itself into
oneof the imrpest Enplish-spenking com-
musitics bn lsmel,

» "Efrat, however, hus nearly used np its
“legal® land stlocations from the Tsroell
govermnment, and oply 5 Himited number of
peoperies are stiff available. One is Nofel
Kramim {"Vineyard Views™).

“Nofei Kramiin is nn upseale project
where thebuyers enn purchase o ksrpe plot
of Iand and tave the ubility to either build
one hige home or sevesal smaller cottapes,”™
said Kim Levy. Nofel Kramim’s snles and
wnrketing represemative. “This project
represents ane of the last opportunlties (o
purchase o dreom picce of property whh
unobsiructed vicws of pasiorz? hills nnd
vincynrds in Efral

The other rdvantages of living it Efmt
nre e friendly neiphbors and easy secess
10 Jerusnlem, which is only 15 mlnuics
nwny by cor or bus.”

The Shefcln boasts many burpeoning
communites that nre being built In and
wround one of the country’s most fenfle og-
ricubtoral reglons,

. One of these communities §s Jocaled in
Ramot Belt Shemesh, where the Chazon
antt Qulili buitding company is putting the

e 23
=,
ST
x’.ﬁ

finishing touches on its Remut Kramim
project. The spacions homes have been de-
signed and taliored for the fasi-growing
English-spenting Onhodox community In
Ramat Beit Shemesh.

Sunre's Uy

feracli bujlding companics nre also av-
1dly looking 1o otiroct Amerizan couples
and familics to spreiacylor new projects
that offer a “Califonis liestyle™ nlong the
Medilerranenn constiine,

One such project §s Helistba's Hofim
{“Coasts™}, which Is taking shape along one
of the last unspoiled pleces of constal land
reserves, just outshie the historical town of
Caesarea,

“We're actunily tarpeiing two types of
American fomifies — lsmaelis who nre Hy-
ing In the USA and native Ameticans who
are cither looking for a second home in ls-
et {lor vacotions) of samething more per-
manend,” said Lior Asls, Hofim's sales ond
markeling representative.

Asic colls Hofim “an ident project.™

“We are boilding 2 beawtifi) commu-
nity from scruich feawsring all of the nme-
nitjes — shopping. schools. synagop
ps well ag direel necess 10 the centrad {Tel
Aviv] and nonthern {Haifn) pans of the
country. both of which are only about
30 minutes pway by car. Hofim Is also
1 preat investment beeause the project
is comparatively cheaper than other sea-
coast properties in nenrby Tel Aviv and
Herzliya,” he snid.

Because the project i focated in 0 subur-
ban locale, Bofim represents one of Hefisi-
ba's most dypamic renl estate challenges,

Bur a3 Asis poted, "QOnee people come
pnd see for themselves Just how besutiful
this place ik going to bz, the project will
undoubledly selt itself.” &
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% i the Sed Opera Tower Estote
optswishes uh possibl

tene Howe Sverdockin

Exclusive plots of land In the truly unique and historical
_l_n_»cation of Efrat

JAare npporﬁmlty to purchase a plot of land on which to bulid
. your dream bouse. - 77 ’
* T) Flexibillty to bulld slngle and sitached houses, 10 minutes °
-drive: from Jerusalem,

KEN STEPHENS

For details please contack Kim Levy . Special To The Jewish Week

Tel: 972-2-6716621 ’
Email:Klevy@oasistm,com

& e moust modesn mmentties praced
whth 1 wouch of noturs, ponoramic vistns

Nestled In Netanya

Luxurions new Sea Opera estate offers
gracious living by the Mediterranear.

£ %LV

cied's Jeading construction finns, Babyn
Cebuss, n mzmber of the Africa fsnel group
of companles and ooe of the lugest prvote
bosiness frroups in the colmbry,

The seli-contatned development, £X-
pocted 10 be one of the most prestigiols in
fepnel, Centures o steiking mehbeewmd de-
sipn and state-of-the-ast technology. The T
shlnsyructure will ensure that the estole's

of the cobstling 1o the north and south,and - mony ovel idents can ¢

scenic views of (he surrobnding verdont  with people abroad.
coumiryside — fesidents of the Ses Opera The exteriordesipn of the Sea Opom tow-
Tower Estnte fave: them all, ors provides the estas with an uha-modem
g This exciting real estale developtacnt in  nppsanmee. The singular design of the roof
6 olony wishes yon the sohwestem prt of Netanya, opposite  — a fun-fike soetallic sterctur: — blends
the seashore, oifets with the solid tower
and your family procious fiving mt i rzsse and fis pranite fa-

aky £ kosh s best i . Lg cade,
ppY & kosher passover Scn Opern, Industry pum:hts zi “The appronch
buiftone 12000- ¢ . 1o the towers is
" ot squor-meler plal oy alrcady have desxgnatcd i enhonced by n
e bre pieased lo sanounce of fond, wilthove  { Y pleasant prom-
the opering of our new branch In Tableh 180 nportments in ] Sea O pera as one of : enndethat fon-
twp towers. One ) % tores hmprecably
Jorusalem, on 2 Marcus St oftheowershs ¢ the top five beachfront ¢ maintnined gar-
becn compleied . densg, Guests
You'r mors than welcoms and is oconpled. locales in Isracl. enler u spations
TowerZwillbe _. Jobby with mar-
fo come and visit usl compleled next : ble foore and
yenr. wells with silent
Tho Stal of Colory Thices, four- mnd five-bedroom sport-  elevntors, One of the clevators will be des-
Real Estule Professionals smexts, os well g spacious penthouses, ol [gnsied for Shoblat and Jewish holidays,
hove breathtaking views, Apaetment interiors will be destgned
by The estate will plso contain a 6,500 1o residents® specificotiohs when prssible.
g gq‘,pﬂy squmz-meter purk, & swimming pocl,ond - Modera khchens and bntbmnmnvc
8 a well-cauipped gym and spa arch, As ohe double-ghazed windows, a8 does the entire:
3 www.colonypro.com wouhd expeet, wnderground paking is plen- apartwnent, 1o keep ot the glare ond heat of
3 +973.2-5611611 1l the s, Bach upuriment hos & termoce with
Sea Opera is being built by one of ks 2 view of the sch.




“Fhe Sca Opesa residence will be nd-
‘hipistered by b spreinily sppointed min-
tenance and manngemenl company. The
«compony Will administer 1o ot public arses,
weid maintoin 24-hows survedilence and con-
‘SJerpe services, vs well ostend the gardens,
‘Swirtuiing pool, gym and sp.

© " Klready renowned in rrany Jewish com-
suiities around the world, the Sea Opera
ekt ik seliing briskly.

*."Most of the residents ore citizens of the:
Uniied States, the United Kingdom, Sauth
‘Alrical nnd France. Most arc professi ynok

Rt el

i

e

A
{

Blne viewe Sea Opera residents siep ont
on their terraces 1o enjoy the picinresghe
Meditcrronean.

the scn broeze on your skin: taking a morn-
g swim In the pool or the sea: or jopging
on the Netonya esplanade just opposite
your doorsiep,

Idustsy pundits slready hive designnted
Sta Opera nsone of the top five beachfront
locates in Jsmach

Currently availoble are three-bed-
yoom opartments {with twa bothrooms)
with 8 balcony: four-brdroom npert~
ments Featiring a family room (with
3.5 bathrooms). plus two balconics; nad

-2 lawyers: doctors, CPAs, indunirinlsts
ond high-tich exerinjves.

: Llving In the Sen Opera Tower Estate
‘meang waking to the sound of the waves;
siting on the terrce in the cvening 1o fezl

targe p ic penthouses with vari-
ous oplions, B

s

P inf %

Forinf paio prlcotl; esmall
ploosh@gmall rom; or cofl US. 3ofes rep. Yalr
Yovivion ar{B46) 32/-6379.
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Have a Foothold in Is

One of the largest real estate
marketing companies in Israel.
Operating 52 offices,

with over 50,000 Tistings,
residential and commercial.

|
= Vagiaiian

| HAS ALWAYS BEEN

DIY

Because your apziment
wﬁlbeag‘gﬂd_pﬁmiw
you & your entire family.

Betause Mrough real Becairse we at
gsfale o can be assused asuccesshul
maxim caplial appreciailon, | - didsaction,

" REAL ESTATE AGEHCY, JERVSALEH
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v AN ADVERTIS0IG SECTIDN DF THE 1Ee/SH wEEY

Looking Good In Jerusalem

- Nof Zion project to provide
N spectacular views of the capital

. % SrECIALTO THE JEWISH WEEK
st TR

S wpigue project isoffering buyers in Jensalem per-
o ‘haps oneof the Jnst wnobstruceed views of the Temple Mount,
Ol Ciry upd the Judran Descrat wifordable prices.

¢ = Nof Zlon wis vnvelicd 1o the real estate marke? lost yeor o
ovenvhelming ryspomﬁvmmmugirmulh:wodd. including

* the Unijed States, Constouction Tas begun in camest.

« New neiphborhoods tike Nof Zion haven't been bullt
in Jerusalem for some Gme, The scli-contsined privale
neiphiborheod of pearty 400 spatments is bring built on
115 dunums of private lond:

“This unfuely desipned project will blend ino the rratural
\ervaces of the Jerusalem P de slope. providing resident
with o privoe temozoverlooking the Old City. The developer,
P ol Investment Co., hus pald preal aucntion 1o detait,

Nof Zicat i showeasing varions types of ppanmicnts, some
of which feature private gasdens and penthbuses. Aside from
the spectacelnr views of Jentsalem, Nol Zion will Inchude

. cuinmercialeznlen Kinderganens, eduentions} instimtioes, sy
nppgues and a heald ciub. and will be converiently imeginted

. 'iwwlznml:m's;p.wr bl : Ll syslem Mn_‘upnbﬁc
.t povermenl institotions tre also stated to be buili pearby.
Sates of Nof Zion's luxnrious apartments are being hos-

. dleg exclusively I tstocl by Anplo-Saxon Jerusalem. us.
* sales re being conducted by the company's American rep-
retentniive, Gita Onlbu; call (305} 761-8744. You con nlso

- visH Ihe pmject’s Web site ot wvw.aofzion.co il B
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Awarding-winaing coverage of local,
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Trump Tower planned for Tel Aviv skeyline | Reuters.com - Page 1 of3

REUTERS
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Trump Tower planned for Tel Aviv skyline

Sun Jun 26, 2006 9:57am ET .
: Emall This Ariicie | Prnt This Article | Reprints
(-] Text [+1l

JERUSALEM, June 25 {Reuters) - Real estate tycoon Donald
Trump said on Sunday he will bulld a *Trump Tower* In Tel Aviv, his first
investment In lsrae! In what would be ihe targest bullding in the country.

Trump, along with U.5.-based Crescent Helghts investments, will build
the 70-storey tower of luxury apartments on the site of the current
headquarters of food company Strauss-Elite (ELIT.TA: Quote, Proiile,
Research), across from the Dlamong Exchange, at a cost of about $300
mililon, they said in & staternent,

“We are developing a slgnature landrmark property so impressive that it
will set a new standard for luxury condomintum fiving in Israel," Trump
said.

" am confident that Israel's future can only go one direction and that is
up,”" he sald, adding ha had been negollating to buy the sile for a year.

"Trump Tower Israel wil redefine the city's spectacular skyline and bring
the leve! of sophistication and design that lsraol deserves.”

© Reulers 2005, All Righls Reserved.

http;/ltoday.reuters.comlstoclcleuoteCompanyNewsAlﬁcIe.aspx?ﬁeMN&storym%OO,.. 6/28/2006
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Print Trump Tower in Ramat Gan
Donald Trump set to invest USD 300 miition in building of tallest Juxu
Real Estate one p e s 9 y

aparfment tower in Israel
ido Efratl

Donald Trump and the American Croscent Heights development Company have
purchased land on the corner of Atlozorov and Jabolinsky streets in Ramat Gan, better
known as Elite junction,

A USD 300 million, 70-story luxury apartment building Is set 1o be bullt on the site,
markdng Trump's first investment in israel,

The nsw tower s set fo ba the tallest bullding In the country, with 73,000 square meters
(785,765 sguare foot} and an average price of USD 1 million for each apartment,

The site was purchased from the Strauss-Elile group for USD 44 million, and the group is
expected to show an Increase of NIS 120 millian {about USD 27 miillion) in capita gains,

The site's 16 dunams (3.7 acres) Include the Historlc Bauhaus-style Elite bullding destined
for preservation,

@ click here to

enlarge text Mismi-based Crescent Heights Development Company, owned by Sonny Khan, is the
third largest development company In the United States, building thousands of residential
uniis each year, The company Is known for buliding warry apartment and office buildings
In the US. Each lower Includes gyms, & poal, and spa centers, Crescent Helghts Is
represented In isras by Tito N.S ‘Architects, Ltd, which also serves as tha projects
planners.

Trump sald during the unveliing of the project that the group Is developing a unigue and
very imprassive real-estate project, one that will become a “fandmiark for Suturs fuxury
apariment buildings In Israel.” The business mogul also said the he Is ‘cerlain lsrael Is on
the right lrack,’ Trump disclosed that he negotiated the deal for over a year prior io the
signing.

Crescent Heights’ spokesman Brian Duchman sald that lsrae! Is ready to construct a high-
and residential bullding which includes all the amenilies and attention 1o detall that “only
the Trump name can represent.”

Back

hﬂp:/Iwww.ynetnews.com/Ext/Comp/ArticleLayout/CdaAﬁiclePrintPreviewll ,2506,1-326... 6/29/2006
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The Donald to build *Trump Tower’ in Tel Aviv
His first Israell investment will be largest building in country
Reuters

Updated: 2:50 pan. ET June 25, 2006

JERUSALEM, -~ Real estate tycoon Donald Trump sald on Sunday he will bulid a $300 million “Trump
Tower” in Tel Aviv, his first investment in Israel In what would be the largest bulliding in the
country.

Trump, along with U.S,-based Crescent Helghts Investments, will bulid the 70-story tower of luxury
apartments after paying $44 million to buy the current complex that houses the headquarters of
food comnpany Strauss-Elite, across from the Diamond Exchange, they sald,

“We are developing a signature landmark property so impressive that it will set a new standard for
luxury condominium living In Israel,” Trump sald.

] am confident that Israel’s future can only go one direction and that is up,” he sald, adding he
had been negotiating to buy the site for a year.

~Trump Tower Israel will redefine the city’s spectacular skyline and bring the level of sophistication
and design that Israel deserves.”

Copyright 2006 Reuters Limited. All rights reserved. Republication or redistribution of Reuters
content is expressly prohibited without the prior written consent of Reuters.

URL: http://www.msnbc.msn.com/id/13541020/

® 2008 MSNEC.com

hitp://www.msnbe.msn.com/id/1 3541020/print/1/displaymode/1098/ 61292006
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for tower in Israel

. JERUSALEM: Doneld ‘Tromp said

Sunday thet he had completed buyng
pwpﬁ $n Ramat Gun, Israel, and

tallest building in Jsrael

The'$3l)0,mi%linnproiwtvﬁﬂ‘betha
pillionatee developer's first develop-
ment in Jarae], Trump said, The st:-nng

| Crescent Helghts Investments, which

is based in the United
Stales. The tower I

on the site of the
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Trump Tower in Ramat Gan

By Ido Efrati
This story Is reprinted with permission from Ynetnews.com.
June 25, 2006

Donald Trurmp and the American Crescent Heighis development
Company have purchased tand on the comer of Arlozorov and
Jabotinsky streets in Ramat Gan, better known as Elite junction.

news.com

A $30D million, 70-story luxury apartment building is set to be buitt
on the site, marking Trump's first investment in lsrael.

The new fower is set 1o be the tallest buitding in the country, with 785,765 square feet and an
average price of $1 million for each apartment.

The site was purchased from the Strauss-Elite group for $44 million, and the group is expected
to show an increase of about $27 million in capital gains.

The she's 3.7 acres include the historic Bauhaus-style Elite building destined for preservation.

Miami-based Crescent Heights Development Company, owned by Sonny Khan, is the third
largest development company In the United States, building thousands of residential units each
year, The company is known for building luxury apartment and office buiidings in the US. Each
tower includes gyms, a pool, and spa centers, Crescent Heights is represented in israel by Tito
N.S Architects, Lid. which also sefves as the projects planners.

Trump said dusing the unveiling of the project that ihe group is developing a unique and very
impressive real-estzte project, one that will become a ‘landmark for future luxury apartment
bulldings in Israel.’ The business mogul also said the he Is "certain Israel is on the right track.'
Trump disclosed that he negotiated the deal for over a year prior to the signing.

Crescent Heights' spokesman Brian Duchman said that lsrael is reaty to construct & high-end
residential building which ncludes ali the. amenities and attention to detall that “only the Trump
name can represent.” ’

http:l/sﬂuuis.uicfedweb.orglconlem display hitm!7print=1 & Article1D=186368&page=1 71642006
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Trump Goes Luxe in Israel

Cheefied Ao obtle ooust S0TAS Deidre Woollnrd
ke nader Estales

Donald Trump has announced his first foray
Into build in Israel. He will be spending $300
snillion to create a 7o-story luxury apartment
tower in Ramat Gan in the Tel Aviv district. The
new Trump Tower will be the tallest building in
the country and it is expected that the
apartments will sell for around $1 million each.
According lo the article on Ynetnews, it took
Trump a year to negotinte the deal but Trump is
bullish on the fature of hexury buildings in the
region.

hltp'flwww.!uxist.com1’2006/06!26IUump—goes»luxe-in—israelf 7/6/2006
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JERUSALEN: < Doxald Trump said
“Sunday that he bad completed buying
property In Ramat Gap, Isgael, and
Elanned to build a 70-story luzury-
ouging tower that would become the
tallest building in Israel,

"The $300 million project will be the
billionnire developer's flxst develop-
ment in Israel, Trump said, The struc-
‘ture is plapned in partnership with
Crescent Heiphts Investments, which
o based in the United
States. The tower 'is
planned on the site of the
. old Blite chocolate factory,

adjacent to the Israel Dix-
‘mond ¥ e,

" "9y ain confident that Is-
rael's future can only go
one direction, and that is
up? “Trump said, addiog
that he had negotiated for
the site for more than a
year. “We are developing a
signature landmark prop-
erty so impressive that it
willsetanew standardfor . " " |
lexuy condeminiom liyiog in Isra-

* Rising demand and 8 Jack of supply
_haye resulted in increasing real estate
prices in Iscae), HSBC Holdings said
in a recent report. The npper ead of
the " market and properties in the
sought-afler central portion of the
couptry, in cities like Ramat Gan, are
- the meain beneficiaries of this trend,
according to the report.
*-Shauss-Flite, the food maker
apreed in March to sell the site to the
American  developer  for
million, — Altsg Odentheimer

Engelhard CEO quits
in wake of takeover

NEW YORK: The chief executive of
Engelhard, Barry Perry, guit shortl
after shareholders zgreed to a $5 bil-
Yion hostile takeover of the U.5. chem-
jcal company by BASF of Gexmany.

Perry resigned early this month,
Maureen Paukert, spokeswoman for
BASE, which is based in Indwig-
shafen, Germany, snid Priday, Paukert
declined to cormment forther. Perry,
whose initla} opposition to BASE led
to a higher takeover price, had led En-
gell which is based in Iselin, New
Jersey, since 200L

BASF offered $37 a share for Engel-
hard, the iuv[tl:n;ox of the catalytic con-
vexter, in early January to tap growing
demand for pollution-control devices.
Perry argned that the bid was too low
because Engelband’s aﬁmﬁt would
grow 16 percent annually on average

of xesistance, endorsed a sweetened
bid of 39,3 share Jast month. On June
6, BASF Sald that B9 percent of in-
vestors had agreed to the takeover,
‘The acqiﬁsltiun is the Jargest ever for
BASF, the world's largest chemical
mekerby sales,  osragaee, 3o
BASF Corp,, a North American af-
filiate, appointed Wayne Smith on Fri-
day ss executive vice president-in
charge of a newly forme cntalfysts di-
vision, which inclides most of Engel-
K -hard’s businesses,
Smith was the group
vice president of the BASF
. intermediate-chemicals
*"* business in North Amer-
Jea, | —Jack Kaskey
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Likely to buy Psagot Ofel; Investment

Fonse from Bank Leumi Le-Israel i

Psagot’s top executives are barred

from runping the company, the bank

&aid Sunday.

York is holding talks with Israels
Securities Authority, which has sald it
may ot give York a license if the two
manafem rermnain employed at Psagot,
Lemmi said in a statement. The chief
exerutive, Gabriella Ravid, and her
deputy, Danny Zilbiger, are being in-
vestigated on unspecified securities
violations, Lenmi said,

“The buyer has said that if this site-
stion remains unchanged, itno longer
sees itself obligated to complete the
deal” Leumi said. “However, it is
rnking every effort to solve this prob-
lem and has asked the bank to ajd it.”

Since she became CEO in 2003,
Ravid has helped turn Psagot into the
biggest mutual fund mansger ia Jsra~
el, with about 19.2 billion shekels, or
$4.3 billion, under management in 58
funds, Mejtay Investments B Secusi-
ties, z fund mansger that fracks the in-
dustry, estimates that Psagot held 159
percent of the market in May.

York regards the Securities Anthor-
ity's conditions as “unreasonable”
Leuml said inthe statement. A spokes-
woman for York said the company
would not comment on the report.

Israeli banks heve been selling
their mutual and provident fund
management business ko comply with
a law approved lnst Jaly forcing them
ont of the business to increase compre-
ttion in the capital markets.

Shares of Leumi fell 46 shekels to
1598 shekels Sunday in Tel Aviv.

— David Rosenberg
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Trumen upheat on israel's eCOROmMY

Sharon Wrobel, THE JERUSALEM POST Dec. 10, 2006

US real estate tycoon Donald Trump, who plans to erect the tallest building in Israel in Rantat Gan,
has praised the country's strong economic potential. ‘

"Israel is one of my favorite places in the world, it is a preat country," the billionaire said ina
videophone interview at Saturday night's opening session of the annual Globes Israel Business
Conference in Tel Aviv. "I am a good businessman and I have tremendous confidence in the strength

and potential of the Israeli economy, althongh I know the country has had to go through a lot in
recent months."

Trump has teamed up with Crescent Heights Investments to replace the historic Elite candy factory in
Ramat Gan with the 70-story luxury Trump Plaza Tower.

o 'Israel conld be one of the world’s most prosperous cconomies'
Trump is also planning to erect a luxury hotel bearing his name on a seaside cliff in Netanya.

"In real estate, everything is a matter of timing,” said Donald Trump Jr., the Trump orgenization's
vice president, who also took part in the videophone interview together with his sister Ivanka.

"Binyamin Netanyzhu's reforms and economic policies set a precedent for the economy, which gave
the real estate marlet a big boost."

Tvanka Trump, vice president of the Trump organization, said the Trumps saw great potential in the
Israeli real estate market, "We think Israel is a good investment. We see a lot of potential in the real
estate market and are planning to increase our investments here," she said.

Tvanka Trump and Trump Jv. said they would be coming to Israel in about two months to see their

projects. "I will be coming to Israel shortly afterward. I Jove Israel and I will be coming to Isreel 2
lot," gaid Donald Trump.
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This article can also be read ot hitp://www.ipost.comyserviet/Sateliite?old=11698B81857587& pagename=1Post% 2FIPAMIcle Y 2FShowFull

[ Back to the Arlicle |

http://www jpost.com/serviet/Satellite?cid=1164881857587&pagename=IPost7a2FIPAsti...  12/11/2006
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SUPREME COURT OF THE STATE OF NEW YORK-

COUNTY OF NEW YORK
TRUMP MARKS LLC, *
Plaintiff, ' Index No.: 601372/08
~ -against- | . | . |
CRESCENT HEIGHTS DIAMOND, LLC, SONNY AFFIDAVIT OF
KAHN, an individual, RUSSELL W. GALBUT, an NAVA SIRKIS

individual, BRUCE A. MENIN, an individual, each
said individual being a member of Crescent Heights
Diamond, LLC,. and THOSE UNKNOWN
INDIVIDUALS AND/OR UNKNOWN ENTITIES
CONSTITUTING THE REMAINING MEMBERS
OF CRESCENT HEIGHTS DIAMOND, LLC,

Defendants.

STATE OF ISRAEL

Nt N Nt
@

CITY OF TEL AVIV

NAVA SIRKIS, being duly warned, deposes and says:

1. My name is Nava Sirkis. I am a real estate appraiser with an office located in

Jerusalem, Isracl.” 1 am a holder of a B.Sc. degree in Life Sciences from Bar Ilan University

(Israel) and an M.Sc. Degree in Medical Sciences from the I-iebrew University of Jerusalem

* (Israel). 1 am a Graduate of the Management lCol_lege (Israel), in Real Estate Appraisal &

Property Management (1991) and a Certified Real Estate Appraiser in accordance with the 1962

Land Appraisers Law, License number 353, from October 25, 1993, issued by the Appraisers

Council of the Israeli Ministry of Justice. 1 graduated a course in -arbitraﬁon and mediation at

Ne'eman Institute- Technion, Haifa (Israel). 1am a member of the Academy for the study and

implementation -of real estate appraisal in Israel (A.A.L. Israel) and a member of the committee
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that monitors the activities of the property branch of the Development Authority offices of a
Housing Company (Am1dar) I am the owner and manager of a real estate appraisal oﬁﬁcc that -
provides services to pubhc and pnvate entities, as well as to the courts of law I undertake

evacuation appraisals for the Tel Aviv branch of the Israel Lands Authority. I was appointed as

an expert appraiser on behalf of courts of law, determining appraisals involving compensations -

and Betterment Taxes. I also provide appraisal services to commercial banks. I am fully

fafni]iar with the facts stated herein.

2. 1 recently conducted an examination of the zoning and permit data related to the
. “Elite Site” in Ramat Gan, Israel. The “Elite Site” consists of several plots, the main plot being

Plot No. 10 that consists of four parcels of land located in Ramat Gan, Israel: Parcel 233 of

block 6128, having a registéred area of 547 square meters, parcel 476 of block 6128, having a -

registered area of 2,047 square mefers, parcel 468 of block 6128, having a registered. area of
9,249 square meters, and pércel 47 of block 6128, having a registered area 2,961 squafe meters

(the “Elite Site”).

3. My examination was based on data and information provided By the Information
Department of Ramat Gan Municipality, the Municipality’s website, the Planning Branch of the
Planning and Construc'aon Dlstnct Committee of the Central District, a.nd upon a review of the

construchon ﬁles in the Permit Department of the Ramat Gan Mumc1pahty

4. The Elite Site is governed by Town Plan No. RG/1257. This Plan was published

for granting of validity on August 31, 2005 in Official Gazette 5432: The area of the Plan is

19,188 square meters and includes directions for the unification and redistribution, and _allots

new plots for, building open public areas and roads within its area (17 plots). Plot No. 10 is
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marked as a special area plot on which a 60-storey tower of mixed uses (offices, commercial,

residential, or hoté}) can be built, above 5 underground pmhné levels, on Jabotinsky Street.

5. Under- Local Town Plan No. RG/1257, Plot No. 10, was api)roved to permit
construction of 47,438 square meters as prin.cipal areas, and 50,300 square meters as service
areas. The principal areas were appfoved to contain up to 700 square meters of commercial (i.e.,
stores, resfaurants, banks and cqmmercial uses) space for the facade facing Jabotinsky Street,
with no less than 9,4,88 square métqrs of residential or hotel space. Of the 47438 squa.re meters
6f approved pxix.lcipal' areas, u;} to 50%. thereof, or 23,71.9 square ¥uetcrs were éilowed to be
constructed as residential space. Tﬁe number of residential units was not permittéd to exceed

296, and each apartment was required to have a minimum principal area of 80 square meters. -

6. Under Section 31 of Townl Plan No. RG/1257, the Plan terminated if construction

(i.e., demolition of all structures marked for demolition and obtaining of building pérnﬁits) did

not commence within three (3) years of the granting of validity to the Plan, i.e., AligllSt 30, 2008.
If construction did not commence by August 30, 2008, then, the building rights provided under
Town Plan No. RG/1257 would be revoked and the entitlements would revert to those specified

. under the previous valid Town Plan (No. RG/11/1001).

7. In sum, under Town Plan No. RG/1257, which was in effect from Angust 31,
2005 and during the period in which, as I was informed, Crescent Heights Diamond LLC

acquired and later re-sold the Elite Site, the Elite Site was approved for the éonstl'uqtion (on Plot

10) of a 60-storey mixed use building (offices and residential), containing commercial space in .

the facade facing Jabotinsky Street, five levels. of subterranean parking and additional stories of

mixed use space, a maximum 50% of which (23,719 square rﬁcters) was permitted to be
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residential apartments, not exceeding a total of 296 units each of which had to be no less than 80

square meters.

8. A review of copies of the protocols and decisions of the Local Sub-C_ozﬁmittee of
Ramat Gan,v received from the Ramat-Gan Municipality, reveal that Crescent Heights Diamond
LLC submitted an alternative plan, denominateri Plan No. MK (local)/1257A. Until the date of

cxecutionrof this affidavit I have not managed to review Plan No. MK (local)/1257A. as

subm:tted by Crescent Heights. Dxamond LLC. However, accordmg to the protocol of the Local

Sub-Commlttee Plan No. MK (Iocal)/1257A was discussed a few times in the Local Sub-
Committee and prior to the 1_neetmg on January 7, 2007 Crescent Heights Diamond LLC, inter

alia, requested the following:
a) . Increase the allowable residen@ spz;ce from 50% to 75% of the total ri ghts';
b) I_;xcrease the height of the tower to be built on Block 10 ﬁ'o‘m 60 to 75 stories;
¢) Increase tile total allov%ble number of residential units from 296 to 390 mits.

9. " The protocols and decisions of the Local Sub-Committeé reveal that, at: its
January 7, 2007 meeting, Athe Local Sub-Commiitee recommended, inter alia, the requested
change in percentage pro?orﬁons and the increase in allowable residenﬁal space to 75%, and
recommended that the final height of the building shall be subject to the approval of the Ramat
Gan City Architect. In addition, the Local Sub-Committee decided, “to dep;)sit an amended

plan,” upon the filfillment of several additional conditions stated in the decision.

10. I saw no additional protocols of the Local Sub-Committee after Janunary 7, 2007

“the subject of which was Plan MK(local)/1257A, however, the protocol of the Local Sub-

Je




Committeé: reflect that at a mc;eting dated July 22,2007, Crcscent Heights proposed yet another
plan, denominated Pian No. RG/ 1257B The sole purpose of Plan No. RG/ 1257B was to extend
the three (3) year life of the previous approved plan, Plan No. RG/1257, then set to expire on
August 30, 2008, to six (6) years, so that it would expire if construction-were not commenced by

~ August 30, 2011 (instead of August 30, é(iOS). The Local Committee decided to recormend to
the District Committee to deposit Plan No. RG/1257B and to cxtend the penod of Plau No.

RG/ 1257 to six (6) years as stated above.

11. The aforesaid minutes of July 22, 2007 in which Plan RG/1257/B wa's; discusséd,
state that “the Plan (presumably MK (local) 1257/A) is in the-stage of hearings at the District

Committee Which delay its approval and the commencement of actual Building.” However, 1

found no indication in‘any. of the relevant fecords, that Crescent Heights Diamond LLC’s

proposed Plan No. MK (local) N1257A was actually received by the District Comumittee. In a visit
I conducted to the District Committee on July 3, 2008, I was told that Plan No. MK

(local)/1257A was never officially réceived by the District Committee.

12. The: Israeli Real Estate: I-{egistry reéor&s reveal that Crescent Heights was
registered as owner of the following parcels in the E]ite Site — parcels No. 47, 233, 476, 468 of
block 6128 — on April 29, 2007, and that on December 2, 2007,- a Cautionary Note undér Section
126 qf the Israeli Land Law (1969), was recorded wnh respect t6 the aforesaid parcels in favor of
Azorim Construction (1965) Ltd. (“Azorim™). In general, a Cautionary Note under Section 126

-of the Isracli Land Law (1969) provides for the ;egistraﬁon of a note in the event that a land
rights’ owner undertakes to enter into a transaction with fespect to his land rights or to ai(ojd

from entering into such transaction.
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13. According to the Building Permit No. 2008257 dated June 11, 2008, issued in the
name of Azorim Construction (1965) Ltd., which I located in the Building File, Azorim is

constructing a 57 storey mixed use tower.

14. Based on the foregomg, it can be concluded that Crescent Heights Dlamond LLC

'-,dlscontmued to promote its plan for a 75 storey building (contammg 75% residential umts)

denominated as Plan No. MK (local) /1257A; sometime a.ﬁer January 7, 2007. It is also evident
that Crescent Heights applied for the extensmn of the orlgmal plan, in effect when Crescent

He:ghts Diamond LLC acquired the Elite Slte, namcly Plan No. RG/ 1257 allowmg a 60 storey .

- mixed vse building contmmng 50% resndentlgl space and 50% commercial' space.

Dated: August 20, 2008

Tel Aviv, Israel

NAVA SIRKIS - /‘

L, David Sirota, Adv. and Notary, hereby certify that Sirkis Nava has identified herself before me
with an ID num. 051024479 and that fo]lowmg my wammg to her of the legal consequences of

an untruthful dﬂclaratlon, she aﬂirmed the truthfulness of her declaration before me,

Name: David Sjrota  Signature: /7/
%
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DAVID SIROTA, 1LAW OFFICE & NOTARY
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03-6236122 o9 03-6236120 nip 11 .20

DAVID SIROTA, ADV &NOTARY fnon T L,N0INo T
GILI SIROTA-BENTAL, ADV T ,9022 - AONO M

ODELIA ASSULIN - DEGANI, ADV T 2T - 20N AN

Form No 380

Authentication of Signature

1, David Sirota, Adv.& Notary from 21, Ha-Arbaa St. Tel-Aviv, Israel, hereby
certify that on August 20, 2008, there appeared before me at my office, Sirkis
Nava, L.D. 051024479, and signed on her own free will, the attached affidavit,

In whitness whereof, I hereby authenticate the signature of Sirkis Nava, by my
own signature and seal today, August 20, 2008.

Fees paid: 500 NIS including VAT.
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Signature . 7 .
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Bernie Diamond

From: Bruce Menin [bmenin@crescentheights.com]
Sent: Wednesday, August 15, 2007 11:05 PM

To: Ivanka Trump

Cc:  Donald Trump Jr.

Hi there,

| forgot to mention today that Mayor Bloomberg is coming to our home in the Hamptons on Saturday night the
25th of August for a World Trade Center Memorial Foundation event we are hosting. Ilvanka, | know you
mentioned you are out sometimes and if you would like to come, please do, without any obligation to give of
course. I's from 5 to 7. If by chance Don or Eric are out please stop by too if you like.

| don't have Eric's email so please forward if you think he might have an interest.

Good seeing you all and I'm glad we cleared the air in person. We will, as always, keep you advised of new deals

that come up that might be of interest as we always have you guys in our thoughts in terms of promoting the
brand.

Best,
Bruce

Bruce A. Menin
Managing Principal
CRESCENT HEIGHTS OF AMERICA

Winner 2006 "Freddie Mac Multifamily Development Firm of the Year Award" by the National
Association of Homebuilders

Phone (212) 742-2126

(631) 537-4690
Fax (212) 742-2248

(631) 537-4691
bmenin@crescentheights.com
www.crescentheights.com
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Bernie Diamond

From: Bruce Menin [bmenin@crescentheights.com]
Sent: Thursday, November 29, 2007 12:06 PM
To: Donald Trump Jr.; lvanka Trump

Hi Don and lvanka,

As you may know, we have essentially completed the sales office (last stages) for Trump Israel.
However, while this has been happening, we have been approached my different entities to sell the
property as we discussed when we met with your Dad. While the Israeli residential market is strong,
we cannot get the 100% residential zoning as you know. So we remain open to selling if approached.

We are currently negotiating a few offers and if we sign we will let you know. And even if we do, we
have no idea whether the buyer can and will close, and so we will not stop our continuing efforts on
the sales office in case they don’t. As we mentioned when me met, if we do sell, although we have no
obligation to do so, we are willing to sit down and figure out a payment to the Trump Organization and
a transfer of the license to our other property in Tel Aviv, of couse subject to your approving it.
Anyway, we didn’t want you to hear anything from the grapevine as rumors are circulating.

| realize it’s the holiday’s — 1 will be in Miami next week for Art Basel, but we could meet to discuss any
other time at your convenience if you and your Dad so desire.

Thanks and regards!
Best,
Bruce

Bruce A. Menin
Principal
CRESCENT HEIGHTS OF AMERICA

Phone (212) 742-2126

{631) 537-4690
Fax (212)742-2248

(631) 537-4691
bmenin@crescentheights.com
www.crescentheights.com

4/25/2008
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l:? & % PN | At IAS Part 49 of the Supreme Court, of the State of
gg i < New York, held in and for the County of New York, _
;‘E'E \\‘j :,' = at the Courthouse, 60 Centre Street, New YOI"](,// ‘
3 i A\ D= New York on the 32th day of _gu =~ , 2008. -
] . ) B 1\
—= .3
Hon. 61'045- ﬂ%m
Justice.
X
TRUMP MARKS LLC, : O15 13
3 q
Plaintiff, : Index No.: 08/601372
-against- R (Cahn, 1.)

CRESCENT HEIGHTS DIAMOND, LLC, SONNY :
KAHN, an individual, RUSSELL W. GALBUT, an : ORDER TO SHOW CAUSE

individual, BRUCE A. MENIN, an individual, each : l
said individual being a member of Crescent Heights :

Diamond, LLC, and THOSE UNKNOWN : MOT!ON SEQUENE#OO
INDIVIDUALS AND/OR UNKNOWN ENTITIES

CONSTITUTING THE REMAINING MEMBERS

OF CRESCENT HEIGHTS DIAMOND, LLC,

Defendants.

X / '
Upon the ann7ed affirmation of urgency of Y. David Sghatf, dated June 27,

2008, the affidavit of Shlomo Dachoh, sworn to on June 20, 2008, the exhitsis X¥mekad1tiGretdiR 2008
/ 15 MOTIONS 43,59

§5.08

the supporting memorandum of law, all the prior pleadings, papers and p&%&%edings heretofore o
h 83,04

had herein and the separately filed but accompanying Order to Show Causedgled: hygg-defgpdant THE TR
~0642 3000 09 JUN 27 2306 PM 601

Crescent Heights Diamond, LLC and sufficient cause having been shown;

LET, Plaintiff Trump Marks LLC show cause before this Court, at the Supreme

Court of the State of New York, County of New York, located at 60 Centre Street, New York,
A ~

New York, on the /i th day of ‘5"[:1 ,2008,at 200 agn./p.m., or as soon thereafter as

counsel may be heard, why an Order should not be made and entered herein as follows:
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1) pursuant to CPLR 3211(a)(1) and (7) dismissing the Complaint dated May
5, 2008 with prejudice, as against defendants Sonny Kahn, Russell Galbut

and Bruce A. Menin; and

e e e 4

2) for such other and further relief as this Court deems just and proper.

ORDERED THAT SUFFICIENT REASON APPEARING THEREFOR, let

service of a copy of this Order to Show Cause and the papers upon which it is based on Stephen

—

B. Meister, Esq., Meister Seelig & Fein, LLP, attorneys for the Plaintiff, at 2 Grand Central

: ’ S C Tower, 140 east 45th Street, 19th Floor, New York, NY 10017,,by overnight mail or by hand, so

A Sy V
as to be received by the 2_th day of Fene, 2008, be deemed good and sufficient service thereof;

and it is further

{/ ! ORDERED that Plaintiff’s opposition to Individual Defendant’s motion, if any,

US CT "shall be delivered|by overnight mail or by hand to Individual Defendant’s counsel so as to b
N ' e

received by the /!_th day of July, 2008 ;wasekiemeer

#1324887 v1 120317 001




Certification of Compliance with Rule 130.1
of the Uniform Rules of Court:

MORRISON COHEN LLP

) avi&gchakrf,_ _
909 Third Avenue
k 1002

New York, New Yor
(212) 735-8600

y:

Attorneys for Defendants Sonny Kahn,
Russell W. Galbut and Bruce A. Menin

#1324887 v1 20317001 3
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

TRUMP MARKS LLC,
Plaintiff, : Index No.: 08/601372
-against- : (Cahn, J.)

CRESCENT HEIGHTS DIAMOND, LLC, SONNY :

KAHN, an individual, RUSSELL W. GALBUT, an : AFFIRMATION OF
individual, BRUCE A. MENIN, an individual, each : URGENCY

said individual being a member of Crescent Heights :

Diamond, LLC, and THOSE UNKNOWN

INDIVIDUALS AND/OR UNKNOWN ENTITIES

CONSTITUTING THE REMAINING MEMBERS

OF CRESCENT HEIGHTS DIAMOND, LLC,

Defendants.

X

Y. DAVID SCHARF, an attorney duly admitted to practice before the Courts of
the State of New York, affirms the following to be true under penalties of perjury:

1. I am an attorney and a member of Morrison Cohen LLP, attorneys for
Defendants Sonny Kahn, Russell W. Galbut and Bruce A. Menin (collg:ctively “Individual
Defendants™).

2. 1 respectfully submit this affirmation in support of the Individual
Defendants’ order to show cause seeking an order: (i) pursuant to CPLR 3211(a)(1) and (7),
dismissing with prejudice the Complaint dated May 5, 2008, as against Sonny Kahn, Russell
Galbut and Bruce A. Menin; and (ii) for such other and further relief as this Court deems just and
proper.

3. In accordance with Judge Cahn’s standing directive, we are making this

motion by order to show cause. We respectfully request expedited treatment of this motion to
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dismiss. The Complaint as against the Individual Defendants is patently frivolous and is
designed merely to be harassing and vexatious by seeking to impute “personal liability” to a
contract dispute between two limited liability companies.

4, No prior application has been made for the relief sought herein.

WHEREFORE, on behalf of the Individual Defendants, I respectfully
request that this Court issue and order: (i) pursuant to CPLR 3211(a)(1) and (7)
dismissing with prejudice the Complaint filed in this action, as against Sonny Kahn,
Russell Galbut and Bruce A. Menin; and (ii) for such other and further relief as this Court

deems just and proper.

Dated: June 27, 2008
New York, New York
-

L

e
- Y. DAVID SEHARF
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
-- X
TRUMP MARKS LLC,

Plaintiff, . Index No.: 08/601372

-against- : AFFIDAVIT OF
: SHLOMO DACHOH

CRESCENT HEIGHTS DIAMOND, LLC, SONNY : IN SUPPORT OF
KAHN, an individual, RUSSELL W. GALBUT, an : DEFENDANTS KAHN,
individual, BRUCE A. MENIN, an individual, each : GALBUT AND MENIN’S
said individual being a member of Crescent Heights : MOTION TO DISMISS
Diamond, LLC, and THOSE UNKNOWN : THE COMPLAINT
INDIVIDUALS AND/OR UNKNOWN ENTITIES :
CONSTITUTING THE REMAINING MEMBERS :
OF CRESCENT HEIGHTS DIAMOND, LLC, :

Defendants. :
e e e X
STATE OF FLORIDA )

) ss:

COUNTY OF MIAMI-DADE )

Shlomo Dachoh, being duly sworn, deposes and says:

1. ] am the Secretary of Crescent Heights Diamond Holdings, LLC (“CH
Holdings™), a Delaware limited liability company. 1 submit this affidavit in support of
Defendants Sonny Kahn, Russell Galbut and Bruce A. Menin’s motion, pursuant to CPLR §
3211(a)(1), (7) and (8), to dismiss the Complaint. As Secretary of CH Holdings, 1 have

personal knowledge of all the facts set forth herein.
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2. Attached hereto as “Exhibit A” is a true and correct copy of the Complaint
(without Exhibit B to the Complaint, which for ease of reference has been attached hereto as
“Exhibit B”).

3. Attached hereto as “Exhibit B” is a true and correct copy of the license
agreement, entered into by Plaintiff Trump Marks LLC and Defendant Crescent Heights
Diamond LLC (“Crescent”), dated May 23, 2006, including an Amendment effective as of
the same date (“License Agreement”). The parties to the License Agreement were Plaintiff
and Crescent. CH Holdings signed as managing member of Crescent. (Ex. B p. 20).
Defendants Sonny Kahn, Russell Galbut and Bruce A. Menin did not sign the License
Agreement. (Id.)

4. Attached hereto as “Exhibit C” is a true and correct copy of the Amended and
Restated Limited Liability Company Agreement of Crescent Heights Diamond LLC (the
“Crescent LLC Agreement”). As set forth in the Crescent LLC Agreement, CH Holding is
the sole member and manager of Crescent. (Ex. C. § 5). CH Holdings’ sole member and
manager is CH International Holdings, LLC. Defendants Sonny Kahn, Russell Galbut and
Bruce A. Menin are not -- nor have they ever been -- members of Crescent, and thus they

have never received distributions from Crescent. (Ex. C. 12).

/"""—\_______,
Shiomo Dachoh
Swom to before me this
ay of June, 2008
NOTARY PUBLIC-STATE OF FLORIDA
. Chantal DeVos
H 2Commission # DD776441

Notary Pblic 97 Expires: APR, 07, 2012

BUNDED THRU ATLANTIC BONDING €O, INC,
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
X

TRUMP MARKS LLC,

Plaintiff, Index No. 08601372

-against-
YERIFIED COMPLAINT
CRESCENT HEIGHTS DIAMOND, LLC, SONNY _ . T
KAHN, an individual, RUSSELL W. GALBUT, an -
individual, BRUCE A. MENIN, an individual, each said ‘ A g
individual being a member of Crescent Heights /
Diamond, L1C, and THOSE UNKOWN INDIVIDUALS . \ ,
AND/OR UNKNUWN ENTITIES CONSTITUTING THE e, "é} g ’
REMAINING MEMBERS OF CRESCENT HEIGHTS ﬁ b, Cg
DIAMOND, LLC, é NVICAE s
» ' S ) b:}%?:

“ o
Defendants. . L{gi o
X o A"\tﬁ

Plaintiff, Trump Marks LLC (“Trump Marks” or “Plaintiff”), by its a.nn'meys, Meister
Seelig & Fein> LLP, as ;md for its verified complaint (the “Complaim™) apainst delfenda;lts
Crescent Heights Diamond, LLC (“Crc;sccnt”), Sonny Kahn (“Kahn™), Russell W.‘ Galbut
(*Galbut™), Bruce A. Menin (*Menin,” and, together with Kahn an& Galbut, collectively, the
“Named Members™), and Those Unknown Individuals andior Entities Constituting the remaining
members of Crescent I{eiéhts Diamond, I.LC (collectively the “Unknown Members™), alleges as
{vllows: ‘

THE PARTIES

1. Plaintiff Trump Marks LLC is a Delaware Limited Liability Company with

its principal place of business at T: rump Tower, 725 Fifth Avenue, New York, New York 10022,




2, Plaintiff, controls and is in the business of licensing, certain United States

Trademarks (collectively, the “Trump Trademarks™) covering real cstate and related services and

other rights, in the name, trademark, service mark, designation, and identification “TRUMP.”
3.

The Trump Trademarks .wcrc registered and are owned by Donald J. Trump,
a world-renowned and preeminent builder and developer of luxury residential real estate, among

other.things, who enjoys the highest reputation in these fields.

4. Defendant Crescent is a Delaware Limited Liability Company with a

principal place of business at 2930 Biscayne Boulevard, Miami, Florida 33137. .

5. R Defen&ht Crescent, along with its aﬂi]iate, Crescent Heights: of America..
LLC, are engaged in the business of, among other things, building and deve]opmg first class
resndcntta] condominium properties throughout the world.

6.

Dcfendant Sonny Kahn is an individual having an address at 5940 North Bay
Road, Miami Beach, Florida.

7. Defendant Kahn, on information and belicf, is now a member of the

defendant Crescent and was u member of Crescent in January 2008,

- 8. Defendant Russell W, Galbut is an individual having an address at 5225
Collins Avenue PH-8, Miami Beach, Florida. .

9. Defendant Galbut, on infoﬁnat.iun and belief, is now a member of defendant

Crescent and was a meﬁMr of Crescent in January 2008.

10. Defendant Bruce A. Mcnin is an individual having an address at 71

Townline Road, Wainscott, New York.
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11. Defendant Menin, on information and belief, is now a member of defendant
Crescent and was a member of Crescent on January 2008,
12, The Unknown Members, designated as such pursuant to CPLR Section 1024,
are those remaining individuals and/or entitics, beyond the Named Members, who now own a
membership interest in defendant Crescent and owned such membership interest in January
2008. |
JURISDICTION AND YENUE

13. Jurisdiction and venue are proper in this court pursuant to bect:on 17(@) of
the agreement giving rise to this action (described in paragraph 14 below). Under Section 17(a)
of said agreement, the parties specifically agreed and consented to any suit, action of proceeding
atising out of or in connection with a dlsputc under said agreement being brought exclusively in
a Federal Court or New York State Court Jocated i in the Statc of \Icw York, New York (,oumy,
and irrevocably waived any ObjCL'llOfl to venue in any such court, and any claim that any such
action brought in any such court has been brought in an inconvenicnt forum.

BACKGROUND

14. On or about May 23, 2006, Plaintiff and defendant Crescent entered into a
Licensc Agreement (the “Licensc Agreement™) pursuant to which Plaintiff licensed to defendant
Crescent the nght to usc the name “’I‘rump Tower” together with an associated approved logo
(collectively, thc “Licensed Mark™), in connection with defendunt Crescent’s design,
construction and marketing of condominjum units in what was planned to be the tallest structure
in Israel, a 70 story first class residential condominium property containing approxxmntcly

786,000 square feet, including residential and retaj space (the “Tower Property”), which was to
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be built by defendant Crescent on certain parcels of land then owned or to be acquired by

defendant Crescent, located in Ramat Gan, [srael, to wit: Parcel 233 of block 6128, having a

- registercd area of 547 Square meters, parcel 476 of block 6128, having a registered area of 2,047

Squure meters, parccl 468 of block 6128, having a registered arca of 9,249 square meters, and
parcel 47 of block 6128, having a.regisicrcd area 2,961 square meters {collectively, the “Land"),

15.  Effective May 23, 2006, Plaintiff and defendant Crescent entered into a First
Amendment to License Agreement (the “First Amendment™), which, among other things,
changed the Liccnsed Mark from “Trump T ower” to “Trump Plaza.” A true aﬁd correct copy of
the License Agreement and the First Amendment arc collectively annexed h;:reto and made a
part hereof as Exhibit A. |

16.  Pursuant to Section 5 of the Licensc Agreement, and Exhibit A thereto, defendant

Crescent was required 10 pay Plaintiff Royalties in conncction with the sale of the condominium

units at the Tower Propenty at 5 rate equal to 25% of the sale price per square foot for such

condom_inium units in excess of $550 (U.S.), nei of any value added tax (“VAT™), including a
non-refundable initial Royalty payment of $1,000,000 (U.S)).

17. On or about April 30, 2007, defendant Crescent acquired title 10 all of the
constitucnt parcels constifming the Land at a cost of approximately $44 million (U.S.).

18.  Plaintiff has complied with all of its obligations under the Lice'nse Agreement.

19. - Specifically, as required by the License Agrecment, Plaintiff repistered the
Licensed Mark with the Isracli Trademarks Office in or about May, 2006.

20. Additionally, at the regucst of defendants, Plainliff causcd Donald J. Trump 10

promote, and integrally associatc himsclf with, the Land and the Tower Property, through,
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among other things, Mr. Trump acting as Keynole Speaker, via live satellite video feed, in.the
Israc]l Business Conference held on December 9-11, 2006, organized by Israel’s leading business
ne;wspaper, Globes.  Further, Mr. Trump’s association with the | Tower Property elicited
substantial coverage frum the press, and conseqt_tenﬂy promoted and cnhanced the value of the
Land.

21.  In or about August 1, 2007, Plaintiff became aware that defendant Crescent was

engaged in negotiations to sell the Land to a third party developer and thereby abandon and

render impossible the performance of its obligations under the License Agreement, including but’

not limited to Crescent’s obligation under Section 3(a) of the License Agreement to design and
build the Tower Property and market for saic condominium unifs at the Tower Property.

22. By letter dated August 2, 2007 (copy attached as Exhibit B hereto), Plaintiff
wamed defendant Crescent that a sale of the Land to a third party would result in defendant
Crescent defaulting on its obligations under lee License Agrcement, and would cause substantial
damage to Plaintiff, by reason of the failure of Plaintiffs to reccive substantial Royalties,
defendant Crescent’s unjust enrichment and the severe reputational darage Plaintiff’s brand
would suffer from Donald J. Trump’s abrupt and forced dissociation from the Tower Property
project.

23. Defendunt Crescent nevertheless went forwﬁrd with and consummaied the sale of

 the Land to a third party, Azorim Investment, Development and Construction Ltd. (“Azorim").

24, Upon information and belief, in or about January, 2008, defendant Crescent

consummated the sale of the Land to Azorim for approximately $80.2 Million (L.S.).

3597-002 Doc# 1}
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25.  Defendant Crescent contends that the performance of its obligations under the

License Agrecment, including but not limited 1o its obligation under Scction 3(a) thereof to

design and build the Tower Property, was excused because, according to defendant Crescent, it

was unable to procure the necessary approvals to permit the construction of the Tower Property,
asa purcly residential and retail property — as opposed to a mixed residential, retail and office (or
other use) project - from the relevant Isracli authorities,

26.  However, there is no provision in the License Agreement which states that the

. Tower Property, as ultimately approved and permitted by the relcvant Isracli authorities, must

not contain any office or other type of space (beyond residcntia! or retail space),
27.

Further, defendant Crescent knew, prior to entering into the I.icense Agreement,

that the zoning laws applicable ;o Land did not permit the Tower Property 10 be designed and
approved as a purely residential and retail condominium tower as of right, without certain
permits, approvals and/or variances being granted by the relevant Israeli authurities.

28. Notwithstanding defendant Crescent's advance knowledge that permits, approvals
and/or variances were required 1o be procured from the relevant Isracli authorities in order for
the Tower Property to be dgsigned and constructed, defendant Crescent executed and delivered
to Plaintiff the License Agrccﬁcnt, which contains, at Section 3(a) thercof, the unqualified
obligation of defendant Crescent Heights to design and consimct the Tower Property, There is
no clausc in the License Agreement which permits defcndant Crescent to avoid its unconditional
obligation under Section S(a—) _uf the License Agreement to design and build the Tower Project by
sclli-ng the Land in the event the aforesaid peﬁr_;its, approvals and/or variances were not issued by

the relevant Israeli authorities.
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29. By exccuiing and delivering the License Agreement as it was drafied, the parties
evidenced their mutual agreement 1o allocate the risk of failing lo procure the needed permits,
approval and/or variances 1o and upon defendant Crescéht.

30.  Alno time did Defendants consult with Plaintiff as to their alleged difficulties in
obtaining approvals and entitlements for a purcly residential and retail project, or othcrwise seek
Plaintiff’s view or assistance as to how best to proceed,

31. Inany event, defendants contracted to sell the Land in December, 2007, having
purchased the Land only cight {8) months previously, and thercfore defendants did not make
bona‘ﬁde efforts to obtain the necessary permits, approvals andor variances from the relevant

Isracli authorities,

32. >Dcfcndants were required under the Liccnse Agreement to wns&uci the Tower
Project so long as it included residential and retail space, even if it included officc or other typ;
of space, and to pay Plaintiff the Royalties due on the sale of con&omihium units therein.

'33." By selling the Land to a third patty after being warned by Plaintiff th-at doing so
would result in defendént Crescent’s breach of the License Agrecment, defendant Crescent did
so at its peril, with .full knowlédge of and assuming the risk of the liabilities it would thereby
incur to Plaintiff, for the dameges PlaintifT would sustain from defendant Crescent’s resultant
breach of the License Agrecmem:

34. By reason of the foregoing, defendant Crescent has ineachcd and defaultcd upon

its obligations under the License Agreement and is liable and accountable to Plaintiff in

dameages.
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AS AND FOR A FIRST CAUSE OF ACTION
(Breach uf Contract against Defendant Crescent)

35.  Plaintiff repeats and realleges each and every allegation contained in paragraphs 1
through 34 hereof, inclusive, as if fully set forth herein.

36. The License Agreement constitutes a valid and enforceable contract between
Plaintiff aqd defendant Crescent.

37.  Plaintiff has fully performed all of its obligations under the License Agreement.

38.  Defendant Crescent has breached the License Agreement by failing to honor and
perform its obligations and promisés thereunder, including failing to design and build the Tower

" Property and market for sale condominium units at the Tower Property and thereafier pay
Plaintiff Royalties as spccified in the License Agreement.

391 As a consequence of defendant Crescent’s breach of the License Agreement,
Plaintiff hes been damaged in an amount (o be determined at trial, such amount being not less
than $45,000,000 (U.S.), plus interest and costs.

AS AND FOR A SECOND CAUSE QF ACTION

(Breach of the Implied Covenant of Good Faith and
Fair Dealing against Defendant Crescent)

40. °  Plaintiff repeais and realleges each and every allcgation contained in paragraphs |
through 34 hereof, inclusive, as if fully set rox"l.h herein.

41,  Pursuant to Section 17(a) of the Licens-c Agreement, the parties agreed that the
License Agrecment would be governed by the laws of the State of New York. Under applicable
law, the License Agleément includes an implied covenant of good faith and fair dealing.

42.  Defendant Crescent breached the implicd_ covenant of good faith and fair dealing

by selling the Land to a third party without having built the Tower Property, thereby frustrating
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the purposc of the License Agreement and depriving Plaintiff of the benefit of .ils bargain, and
rgaping a ﬁndfall profit for itself in excess of $36 Miltion (U.S.)

43,  As a dircct and proximate result of the foregoing breach of the implied covenant
of good faith and fair dealing, Plaintiff has been harmed in z'xn amount to be determined at trial,
such amount being not less than $45,000,000 (U.S.), plus interest and costs.

AS AND FOR A THIRD CAUSE OF ACTION
(Indemnification against Defendant Crescent)

44.  Plaintiff repeats and realleges cach and every allegation contained in paragraphs 1
} through 34 hereof, inclusivé, as if fully set forth herein,

| 45.  Pursuant to Section 11 of the License Agreement, defendant Crescent expressly
agrécd to indemnify and hold harmless Plaintiff from and against any and all losses suffcred by
defendant Crcscenl arising out of a breach by defendant Crescent of any of its ob.ligntions, ore
dcfault by defendant Crescent under, the License Agreement.

46. By failing to design and build the Tower Property and market for suie
condominium units at the Tower Property and thereafier pay Plaintiff Royalties as specified in
the License Agreement, defendant Crescent has breached the express promises made by it and
ihefeby defaulted under the License Agreement.

47.  In consequence, defeqdant Crescent is liable to Plaintiff for the losses, including
reaS_onable anOméys' fees and disbursements, sustained by Plamtiff in bringing this action,
which seeks redress for defendant Crescent’s breach of and default under the License

Agreement,
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AS AND FOR A FOURTH CAUSE OF ACTION
(Unjust Enrichment against all Defendants)

48,  Plaintiff repeats and realleges each and every allegation contained in paragraphs |
through 34 here(;f, inclusive, as if fully set forth herein.

49 By virtue of defendant Crescent's receiving from 'Plaimiﬁ' the benefit of Donald J.
Trump’s world renowned reputation as the pmémincnt developer of luxury residential properties,
-and associated expertise, comtacts, skills, knowledge and information, defendant Crescent,
through Donald J. Trump's association with and promotion of the Land and ‘Tower Project, has
been substantially and unjustly enriched.

50.  Specifically, by virtue of Donald J. Trump's association with and promotion of
the Land and T(;wcr Projcct, including the importance to the worldwide market of Mr. Trump’s
identifying the Tel Aviv/Ramat market in gcﬁeral. and the Land as a prime development site in
sajd ma.rkgt, in particular, defendant Crescent was able to, and did in fact, scll the Land to a third
party, Azorim, for approximately $80.2 Million (L..S.), afler having acquired ihe Land less than
eight (8) months previously for only $44 Million (U.S.), which resulted in a windfall profit to
defendants of approximately $36,000,000.

51, The real estate ﬁmrket in Ramat Gan, Israel did nol-appreciate magerial]y during
the brief period Aefendaht C.rcsccnt owned the Land (April to December, 2007) and certainly did
not appreciate during thzﬁ period to such a degree that the market .valuc of the Land (to which
defendant Crescent added no value as no entitlements were reccived) iﬁcrcascd %rom $44 Millidn
to $80.2 Million in less than eight months {April to Decemnber, 2007).

52.  Defendants contend that bceause the License Agreement does not require the

payment of any. Royalty or other consideration to Plaintiff upon a sale of Land and because
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(defendants contend) the requisite approvals and permits for the coﬁstrucﬁon of the Town
Property could not be procured from the relevant Isracli authorities, the License Agrecment has
not been breached.

.53. By reason of the foregoing, equity and good conscience rcqu.irc that defendants
make restiNﬁon to Plaintiff in an amount equal to the value of the benefit defendants unjustly
received.

54. By reason of the forcgoing, defendants have been unjustly enriched By virtue of
defendant Crcscem’s sale of the Land (which it had purchased in 2007 for approximately $44
million) for approximately $80.2 million in 2007 (with a closing in January, 2008). This sale
resulted in a windfall profit to defendant Crescent c?F approximately 536,000,000; which windfall
profit, on information and belief was thereafter distributed to the Namca Members and Unknown
Members. Further, said windfall profit was realized by virtue of the world renowned reputation
of Dpnald J. Tmmp as the preeminent developer of luxury residential properties, and the

' associated expertise, contacts, skills, knowledge and confidential information of Plainull.

S5, | Plaintiff is therefore entitled to judgment requiring defendants to make restitution
to Plaimtiff of the windfall profit realized by &cfcndant Crescent upon the sale of the T.and, and
thercafler, on information and belief, distributed to the Named Members and Unknown
Members, in an amount to be determined by the Court, such amount being approximately

$36,000,000 plus interest and costs.
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AS AND FOR A FIFTH CAUSE OF ACTION
(Fraudulent Conveyance pursuant to New York
Debtor and Creditor Law §§ 273-275 ageinst all Defendants)

56.  Plaintiff repeats and realleges each and every allegation contained in paragraphs 1
through 34 hereof, inclusive, as if fully set foﬁh herein.

57. On or about May 23, 2006, Plaintiff and defendam Crescent entered into the
License Agreement.

58 In or about January, 2008, in breach of its obligations under the Licensc
Agreement to design and build the Tower Property and market for sale condominium units at the
Tower Property and thereafter pay Plaintiff Royalties as spcciﬁcd in the License Agreement,
defendant Crescent sold the Land tc; avt.hird party, Azorim, for approximately $380.2 Million
(U.8.), realizing a windfall profit of approximately $36 Million (U.S).

| 59.  Upon information and belief, shortly aficr receiving the $80.2 Million (U.8.) of
proceeds from the sale pf the Land to Azorim, defcndant Crescent, a limited liabiliﬁ company,
distributed the net proceeds from such sale, including the windfall profits it received on such
sale, o the Named Members and the Unknown Members (the ‘.‘qudulcm Conveyance™).

60. At the time it distributed the net proceeds of the said sale to the Named Members
and the. Unknown Members, dcfen;lant Crescent knew of its liability to Plaintiff for defendant
Crescent’s breach of the License Agrcement, which liability therefore constituted a debt of
dcfcﬁdanl Crescent antecedent to the afuresaid conveyanc.c of the net proceeds of ‘the salc b.y

defendant Crescent to the Named Members and the Unknown Members.

3697-002 Doc#t 1}
12

(2)Final Verified Complaim




61, Defendant Crescent received cither no considcration or failed 1o reccive fair

consideration for the Fraudulent Conveyance to the Named Members and the Unknown

Members,

62.  The Fraudulent Conveyance was done 10 delzy, hinder and avoid c.n:difors of
dcfendant Crescent. ,

63.  Upon information and belief, the Fraudulent Conveyance by defendant Crescent

to the Named Members and Unknowu Members was made without fair consideration and
rendered defendant Crescent insolvent or was made at a time when defendant Crescent waus

insolvent, in violation of Section 273 of the New York Debtor and Creditor Law.

64.  Upon mformauon and belief, the Fraudulcnt Conveyance by defendant Crescent '

to the Named Mcmbers and Unknown Members was made without fair consndcratmn and lefi
defendant Crescent with an unreasonably small amount of capital with which to operate, in

violation of Scction 274 of the New York Debtor and Creditox; Law.

'65.  Upon information and belief, the Fraudulent Conveyance by defendunt Crescent

to the Named Members and Unknown Members was made without fair consideration at a time

when defendant Crescent intended or believed that it would incur debts beyond its ability to pay

them as they matured, in violslion of Section 275 of the New York Dc.bn;r and Creditor Law.

66, By reason of the foregoing, Plaintifi’ demands that the conveyances by defcndant
Crescent to the Named Membery and Unknown Members of the net proceeds received by
dulendam Cresccnt from the sale of the Land to Azorim, be sct aside as fraudulent, and that such

amounts be returned by the Named Members and Unknown Members to defendant Crescent so
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that it can pay Pléintiff any judgment obtained by Plaintiff against defendant Crescent in this

aclion.
- AS AND FOR A SIXTH CAUSE OF ACTION
(Frandulent Conveyance pursuant to New York
Debtor and Creditor Law § 276 against all Defendants)

67.  Plaintiff repeats and reallcges each and every allegation contained in j)aragraphs 1
. through 34 hereof, inciusive, as if fully set forth hercin;

68.  Upon information and belief, the Fraudulent Conveyance was made by def.'cndanl
Crescent with the actual intent to hinder, delay or defraud either present or future creditors of
defendant Crescent, and did, in fact, hinder, delay and del‘raL;d Plaintiff, l

69. By reason of the foregoing, Plaintiff demands that the éonveyanues by defendant
Crescent 1o the Namcd. Members and Unimown Members of tﬁc net proceeds received b);
defendant Crescent from the sale of ti'te Tand 10 Azorim, be set asidc as fraudulent, and that such
amounts be returncd by the Named i\efembcrs and Unkm;wn Mcmbe;rs' lo defendant Crescent so
" that it can pay Plainiff any jndg:ﬁcnt obtained by Plaintiff against defendant Crescent in this
action.

AS AND FOR A SEVENTH CAUSE OF ACTION
(Attorneys’ Fees pursuant to New York
Debtor and Creditor Luw § 276-a against all Defendants)

70.  Plaintiff repeats and realleges each and every allegation contained in paragraphs 1
through 34 hereof, inclusive, as if fuily set-fonh herein, .

71. By rcason of the foregoing, and pursuant to New York Debtor and Creditor Law
Section 276-a, Plaintiff demands judgment against the Defendants for all of the costs and

disbursemcnts of this action, including its attorneys' fees herein.
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AS AND FOR A EIGHTH CAUSE OF ACTION
(Wrongful Distributions in Vielation of Section 18607 of the
Delaware Limited Liability Company Act (or Section 508 of the New York Limited
Liability Company Act) against all Defendants)

72.  Plaintiff repeats and realleges cach and every ailegation contained in paragraphs 1

through 34 hereof, inclusive, as if fully set forth herein.

73.  Defendant Crescent is a limited liability company organized under the Delaware

Limited Liability Company Act (the “Act”),

74.  On or about May 23, 2006, Plaintiff and defendant Crescent entered into the
License Agrcement.

75.  In or about January, 2008, in breach of its obligations under the. License

Agreement to design and build the Tower Property and market for salc condominjum units at the
Tower Pmpc@ and thereafler pay Plainti(F Royalties as specified in the License Agreement,
defendant Crescent sold. the Land to a third party, Azorim, for approximately $80.2 Million
(U.S.), realizing a windfall profit of approximately $36 Miltion (U.S).

76.  Upon information and belicf, shortly after receiving the $80.2 Million of proceeds
from the sale of the Land 1o Azorim, defendant Crescent, a Dt-:lawarc limited liab-ility.company.

distributed the net proceeds from such sale, including the windfall profits i1 received_on such

sale, to the Named Members and Unknown Members (the “Fraudulent Conveyance™).

77. At the time it distributed the net procecds of the said sale to the Named Members
and Unknown Members, defendant Crescent and said distributees knew of defendant Crescent’s

liability to Plaintiff for defendant Crescent's breach of the License Agrcement, which liability

therefore constituted a debt of defendant Crescent antecedent to the aforesaid Fraudulent
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Conveyzmcc of the pet proceeds of the salc by defendant Crescent to the Named Members and
Unknown Members.

78.  Defendant Crescent’s distribution of the net proceeds of the sale of the Land to
the Named Members and Unknown Members was a distribution made in violation of Section 18-
607 (a) of the Act (or Section 508 of the New York Limited Liability Cornpany Act, if the Court
decms such act ap'p}icablc),vin that, at the time of the distribution, afier giving effect to the

distribution, all liabilities of defendant Crescent (other than certain liabilities to members and

liabilities with respect to non-recoursc debt), but including, in particular, its antecedent debt to

Plainti ff for damages arising from its breach of the License Agreement, excecded the fair value
of the asscts of defendant Crescent. .

-79. By reason of the terms of the Ligcnse Agreement and Attorney Niamond’s ietter
of August 2, 2007, among other things,Atse Named Members and the Unknown Members kncw,
at the time they received a distribution of the net proceeds of the sale from dcfendant Crescent,
that said distribution violated Section 18-607(a) of the Act (or Section 508 of the New York
Limited Liability Company Act, if the Court decms such act applicable), as aforesaid.

80.  In consequence, the Named Members and the Unknown Members are liable to
defendant Crescent to return the wrongful distnbutions they received from defendant Crescent of
the net proceeds of the sale of the Land to Azorim, and Plaintiff is entitled to a judgmém
directing that said return be made, so that Plaintiff may -havc satisfaction of judgment for
damages awarded to it in respect of defendant Crescent's bréach of the License Agreement and

unjust enrichment as allcged herein.
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WHEREFORE, Plaintiff seeks judgment:

(a)

(b)

©

(d)

(¢)

0

(2)

3697002 Dock 11

On the first cause of action for breach of contract as aguinst defendant Crescent,
in an amount to be determined at trial, such sum being not less then $45,000,000,
plus intcrest, costs and reasonable attorneys’ fues;

On the second cause of action for breach of the implied covenant of good faith
and fair dealing as against defendant Crescent, in an amount to be determined at
trial, such sum being not less then $45,000,000, plus interest, costs and reasonable
attorneys’ fees; '

On the third causc of action for indemnification as agains defendant Crescent, in

an amount to be determined at trial, plus interest, costs and reasonablc attorneys®
" fees; :

On the fourth cause of action for unjust enrichment as against defendant Crescent,
in an amount to bc determined a trial, such sum being not less then $36,000,000,
plus interest, costs and reasonable attorneys® fees;

On the fifth cause of action for fraudulenit conveyance as apainst all defendants
pursuant to New York Debtor and Creditor Law Sections 273, 274 and 275,
ordering that the conveyances by defendant Crescent 1o the Named Members and
the Unknown Membets of the net proceeds received from sale of the Land-to
Azorim, bc set aside as fraudulent, and thar such amounts be returned to
defendant Crescent by the Named Members and the Unknown Members, so that
defendant Crescent can pay Plaintiff any judgment obtained by Plaintiff against
defendant Crescent in this action, plus interest, costs and reasonable attorneys’
fecs;

On the sixth cause of action for fraudulent conveyance as against all defendants
pursuant to Debtor and Creditor Law,Section 276, orderiny that the conveyances
by defendant Crescent to the Named Members and Unknown Members of the net
proceeds received from the sale of the Land to Azorim, be set aside as fraudulent,
and that such amounts be returned to defendant Crescent by the Named Members
and Unknown Membcrs, so that defendant Crescent can pay Plaintiff any
judgment obtained by Plaintiff against defendant Crescent in this action, plus
intcrest, costs and reasonable attorneys’ fees;

On the seventh cause of action for attorneys® fees pursuant 10 New York Debtor
and Creditor law Section 276-a as against all defendants, in an amount to be
determined at trial, plus interest and costs; and :
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Dated:

On the eighth cause of action for wrongful distributions made in violation of
Section 18-607 of the Delaware Limited Liability Company Act and/or Section
508 of the New York Limited Liability Company Act as apainst all defendants,
ordering the Namcd Members and thc Unknown Members 1o return to defendant
Crescent the distributions the former received from the latter in respect of the net
proceeds of the sale of the Land, so that Plaintiff may have satisfaction of the
judgment awarded to Plaintiff on the first, sccond, third and fourth causes of
action herein, :

Al such other and further relicf as this Court deerns Just and equitable.

New York, New York

May 5 , 2008
MEISTER SEELIG & FEIN LLP

-

B

. “Stéphen B. Mister, Fsq.

2 Grand Central Tower

140 East 45 Street, 19 Floor
New York, New York 10017
(212) 655-3500

Attorneys for Plainiff
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YERIFICATION

STATEOFNEW YORK )
. ) ss:
COUNTY OF NEW YORK )
" Donald J. Trump, being duly sworh, dcposes and says as follows:
I am a member of Plaintiff Trump Marks LLC. 1 have read the within Verified
Complaint, and the sume is true to my knowledge, except as to thuse matters alleged

upon information and belief, and as to those, I belicve them to be true. The source of my

belief is my personal knowledge of the matters set forth therein, my review of relevant

documents and the books and records of Tramp Marks JLC.

Sworn to before me this
A Gy of May, 2008
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Tramp Marks LIC
) ¢/o The Trump Organizztion

725 Fifth Avenue
New York, New York 10022

Bemard R, Dixmend
Executive Viee Presideat
& Oaneal Counsel
Direct dinl (212) 715-7288
Direct fax {212) 317-0037

bdiamond@tmmone com
Via ified acsimile
and Federal Express -
August2,2007
Crescent Heights Diamond, LLC
2930 Biscayne Boulevard .
Miami, FL 33137

Attention: Sharon Chﬁstcﬁbur)', Esqg.
Fax:: 305-573-2315

Holland & Knight LLP

131 South Dearborn

Chicago, IL 60603

Attention: Grent McCorkhill, Esq.
Fax: (312) 578-6666

Re:  License Agreement (“License Agreement”) dated May 23, 2006 between Trump Marks
LLC, as Licensor and Crescent Heights Diamond, LLC, as Licensee

Dear Ms, Christenbury;
Reference is made to the License Agreement.

The capitalized terms uscd, but not defined herein, shall have the meanings ascribéd to them in
the License Agreement. :

As I am sure you are well eware, since the inception of the License Agreement, the well-
publicized association of the “Trump” name with the anticipated “Tower Property” (as defined in
- the License Agreement) has generated intense imterest among potential purchasers, investors,

ledders and the general public, which, in turn, has led to a dramatic appreciation in the value of
‘the Land. ’ .

It has come 10 the Licensor’s attention that the Licensee has either sold the Land or is
entertaining competing offers for the sale of the Land, By its actions the Licensee obviously
seeks 1o profit handsomely from the association of the “Trump” name with the Land. Notably, in
several recent conversations between seaior representatives of the Licensee and the Licensor, the
Licensee failed to disclose to the Licensor its aforesaid actions.




® ® [ ® o
® ® e @ ¢ ®
Sharon Christenbury
Auvgust 2, 2007

Page 2

I remind you that among the numerons obligations of the Licensee under the License Agreement
{and the inducement for the Licensor to execute and deliver the License Agreement to the
Licensee) is the Licensee's covenant and agreement, among others, “...to design, develop,
construct, market, sell, squip, operate, repair and maintain the Tower Preperty™ under the Trump
brand.

Please be advised that any sale or other disposition-of the T.and by the Licenses, without the
consentt of the Licensor, will thwart the intent and purpose of the License Agreement 1o the
Licensor’s financial detriment, denying the Licensor the right 1o receive many millions of dollars
in “Royalties”, in violation of the License Agreement,

Ay cffort by the Licenset o assign the License Agreement 10 a purchaser of the Land, without
the Licensor’s consent, will constitute a separate material defanit by the Liccnsee under the
License Agreement, Jn addition, the disassociation of the Trump name from the Tower Property
as 2 result of any such unapproved sale, after the public accleim that has resulted by reason of
such association, will substantially damage the Trump name and reputation on a world-wide
basis, for which the Licensor will hold the Licensee fully responsible.

Ttrust you will be guided accordingly.

ernard R.. Diamond

BRD: mgs

Donald }, Trump
Dopald J. Trump, Jr.
Ivanka Trump
* Eric Trump
Jay Goldberg, Bsq. = ~twet Sends
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LICENSE AGREEMENT
BETWEEN
TRUMP MARKS LLC
LICENSOR,

AND

CRESCENT HEIGHTS DIAMOND, LLC

LICENSEE

Dated: New York, N.Y.
May %, 2006
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- LICENSE AGREEMENT

. S

THIS AGREEMENT (“Agreement”) is made as of the,z__ &ixy of May, 2006, between
TRUMP MARKS LLC, 3 Delaware limited liability company (“Licensor™), with a principal
place of business at- 725 Fifth Avepue, New York, New York 10022, and CRESCENT
HEIGHTS DIAMOND, LLC, a Delawarc limited liability company, (“Licensee™), with 8
principal place of business at 2930 Biscayne Boulevard, Miemi, Florida 33137. The Liccnsor
and Licensee may hereinafier sometimes be referred to as the “Parties” and individually as a
"Party”.

RECITALS

WHEREAS, Donald J. Tnunp, 2 world-renowned builder and developer of hoawy
residential roal estate, among other things, who enjoys the highest reputation in these fields, is
the owner of certain Unitcd States Trademarks covering certain real estate services as well as
certain other rights in the name, trademark, service mark, designation, and identification
“TRUMP;” and .

WHEREAS, pursuant to 2 cestain License and Quality Control Agreement dated 25 of
May 25, 2005, between Trump Marks LP, as licensor and Licensor as Jicensee, Licensor controls
the licensing of the aforesaid Trump trademarls; hes the exolnsive right to grant the license to
Licensce provided herein; and is the proper party to enter into this Agreement; and

- WHEREAS, Licensce intends to () develop a building (the “Building”) on certain land
(the “Land™) owned or to be acquired by Licensee, in Ramat Gan, Isracl, which Land is Jcgally
desoribed s: Pascel 233 of block 6128, having a rogistered arca of 547 meters; parcel 476 of
block 6128, having a registered erea of 2047 meters; parcel 468 of block 6128, baving 2
. registered area of 5249 meters; parcel 47 of block 6128, baving 2 registered area of 2061 meters;
and all that is built on and attached to the said four parccls (the Land, together with the Building
1o b erected thereon, collectively the “Tower Property”™), which, on completion of construction
will include & frst-class, hoary residential condominium component, which may include storage
spaces (the “Storage Spaces™) and garage spaces {(the “Garage Spaces”) (collectively, the
"Residential Component') and, & retail component, which may incinde one or mote restaurant
units and one or more reteil components .of the type commonly located in similer projects,
{collectively, the ™Retall Component'); (17} design, develop, construct end operate the Tower
Property or portions thereof in the form of condominium ownership; and (i) market, sell and/or
lease the units forming part of the Resjdential Component and the Retzil Component
(individually, a “Unit™ and collectively, the “Units™) to be contained in the Building. All ofthe
foregoing activities recited on subdivisions (7) thoegh (iid) above, inclusive, to be performed in :
* sccordance with the “Truimp Standsrd” (as bescin dofined) 50 a$ fo maximize the value of the - -~
Tower Property for the benefit of Licensee and Licensor; and

l WHEREAS, Licensee desires to use the name “Trump Tower™; which, together with any
| “Approved Logo” (as berein defined) is referred to herein as the “New Trump Mark”; and

T
; S ER TR
SR s

R




LIBADATS ATl Avie Licxasm v $-19-05 VIODOC

WHEREAS, Licensor Is willing to grant to Licensee the right to use the New Trump
Mark in accordance with and subject to the terms, covenants and provisions of this Agreement.

NOW, THEREFORE, for One ($1.00) Dollar and other good and valusble
consideration, receipt of which is heseby acknowledged, Licensor and Licensee do hereby agree
as follows: i

1. License; Registration; Licensor Restriction

. (1)  Promptly after the date hereof, Licensor shall submit the New Trump
Mark for registration (the “Registration”) with The Istaeli Trademarks Office (the “ITTO™).
Licensse acknowledges and agrees thet Licensor shall not be liable or responsible to Licensee for
any delay in or limitation imposed upon the New Trump Mark during the Registration process or

-any refusal by the ITO to register the New Trump Mark, and sll of Licensez's obligations ]
hereunder regarding the use of the New Trump Mark, including but not limited to Licensee's
payment obligetions herennder shall remain in effect whether or not Registration of the New
Trump Mark shall accur. Licensor shall have the right to rgister this Agrecment with the
appropriate Isracli anthoritics. .

(b) Licensor bereby grants to Licensec, during the *“Term” (as berein
defined), 2 nopexclusive (subject to Section 1(g)), nonassignable (except as provided in Section
12(b) and (c) hereof), nonvansferable right, without the right to grant soblicenses, fo use the
New Trump Mark zloné or as part of the Approved Logo(s) solely for the purpose of identifying
the Tower Property 2t its above-mentioned location, subject to all the temss, covesants and
provisions of this Agreemsnt. Licensee shall be required to, and hereby agrees to, use the New
Trump Mark es the sols identification of the Building during the Term. Licensee shall also have
the right 10 use the New Tramp Mark in sigrage, print medium, television, radio, internet (the
“Iaternet”), and other forms of promotional and publicity materials and facilities, solely with
yespect to the promotion of the Bullding, subject to all the terms, covenants and provisions of
this Agreement. In connection with Licenses's exercise of the foregoing marketing rights,
Licensor reserves the right to prohibit the making of represeatations on behalf of Licensor or
Danald J. Trump, or the use of material which, in the judgmeat of Licensor, do not accuratzly
reflect facts about Licensor and/or Donald J. Trump.

{c) Licensor héreby grants to Licensee, during the Tenn, the right to permit
Residential Component Unit owners and Tessees, and Retail Component Unit owners and Jessess
(coliectively, “Occupants™) to use the New Trump Mark solely for the ptrpose of identifying in
advertising and promotion of their Residential and Retail Component Units in connection with
offzrs to sell or lease such Units, and as the address of such Occupants at the Building.
However, such right shal] not permit the Occupants to use the New Trump Mark as part of the
name or identification of such Occupants. Trade names such as “Trump Tower Restaurant™ or
“The R=staurant at Trump Tower” are not permitted or authorized hereunder. Licenses agress
that the foregoing rights and restrictions governing Licensec’s and such Occupants® use of tha
New Trump Mark, including but not limited to its obligation to comply with the Trump
Stendard, apd Licensor’s access to the Building as provided in Paragraph 3(d) hereof, shall be
set forth in:
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() each contract of sale or lease, pursuant to which an Occupant shall
acquire or lease a Unit frora Licensor; and )

. (i) cach succeeding contract of sale, Jease, or sublezse pursuant to
which an Ocoupant shall sell or otherwise transfer or lease its Unit or assign its lease or sublease
its Unit; and

(i)  the bylaws of the Building (Takenon Habait Hameshutef) (the
“Bylaws”) which shall be registered by Licensee with the Tel Aviv, Isracl Land Registry,
together with the registration of each purchasing Occupant’s ownership of its Unit.

Bach such contract of sale, Jease, assignment, subiease and the Bylaws, and 2n English
transiation of each, shell be subject to the approval of Licensor. Licensee agrees to cooperate
folly with, and furnish assistance to Licensor {n any action by Licensor required to ensure that
any usc of the New Trump Mark by the Occupants complies with the terms and conditions of
this Agreement. ’ '

(6)  Inconnection with its identification and prometion of the Building,
Licensee may propose to use certain composite trademark(s) and/or logos in assocation with
and/or incorporating the New Trump Mark, inchuding, but not limited to, a logo that substantially
. consists of distinctive design clcments of the Building, (collzctively, the “Proposed Logo™ or
“Propesed Fogos”). Prior to amry adoption and/or use of any Proposed Logo, Licensce shal)
submit a graphical representation nf such Proposed Logo to Liconsor preciscly in the manner
which Licensee intends such Proposed Logo to appear in commercial use. Following Licensee's
submission of such Proposed Logo to Licensor, Licensor shall review such Proposed Logo
within fifteen (15) Gays of receipt thereof, and if such Proposed Logo meets with Licensor’s
preliminary approval, Licensor shall comrnission its lsrae] trademark counse! to copduct a full
trademark search and make an Bssessmeat as to the likely registrability and/or availability of
such Proposed Logo for use. Licensee shall bear the costs incarred in the trademark clearance
assessment of each Proposed Logo. Upon obtaining the assessment of counstl reparding
clearance of eny Proposed Logo, Licensor shall, in its reasopable discretion, within fifteen (15)
days of receipt of counse]’s said assessment, determine whether to approve such Proposed Logo.
Licensor shall promptly notify Licenses in writing whether or not it is permitted to adopt and/or
use any given Proposed Logo. Licenses may submit multiple alternative Proposed Logos at the
seme time, which shall proceed concurrently throngh the approval process, subject to the
provisions of this Agrecment. Licenses shall not adopt and/or use any Proposed Logo unless and
until it obteins Licensor's approval, in writing, in the maoner sct forth in this subparegraph 1(d).

(c)  Ifthe Liceasor approves any Proposed Logo, such Proposed Logo shal)
then be referred to as an “Approved Logn.” At such time that the Licensor approves any
Proposed Logo, in writing, Licensee acknowledgss end agrees that Licensor shall own all right,
title and interest in and to any and all Approved Logos and that Licensee’s sole rights with
respect thereto shall be to use such Approved Logos subject to, and in accordance with, the
terms, coverants and provisions of this Agreement. If and when arry Proposed Logo is approved
in writing by Licensor in accordancs with the terms of this Agreement, such Approved Logo will
be considered as of the date of such approval as a New Trump Mark and will be subject to the
terms and ccnditions of this Agreement. On termination of this Agreement, Licensor shall
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assign to Licensee (in a form reasonably accepiable to Licensee) all of Licensor’s right, title and
interest in and to the Approved Logos adopted and used by Licensee, if any, but only that portion
of such Approved Logos (the *Design Logos™) that do not contain any elemeat of the name
“Trump” or can be readily separated and clearly distinguished from the name “Tromp.”

(f)  -Licensor shall file trademark spplications for the New Trump Mzrk (other
than Approved Logos), at Liccnsor's expease, in English and Hebrew, and each Approved Logo,
at Licensee’s expense, including the expense of any senewals of any such Registration, with the
ITO it Classes 36 and 37. Applications for Approved Logos, if approved by the ITO, will be
deemed 2 part of the New Trump Mark.

(g)  Provided tha Licensce is not in default of this Agreemsznt after any
applicable notice and cure period provided herein, aud this Agreement is in full force 2nd effect,
then: .

A until the first to occar of (i) the date that is’forty-two {42) montbs from
exceution of this Agreement; and (if) fhe datc upon which at least pinety (90%) percent
of the Units available for sale to the public .are subject fo binding contracts of sale,
Licensor will not license the name “Trump” for 2 residential condominium building, with
or without storage spaces, garage spaces and retail areas, within the area of Tel Aviv,
{stac] shown cross-hatched on Exhibit C anpexed hereto and made a part hereof. {the
“Restricted Area”); and

B, until the dato that is twelve (12) months from the date hereof, Licensor
will not license the name *Trump* for a “Condominium Hotel" (as herein defined).

C. Nothing contained in this Agreement shall prohibit or restrict Licensor or
Dopald J. Trump or any affillate of either, from lcensing fhe “Trump” name, other than
the New Trump Mark, whether elone or in combipation with other words, for the
development, construction, operation and/or management of one or more hotels, as that
terms is custnmarily used, or for any other use not cxpressly prohibited herein, anywhere
in Tel Aviv or elsewhere in Isracl.

D.  For the purposes of this Paragraph 1(g) “Condominium Botel™ shall
mean apartment hotels and/or suite hote)s and/or apartment buildings (which may be
residential condominium buildings) (x) in which the owners have the sight to include
their apartments or units in a renta) program for predominantly transient occupancy,
“whether short-term, medium-term or long-term, with a majority of the apartments or units
of the building anticipated, but not required, to participato in the rental program on 2

. prodominently short-term traosient cccupancy basis; (y) which provide o such epartment

or unit owners services customarily provided by a hotel, such es 3 registration desk,

cleaning services and the like; and (z) which ars professionally managed by an affiliate of
Licensor or by a third-party manager.

{h)  Licensor shall cause Donaid J. Trump to make one (1) trip to the Tower
Project (the “Trump Appearance”), at Licenses's expense for first class eir transportation and
first class accommodations and food, for no more fhen one (1) day of six {6) working howrs, for
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the promotion of the Tower Project to the public. The Trump Appearance shall occur on a detz
reasopably acceptable io the Parties, but consistent with Donald J. Tramp's professional
schedule. ;

)] Any Internet website addresses obtained and utilized by Licensee with
respect to the promotion of the Tower Propzrty shall be subjest to the approval of Licensor in
writing, which approval shell not be careasonably withheld or delayed; and if so approved, shall
be issued exclusively in the name of Donald J. Tnomp, as the owner thereof.

S 2. Exclnsions to License; Use of License

(2)  Licensee recognizes and agrees that no rights, other than as expressly

‘provided berein, to use the New Trump Mark are granted hereunder, whether as to activities,

products, services, or otherwise. Solely for promotional purposes, Licensee may produce, sell or
give away promotional items, décor elements, souvenir products, (.e.g. pens, bathroom towels,
tumblers and manogrammed clothing) end any items customarily sold In a spa (including but not
Yimited to cosmetics, rabes, slippers, end t-shirts, respectively), which bear the New Trump
Mark, have been reasonably approved by Licensor as to design, development, marketing and
sales, end conform to the Trump Standard. The following mérchandisirg items shell be royalty-
free during the term of this Agreement: (5) promotional give-awzys, and (ii) any items purchased
from Licensor or its designee. As for other merchandising iterns, mcluding thoss sold in a
sundrics store or gift shop or & spa or other portions of the Tower Property, Licensee will pay or
wil] cavse any tenant, licensee or other operator thereof to pay, to Licensor royalties in respect of
such sales in an amount equal to fificen percent (15%) of all net sales aftzr deduction of only
Istacki-Value Added Tax and returns (the “Sales Royalties™. Sals Royalties will be pzid to
Licensor querter-annually within thirty (30) day's of the close of cach quarier. Payment of the
Sales Royatties shall be accompanicd by Licensee's statement certified by the Chief Financial
Officer of Licensee as true and complete (the “Statement™ in such detai) as Licensor shal}
reasonably require, with respect to the Sales Royalties provided in such Statement. Licensee
shall not have the right to use the New Tmmp Mark in connection with individual fecilities
within the Tower Property, or with any products or services sold or offered for sale in the Tower

- Property or élsewhere, except as provided heren, or if and es may subsequently be agreed to in

writing by Licensor in Licensor’s sole and ebsolute discretion.

(b)  Licensee also recopnizes and egrees that it has no other rights to the use of
the name “Trump" other than in respect to the licensed New Trurap Mark, and recognizes
Licensor’s sole and exclusive ownership of all proprictary rights in the name “Trump™ and in the
New Trump Mark. Licensee will not register nor attempt {5 register the New Trump Mark or
*Trump" or any derivations or phonetic equivalsnts thereof, as a name, mark or otherwise.
Licensee agrees neither to assert any claim to any gooadwill, reputation, or ownership of the name .
“Trump” or in the New Trump Mark nor to contest the validity or ownership of the New Trump
Mark. Licensee agrees that it will not do, or permit any act or thing to be done, in derogation of
any of the rights of Licensor in connection with Licensee’s use of the New Trump Mark cither
during the term of this Agreement or thereafter and that Licensee will not use the New Trump
Mark except as licensed hercunder. Licensee further acknowledges and agraes that any goodwill
associated with the use of the New Trump Mark shall inure directly and exclusively to Licensor.
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()  Alluses of the New Trump Mark by Licensee shall faithfully rc_:;roduca
the design and appearance of the New Trump Mark.

(@ At the request of Licensor, Licensce shall inchude the trademark
designation legally required or uscful for enforcernent (e.g. “TM", “SM" or ®, as applicabke) in
connection with Liceasce’s use of the New Trump Mark.

@ Exupt as specifically authorized under this Agreement, Licensee shall not
use the New Trump Mark in whole ot in part on of in connection with ey other businzss and
shall not permit or authorize Aoy other person or entity to use the New Trump Marks in any
manner. .

()  Licensor shall bave the sight to review 2nd approve in wrjting, all
promotional materials or any other materials (with an English trans!ation) using the New Trump
Mark prior to Licensee’s use of such materials. Licensor shal] within Licensor's reasonable
discretion, review and approve such materials within ten (10) business days of its receipt of such
materials; provide however, if Licensor shall fail to approve or shall reject eny such submission
within such ten (10) business day period and after three (3) days following an additional written
notice to Licensor, seat upon the expiration of such ten (10) business day period, such
submissions shall be desmed epproved by Licensor, Notwithstanding the foregoing, in no cvent
shall Licenses issue a press release concerning Licensor (or Donald I. Trump) without
Licensor’s prior written approval.

(g) Licenses agrees to cnsure that, ip such cases as Licensor may require, use
or display of the New Trunp Marks are in the manner sufficient to indicate that the New Trump
Mistks are owned by Licensor and are being used under license.

3. Tromp Standard: Trump Standard Defanlt; Powey of Attomey, Asa matcrial
ipducement for the grant of the license provided herein, Liccosec covenants and agrees with
Licensor: _

{(8) todesign, develop, construct, market, sell, equip, operate, repair and

roaintain the Tower Property, in each case, with the level of quality and Juxury associated with
the premier, first class mixed-use residential condominivm building known as the Aldrov

" Building in Tel Aviv, Isruel ( the “Sigoature Property'); and

(b}  atall times, to maintain, and ensure by the provisions of the Bylaws, and
by cach contrect for the sale of a Uit and each lease apd sublease of a Unit, that Liccnsee and
cach Occupant (beroinafter singularly, 2 “License Beneficiary,” and collectivetly, “License
Beneficiaries™) maintain standards, with respect to the Tower Property, and the Residential and

“ Retai) Components thereof, as thecase may be, that arc at least equal 1o those standards of

design, development, construction, marketing, salc, cquipping, operation, rcpair and maintenance
followed by the Signature Property {for the purposes of this Agreemeat, such standards as the
date hereof, are collectively called the "Trump Stapdard™). .

. () Using its commercially easonable judgment, Licensor shall be the sole
judge of whether a License Beneficiary is maintaining the Trump Standard, and if Licensor, in jts
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commercially reasonable judgment, determines that the Trurap Standayd is oot being maintained
or that a License Beneficlary has breached any other provision of this Agreement relating to the
Trump Standard, (collectively, 2" Trump Standard Default”) Licensor may notify, as
applicable, the License Beneficiay thezeof in writing (the “Trump Standard Default Notlce™)
and if the License Beaeficiary shall fail to fully correst to Licensor's satisfhction eny condition
or cure any Trump Standard Default identi in the Trump Stendard Defavlt Notice, within
thirty (30) days of the receipt of such Trump Standard Default Notice, Licensor roay
immediately terminate this Agreement and all rights licensed hereunder by potifying the License
Beneficiary in writing of such termination; provided howevex, that so lopg 2s the Trump
Standard Default cannot be cured solely by the payment of mooey and the License Bencficiary
shall bave commenced the curing of such Trump Standard Defzult within such thirty (30) day
period and shall diligently prosecute the curing thereof 1o completion, the License Beneficiary
shall have such reasonable additional period of time as shall be reasonably necessary to cure
svuch Trurmp Standard Default, but i Do event more then the shorter of (i) onc hundred tweaty
(120) days, or (if) the number of days of “Unavoidable Delay” (as herein defmed) that the
License Beneficiery shall contemporaneously documcnt in writing to Licensor.

(d)  Licensororits representatives shell at all times have access to, aod the
right to inspect, the Tower Property, interior and exterior (but excluding the interior of non-
Licenses or its designees’ privately owned upits, unless authorized by such unit owners), and the
procedures utilized by the License Beneficiaries, in the operation and maintenance of the
Residential Component and Relail Component during normal business hours, op not less than -
twenty-four (24) hours notice, but without inreasonably interfering with the operation of the
Tower Property, fo coofirm License Beneficieries” compliance with the provisions of this
Agreement.

© O Concurrently with the execution of this Agreement, Licensee shall -
_ execute and deliver to Licensor a Power of Attorney {the “Power”) in the form and on th= terms
annexed bereto as Exhibit B and made a part hereof, in form sufficient for registratior. with the
appropriate Israzl govemmental authority, pursuant 1o which Licensee irrevocably designates
Licensor or its atiomeys, as attomey-in-fact for Licensee, 1o exccuts and deliver on bebalfof
Licensee, any such documents as shell be required to cause the registration of this Agreement, es
provided in Paragraph 1(2) hereof, to be cancelled in the event that this Agreement expires cr is
fexminated for any reason and Licensee shall fail to commence an action (the “Action™) to cajoin
or contest the cancellation of the registration of this Agreement within {hirty (30) days of such
terminetion. In the event Licensee shall commence an Action, then Licensor may cause the
registration of this Agreement to be cancelied upon the conclusion of such litigetion. -

s (i)  Subject to the provisions of Subsection (i) ebove, Licensor agrees
- - .. foregistor Licensee as an “enthorized person™ in accordance with Section 50 and 51 of the Israel
Trademark Ordinance.

4 Delivery of Plags and Specifications to Licensor

{a)  Licensee shall deliver to Licensor the following preliminary plans and
specifications, inforuation and other Trump Stendsrd related items {“Preliminary Plans”) for
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the Building, for the Licensor’s written approval and determination that they comply with the
Trump Standards:;

) The engineering and design of the Building and all service systems
of the Brilding;

(i)  The exerior design of the Building, inchuding, but not Jimited to
the fagade, signage, landscaping, access methods, and illnminetion;

(iii)  The interior signage, unit Jayouts avd room counts;
(v} Al fumniture, fixtures, equipment, and appliances;

(v)  The sales and mark=ting plan for the Tower Property including
sales office location and layout, sales staff training and sales
collateral materials; :

(vi)  The identity of the contractors proposed by Licensee for the
construction of the Tower Property; provided, however, Licensor
shall be decmed 1o approve any contractor that is acceptable to
Licensee's institutional construction lender for the Building; and

(vii) The manager(s) of the Tower Property; provided, however,
Licensor shall be deemed to approve any manager that is
acceptable to Licensee's institutional construction Jender for the
Building. ,

Within twenty (20) business days of receipt of the Preliminary Plans, Licensor will citber
apprava the same or send a “Deficiency Notice™ (as herein defined) to Licensee, whereupon
Licensec shall prepare and deliver to Licznsor revised Preliminary Plans ("Revised Preliminary
Plans™) which safisfy the Deficiency Notice, In the event Licensor does not deliver to Licensee
an approval or issue a Deficiency Notics within tweaty (20) business days of receipt of eny
Rzvised Preliminary Plans, Licensor shall be deemed to have approved the Revised Preliminary
Plans, '

(b)  Prior to the commencement of the demolition of existing improvemeats or
coostruction of the Tower Property, Licensee shall submit its final plans and specifications
therefor (the “Finnl Plans and Specifications™) incloding each of the items delipeated in
Subsection 4(a) (G} ~ (vii) hereof, to Licensor, to the =xtent not previously epproved by Licensor
in writing. Following Licensec’s submission of such Final Plans and Specifications, Licensor
sball review such Final Plans and Specifications within fifteen (15) business days of receint
thereof. Within fifteen (15) business days after review of the Final Plans and Specifications,
Licensor shall deliver a report to Licensce, which either (1) approves, in writing, Licensee’s
Final Plans and Specifications or (b) identifies in detail and with particnlarity each portion of the
Final Plans and Specifications fhat does not comply with the Trump Standard (the “Deficiency
Notice”) and specifies what changes need to be made to the Final Plans and Specifications
before Lizensor shall approve the Final Plans and Specifications; Licensee shall thereaficr -
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diligently attempt to core snch deficiencies, and upoa completion, sball re-submit the revised
Final Plans and Specifications to Licensor. Upon obtaining the revised Final Plans and
Specifications, Licensor shall review the same, and within ten (10) business days after receipt
thereof, shall eithes: (x) 2pprove the revised Final Plans and Specificatioas or (y) issue another
Deficiency Notice, If the Pastics reach ap impasse such fhat the Revised Preliminary Plans or
the Final Plens are not approved by Licensor after Licensor issues three (3) or more Deficiency
Notices (with respect to each of the Revised Preliminary Plans and the Final Plans and
Specifications), Licensor and Licenses ghail cach have the right to terminate this Agreement.
Licensor agrees to work reasonably with Licensee to correct any deficiencies provided ina |
Deficiency Notice. Licensor and Licensee may exercise such right of termination by delivering
written potice 1o the otber (fhe “Termination Notice™) within, but not later than, fiftcen (15)
business days after the third Deficiency Notice, wherenpon this Agreement shail mutomaticalty
tzrminate and be of no further force and effect. Notwithstanding the forcgoing, Licensor shall
be entitled to retain any portion of the Royalty paid to Liceasor priot to the date of the
{esmination of this Agreement. Ornce approved, Liceasce shall construct or cause construction of
the Tower Property in accordance with the Final Plans and Specifications, approved by Licensor,
which shall adhere to and comply with the Trump Standard.

5. Royalty

- (®)  Licensee shall pay to Licensar for the rights granted o Licensee
hereunder, the “Royalty™ (as berein defined) set forth on Exhibit *A" annexed hereto and made a
part hereof. - .

(®)  Inthe event Licensee shall be required to withhold any taxes or other
mandstory payments imposed by the Stete of Isract {(“Licensor Local Tax Obligation™), and
provided that at the time of the withholding thero is a double taxation treaty in force between the
State of Israed and the United States enabling the Licensor to obtain a credit in the United States
with respect to such withholdings, Licensee shall pay such Licensor Local Tax Obligation on
Licensor's behalf and furnish to Licensor the receipt, remittance voucher o other original
evidence of such payment of any Licensor Local Tax Obligativn so paid so that Licensor can
apply for a corresponding tex credit in the United States. Licensee shall fulfy cooperate with
Licensor and provide such information and records as Licensor may reasonably require in
connection with any application to the tax authorities of Istacl and/or the United States,
inchuding but not fimited to, the obfaining of 2 credit-for any Licensor’s Local Tax Obligation -
peid in the State of Isracl which Royalties and other payments are being made by Licensee to
Licensor bereunder. : . .

6. Term. The term of this Agresrent (the “Term”) shall cormence on the date hereof
and shall end on the first to oocur of: () the expiration or earlier termination of this Agreement,
as provided herein or (i) the day upon which the Tower Property shall 1o looger be known by
the New Trump Mark, and Licensor and Licensee have pot agreed in writing or are not in
substantive discussions for the use of a Truap Name as the name of the Tower Project.
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1. Non-Trump Standard Default: Licensor’s Defanlt

(2) In addition to the provisions of Paragraph 3 hereof, Licensee shall be
considered in defmlt and Liceasor may terminate this Agreement if Licersee shall default in (1)
the payment of a sum of money and such defemit shall not be cured within a period of ten {10)
days after written notice of such default is given by Licensor to Licensee, or (ii) except as
otherwise provided in Section 3(c) hereof as they are related to 8 Trump Standazd Default, the
performance of any material obligation hereunder and such default shall not be cured within a
period of thirty (30) days after written notice of such default is given by Licensor to Licensee;
provided, however, that so long as the defanit cannot be cured solely by the payment of a suro of
moaney and Licenses shall have commenced the curing of such default promptly and in any event
within such thirty (30) day period and shall diligently prosecute the curing thereof to completion,
Licensee shall have such additiona] time as shell be rcasonably necessary to cure such defauit,
pot to exceed sixty (50) days. During any such default by Licensee, any sum of money due
hercunder shall accrue interest at the highest rate pormitted by applicable law.

()  Licensor shall be considered In default and Licensee may (erminate this
Apreement if Licensor shall default in the performance of any material obligation hereunder and
such default shall not be cured within a period of thisty (30) days after written notics of such
defanlt is given by Licensee to Licensor; provided, however, that so long as the default camot be
cured solely by the payment of 2 sum of money and Licensor shall have commenced ths curing
of such default promptly and in any cvent within such thirty (30) day period and shall diligentty
prosccute the curing thereof to completion, Licensor shall have such additional time as shall be
reasonably necessary to cure such defanit, not exceeding sixty (60} days.

8. Licensor’s Termination. In additico to any other right or remedy of Licensor
bereunder, Licensor shalt have the absolute right to terminate this Agrecment and the rights
licensed hereunder, upon tex (10) days prior written notice of such terminetion to Licensee, if:

(8)  Licensee files a petition jn bankrupicy or is adjudged bankrupt; or

(b)  apetition in bankruptoy is filed against Licensee and ot discharged
within sixty (60) days; or :

(©) Licensce becomes insolvent, or makes an assignment for the benefit of its
creditors or any arrangement pursuant to asy bankwupley or like law; or '

(8)  areceiver is appointed for Licensee or its business; or

(c)  asubstantial portion of the Building is damaged or destroyed by fire or
other casualty and the Building is not rebuilt in & diligent and expeditious manner and in
compliance with the Trmp Standard; or

(fy  the Tower Property or any part thereof is taken in condemnation or
eminent domain procoedings and the remaining portions of the Tower Property cannot be
operated in  manner consistent with the Trump Standard; or
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{8  SoonyKahn, Russell W. Galbut and Bruce A. Mecnin (singularly, a
“Principal” and collectively the “Principals”) aud any successor to any Principal epproved by
Licensor or permitied pursuant to Paragraph 12(c) hereof, ccase collectively 10 own a majority of
the direct or indirect interests in License= and to control the day lo day actjvities of Licenses.

. The construction of the Building fails to commence within twenty-four
(24) rwonths from the date of this Agreement, imless such delay shall result from any strikes,
Jockouts or labor disputes, inability io obtain labor (but excluding all delays resulting from
delays in obtaining permits for foreign workers that cxist for more than ninety (90) deys i the
apgregate) or malerials of reasonable substitutes thereod, acts of God, governmental restrictions,
regulations or controls, terrorist, encmy or hostile goveminent action, civil commotion, war, riot
or Insurrection, firc or other casualty or other events similar to the foregoing beyond the .
reasonable control of Licensce (collectively, “Unavoidable Delays™) in which event such
twenty-four (24) menth period shall be decraed extended one (1) day for each day of
Unavoidable Delay which is contemporansously documented in writing to Licensor; or

i A Tofes 4 (Form 4) has not been issued for the Building within forty (40)
mmonths from the commenceinent of construction, except as a result of Unavoidable Dzlays, in
which event, such thirty-six (36) month period shall be deemed extended one (1) day for each
day of Unavoidablc Delay, which is contemporaneously documented in writing 1o Licensor; or

()  Closings have not occurred or binding contracts with appropriate deposits
have not been sccepted by Licensee foi at least seventy (70%) pereent of the Units within forty
{40) months from the date of commencement of construction, except &s & result of Unavoidable
Delays, in which event, such forty (40) month period shall be deemed extended one (1) day for
cach day of Unavoidable Delay, which is contemporancously docomented in writing to Licznsor.

(k)  Licensee shall notify Licensor in writing of each Unavoidable Delay
provided in subparagraphs (b) through () inclusive, sbove end the reasonably anticipated
duration of the same, promptly after the occurence of the same, otherwise such Unavoidable
Delay shall be decmed waived.

- ()  Notwithstanding the termination of this A greement pursuant to 2ny of its
terms, Licensor shall be eatitled to receive, and Licensee shall pay to Licensor all Royalties that
have accrued to Licensor prior to the date of termination. Royahies due to Licensor pursusmt to
this Section 8 (1) shali be paid to Licensor on the delivery of passession of a Unit, and such ’
obligations shall survive such termination. A Licensee Fee shall acere to Licensor on date that
a contract-of sale or a lease of a Unit is entered into.

_ 9. Licensee’s Termination, Notwithstamding anything to the contrary herein, ioctuding
- : - butnot fimited to the provisions of Paragraph 7(b) bereof, Licensee shall have the rightio . - -

i terminate this Agreement upon ten {10) days prior wriiten notice of such termination to Licensor
i it : ’

(a)  tho Building or any part thereof is taken in condemaation or eminent
domain proceedings and the remaining portiops of the Building and land upon which it is located
camnot be operated in a manner consistent with the Trump Standard; or

11
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(b)  prior to the sale of at least seventy (70%) percent of the Units in the
Tower Property that are offered for sale to the public, Donald J. Trump (i) dies; (ii) becomes
permencatly incapacitated or otherwise ceases permanently to rendsr services to Licensor; (i) is
no longer a principal of Licensor; (iv) is convicted of a felony; (v) files a petition in bankruptoy
or is adjudg=d bankrupt; (vi) a pefition in bankruptcy is filed 2gainst Danald J. Trump and not
- discharged within sixty (60) days; or (vii) becomes insolvent, or makes an assigament for the
benefit of his creditors or any arrangement pursvant to any bankruptcy or like law.

(©)  The tcomintion of this Agreoment pursuant to this Paragraph 9 shall not
impeir Licensor’s right to recsive the Royalty i respect of units for which purchase contracts
and leases shall be entered into prior to the date of tormination.

10.  Discontinuation of Use of Marks. Upon the expiration or termination of this
Agreement for any reason, Licensee will immediately undertake its best efforts to discontinuc
aqy and all uses of the Trump Marks, by itself and by any Occupant, and make and shall cause
cach Occupant to make, no further usa of the same whatsoever. If Licenses or any Occupant
fails to so discontinue all such use within ninety (90) days, Licensor shall be eatitled to
iromediete injunctive rclief in 2ddition to dameges and all other applicable remedies.

11. = Licensee Indemnification. Licensee hereby agrees to indemnify, defend, and hold fres
end harmless Licensor, its members, shareholders, employees, representatives, directors,
officers, and Donald J. Tromp and its and his successors and assigns {collectively, “Licensor
Indemnified Parties”) fiom and egainst any and all causes of action (including, bot not limited
to, product liability actions, tort actions and actions of any Occupants) and reasonable out-of-
pocket expeases, including, but not limited to, interest, penalties, atlorney and third party fees,
and all reasonable amounts paid in the investigation, defease, and/or settlement of any claims,
suits, proceedings, judgments, losses, damages, cos's, linbilities and the like, (collectively
“Claims and Expenses™) which may be suffered, incusred or paid by any Licensor Indemnified
Party, arising io whole or in part, dirsctly or indirectly, out of (i) Licensee’s or its agents,
servants, employees or contractors acts or ornissions in bréach or default of this Agreement or
(if) the design, construction, operation, maintenance or repair of the Tower Property; or (iii) any
trademark infringement action, proceediing or clatm, or threat of such action, proceeding ot
claim, arising from any use of the Approved Logos or (iv) Licensece’s or its agents, servants,
employees or contractors failure to comply with any laws. The forcgoing indemnification shall
not apply to any Claiios and Expenses resuiting {rom the negligence or willful acts of any
Licensor Indemnified Party.

12. Assiggment

{(2)  Licensor may assign this Agreement without the prior consent of Licenses
- to Donald J. Trump or an extity controlled by Doneld J. Trump, or any beir, successor or legal
representative of Licensor or Dopald J. Trump; provided the assignee assumes the terms and
conditions of this Agrecrent and owns or controls the New Trump Mark. This Agreement and
Licensee’s use of the New Trump Mark hereunder shall inure solely to the benefit of Licensor
apd 10 any and all beirs, successars or assignees of Licensor who owns or controls the New
Trump Marks.
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(o) Liceasec may assign this Agreement as collateral to an institutional
comstruction lender (the “Lender™) without the written consent of Licensor, provided that (i) the
form and content of such assignment shall be reasonably acceptable to Licensor; and upon an
event of defanit by Licensee under any such institmtonal construction Joun the Lender shall,
within thirty (30) days of the date upon which it legally obtains possession of the Tower
Property, assume the obligations of Licensee hersunder, Until such time as be Lender shall
assume the obligations of Licensee bersunder, it shall have no right ar intezest in or to the New
Trump Mark.

(¢)  The Principals may by will or intestacy transfer their direct or indirect
interests in Licoasee to cach other or to the spouses or children of the Principals, which
transferces shall be bound by the terms and provisioas of this Agreemeat. :

13.  Infringement; Liceasor Iv;dcmniﬁcaﬁon

(»)  Ifduring the term of this Agreement any tredemark infringement action,
proceeding or claim, or threat of such action, proceading oF claim, based solely on the use of the
New Trump Mark (exclusive, however, of any Approved Design Logos) for which Repistration
bas issued by the ITO pursnant to the terms of this Agreement, is instituted against Licensee,
Licensor berebry agress, subject to the other provisions of Section 1(e) and this Section 13(a), 10
indemplify, defend, and hold frec and harmless Licensce, its employees, representatives,
directors, officers, successors and permitted assigns from and against any and all such causes of
action and reasonable out-of-pocket expenses, including, without limitation, interest, penalties,
attomney and third party fees which may be suffered, incurred or paid by Licensee in connection
therewith. Licensee agrses to cooperate with Licensor in the defense of such action and to take
no actiops of any kind regarding such claim without the express prior writtzn consent of
Liceasor, sach consent pot to be nnreasonably withbeld or delayed. Liceasor shalf have the sole
and absolute right to settle any such action and to negotiate and determine the settiement terms,
Licensee shall take all steps reasonably secommended to mitigate its damages incurred,
mcluding the removal of agy New Trump Mark from the Tower Property and discontinnance of
arry use of the New Trump Mark, if roquired by Licensor. The remedy provided in this
parsgraph shall be the sole ahd entire remedy of Liconsee. However, Licensor shall not be
responsible for any special, consequential or exemplary damages of projected lost sales or profit
of Licenses or other costs, losses or cxpenditures of Licensee. Licensee shall promptly notify
Licensor of any marks used by third parties that may be confusingly similar or otherwise
damaging to the New Trump Mark, but shall take no other action of any kind with respect
thereto, except by express prior written authorization of Licensor.

()  Ifduring the term of this Agreement any trademerk infringement action,
procecding or claim, or threat of such action, proceeding or claim, based on use of the New
Trump Mark (exchusive of any Approved Design Logos) is institnt=d against Licensor, Licensor
shall have, at Licensor’s option, the right to: (i) defend itself against any such action, proceeding
or claim: or (i) cnter into any ssitiement of any such action, proceeding or claim in its sols
discretion.
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14.  Representations and W'ag_rgngs; Covenants

(3  Liceasor represents and warrants to Licensee that:

()  Licensor has the power 2nd authority and all necessary licenses,
authorizations, consents and approvals to perform its obligetions under this Agrecment,

(i)  The excoution, delivery and peribrmance by Licensot ofthe
Agreement does not and will not conflict with, or result in any breach ar contravention of any
cortractual obligation to which Licensor is & party or any Grder, injunction, writ or decree of any
governmenta} anthority to which Lioensor or jts property is subject or violale agy requirement of
Jaw. -

(i) . Licensor has pot granted to any third party any rights inconsistent
with the license rights granted to Licensee bereunder.

' (iv) This Agresment constitut=s a legal, valid and binding obligation of
Licensor, enforceable against Licensor In accordance with its respective terms, except os
enforceability may be Limited by applicable bankruptoy, insolvency, or similar laws affecting the
enforcement of creditors® rights generally or by equitable principles relating to enforceability.

(v)  Licensor shall nse its commercially reasonable cfforts to protect
and maintain in full force and effect, at its expense, (x) the New Trurmp Mark (exclusive of
Approved Logos) in Isracl, 10 the extent Registration has been issued by the ITO; and (y) in the
United States, with respect to any registrations with the U.S. Patent and Trademark Office of the
same trademark as the New Trump Mark {other than Approved Logos);

(vi) The New Trump Mark is free and clear of any and all licns and
other encumbrances and will not be pledged or prantzd as a security interest during the tem of
this Agreement unless such pledge or security interest is subject to this Agreement.

®) ) Licensee reprosents and warrants to Licensor that:

G)  Licensee is u duly organized, validly cxisting and in good standing
under the Jaws of the State of Delaware. Licensce has the power and muthority and all licenses,
sulhorizations, consents and approvals to perform its obligations under {his Agreement.

_ (i)  The exccution, delivery and performance by Licensee of this
Apreement has been duly autharized by all necessary corporate action, and docs not and will not
contravene the terms of Licensee’s charter documents, conflict with, or result in any breach or
contravention of, any contractus] obligation to which Licensee is 2 party or any order, injunction,
wit of decree of any govemmenta) authority to which Licensee or its property is subjestor -
violate any requirement of law.

(iii)  This Agreement constitutes Jegal, valid and binding obligations of
Licensee, eaforceable against Licensee in aceordance with their respective terms, except 2s

14
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cnforceability may be Jimited by applicable bankruptcy, izsolvency, or similar laws affecting the
enforcement of ereditors’ rights gencrally or by equiteble principles relating to enforceability.

(¢)  Licensee covenants with, warrants and represents to Licensor as follows

§}] Licenses is not now, nor shall it be at any time during the Term, an
individual, corporation, partnership, joint venture, trust, wrustes, limited liability company,
umincorporated organization, real estate investmeat trust or any other form of entity (collectively,
2 "Person,”) with whom a United States citizen or entity organized under the laws of the United
States or its territorics or catity having its principal place of business within the United States or
any of its territories (collectively, a “U.S. Person™), is prohibited from trapsacting business of
the type contemplated by this Agreement, Whether such prohibition arises under United States
law, regulation, executive orders end lists published by the Office of Foreign Asszts Control,
Department of the Treasury ("OFAC”) (including those exeentive orders and lists published by
OFAC with respect to Persons that have been designated by executive ordes or by the sanction
regulations of OFAC s Persons with whom U.S, Persons may not transact business or must limit
their interactions to types approved by OFAC or otherwise. Neither Liccnsee nor any Person
who owns an interest in Licensee is now por shall be at any time during the Term a Person with
whom a U.S. Person, including a “financial institution” 2s defined in 31 U.S. C35312(a) (z) as
peziodically amended, is prohibited from transacting business of the type contzmplated by this
Agreement, whether such prohibition arises under United States law, regulation, executive orders
and lists published by the OFAC or otherwise.

(i) Licensee has taken, and shall continve to take during the Temn,
such measures as are required by applicable law to assure that the funds paid to Licensor
hereunder, ere derived: (i) from transactions that do not violate United States Jaw nor, to the
extent such finds originate outside the United States, do not violate the Yaws of the jurisdiction
in which they originated; and (ii) from permissible sources under United States Ysw and 10 the
extent such fimds originate outside the United States, under the laws of the jurisdiction in which
they originated. Liceases is, and during the Term will be, in compliance with any and all
appliceble provisions of the USA PATRIOT Act of 2001, Pub. L. No. 107-56, the Bank Secrecy
Act of 1970, as amended, 31 U.S.C. Sestion 5311 et. seq., the Trading with the Enemy Act, 50
US.C. App. Section 1 ct. seq., the International Emergency Economic Powers Act, 50 U.S.C.
Section 1701 et. seq., and the sanction regulations promulgated pursvant thereto by the OFAC,
as well a5 laws relating to provention and detection of money laundering in 18 U.S.C. Sanctions
1956 and 1957.

15. [Insurapce. All insurance coverage shall be subject to Licensor's review and reasopable
approval and shal] include the following:

* (2) - Prior to Commencing Corstruction:

()  Visensee's Contrachrs shall provide evidence of a Contractors
AL-Risk Policy providing Builders’ Risk Coverage on 2 Completed Value Form and Third Party
Liability with limits of 5100,000,000.
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()  Evidence of Workers’ Compensation/Employers Liability shall be
provided where applicable.

(i) Licensce shal} cause the Architect and Engineers to obtain and
meintain Architeot’s and Enginoes®s Professional Liability Insurance during the period
commencing on the date of the Architect's Agreement and expiring no eartier than tweaty-four
(24) months after the substential completion of the Building. Such insurence sball be in an
emount equal to at Jeast $5,000,000 per claim.

(b)  Post Construction of the Building:

@  Special Perils Insurance: Licensee shall maintain property
insurance azainst all risks of Joss to the Property customarlly covered by so-called “All Risk” or
“Special Perils Form™ policies which shall inchde the following perils: building collapse, fire,
flood, hurricane, lightning, malicious mischief, subsidence, terrorism, vandalism, loss of rents,
water damage, windstorm, additional expense of demolition and increased costs of construction,
inchuding, without limitation, increased costs that arise fom any chenges in laws or other legal
requirements with respect to such on restoration in a minimum amount of $10,000,000; at Jeast
one hundred (100%) percent of the replacement cost value of the Improvements; and all tcnant
improvemeats and betterments that any lease requires.

()  Lisbility Insurance: Licensee shall maintain the following
insurance for personal injury, bodily injury, death, accident and property damage (collectively,
the “Liability Insurance®): (i) public ability insurance, including commercial general linbility
insurance; (if) owned (if any), hired, and non-owned automobile liability insurance; and (iii)

- umbrella lability msurance. Liability Insurance shall provide coverage of at least $50,000,000
per occurrence and $50,000,000 in the annual apgregate, per location. If any Liability Insurance
also covers other location(s) with a shared aggregate limit, then the minimum Liability Insurance
shall be ncreased to $50,000,000. Liability Insurance shell include coverage for linbility arising
from premises and operations, elevators, escalators, independent contractors, contractual Jisbility
(inchuding, without limitation, any Lability essumed under any ieases), and products and
completed operations. All Lisbility Insurance shal) pame the Indemnified Parties as “Additional
Insureds®, : ’

(iif) Evidencs of Workers' Compensation/Employers Liability shall be
provided where applicable.

{© Evidence, acceptabls to Licensor, of the existence of all such insurance
shall be given to Licensor at least every six (6) months during the Term hereof.

16.  Notices. Any notice, election, request or demand which by any provision of this’
Agreement is required or permitted to be given or served hescunder shall be in wiiting and shall
be given or served by (7) hand delivery against receipt; or (i) by eny nationally recognized
overnight courier service providing evidence of the date of delivery; or (iii) by certified mail
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return receipt requested, postage prepaid; or (iv) by facsimile transmissicn, provided it is also
concnrreatly sent by mail zs provided in (iii) above, in each case addressed to:

(2) Licensee:

Crescent Heights Diamond, LLC
2930 Biscayne Boulevard
Miami, Florida 33137

Attn: Sharon Christenbury, Esq.
Pax: 305-573-2315

with a copy to:

Holland & Knight LLP

131 South Dearbom

Chicego, IL, 60603

Attention: Grant McCorkhill, Esq.
Fax: (312) 578-6666

() Licensor

Trump Marks LLC

c/o The Trump Organization

725 Fifth Avenue

New York, New York 10022

Attcntion: Donald J. Trump
President

Fax: (212) 755-3230

Mthacopyto:‘

The Trump Organization LLC

725 Fifth Avemue

New York, New York 10022

Attention: Bernard R. Diamond

Executive Vice President and General Counsel
Fax: (212) 317-0037

or to such ofher address or addressss, or such other persons, as a party shall from tims to time
designate by notice given and delivered as aforesaid. Any notics shall be decmed to have been
rendered or given: {w) on the date hand delivered (or when delivery is refused), unless such
hand delivery wes not on a Business Day (as herein defined) or was afier 5:30pmn.ona
Business Day, in which event delivery shall be deemed to have been rendered on the next
Business Day; (%) on the date delivéred by a conrier service (or when delivery js refused), unless
such delivery was not on & Business Day or was after 5:30 p.m. on 2 Business Day, in which
event delivery shall be deemed to have been rendered on the next Business Day; () thre= (3)

17
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Business Days from the date deposited in the mail, if mailed s zforesaid; and (z) the date seat by
facsimile transmission, provided a copy is concurrently sent in the monner provided in
subsection (ii) above. For the purposes of this Paragreph 16, a “Business Day” shall mean a day
on which business is transacted by the Bank of Israsl. .

17.  Miscellaneons

(8)  This Agrecment shall be governed, both as to interpretation and
enforcement, by the Jaws of the State of New York and, as necessary, in the courts in that State,
without regard 1o any principles of conflicts of law. Any suit, action or proceeding seeding to
enforce any provision of, or based on any matter arising out of or in connection with, this
Agreement or the transactions contemplated hereby shall be brought in the federal court or state
court located in the County of New York in the State of New York, and each of the partics
hereby consents to the exclusive jurisdiction of sach courts (and of the appropriate appeliate
courts therefrom) in eny such suit, action oy proceeding and irrevocably waives, to the fullest
extent permitted by faw, any objection that it may now or thereafier have to the laying of the
venue of any such suit, action or proceeding in any such court of that any snch suit, action or’
proczeding brought in any such court has been bronght in an inconvenjent form. Process in any
such suit, action or proceeding may be served on any party anywhere in the world, whether
within or without the jurisdiction of any such court. The parties acknowledge that the courts of
the State of New York are a convenient forum for a resolution of any disputes hereunder,
Notwithstanding the foregoing, but in addition to the rights provided above, Licensar shall have
the right, in its sole discretion, to apply for injunctive relief against Licensee in the courts of
Ysrael and the courts of Israel shall have jurisdiction with respect thereto.

(b)  This Agroement may be executed in two or more counterparts, each of
which shall be deemed an original but all of which shall constitate one and the same instrument.

{c) If any provision hereof, or the application thereof to any person or
circumstance, shall to any cxtent be valid or unenforceable, the remaining provision hereln, or
the application of such provision to persons or circumstznocs other than those to which it is held
invalid or unenforceable, shall not be affected thereby.

. (@)  This Agreement contains the eatire agreement between the partics hereto
with respect to the subject matter hereof end may not be amended except by an instnmmeat in
writing signed by a Licensor and Licensoe. Failure of a party hereto to complain of any act,
omission, course of action, or continued acts or omissions, no matter how lang such may
continue, shall not be deemed a waiver by said party of its rights hereunder, and all waivers of
the provisions hereof shall be effective only if in writing, signed by the party so waiving. No ’
weiver of any breach of this Agreement shall be deemed a wajver of any oth=r breach of this
Agreement oF a consent to any subsequent breach of this Agreement.

(c)  Licensor and Licensee covenant end agres that, without the writtzn

consent of the other Party, unless, as specifically provided herein, as may be required by law, or
in en sction or proceeding to eaforce this Agreement, they will not, under any circumstances,

18
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disclose or permit to be discloszd the existence of this Agreement or apy of its contents to any
persons or extitics for any pusposc whatsoever, other than solcly to their respective shareholders,
Jirectors, members, officers and other employees, attoneys, accountants, banks, lenders, .
{cobectively, “Affilisted Parties”), in each such case, on a “need to know basis.” AIl Affiliated -
Parties shatl be deemed bound by the provisions of this Paragraph 17(c). In connection with any
" such permitted disclosure to any Affiliated Parties, Licensor and Liceasee, as applicable, sball be
liable to the other Party for the acts or omissions of their Affiliated Parties that are in violation of
this Paragraph 17(c). :

()  Notwithstanding aoything to the coutrary contained herein, including but
not limited to the provisions of Paragraph 3 hereof, Licensor shall not be respoasible for and
shall have no-Jiability to Licensec or to any third partics for, any design, construction, repair, or
operation, means, methods, techniques, sequences and procedures, ar for security or sefety
precautions and programs, employed by or on behaf of Licensee with respect fo the design,
construction, repair, or operation of the Towzr Property. 1t is further understood and agreed by
Licensee that Licensor is not an architect, engineer, contractor, of other professional licensed by
any state, city or munjcipal authority or amy department or agency of any of the forcgoing, and
Licensor shall provide no services to Licensee in such capacity and shall have no liability to
Licensee o 1o any third party as such. Any revicws, recommendations, approvals, and advice o
be furnished by Licensor under this Agrecment shall not be deemed to be warranties or
guarantees or constitute the perfarmance of professional services as aforesaid.

(g) The Recitals set forth above are incorporated berein as if set forth in full.

[Signatures follow on the next page.]
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IN WITNESS WEXREOF, the parties bave executed this Agreement which shall be
effective as of the date first set forth above.

LICENSEE:

CRESCENT BEIGHTS DIAMOND, LLC,
2 Delaware limited liabflity company

By: Crescent Heights Diemond Holdings, LLC,
2 Deleware limited Iiability company
Its managing Member

Namc:’Shuthenbury

Title: Vice President

20




LBROGTd AT Aviv Llzome Kry 3-13-08 V22 0OC

EXHIBIT

ROYALTIES

In consideration for Licensor’s execution and delivery of this Agreament 2nd the rights
grated to Liceasee heeunder, Licensee shall pay to Licensor amounts (singularly, the
“Royalty” and callectively, the “Royaltits”) equal to the sum oft .

@)

(®)

©

O

@

A R e A

$1,000,000.00 (U.S.), (the “Initial Payment”) which shall be non-refundable and
paid to Licensor on the date that Licensee shall be issued the initial construction
permit for the commencement of construction of the Building, other than permits
for demolition required under a pre-devzlopment loan, if any.

An amount (the "Residential Incentive”) equal to twenty-five (25%) percent of
the amount by which the average of the U.S. dolizr aggregate sales prices,
inciuding upgrading, for all nlts in the Residential Component that are offered
for sale to the public (which shall not be Jess than nipety-five (95%) percent of all
units in the Residential Component ) cquals or exceeds $550.00 (U.S.) per
*“Residential Square Foot" (as hersin defined), net of any applicable value added
tax (*VAT”) that is added to tas purchase price; and

An amount (the “Non-Residential Incenttve”) equsl to ten ()0%) percent of the
sales price, net of any VAT, for each Storage Space, Garage Space and unit of the
Retail Compopent (collectively, “Non-Residential Portions”™); and

An amount {tbc “Rental Incentive™) equal to ten (10%) percent of the gross
rental payments received by Licapsee for resicential units in fhe Residential
Component or retail units (or postions thereof) in the Retail Component ar for
Storage Space or Garage Space, in each case less only eny common area costs,
incioding common utilities, taxes and operatipg expenses and other similar items
that are passed through to the tenants, without premium or override added by
Licensee.

For the purposes of this Exhbibit A, “Residential Square Foot” shall mean the
area within cach unit that is capable of being air-conditioned. In the eveat the
Parties shall be required to utilize square meters as opposed to Residential Square
Feet, 2s the appropriate messurement far purpases of this Exhibit A, then the
Parties agres thet cach square meter shall squel 10.70391 square feet.

The Residential Incentive shall be computed and paid to Licensor (the “Interim
Residential Payment™), less the amount of the Initial Paymeat, on the daie upon
which possession of eighty-five (85%) percent of the Residential Component
Units fhat are offered for sale to the public have been delivered to the purchasers.
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Upon the delivery of possessior: of the last of the Residential Comiponent Units
that are offered for sale to the public, Licensar and Licensee shall recompute the
amount of the Residential Incentive for all Residential Component Units (the
“Final Residential Computation”). If the Final Residential Computation is greater
than the sum of al) Interim Resideatial Payments, the positive difference shall be
paid by Licensce to Licensor within tep (10) days of such computation. If the
Final Residentia) Computation is less than the sum of the [nterim Residential
Payments, the difference shall be paid by Licensor to Licensee withio ten (10)
days following such computation. .

(t)  The Non-Residential Inceative shall be paid to Licensor within five {5) days of
Licensze’s receipt of payment from the applicable purchasers.

(©  The Rental Incentive shall be paid to Licensor quarter annually in arrears with
respect to each lease in cifect during such guarter-sonual period.

Licensor or its authorized representatives will heve the right to inspect, copy end avdit at
_ reasonablc times (but not more than twice during any calendar year), and upon
reasopable advance notice to Licensee, both during and after the Term, such original
books, records, purchase contracts, leases and other documents that serve as the basis for
the determination of the Sales Royalties and the Royalties. Licensor agrees that the
information contained in Licenses’s bools and records will be subject to the
confidentiality provisions of paragraph 17(e) hereof. Any inspection or rudit will be paid
for by Licensor. However, in the event that anry inspection or audit shows that Licensee
hes under-reported the Sales Royalties or the Royeltics by two (2%) percent or more for
any given period, then Licensee shall pay fo Licensor within fifteen (15) days after
receipt of the andit report, the deficiency in the Sales Royaltics or Royalties as the case
may be, together with interest thereon 2t the rate of nine (9%) percent per anmurm from
the original due date to the date of payment; the actual cost of such inspection or andit
and other reasanable costs incurred by Licensor. Within ten (10) days followlng the
expiration of each mooth of the Term Licenses shall provide to Licensor, in form and
content spproved by Licensor, a report as to all residential and retail sales and leasing,
jncluding pariing and storage, that occurred in the immediately preceding month,

In the cvent that any agreement for the sale or leasc of any part of the Tower Property is
set forth in New Israe] Shekels, then for the purposes of calculating the Sales Royalties or
- the Royalties, the sales price (inchusive of all upgrades) and all rents shall be calculated
according to the “representative rate” of the US. dollar, published by the Bank of Israel,
as of the date of the executian of the sales or leass agreement.

Al definitions used in this Agresment, to which this Exhibit “A” is an exhibit, shall be
decrmed incorporated herein.
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IRREVOCABLE POWER OF ATTORNEY

We, the undersigned, CRESCENT HEIGHTS DIAMOND, LLC of 25 Broad Steet, Now
York, New York 10004, do heseby appoint Advocates Isaac Molho and/or Orrin Persky
and/or David N. Shimron aud/or Jakob Meleer and/or Michal Arloseroff and/or Dov
Abramowitz and/or Shai Gaunor and/or Michact Rabelio and/or Michal Shar-Ofry and/or
Jonathan Fricdland and/or Tal Ranel-Cohcn and/or Shlomit Agmon sod/or Gil Ephratl
and/or Roanan Persky and/or Orza Gabay and/or Orit Malka and/or Yitechak Goldstein
and/or Rachel Shay and/or Judy Amidor and/or Eyal Zalikha avd/or Abaron Tlouz and/or
Roman Kogan and/or Inbal David, of Techuology Park, Manzhat, Jerusalem, Israel, jointly
and severally (bereinafier: “Our Attorneys”) to act jointly or severally as our truz and lawful
attomney or aftorneys in fact and at law to act jn our name and place and to do all thet is
necessary to CANCEL ANY REGISTRATION OF A TRADEMARK LICENSE(s), which
mav__be registered _with the ¥sraeli Trademark Registrar, ceferring _ to
tyademark(s)/trademark application(s) In the name of Donald J. Trump and/or Trum

Marks YLIC., in which eur name shall appear as licensee (“hereafter: Cancellation of
Trademark License Registration™) . ’ .

Without derogating from the generality of the above, Our Attorneys shall be entitled o do the
following for the sbove purpose:

1. To app:a:'on.t;xr bﬁhnlfvand in our stead before any person, authority, institation, or office
whether governmental, municipal, public or private—including, but oot limited to, the Israeli
Trademark Registrar. '

. To sign, execnte, deliver, aad acknowledge on our behalf and stzad all requests, declarations,
applications, forms, notices and other documents which shall be requircd for the purpose of
Cancellafion of Trademark License Registration.

»

3. To pay, on our behalf and stead and at our expease, all payments of any kind whatsoever for
the purpose of Canceliation of Trademark License Registration.

4. This Power of Attorney shall be interpreted in the broadest manner so that our Attorney shell
be able to, on our behalf and stead, execvtc any action that we purselves and/or a
person/persons acting on our behalf are kegally entitled to do for the purpose of Cancellation
of Trademark License Registration,

5. Any act excouted and/or cansed to be carried out by Our Attorney(s), on our behalf, in
respect to this Power of Attorney, shall obligate us and our legal sucocessors,

6. Since third party rights are dependent on this Power of Attormey, it shall be irrevocable, and
we shall not be able to carcel it or change it. Furthermore, this Power of Attomey shall
remain valié even if we become bankaupt, or epter into Lquidation and/or any similar




proceedings, and shall bind our liguidators, trustees, receivers, and any other legal successors

intitle. . .

IN WITNESS WHEREOF, we have signed our name to this Power of Attorn=y specifically
designated for the aforementioned purposes on this day of May 2006.

CRESCENT HEIGHTS DIAMOND, LLC

By its euthorized signatory:
Name:
Title:
Certification of Attorney:
1, the undersigned _,of as Jegal course] to , hereby

cestify that the above erc authorized signatories on behalf of and that the
signatures hereinabove duly bind . :

Signm:
Name: , Esq.
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FIRST AMENDMENT TO LICENSE AGREEMENT

~ This FIRST AMENDMENT TO LICENSE AGREEMENT (“*Amendmcnt”) is made and
emtered into effective as of the 23rd day of May, 2006 by and between TRUMP MARKS LLC, a
Delaware limited liability company (“Licensor”) and CRESCENT HEIGHTS DIAMOND,
LLC, a Delaware limited liability company (“Licensec™).

RECITALS:

. A Licensor and Licensee entered into that certain License Agreement dated as of
May 23, 2006 (the “Agrecment’).

B. Pursuant to the terms and conditions of the Agreement, Licensor licensed to
Licensee the right to use the trademark "Trump Tower” as the New Trump Mark for use in
association with the Tower Property in Ramat Gen, lsrael, pursuant to the terms and conditions
of the Agreement.

C. At Licenses’s request, Licensor has applied for the registration of the trademark
"Trump Plaza” with The Israeli Trademark Office in classes 36 and 37,

D. Licensor and Licensee have agreed to amend the Agreement 1o provide that the
New Trump Mark shall be "Trump Plaza”, with the contingent right, us herein provided, for
Licensee to use the trademark "Trump Tower" as the New Trump Mark if Licensee is prevent=d
or prohibited from using the trademark "Trump Plaza" as the New Trump Mark

E. Defined terms not otherwise defined herein sh;'::ll have the meaning set forth in the
Agreement. ‘

NOW THEREFORE, for and in consideration of $1.00 and the mutual covenants
contained herein and otber good and valuable consideration, the receipt and sufficiency of which
is hereby acknowledged, Licehsor and Licensee agree o amend the Agreement as follows:

1. Paragraph 4 of the Recitals to the Agrecment is amended and restated as follows:

WHEREAS, Licensee dcesires to use the name "Trump Plaza” or in the
alternative, "Trump Tower”, if the use of "Trump Plaza” is prohibited as the result
of a Supervening Event (as provided in and subject to Section 1(j) below); which
together with any "Approved Logo” (as hereinafier defined) is referred 10 hcrem
asthe "New Trump Mark™; end -

Paragraph | of the Agreement is amcnded to incorporate new Paragraphs 1(j). (k),
M and (ml as follows:

G)  During the Term of this Agreement, the New Trump Mark shall be the
trademark *Trump Plaza”, together with any "Approved Logo", until such time as




(x) Licensee is prohibited from lawfidly using the trademark "Trump Plaza" for
any reason (including but not limiled to, as the result of the enforcement of rights
by a third party, the decision of a court, tribunal, or dispute resolution body of
competent jurisdiction or other occurrence which prevents Licepsee from using
"Trnunp Plaza™), or (y) Licenses, based on the advice of counsel, reasonably
believes the continued use of the "Trump Plaza" trademark could expose Licensee
or Licensor 10 potential liability to a third party (collectively a “Supervening
Event"). Upon the occurrence of a Supervening Event, Licensee shall have the
right to notify Licensor in writing (a "Supervening Notice™) of: (i) such
Supervening Event, with reasonable documentation explaining the cause thereof,
and (if) that Licensec has clected to use the trademark "Tramp Tower” as the New
Trump Mark under this Agreement in licu of "Trump Plaza,” subject, however, 10
the provisions of Paragraph (k) below. Upon d:livory of the Supervening Notice
to Licensor, all references to the New Trump Mark in this Agreement shall be
deemed to mean the *Trump Tower" trademark together with any "Approved
Logo"; Licensee shall then have the immediate right 1o vse the "Trump Tower”
trademark in lieu of the "Trump Plaza" trademark; and Licensee shall phase out
usage of the trademark “Trump Plaza" within a reasonable period of time, not
exceeding ninety (90) days. If Licensee elects 1o use the "Trump Tower”
trademark as described above, Licensee shall pay all costs and expenses
associated with changing the name of the Tower Property from “Trump Plaza” to
“Trump Tower”, including signage, advertising, marketing, stationery efc.

(k)  Notwithstanding anything to the contrary contained in this Agreement, in
the event Licensee shall substitute “Trump Tower” for "Trump Plaza” as the New
Trump Mark pursuant to the provisions of Section 1(j) above, and Licensee shall
then be compelled to cease use of “Trump Tower” as the New Trump Mark as the
result of a Supervening Bvent, Licensce shall have the right to clect to retumn to
the use of "Trump Plaza® as the New Trump Mark in accordance with the terms of
Section 1()) above. If Licensce elects to retumn to use of “Trurnp Plaza” as
described in the preceding sentence, Licensor she!l have no liability to Licensee
under this Agreement if Licensor’s trademark rights to "Trump Plaza” arc
adversely affected ("Adverse Impact™) solely as a result of Licensee ceasing use
of "Trump Plaza" as the New Trump Mark during the period of timc when
Licensee had elected to use "Trump Tower” as the New Trump Mark. However,
if an Adverse Impact on Licensor's trademark rights in the "Trump Plaza"
trademark is caused by avy act or omission of Licensor in violation of this
Agreement (including but not fimited to a failure to maintain the "Trump Plaza”
trademark), the limitations on Licensor's liability as provided in the preceding
sentence shall not apply and all applicable terms and conditions of this Agreement
shall apply.

a Notwithstanding anything to the contrary contained berein, if, after
expiration of the time period provided for in Section 1(g)A above, Licensor sbail
have the opportunity to use or license "Trump Plaza™ or "Trump Tower" in the
Restricted Arca, Licensor shall notify Licensee in writing of such potential use
("Licensor Use Notice™). Licensee shall have thirty (30) days after receipt of 1he
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Licensor Use Notice ("Election Period") to elect in writing whether “Trump
Plaza" or "Trump Tower” shall be the New Trump Mark ("Licensec Election
Notice”). From the date of the Licensce Election Notice, the New Trump Mark
shall bs the mark elected by Licensce in the Licensee Election Notice which shall
be irrevocable, and Liccnsor, its affiliates and Donald J. Trump shall then have
the right 1o use, for any purposes not prohibited herein, whichever of “Trump
Plaza” or “Trump Tower" is not identified in the Licensee Election Notice. If
Licensee shall fail to deliver the Licensee Election Notice prior to expiration of
the Election Period, Licenses shall be deemed to have elected to use the New
Trump Mark in use by Licensee on the date of the Licensor Use Notice.

(m) If at any time Licensee shall be prohibited from using both "Trump Plaza™

and "Trump Tower" as the New Trump Mark as the result of a Supervening -

Event, Licensee shall have.the right to use another "Trump" name trademark
("Replacement Mark®).  The Replacement Mark shall be mutually agreed upon,
using good faith, by both Licensor and Licensce, which agrcement shall not be
unreasonably withheld by cither party. The determination of the Replacement
Mark shall follow ihe applicable procedures of Paragraph 1(d) hercof. The
Replacement Mark shall be agreed upon as promptly as practicable after Licensee
is prohibited from using both *Trump Plaza" and "Trump Tower" as the New
. Trump Mark. Any such Replacement Mark shall be registered, maintaincd and
used in accordance with the terms and conditions of this Agreement and any such
Replacement Mark shall then be deemed the "New Trump Mark" as used herein.
If Licensee elects to use the Replacement Mark as described above, Licensee shall
pay sli costs and expenses associated with the trademerk assessment, application
for trademark registration of, and changing the name of the Tower Property to, the
Replacement Mark, including signage, advertising, marketing, stationery etc.

Paragraph 1(g) C of the Agrcement is amended and restated as follows:

C. Nothing contained in this Agreement shall prohibit or restrict
Licensor or Donald J. Trump or any affiliate of cither, fiom licensing the
“Trump” and/or “Trump International Hotel and Tower” names, whether alone or
in combination with other words, for the development, construction, operation
and/or management of one or more hotels, as that term is customarily used, or any
Condominium Hotel, or for any other use not expressly prohibited herein,

anywhere in the State of Israel, including the Restricted Area. For the sake of ’

clarity, it shall pot be a violation by Licensor of any provision of this Agreement,
if at the time the New Trurop Mark shall be “Trump Tower” Licensor shall use or
license others 1o use the name “Trump Intcmational Hotel and Tower” anywhere
in the State of Israel, including the Restricted Area, for a hotel or Condominjum
Hotel. :
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4. Miscellaneoys.

(8)  Ratification. Except as hercin specifically modified end amended by - this
Amendment, al! of the terms, covenants and conditions of the Agreement are hereby ratified and
confirmed ang shall remain in full force and cffect.

(b)  Agreement. Except insofar as reference to the conwary is made in any such
instrument, all references to the “Agreement” in any future correspondence or notice between the
parties shall be deemed to refer 10 the Agreement as modified by this Amendment.

() Binding Effect Bach person executing this Amendment personally represents
and warrants to the other parties bereto that he/she is legally authorized to execule this
Amendment as the binding obligation of such person.

(@ Counterpart Signatures. This Amendment may be exccuted in multiple
counterparts, each of which shall constitute an original but when taken together shall constitute
one and the same mstmmcnt

: (&)  Recitals Incorporated. The Recitals to this Amendment set forth above are
incorporated herein as if set forth in full, o

{SIGNATURE PAGES TO FOLLOW]
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IN WITNESS WHEREOF, the parties hereto have respectively exccuted this
Amendmeat as of the day and year first above written.

LICENSOR:

TRUMP MARKS LLC,
a Delawarg limited Kability company

' LICENSEE:

CRESCENT HEIGHTS DIAMOND, LLC,
a Delaware limited liability company

By Crescent Heights Diamond Holdings, LLC
a Delaware limited liability company, :

-its managing Member
Name: Sifaron Chiistenbury

Title: Vice President
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AMENDED AND RESTATED
LIMITED LIABILITY COMPANY AGREEMENT
OF
CRESCENT HEIGHTS DIAMOND, LLC

This Amended and Restated Limited Liability Company Agreement (the “Agreement®),
for CRESCENT HEIGHTS DIAMOND, LLC, a Delaware limited liability company (the
“Company™), is made and entered into to be effective December 31, 2006. Reference is made
to that certain limited liability company agreement for the Company, which was made and
entered into effective as of February 22, 2006, by the Company and the sole initial member
(hereinafter, the “Member”), which agreement (the “Initial Operating Agreement”) is attached
hereto as Exhibit L

Recitals

WHEREAS, the Initial Operating Agreement permits and sets forth the terms pursuant to
which the Member may amend and restate said agreement;

WHEREAS, the Member, in its best business judgment and in the best interests of the
Company, deems it appropriate and desirable to amend the Initial Operating Agreement in
accordance with its terms and with the Delaware Limited Liability Company Act (the
“Act”), as amended from time to time (Title 6, Del. Code §§18-101 et seq.); and

WHEREAS, the Member agrees and wishes to adopt and approve this Agreement as the
amended and restated limited liability company agreement for the Company;

NOW, THEREFORE, the Member hereby agrees as follows:

1. Formation: Amendment and Restatement. Pursuant to the Act, the
Member formed a Delaware limited liability company under the laws of the State of Delaware by
filing the Certificate with the Delaware Secretary of State, a copy of which is attached to the
Initial Operating Agreement as Schedule B thereto, and entering into the Initial Operating
Agreement. The rights and liabilities of the Member shall hereinafter be determined pursuant to
the Act and this Agreement. To the extent that the rights or obligations of any Member are
different by reason of any provision of the Initial Operating Agreement or this Agreement than
they would be in the absence of such provision, this Agreement shall, to the maximum extent
permitted by the Act, control, Furthermore, notwithstanding anything contained herein to the
contrary, if any provision or term hereof conflicts with any term or provision of the Initial
Operating Agreement, the terms and provisions of this Agreement shall prevail.

2. Purpose. The object and purpose of the Company is to engage in any
lawful act or activity for which a limited liability company may be organized under the Act and
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in any and all activities necessary, convenient, desirable or incidental thereto. Notwithstanding
the foregoing, the Company shall not engage in any business other than the following:

(a) acquire, own, develop, operate, manage, mortgage, lease and dispose of
the Property (defined in Section 3 hereof); and

() do all things necessary, suitable, desirable or proper for the
accomplishment of or in furtherance of, any of the purposes set forth herein and to do
every other act or acts incidental to, or arising from, or connected with any of such
purposes.

3. Property: For purposes of this Agreement, the “Property” means that
certain real property located at Arlosoroff & Jabotinsky Streets, Ramat-Gan, Israel, commonly
known as “the Elite site”, together with any improvements thereon, and more completely
- described in Schedule A attached hereto and incorporated by reference herein.

4, Principal Office. The principal office of the Company shall be located at
c/o Crescent Heights, 2930 Biscayne Boulevard, Miami, FL 33137. At any time, the Manager
(as defined below) may designate another principal office of the Company or may relocate the
principal office of the Company.

5. Member, The name, percentage interest in the Company and the

business, residence or mailing address of the Member are as follows:
Percentage

Name Interest Address
Crescent Heights Diamond | 100% c/o Crescent Heights
Holdings, LLC 2930 Biscayne Boulevard

: Miami, FL 33137

6. Powers. The manager of the Company shall be the manager or managers

set forth on Schedule B hereto (the “Manager”), and need not be a Member. The Manager shall
manage the business and affairs of the Company. The Manager shall have the power and
authority to do any and all acts necessary or convenient to or for the furtherance of the purposes
described herein, including all powers and authorities, statutory or otherwise, possessed by
managers of limited liability companies under the laws of the State of Delaware, including
without limitation, the Act. The Manager may be removed at any time, with or without cause, by
the written consent of the sole Member. The Manager may be removed at any time, with or
without cause, as determined in the sole discretion of the Member. The Manager shall perform
his duties as a Manager in good faith, in a manner the Manager reasonably belicves to be in the
best interest of the Company, and with such care as an ordinarily prudent person in a like
position would use under similar circumstances. In connection with the foregoing, the Manager
is hereby authorized and empowered to act through officers, employees and other persons
designated by the Manager in carrying out any and 2ll of its powers and authorities that the
Manager possesses under this Agreement to any officers, employees and any other person
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designated by the Manager. The Manager may designate an authorized person, within the
meaning of the Act, to execute, deliver and file the Certificate of Formation of the Company (and
any amendments and/or restatements thereof) and any other certificates (and any amendments
and for restatements thereof) necessary for the Company to qualify to do business in a
jurisdiction in which the Company may wish to conduct business.

7. Term. The term of the Company commenced on February 22, 2006, the
date on which the Certificate of Formation of the Company was filed in accordance with the Act,
and shall contimue until the earlier of (a) December 31, 2036, or (b) the dissolution of the
Company in accordance with Section 10 hereof.

8. Limited Liability. Except as otherwise provided by the Act, the debts,
obligations and liabilities of the Company, whether arising in contract, tort or otherwise, shall be
solely the debts, obligations and liabilities of the Company, and neither any Member nor any
officer, member, employee, representative or agent (including, without limitation, a person
having more than one such capacity) shall be obligated personally for any such debt, obligation
or liability of the Company solely by reason of acting in such capacity.

9. Dissolution, The Company shall dissolve, and its affairs shall be wound
up, upon the first to occur of the following: (a) the written consent of the sole Member, (b) the
dissolution or bankruptcy of the sole Member or the occurrence or any other event which
terminates the continued membership of any Member in the Company, unless the Company is
continued pursuant to the Act, or (c) the entry of a decree of judicial dissolution under Section
18-802 of the Act. In the event of dissolution, the Company shall conduct only such activities as
are necessary to wind up its affairs.

i0.  Capital Contributions. The Member is deemed admitted as a
Member of the Company upon its execution and delivery of this Agreement. The initial
contribution of the Member is One Hundred Dollars ($100.00). The total capital of the
Member in the Company from time to time shall be referred to as such Member's
"Capital."

11. Additional Contributions. The Member is not required to make
any additional capital contributions to the Company, but additional contributions may be
made in the Member's sole discretion.

12.  Allocation of Profits and Losses. The Company's profits and losses
shall be allocated solely to the Member. The Company shall be a "disregarded entity” for
federal, state and local income tax purposes.

13. Distributions. Distributions shall be made to the Member at the times
and in the amounts determined by the Manager. Such distributions shall be allocated solely to the
Member.

14. Books and Records.
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(a) At all times during the continuance of the Company, the Manager
shall keep or cause to be kept full and true books of account, in which shall be entered fully and
accurately each transaction of the Company. The Company shall keep its books and records on
the same method of accounting employed for tax purposes.

()  The Company shall continuously maintain at its principal place of
business set forth in Section 4:

- (@ a current list of the full name and last known business or
residence address of the Member together with the contribution and the share in profits
and losses of the Member;

(ii)  a copy of the Certificate of Formation of the Company and
all certificates of amendments thereto, together with executed copies of any powers of
attorney pursuant to which any such certificate has been executed;

(ili) copies of the Company's Federal, state and local
income tax or information returns and reports, if any, for the six (6) most recent
taxable years;

(iv)  copies of this Agreement and all amendments hereto;

(v) the Company's books and records for at least the
current. and past three (3) fiscal years; and

(vi) such additional books and records as are necessary for
the operation of the Company.

(c)  Any records maintained by the Company in the regular course
of its business may be kept on, or be in the form of, punch cards, magnetic tape,
photographs. micrographics, or any other information storage device, provided, that the
records so kept can be converted into dearly legible written form within a reasonable
period of time.

(d) The Member has the right upon reasonable request:

Q) to inspect and copy during normal business hours, at
such Member's expense, any of the Company's records required to be kept by the
Company; and

(ii) to obtain, at such Member's expense, a copy of the
Company's Federal, state and local income tax or information returns for each
year.

(¢) The Company shall send to the Member, within ninety (90)
days after the end of each taxable year, such information as is necessary for such Member
to complete Federal, state and local income tax or information returns.
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® No value shall be placed for any purpose upon the Company's
name or the right to its use or upon the goodwill of the Company or its business. Upon
termination or dissolution of the Company, neither the Company's name, nor the right to
its use, nor the goodwill of the Company, shall be considered as an asset of the Company.

15.  Exculpation and Indemnification. Neither the Manager nor the Member
nor any of their respective partners, affiliates, members, shareholders, consultants,
representatives, employees, agents (including, without limitation, any agent acting as an
attorney-in-fact), officers or directors, nor any of their respective affiliates, partners, members,
shareholders, officers, representatives, directors, consultants, employees or agents (including,
without limitation, any agent acting as an attorney-in-fact) (each an "Indemnified Party")
shall be liable to the Company or any other person or entity for any loss, damage or claim
incurred by reason of any act or omission performed or omitted by such Indemnified Party in
good faith on behalf of the Company and in a manner reasonably believed to be within the scope
of the authority conferred on such Indemnified Party by this Agreement, by any other agreement
entered into between the Indemnified Party and the Company, or otherwise, except that an
Indemnified Party shall be liable for any such loss, damage or claim incurred by reason of such
Indemnified Party's gross negligence or willful misconduct. To the full extent permitted by
applicable law, an indemnified Party shall be entitled to indemnification from the Company for
any loss, damage or claim incurred by such Indemnified Party by reason of any act or omission
performed or omitted by such Indemnified Party in good faith on behalf of the Company
and in a manner reasonably believed to be within the scope of the authority conferred on such
Indemnified Party by this Agreement, by any other agreement entered into between the
Indemnified Party and-the Company, or otherwise, except that no Indemnified Party shall be
entitled to be indemnified in respect of any loss, damage or claim incurred by such Indemnified
Party by reason of such Indemnified Party's gross negligence or willful misconduct; provided,
however, that any indemnity under this Section 14 shall be provided out of and only to the
extent of the Company's assets. and the Member shall not have any personal liability on account
thereof.

16.  Assignments. The Member may assign, in whole or in part, its
limited liability company interest as determined in its sole discretion.

17.  Fiscal Year. The fiscal year of the Company for financial statement
and federal income tax purposes shall, except as otherwise required in accordance with
the Internal Revenue Code of 1986, as amended (the "Code"), end on December 31 of
each year.

18. Company Tax Returns. The Manager shall cause to be prepared
and timely filed all tax returns required to be filed for the Company. The Manager may,
in its sole discretion, make or refrain from making any Federal, state or local income or
other tax elections for the Company that it deems necessary or advisable.

19.  No Management Powers of the Member. Except as expressly set forth

herein, only the Manager shall participate in the management of the Company business and have
the power to bind the Company or to act on behalf of the Company in any manner whatsoever.
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20. Single Purpose Entity; Certain Restricted Actions.

(8)  Limitations on Acts of the Company. During any period when a
lender so requires, the Company shall:

(i) not engage in any business unrelated to the Property;

(ii)  not have any assets other than those related to the Property,
or any indebtedness, liabilities or indemnification obligations other than these related to
the Property; :

(iti) maintain books, records, accounts, financial statements,
stationery, invoices and checks and other entity documents separate and apart from those
of any other Person (“Person” means any individual, general partnership, limited
partnership, limited liability company, limited liability partnership, corporation, trust,
estate, real estate investment trust, association, or other entity.)

' (iv) - maintain its books, records, resolutions and agreements as
official records;

(v)  hold itself out as being a Person separate and apart from
each other Person;

(vi) conduct its business in its own name and exercise
reasonable efforts to correct any misunderstanding actually known to it regarding its
separate identity;

(vii) not commingle its funds or assets with those of any other
Person and hold its assets in its own name;

(viii) maintain an arm’s-length relationship with its affiliates and
not enter into a transaction with any of its affiliates other than on an arm’s-length basis in
the ordinary course of its business;

(ix) not guaranty or otherwise oblige itself with respect to the
debts of any other Person or hold out its credit as being available to satisfy the obligations
of any other Person, except as otherwise permitted by any applicable loan documents;

(x)  not pledge its assets for the benefit of any other Person or
make any loans or advances to any other Person,

(xi) except as otherwise permitted by any applicable loan
documents, not acquire the obligations or securities of its members;

- (xii) maintain adequate capital in light of its contemplated
business purposes;
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24. Entire Agreement; Amendments. This Agreement constitutes the
entire agreement of the Company and the Member with respect to the subject matter hereof
and may be amended and supplemented only in a written instrument signed by each such
parties and any additional party to an amendment, as the case may be and as necessary.

25.  Admission of Additional Members. One (1) or more additional
members of the Company may be admitted to the Company with the prior written consent
of the sole Member. :

26. Governing Law. This Agreement shall be governed by, and
construed under, the laws of the State of Delaware, without reference to the rule and
principles governing conflicts of laws. -

27.  Counterparts. This Agreement may be executed through the use of
separate signature pages or in any number of counterparts, and each such signature page or-
counterpart -shall, for all purposes. constitute one agreement binding on all the parties,
notwithstanding that all parties are not signatories to the same counterpart.

[Signature page follows]
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IN WITNESS WHEREOF, the undersigned, intending to be legally bound hereby,
has duly executed this Agreement as of December 31, 2006.

MEMBER

Crescent Heights Diamond Holdings, LLC

Name: Sharon Chistenbury
Title: Vice President
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EXHIBIT I
INITIAL OPERATING AGREEMENT
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SCHEDULE A

THE PROPERTY
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SCHEDULE B
THE MANAGER

Crescent Heights Diamond Holdings, LLC
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.....JICE COPY

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

TRUMP MARKS LLC,

Plaintiff, Index No.: 08/601372
-against- : (Cahn, J.)

CRESCENT HEIGHTS DIAMOND, LLC, SONNY
KAHN, an individual, RUSSELL W. GALBUT, an
individual, BRUCE A. MENIN, an individual, each
said individual being a member of Crescent Heights
Diamond, LLC, and THOSE UNKNOWN
INDIVIDUALS AND/OR UNKNOWN ENTITIES
CONSTITUTING THE REMAINING MEMBERS
OF CRESCENT HEIGHTS DIAMOND, LLC,

Defendants.

MEMORANDUM OF LAW IN SUPPORT OF
DEFENDANTS SONNY KAHN, RUSSELL W. GALBUT AND
O BRUCE A. MENIN’S MOTION TO DISMISS THE COMPLAINT

MORRISON COHEN LLP
Y. David Scharf

Mary E. Flynn

Latisha Thompson

909 Third Avenue :
New York, New York 10022
(212) 735-8600

Counsel for Defendants Sonny Kahn,
Russell W. Galbut and Bruce A. Menin
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Defendants Sonny Kahn, Russell Galbut and Bruce A. Menin (the “Individual
Defendants”) respectfully submit this memorandum of law in support of their motion, pursuant

to CPLR §§ 3211(a)(1) and (7), to dismiss the Complaint.

PRELIMINARY STATEMENT

To avoid unnecessary duplication, the Indjvidﬁal Defendants _adopt and
supplement the Preliminary Statement submitted on behalf of Co-Defendant Crescent Heights
Diamond, LLC (“Crescent”) as follows:

Apparently in an attémpt to add “leverage” to thjé lawsuit, Trump has also sued
the Individual Defendants, whom Trump alleges -- on “information énd belief” — were
“Iflembers" of Crescent when the Land was sold and received distributions of the sale proceeds:
(Compl. 1 7, 9, ll 1,54 at Ex. A to Dachoh Aff.)."

However, as demonstrated in Crescent’s Amended and Restated Liability
Company Agreement (the “Crescent Agreement”) Trump sﬁed the wrong parties: the Individual

Defendants are not, and never were, members of Crescent, and they did not receive any

distribution of the sales proceeds. (Dachoh Aff. § 4; Crescent Agr. I 5 at Ex. C to Dachoh Aff.).2

For this reason, Trump’s claims against the Individual Defendants (for unjust enrichment,

fraudulent conveyance and wrongful distribution to an LLC member) must be dismissed: the

1 For ease of reference, the Complaint (without the License Agreement attached) is

attached as Exhibit A to the Affidavit of Shlomo Dachoh swom to on June 20, 2008 (the
“Dachoh Aff.”). For purposes of this motion only, factual allegations in the Complaint are
accepted as true.. The License Agreement (including its amendment) is attached as Exhibit B to
the Dachoh Aff.

2 Attached as Exhibit C to the Dachoh Aff. is a true copy of the Crescent Agreement.
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Individual Defendants by definition were not unjustly enriched and cannot be required to return a

conveyance or distribution they did not receive.

Because the Individual Defendants have submitted documentary evidence proving

that they are not members of Crescent and hence did not receive any sales proceeds, this Court

should dismiss the claims against them now under CPLR § 3211(a)(1), before discovery

commences and the Individual Defendants are forced to endure the time and expense of

litigation.

Leaving the documentary evidence aside, Trump’s claims against the Individual

Defendants are defective on their face and must be dismissed under CPLR § 3211(a)(7) for the

following additional reasons:
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Plaintiff’s unjust enrichment claim is barred because there is a written
agreement -- the License Agreement between Trump and Crescent — -
governing the subject matter of Plaintiff’s claims.

Plaintiff’s fraudulent conveyance claims should be dismissed because: )
Crescent’s sale of the Land did not constitute a breach of the Licensing
Agreement; (2) Plaintiff failed to plead fraud with particularity; and (3)
Plaintiff failed to allege actual facts showing that any of the required
elements of a fraudulent conveyance claim exist. :

Plaintiff’s claim for wrongful distributions must be dismissed because
Plaintiff failed to allege that: (1) Crescent’s liabilities exceed the fair value

" of Crescent’s assets; or (2) the alleged distributions to the Individual

Defendants did not constitute “reasonable compensation for present or
past services.”




STATEMENT OF FACTS

Trump And Crescent Entered Into
A License Agreement Granting

" Certain Trademark Rights To
Crescent In Tel Aviy

The Individual Defendants adopt and supplement the Statement of Facts
submitted on behalf of Crescent as follows:

Defendant Crescent is a Delaware limited liability company. (Dachoh Aff., Ex.
C). As made plain in Crescent's Amended and Restated Liability Company Agreement, the
Individual Defendants are not members of Crescent. Tﬁe sole member and manager of Crescent
is Crescent Heights Diamond Holdings, LLC (“CH Holdings™), a Delaware iimited liability
company. (See Crescent Agr. § 5 at Ex. C to Dachoh Aff.). Crescent is in the business of
developing resideﬁtia] real estate. (Compl. 5 at Ex A to Dachoh Aff.).

Plaintiff Trump is a Delaware limited liability company, which controls and is in
the business of liéensing certain United States trademarks associated with Donald Trump in the
residential real estate market. (Compl. § 2 at Ex. A to Dachoh Aff.). |

The signatories to the License Agreement were Plaintiff and Crescent. CH
Holding signed as managing member of Crescent. (License Agr. p. 20 at Ex. B to Dachoh Aff.).
The Individual Defendants are not signatories to the License Agreement. |
The Individual Defendants Are
Neither Parties To The License

Agreement, Nor Members of
Crescent

The Individual Defendants are not parties to the License Agreement. (License
Agr. p. 1 at Ex. B to Dachoh Aff.). The Individual Defendants are not -- nor have they ever been '
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-- members of Crescent or CH Holdings. (Dachoh Aff., ] 4; Crescent Agr. § 12 at Ex. C to

Dachoh Aff.).

Unable To Construct The Building,
Crescent Sold Its Land To A
Third Party

Defendant Crescent advised Plaintiff that it was denied thg necessary approvals to
permit the construction of the Tower Property as described in the License Agreement. (Compl. §
25 ét Ex. A to Dachoh Aff.). In or about January, 2008, with no construction permits hlavirig
been issued and the land still undeveloped, Crescent sold the Land to an unrelated third party,
Azorim Investment, Development and Construction Ltd. (**Azorim™). (Compl. 4 at Ex. A to
Dachoh ‘Aff.). Crescent did not aésign, nof isAit alleged that Crescent assigned, the License
Agrccmcnt to Azorim.

On August 2, 2007, Plaintiff, by its counsel, Bernard Diamond,. sent a letter to
Crescent addressed >to Sharon Christenbury (the “August 2 Letter”) purporting to object to the
pending sale of the Land. (Compl. { 22 at Ex. A‘ to Dachoh Aff.; Compl. Ex. B af Ex. Ato
Dachoh Aff.). Specifically, Mr. Diamond stated that Plaintiff believed its consent was required
for Crescent to sell the Land or to assign the License Agreement. (Compl. Ex. B at Ex. A to
Dachoh Aff.). The August 2 Letter stated that any sale of the Land would “thwart” the purpose
of the License Agreement and would deny the Licensor “the right to receive many millions of
dollars in Royalties in violation of the License Agreement.” M. Diamond’s letter provided no
further quantification of any purported damages. (Id.). The only alleged default undcr the

License Agreement mentioned by Mr. Diamond was any effort to assign the License Agreement
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to a purchaser of the land. None of the Individual Defendants were copied on the August 2

Letter.

With No Interest In The Land And No
Infringement On Its Trademark,
Plaintiff Sues The Individual
Defendants For Unearned Royalties
And For Crescent’s Sale Proceeds

In the Complaint, Plaintiff now contends that Crescent breached the License
Agreement by selling the Land, and seeks damages for lostAroyalties in the .amour'lt of $45
million. Plaintiff also contends in the Complaint that it is entitled to $36 rnillion,. represénting
the alleged profit to Crescent on its sale of the Land.

Oﬁ May 5, 2008, Plaintiff commenced this action (a) against Crescent for breach
of contract (the first cause of action), breach of the implied good faith covenant (the second

cause of action) and indemnification (the third cause of action) and (b) against Crescent and the

Individual Defendants for unjust enrichment, fraudulent conveyance and claims arising for
wrongful distribution under the New York and Delaware limited liability acts. The fourth, fifth,
sixth, seventh and eighth causes of action in the Complaint are alleged against the Individual

Defendants.
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ARGUMENT
L

THE UNJUST ENRICHMENT CLAIM AGAINST
THE INDIVIDUAL DEFENDANTS MUST BE DISMISSED

- Plaintiff’s unjust enrichment claim against the Individual Defendants must be
dismissed for two reasons. First, the claim is barred because there is an express wﬁtten contract
governing the claim’s subject matter -- i.e., the Licensing Agreement between Trump and
Crescent. Second, the documentary evidence demonstrates that the Individual Defendants are
not and never were merﬁbcrs of Crescent and thus never received any portion of the prolceeds of
the_: sale of the Land. |

A.  The License Agreement Bars Plaintiff’s
Unjust Enrichment Claim

Under New York law, the existence of the License Agreement between Plaintiff

and Crescent bars Plaintiff’s second cause of action for unjust enrichment against Crescent. See

Wilhelmina Artist Mgmt., LLC v. Knowles, No. 601151/03, 2005 WL 1617178, at *10 (Sup. Ct.
N.Y. Co. June 6, 2005) (Cahn, J.) (where “there is a vﬂid contraqt governing the subject matter '
of the parties’ dispute, recovery in quasi contract, for unjust enrichment, for events arising out of
that same subject matter is precluded”). Plaintiff’s unjust enrichment claim against the
Individual Defendants fails for the same reason. The rule that the existence of a valid and
enforceable written contract governing a particular subject matter precludes recovery in quasi
contract for events arising out of the same subject matter applies with equal force to non-

signatories to the agreement. Vitale v. Steinberg, 307 A.D.2d 107, 111, 764 N.Y.S.2d 236, 239

(1st Dep’t 2003) (“the existence of the . . . agreement, an express contract governing the subject
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matter of plaintiff’s claims, also bars the unjust enrichment cause of action as against the

individual defendants, notwithstanding the fact that they [are] not signatories to that'

agreement”); see Bellino Schwartz Padob Adver; v Solaris Mkte. Group, 222 A.D.2d 313, 635
N.Y.S.2d 587, 588’(lst Dep’t 1995) (holding that “existence of an express contract between -
[defendant] and plaintiff governing the subject matter of piaintiff’ s .claim . . . bar[red] any quasi
contractual cla1m aoamst [a second] defendant as a third-party nonsignatory to a valid and

enforceable contract”) Damca Plumbing & Heating 1.I.C v. AMOCO Constr. Corp., 18 Misc.

3d 1137A, 2008 N.Y. Misc. LEXIS 6’78 at *12 (Sup. Ct. Kings Co. 2008) (“This prohibition
__against quasi-contraétua] claims where a written contract exists applies not only to the parties
that are in privity of contract, but also to noncontracting parties as well”). Hence, the arguments
asserted by Crescent in support of its Motion to Dismiss the Second Cause of Action are hereby
adopted by the Individual Defendants and incorporated by reference. This well-settled principle
of law mandates dismissal of the Plaintiff’s unjust enrichment claim.
B. Because The Individual Defendants Were

Not Members of Crescent And Therefore

Did Not Receive The Proceeds Of The

Sale, They Cannot Be Held Liable For
Unjust Enrichment

Plaintiff alleges “on information and belief” that Crescent’s profit from the sale of
the Land was “distributed to the Named Members”, which Plaintiff alleges include the Individual
- Defendants. (Compl. J 54 at Ex. A ﬁo Dachoh Aff.)). Plaintiff’s unsupported “belief” is
contradicted, however, by documentary evidence in the form of Crescent’s Amended and

* Restated Limited Liability Company Agreement, which proves that the sole member of Crescent

#1313293 v7120317 V001




is CH Holding (Dachoh Aff.  4; Crescent Agr. §5 at Ex. C to Dachoh Aff.). The Individual
Defendants are not and never were members of Crescent and did not receive any portion of the
proceeds from Crescent’s sale of the Land.> (Dachoh Aff. { 4; Crescent Agr. q 12 at Ex. C to
Dachoh Aff.). Hence, even if there were a cognizable claim against Crescent and its members
for unjust enrichment, and there is not, there can be no such claim against the Individual
Defendants.

C. The Individual Defendants Cannot Bé

Held Liable” For Crescent’s Alleged
Unjust Enrichment

To the extent Plaintiff seeks to hold the Individual Defendants liable for
Crescent’s alleged unjust enrichment, -Plaintiff’s claim must be dismissed as well (even if,
contrary to fact, the Individual Defendants were members of Crescent).

1. Plaintiff Has Not Pled Allegations Sufficient To
’ Pierce Crescent’s Corporate Veil

Under Delaware law, which is applicable here,* a limited liability company such
as Crescent is a “separate legal entity” distinct from the members who own an interest in the
limited liability company. 6 Del. C. § 18-201(b) (2008). Courts will not easily disregard the

' corporate form to hold individuals liable for corporate acts. See Wellman v. Dow Chem. Co.,

No. 05-280-SLR, 2007 U.S. Dist. LEXIS 19527, at *5 (D. Del. Mar. 20, 2007) (holding that
piercing the corporate veil is an “extraordinary remedy” and will not be granted where plaintiff

fails to allege facts in support of such remedy); Wallace v. Wood, 752 A.2d 1175, 1180 (Del. Ch.

3 It is noteworthy that Plaintiff, in its zeal to file suit against the Individual Defendants

personally, chose not to list CH Holding as a named Defendant even though it identified itself as
Managing Member of Crescent in the License Agreement.
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1999) (“[O]fficers of a corporation are not liable on corporate contracts as long as they do not
purport to bind themselves indiviglually.”). |

To pierce the corporate veil under Delaware law, a plaintiff must make a showing
that “[the two entities] operated as a single economic entity such that it would be inequitable for

this Court to-upho]d a legal distinction between them.” Harper v. Delaware Valley Broadcasters,

Inc., 743 F. Supp. 1076, 1085 (D Del. 1990). In determining whether the parent and subsidiary
(or owner) operated as a single cconorrﬁc entity, ‘Delaware courts consider such factors as
w’hethér the “corporation was adequately capitalized for the corporate undertaking; whether the
corporation was solvent; whethcf dividends were paid, corporate records kept, officers and -
directors functioped pfo’perly, and other corporate formalities were obéerved; whetﬁer the
dominant shareholder siphoned corporate funds; and whether, in general, the corporation simply
functioned as a facade for the dominant shareholder.” Id. Plaintiff has alleged no facts that

would suggest that the Individual Defendants and Crescent “operated as a single entity.”

4 The law of the state of incorporation determines whether a court can disregard the

corporate form under which an entity operates. Fletcher v. Atex, Inc., 68 F.3d 1451, 1456 (2d
Cir. 1995). Delaware law thus applies to the analysis of the sufficiency of the corporate form of
this Delaware limited liability company. Even if New York law applies, however, the result is
the same. The Complaint fails to allege facts sufficient to pierce Crescent’s corporate veil. To
pierce the corporate veil under New York -law, a plaintiff must show that: (i) the parent
exercised complete dominion over the subsidiary with respect to the transaction attacked; and (ii)
such domination was used to commit a fraud or wrong against the plaintiff which resulted in
plaintiff’s injury. Morris v. State Dep’t of Taxation & Fin., 82 N.Y.2d 135, 141, 603 N.Y.S.2d
807 (1993); Fisher v. Zaks, 48 A.D.3d 251, 251, 852 N.Y.S.2d 69, 69 (1st Dep’t 2008) (holding
that the corporate veil could not be pierced where plaintiff failed to prove that defendant
exercised complete ‘domination over the company, and such domination caused plaintiff’s
injury); Chestnut Hill Partners, LLC v. Van Raalte, 45 A.D.3d 434, 435, 847 N.Y.S.2d 18, 19
(1st Dep’t 2007) (“The decision to dismiss the complaint as against the individual defendants . . .
was appropriate since plaintiff failed to allege facts implying individual abuse of the privilege of
doing business in the corporate form™). The Complaint fails to allege any of these factual
predicates for a “piercing” claim under either Delaware or New York law.
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Plaintiff makes no allegations that corporate formalities were not observed or that the Individual
Defendants used Crescent as a “mere facade” for the Individual Defendants. Having failed to
allege facts in support of piercing the corporate veil, Plaintiff’s claims against the Individual
Defendants simply cannot stand. Wellman, 2007 U.S. Dist. LEXIS 19527.

2. The Claim Is Barred Under Delaware Code § 18-
303

Plai-ntiff’ s claim for unjust enrichment against the Individual Defendants are also
barred by Section 18-303(a) of the Delaware Limited Liability Company Act which provides that
“no member or manager of a limited liability company shall be obligated personally for any such
debt; obligation or liability of the limited liability company solely by reason of being a member
or acﬁrig asa manager of the limil;cd };iability company.” 6 Del. C. § 18-303 (a) (2008).

Section 18-303(a) clearly applies here. It is well-settled that the law of the state in
which an entity is formed controls with respect to matters relating to the internal affairs of such

entity. Venturetek, L.P. v. Rand Publ’g Co., Inc., 39 A.D.3d 317, 833 N.Y.S.2d 93 (1st Dep’t

2007), appeal denied, 10 N.Y.3d 703, 854 N.Y.S.2d 104 (2008). “Issues involving the rights and
liabilities of a corporation . . . are determined by the local law of the.state . . . .” Restatement
(Second) of Conflict of Laws § 302 (1971). This “internal affairs doctrine” is a principle
according to which only one state’s laws fegulate the internal affairs of a corporation, including
relationships among or between the corporation and its officers, directors and shareholders.

Otherwise, the corporation could be faced with conflicting demands. In re BP p.l.c. Derivative

Litig., 507 F.-Supp. 2d 302 (S.D.N.Y. 2007); Seybold v. Groenink, No. 06 Civ. 772, 2007 U.S.

Dist. LEXIS 16994 (S.D.N.Y. March 12, 2007); see also Facchina v. Malley, No. 783-N, 2006

Del. Ch. LEXIS 142, at *12-13 (Del. Ch. Aug. 1, 2006) (“Delaware law, however, govemns the
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internal affairs of a Delaware limited liability company, regardless of its place of operations”).
The internal affairs doctrine mandates the applicaﬁon of Delaware law to determine the personal
liability of the members of this Delaw.are limited liability company. The License Agreement’s
choice of law provision providing for the application of New York law to the transéction
between Plaintiff and Crescent does not contravene this doctrine. The License Agreement binds -
only its parties, not the internal affairs of a foreign business éntify. Moreoveér, the Individual
Defendants are not parties to the License Agreement, and as such they are not bound by the
choice of law provision contained therein. Williams v. Deutsche Bank Secs., Inc., No. 04 ClV
7588, 2005 U.S. Dist. LEXIS 12121 at *15-16 (S.D.N.Y. June 13, 2005) (“Choice of law

. provisions do not apply to disputes between entities who were not patties to the contract.”).

IL.

PLAINTIFF’S FRAUDULENT CONVEYANCE CLAIMS
(THE FIFTH, SIXTH AND SEVENTH CAUSES OF ACTION)
AGAINST THE INDIVIDUAL DEFENDANTS MUST BE DISMISSED

Plaintiff’s fifth cause of action is for an alleged fraudulent conveyance pursuant to
New York Debtor & Creditor Law Sections 273, 274 and 275. These are commonly referred to
as the “consu;uctive fraud” sections of the fraudulent conveyance law. Plaintiff’s sixth cause of
action is for an alleged fraudulent conveyance pursuant to New York Debtor & Creditor Law
Section 276, the fraudulent conveyance law’s “actual fraud” section. Plaintiff’s seventh cause of

action is for attorney’s fees based on actual fraud pursuant to Section 276-a of the New York
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Debtor & Creditor Law.> Each of these claims must be dismissed against the Individual

. Defendants for four reasons: (1) Plaintiff is not a creditor of Crescent, because Crescent did not

breach the License Agreement by selling its Land; (2) even if Crescent breached the contract,
Plaintiff’s damages are too speculative to form the basis for a fraudulent conveyance claim; (3)
in any event, because the sale proceeds were not conveyed to the Individual Defendants, they are
not proper parties to fraudulent conveyance claims; and (4) Plaintiff has failed to allege
adequately the elements of a fraudulent conveyance claim. |

1. Plaintiff Is Not A Creditor Of Crescent Because

Crescent Did Not Breach The License
Agreement By Selling The Land

To assert a fraudulent conveyance claim, Plaintiff must be a creditor of the

transferor. N.Y. Debt. & Cred. Law §8 273-276 (2008); Lippe v. Bairhco Corp., 225 B.R. 846,

857 (S .D.N.Y. 1998). Here, as demonstrated in the Crescent Memorandum (which is
incorporated herein), Crescent did not breach the Licensing Agreement by selling the Land, and
therefore cannot establish itself as a creditor of Crescent. For this reason, each of Plaintiff’s

fraudulent conveyance claims fails. See Salovaara v. Eckert, 6 Misc. 3d 10054, 800 N.Y.S.2d

356 (Sup. Ct. N.Y. Co. 2005) (in an action for breach of contract and fraudulent conveyance,

among others, the court determined that it would “first examine the breach of contract claims”

3 ' This claim is only available if the Court finds “actual intent” to defraud, i.e., that Section

276 has been violated. See Farm Stores, Inc. v. School Feeding Corp., 102 A.D.2d 249, 477
N.Y.S.2d 374 (2d Dep’t 1984), aff’d, 64 N.Y.2d 1065, 489 N.Y.S.2d 877 (1985) (“The trial court
was also correct in holding that Farm Stores’ attorney was not entitled to fees under Section 276-
a of the New York Debtor & Creditor Law in view of the absence of satisfactory proof of actual
intent to defraud creditors. The attorney’s fees provision of Section 276-a is inapplicable where
the subject conveyance is invalid under the constructive fraud provisions of the New York
Debtor & Creditor Law as opposed to the actual fraud provisions thereof”) (internal citations
omitted).
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because “if the contract actions . . . should fail, then plaintiff would not be a creditor of
[defendant company], with rights under the Debtor Creditor Law to support” the fraudulent
conveyance causes of action).

2. Plaintiff’s Damages Are Too Speculative To

Form The Basis For A Fraudulent Conveyance
Claim

Plaintiff’s contention that it is entitled to édmpensatiori in some undetermined
amount for Crescent’s sale of the Land is entirely too speculaﬁve to constitute “probable liability
on aﬁ existing debt” sufficient to sustain a fraudulent conve&ax;ce claJLm under Section 273.° See
Shelly v. Doe, 249 A.D.2d 756, 671 N.Y.S.2d 803 (3d Dep’t 1998) (holding that a defendant’s |
probable liability too speculative to constitute an existiﬁg-debt when at the time of the ché]lcnged _
conveyance it was unknown the amount of the liability, notwithstanding that the event giving
rise to the liability preceded the transfer). No liability will be sufficient to be considered
‘probai)le ;cmd calculable for purposes of alleging insolvency under Section 273 unless “some

evidence [is] proffered as to the probability, at the time of the challenged conveyance, that a

6 Plaintiff’s Section 274 claim is also insufficiently pled. See R. C. Williams & Co. v.

Euhler, 222 A.D. 561, 227 N.Y.S. 40 (1st Dep’t 1928) (“The pleader should at least have alleged
that the judgment debtor retained, at the time of the conveyance, an unreasonably small capital
with which to meet his transaction with the plaintiff.”) (emphasis added). Here, Plaintiff makes
no allegations concerning Crescent’s post conveyance business, much less whether Crescent
maintained sufficient capital. Plaintiff does not even attempt to allege that at the time of the
conveyance or anytime thereafter Plaintiff and Crescent engaged in any business or transaction
whatsoever. '
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contingent liability will be imposed and, if so, in what amount.” Staten Island Sav. Bank v.

Reddington, 260 A.D.2d 365, 366, 687 N.Y.S.2d 707, 709 (2d Dep’t 1999).7_

3. No Conveyance -- Fraudulent or Otherwise -- |
Was Made To The Individual Defendants

The Individual Defendants have submitted documentary evidence demonstrating
that they never were members of Crescent and therefore never received any>portion of any
proceeds from Crescent’s sale of thé Land. Because the Individual Defendants were not
members of Crescent and were neither the transferees nor transferors of the alleged impfoper
distribution, they cannot be liable for such alleged fraudulent conveyance.

Even more fundamentally, Plaintiff fails to allege any facts in support of its
allegation “made upon information and belief” that the net proceeds of the sale of the Land were
distributed to anyone, let alone to the Individual Defendants. The Complaint fails to ailege what
“information” resulted in Plaintiff’s “belief” that such distributions were made. The Complaiﬁt
fails to allege the amount of any such distributions, when such distributions took vplace and to
whom any such distributions were made. Plaintiff rests its entire Complaint against the
Individual Defendants on this baseless. However, such bare assumptions, simply are insufficient

to withstand a motion to dismiss.

7 Here, while Plaintiff asserts that the Individual Defendant’s potential liability for breach

of contract arose prior to the alleged fraudulent conveyance, it has not even attempted to assert
that at the time of the conveyance, the probability of liability or the amount of any liability was
known. While Plaintiff alleges that by letter dated August 2, 2007, it put Defendants on notice of
its breach of contract claims, what the letter actually shows is that Plaintiff had not yet quantified
the claims. (See Compl. Ex. B at Ex. A to Dachoh Aff.). In fact, in the August 2, 2007 letter,
Plaintiff makes no monetary demand at all beyond a cursory statement that Crescent’s sale of the
Jand will “deny the Licensor the right to receive many millions of dollars in ‘Royalties’.” (Id.)
#1313293 v7 20317001
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It is axiomatic that a claim for fraudulent conveyance does not create a right of

action against a non-party to the challenged transfer. Federal Deposit Ins. Corp. v. Porco, 75
N.Y.2d 840, -8.42, 552 N.Y.S.2d 910, 911 (1990) (holding that the New York fraudulent
conveyance statutes do not “explicitly or implicitly, create a creditor’s remedy for money
damages against parties who, like defendé_nts here, .were neither transferees of the assets nor
beneficiaries of the conveyance”). ““The creditor’s remédy . . . is limited to reaching the
property which would have been available to satisfy the judgment had there been no conveyance;
and requiring that it be restored to the debtor’s poséession.” Geren v. Quantum Chem. Corp.,

832 F. Supp. 728, 736 (S.D.N.Y. 1993); see also Hassett v. Goetzmann, 10 F. Supp. 2d 181, 191-

92 (N.D.N.Y 1998). The Individual Defendants thus are not proper pérties from whom to seek
the property believed to have been wrongfully conveyed. For these reasons alone, the P]aintiff; s
house of cards constructed to convert this contract claim into a fraud claim collapses. The fifth,
sixth and seventh claims must be dismissed without leave to replead.

4, Plaintiff Has Failed To Allege Adequately The
Elements Of A Fraudulent Conveyance Claim

In addition to failing to allege a sustainable breach of contract claim and/or a
single fact to support that any distribution (proper or improper) was made to anyone by Crescent,
the Complaint also fails to allege any facts even suggesting that the required elements of a
fraudulent conveyance claim exist. As set forth in the chart below, the Complaint merely parrots

the language of the New York Debtor and Creditor Law in conclusory allegations:

#1313293 v7\20317 001
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Language of the Statute

Language of the Complaint

“Every conveyance made and every obligation
incurred by a person who is or will be thereby
rendered insolvent is fraudulent as to creditors
without regard to his actual intent if the
conveyance is made or the obligation is

“Upon information and belief, the Fraudulent
Conveyance by defendant Crescent to the
Named Members and Unknown Members was
made without fair consideration and rendered
defendant Crescent insolvent or was made at a

incurred without fair consideration.” (N.Y.
Debt. & Cred. Law § 273; emphasis added).

time when defendant Crescent was insolvent,
in violation of Section 273 of the New York
Debtor and Creditor Law.” (Comp. J 63 at Ex.

A to Dachoh Aff.; emphasis added). '

“Every conveyance made without fair
consideration when the person making it is

engaged or is about to engage in a business or
transaction for which the property remaining in

“Upon information and belief, the Fraudulent
Conveyance by defendant Crescent to the
Named Members and Unknown Members was
made without consideration and left defendant

his hand after the conveyance is an

Crescent with an unreasonably small amount

unreasonably small capital is fraudulent as to
creditors . . .” (N.Y. Debt. & Cred. Law § 274;
emphasis added).

of capital with which to operate, in violation of
Section 274 of the New York Debtor and
Creditor Law.” (Comp. § 64 at Ex. A to
Dachoh Aff.; emphasis added).

“Every conveyance made and every obligation
incurred without fair consideration when the
person making the conveyance or entering into
the obligation intends or believes that he will

“Upon information and belief, the Fraudulent
Conveyance by defendant Crescent to the
Named Members and Unknown Members was
made without fair consideration at a time when

incur_debts beyond his ability to pay as they
mature, is fraudulent as to both present and
future creditors.” (N.Y. Debt. & Cred. Law §
275; emphasis added).

defendant Crescent intended or believed that it
would incur debts beyond its ability to pay
them as they matured, in violation of Section
275 of the New York Debtor and Creditor
Law.” (Comp. { 65 at Ex. A to Dachoh Aff.;
emphasis added).

“Every conveyance made and every obligation
incurred with actual intent, as distinguished
from intent presumed in law, to hinder, delay,

“Upon information and belief, the Fraudulent
Conveyance was made by defendant Crescent
with the actual intent to hinder, delay or

or_defraud either present or future creditors is
fraudulent . . . (N.Y. Debt. & Cred. Law §
276; emphasis added).

defraud either present or future creditors of
defendant Crescent, and did, in fact, hinder,
delay and defraud Plaintiff.” (Comp. | 68 at
Ex. A to Dachoh Aff.; emphasis added).

#1313293 v7120317 1001
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These legal conclusions are, as a matter of law, insufficient to support Plaintiff’s fifth, sixth and
seventh causes of action.

The law is clear that “[a]lthough on a motion addressed to the sufficiency of a
complaint pursuant to CPLR 3211 (a)(7), the facts pleaded are presumed to be true and accorded
every favorable inferencé .. . allegations consisting of bare legal conclusions, as well as factual
claims either inherently incredible or contradicted by documentary evidence, are not entitled to

- such consideration.” Quatrochi v. Citibank, N. A., 210 A.D.2d 53, 53, 618 N.Y.S.2d 820, 820

(1st Dep’t 1994); Mark Hampton, Inc. v. Bergreen, 173 A.D.2d 220, 220, 570 N.Y.S.2d 799, 799
(st Dep’t 1991) (same). The Supreme Court has held that courts are “not bound to accept as

true a legal conclusion couched as a factual allegation.” Papa;an v. Allain, 478 U.S. 265, 286,

106 S. Ct. 2932, 2944 (1986) (disregarding petitioners’ allegation that they were denied a
minimally adequate education because “no actual facts” were alleged in support of the assertion).
As the Supreme Court clarified in Twombly, “a plaintiff’s obligation to provide the * grounds’ of
his ‘entitle[ment] to relief’ requires more than labels and conclusions, and a formulaic recitation

of the elements of a cause of action will not do.” Bell Atl. Corp. v. Twombly, 127 S. Ct. 1955,

1964-65, 167 L. Ed. 2d 929, 940 (2007).

Here, there are no facts alleged to support Plaintiff’s conclusory statements that

the alleged distribution of sale proceeds:

* were made without fair consideration,

J rendered Crescent insolvent,

. left Crescent with unreasonably small capital to engage in business with
Plaintiff,

#1313293 v7 120317 \001
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. were made by Crescent with an intent or belief that Crescent would
thereafter be unable to pay its debts, and

. were made with the actual intent to defraud.
“A formulaic recitation of the elements of a cause of action” was insufficient in Twombly, and it
is insufficient here as well. The fifth, sixth and seventh causes of action must therefore be

‘dismissed.

111

PLAINTIFE’S SIXTH AND SEVENTH CAUSES OF ACTION
MUST ALSO FAIL FOR FAILURE TO PLEAD
ACTUAL FRAUD WITH PARTICULARITY

Plaintiff’s claims against the Individual Defendants for fraudulent conveyance
with actual intent to defraud pursuant to Section 276 and 276-a also fail for the additional reason .
that Plaintiff has failed to plead fraud with the requisite level of pa11icu1arity. See In re Sharp
Int’] Corp. 403 F.3d 43, 56-57 (2d Cir. 2005) (“As ‘actual intent to hinder, delay or defraud’ ’

constitutes fraud . . . it must be pled with specificity.”); Southemn Ihdus., Inc. v. Jeremias, 66

AD.2d 178, 181, 411 N.Y.S.2d 945, 948 (2d Dep’t 1978) (noting that actual intent to hinder,
delay or defraud “‘consists Qf deception intentionally practiced to frustrate the legal rights of
another,” and citing the example of a debtor transferring his property to another while retaining
the use thereof so as to continue in business free from the claims of creditors). NOrmal incidents

of corporate activity are insufficient. See In re Crazy Eddie Sec. Litig., 802 F. Supp. 804, 816

(ED.N.Y. 1992). Here, Plaintiff has offered no support for its bare and conclusory allegation on

information and belief that improper distributions were made at all, and if so were made with the

#1313293 v7 20317 \001
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“intent to defraud.” As such, Plaintiff’s sixth and seventh causes of action must fail for this

reason, as well.

IV.

PLAINTIFF’S EIGHTH CAUSE OF ACTION FOR
WRONGFUL DISTRIBUTIONS IN VIOLATION OF
SECTION 18-607 OF THE DELAWARE LIMITED LIABILITY
COMPANY ACT OR SECTION 508 OF THE NEW YORK
LIMITED LIABILITY COMPANY ACT FAILS

Plaintiff alleges in it its Eighth Cause of Action, that, upon information and belief,
“shortly after receiving the . . . proceeds from the sale of tbc Land . . . defendant Crescent, a
Delaware limited liability company, distributed the net proceeds from such sale . . . to the Named
Members aﬁd the Unknown Members”. (Compl. 76 at Ex. A fo Dachoh Aff.). Plaintiff further
alleges that at the time of such alleged distribution, “dcfcﬁdant Crescent and said distributees
knew of defendant Crescent’s liability to Plaintiff” (Id. at § 77), and that such distribution was in
violation of eithef Section 18-607(a) of the Delaware Limited Liability Company Act or Section
508 6f the New York Limited Liability Cémpany Act, if the Court deems the latter applicable.
(Id. at 795.
Section 18-607(a) provides, in its entirety:
'§ 18-607. Limitations on distribution
(a) A limited liability company shall not make a distribution to
) a member to the extent that at the time of the distribution, after
giving effect to the distribution, all liabilities of the limited liability
company, other than liabilities to members on account of their

limited liability company interests and liabilities for which the
recourse of creditors is limited to specified property of the limited

#1313293 v7120317 \001
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liability company, exceed the fair value of the assets of the limited
liability company, except that the fair value of property that is
subject to a liability for which the recourse of creditors is limited
shall be included in the assets of the limited liability company only
to the extent that the fair value of that property exceeds that
liability. For purposes of this subsection (), the term "distribution”
shall not include amounts constituting reasonable compensation for
present or past services or reasonable payments made in the
ordinary course of business pursuant to a bona fide retirement plan
or other benefits program.

6 Del. C. § 18-607 (2008).3 Sections 18-607(b) and 508(b) provide that a member who knew at
the time of the distribﬁtion that the distribution was made in violation of subsection (a) is liable
to the limited liability company for its return but will not be liable if, at the time of such
distribution, such member did ﬁot know it was made in violation of subsecti_on (a). 6 Del. C. §
18-607 (2008); N.Y. LLC § 508(b) (2008).

It is axiomatic that liability under Section 18-607(a) (or Section 508 of the New
York Limited Liability Company Act) attaches only if the limited liability company in question
makes a distribution to its member in violation of this section. This claim fails against the

Individual Defendants because the Individual Defendants are not members of Crescent.

New York Limited Liability Company Act § 508 similarly provides:

(a) A limited liability company shall not make a distribution to a member
 to the extent that, at the time of the distribution, after giving effect to the
distribution, all liabilities of the limited liability company, other than liabilities to
members on account of their membership interests and liabilities for which
recourse of creditors is limited to specified property of the limited liability
company, exceed the fair market value of the assets of the limited liability
company, except that the fair market value of property that is subject to a liability
for which the recourse of creditors is limited shall be included in the assets of the
limited liability company only to the extent that the fair value of such property
exceeds such liability.

#1313293 v7 \20317 V001
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This is not the only pleading defect in the Eighth Cause of Action. This claim
fails to allege that: (1) Crescent’s liabilities eXcee:d'the fair value of Crescent’s assets; or (2) the
alleged distributions to the individual defendants did not constitute “reasonable compensation for
present or past services.” 6 Del. C. § 18-607(a) (2008); see also NY LLC § 508(b) (2008).
Nor does Plaintiff allege why the Individual Defendanté should be charged with knowledge that
the alleged distribution by Crescent to its members was wrongful. The only noticc alleged in the
Complaint is the August 2, 2007 letter from Plaintiff’s Bernard R. Diamond which, from its face,
was neither sent to, nor copied to, any of the Individual Defendants. (See Comp. Ex. B at Ex. A
| to Dachoh Aff.). |
| While this claim would fail for all of these evident pleading deficiencies, that the
Individual Defendants are not and have ncv.er been members of Crescent warrants dismissal of

this claim without leave to replead.

£1313293 v7 20317 001
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CONCLUSION

For all of the foregoing reasons, the Individual Defendants respectfully request
that the Court enter an order dismissing the Complaint against them, and providing such other
and further relief as this Court deems just and proper.

Dated: New York, New York
June 27, 2008

MORRISON COHEN LLP

B\ ‘\Sﬁaﬁ/

. ary E. Flynn '
Latisha Thompson
909 Third Avenue _
New York, New York 10022
(212) 735-8600

Attorneys for Defendants Sonny Kahn,
" Russell W. Galbut and Bruce A. Menin
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&6 g & St ~ 62 At 1AS Part 49 of the Supreme Court, of the State of
EE o %% % AR Rt New York, held in and for the County of New York,
3" < 7] \\\ at the Courthouse, 60 Centre Street, New W'
. o New York on the® th day of Jv~ | 2008.
PRESENT: d’
V/‘f[»\/Zhﬂ
Hon. AérfdanCahn 0
Justice. 15 1
) 33
TRUMP MARKS LLC,
Plaintiff, : Index No.: 08/601372
-against- : (Cahn, J.)

CRESCENT HEIGHTS DIAMOND, LLC, SONNY :

KAHN, an individual, RUSSELL W. GALBUT, an : ORDER TO SHOW CAUSE
individual, BRUCE A. MENIN, an individual, each : ’)_.
said individual being a member of Crescent Heights :

Diamond, LLC, and THOSE UNKNOWN : M'OTIONSEQUENCE #OO
INDIVIDUALS AND/OR UNKNOWN ENTITIES :

CONSTITUTING THE REMAINING MEMBERS
OF CRESCENT HEIGHTS DIAMOND, LLC,

Ui 3
Defendants. : INDEX NUMBER 601372 VEaR 2008
- 15 MBTIONS 43,00
X TiaL 43,
/ LK 45,71

Upon the annexed affirmation of urgency of Richard D. Emfm quﬁg-\ Jun&{?_ﬂ, THE ToR
_ _ _ 9650 3000 B JUR 27 2305 P b6t
2008, and the supporting memorandum of law, all the prior pleadings, papers and proceedings

heretofore had herein and the separately filed but accompanying Order to Show Cause filed by
co-defendants Sonny Kahn, Russell Galbut and Bruce A. Menin and sufficient cause having been
shown;

LET, Plamtiff Trump Marks LLC show cause before this Court, at the Supreme
Court of the State of New York, County of New York, located at 60 Centre Street, New York,

New York, on the E th day of Jv[; , 2008, at 216¢  a=m /p.m., or as soon thereafter as counsel \/

may be heard, why an Order should not be made and entered herein as follows:




@)) pursuant to CPLR 3211(a)(1) and (7) dismissing the Complaint dated May
5, 2008 with prejudxce as against defendant Crescent Hexghts Diamond,
LLC; and
2) for such other and further relief as this Court deems just and proper.
ORDERED THAT SUFFICIENT REASON APPEARING THEREFOR, let

service of a copy of this Order to Show Cause and the papers upon which it is based on Stephen

4) LB Meister, Esq., Meister Seelig & Fein, LLP, attorneys for the Plaintiff, at 2 Grand Central

UEC_, " Tower, 140 east 45th Street, 19th Floor, New York, NY IOOjby overnight mai) or by hand, so

Jv ,
as to be received by the & d’) day of ¥ame, 2008, be deemed good and sufficient service thereof; \/

and it is further

f l ORDERED that Plaintiff’s opposition to Defendant Crescem. Heights Diamond,

Q LLC’s motion, if any, shall be delivered bylovemlght mail or by hand to counsel for Defendant

Crescent Heights Diamond, LLC so as to be received by the §_th day of July, 2008; apd fushas /




Certification of Compliance with Rule 130.1
of the Uniform Rules of Court:

EMERY CELLI BRINCKERHOFF

& ABADY LLP
N

By:

Richard D. Emery
Andrew G. Cell, Jr.
llann M. Maazel
Debra Greenberger

75 Rockefeller Plaza, 20™ Floor
New York, N.Y. 10019
(212) 763-5000

Attorneys for Defendant Crescent Heights
Diamond, LLC




SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

TRUMP MARKS LLC,
Plaintiff, : Index No.: 08/601372
-against- : (Cahn, J.)

CRESCENT HEIGHTS DIAMOND, LLC, SONNY :

KAHN, an individual, RUSSELL W. GALBUT, an : AFFIRMATION OF
individual, BRUCE A. MENIN, an individual, each : URGENCY

said individual being a member of Crescent Heights :

Diamond, LLC, and THOSE UNKNOWN

INDIVIDUALS AND/OR UNKNOWN ENTITIES

CONSTITUTING THE REMAINING MEMBERS

OF CRESCENT HEIGHTS DIAMOND, LLC,

Defendants.

X

RICHARD D. EMERY, an attorney duly admitted to practice before the Courts of
the State of New York, affirms the following to be true under penalties of perjury:

1. I am an attorney and a member of Emery Celli Brinckerhoff & Abady
LLP, attorneys for Defendant Crescent Heights Diamond, LLC.

2. I respectfully submit this affirmation in support of Defendant Crescent
Heights Diamond, LLC’s order to show cause seeking an order: (i) pursuant to CPLR 3211(a)(1)
and (7), dismissing with prejudice the Complaint dated May 5, 2008, as against Crescent Heights
Diamond, LLC; and (11) for such other and further relief as this Court deems just and proper.

3. In accordance with Judge Cahn’s standing directive, we are making this
motion by order to sixow cause. We respectfully request expedited treatment of this motion to
dismiss. The Complaint is patently frivolous and vexatious and should be disposed of on an

expedited basis to allow Crescent Heights Diamond, LLC proper access to its assets.




/ 4. No prior application has been made for the relief sought herein.

| WHEREFORE, on behalf of the Defendant Crescent Heights Diamond,
LLC, 1 respectfully request that this Court issue and order: (i) pursuant to CPLR
3211(a)(1) and (7) dismissing with prejudice the Complaint filed in this action, as against

Defendant Crescent Heights Diamond, LLC; and (ii) for such other and further relief as

this Court deems just and proper.

Dated: June 27, 2008
New York, New York

RICHARD D. EMERY
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Defendant Crescent Heights Diamond, LLC (“Crescent™) respectfully submits this
memorandum of law in support of its motion to dismiss all of the claims of the Verified Complaint
(the “Complaint”) of Trump Marks LLC against Crescent, pursuant to CPLR 3211(a)(7), for failure to

state a cause of action, and CPLR 3211(a)(1), based upon documentary evidence (the License

Agreement or “Agreement”).

PRELIMINARY STATEMENT
Donald Trump, by his own description, is a sophisticated “world-renowned builder and
~ developer of luxury residential real estate.” Agmt., 1¥ Whereas Cl. Heis a best-selling author,
holding forth on the “art” of negotiating real estate deals. And he runs his own real estate university.
Yet, having failed to negotiate a real estate licensing agréement to his liking in this case, his company
comes to this Court and asks it to rewrite the Agreement.

But the Agreement is clear, conforming to the obvious intent of the parties. And both
parties complied with it. It spells out concisely what Trump is, and is not, entitled to.

This deal was simple. Crescent licensed the “Trump Tower” name for a residential
condominium building that did not yet exist but which Crescent intended to build if, among other
things, it could acquire the land, receive the appropriate zoning variances from the Israeli authorities,
and if the parties could agree on design specifications. If Crescent did build, Trump was to get a one-
time fee when construction began. And then royalties, and only royalties, were to be paid when and if
apartments were actually sold or rented. Crescent’s obligations were to design and operate the
building according to standards fixed by Trump. Trump did not want his name on any building that
did not meet his standards.

Trump, nonetheless, asserts that the license for his brand obligated Crescent to build

and pay him royalties. But the License Agreement itself spells out that if Crescent did not build



within two years, for any reason within Crescent’s control, Trump’s remedy was termination. In other
words, the Agreement specifically contemplates the possibility that the building would not be built,
and provides, as any real estate deal should, for a remedy in that circumstance — termination.
Similarly, the Agreement recognizes the necessity to ultimately agree on plans and specifications
before the building could be constructed and provides that if the parties reach an impasse in
determining those specifications, either party may terminate.

Neither of these sophisticated parties contemplated any remedies other than
termination; the sole exception was Trump’s right to damages for use of the marks after termination of
the deal. Trump did not protect himself in any way (other than the right to terminate) from the
possibility that the building would not be built and the property sold at a profit. Despite the fact that
Trump now claims Crescent owes him a substantial amount of money, he never bargained for the right
to participate in any Crescent profits which flowed from a sale required when rezoning was not
possible.

Trump was nothing more than a licensor, not a partner in the transaction. Trump never
invested a dime towards the purchase of the land. .Trump never invested a dime in construction. All
Trump did, according to the Cofnplaint, is appear on a single, live-video feed with the Israel Business
Conference. Nevertheless, Trump now seeks $45 million+ in damages. This contract precludes any
damage claim because Trump failed to negotiate for it.

Trump’s remaining claims are no more than legal window dressing. The “good faith”
and unjust enrichment claims improperly seek to rewrite the Agreement. This Court has repeatedly
rejected such duplicative claims in similar cases. See infra at 19-20, 23-34. The “indemnification”
claim is a reach, premised upon the failed breach claim, and limited by its terms to claims which

Trump is defending, not pursuing. Trump’s claims against the individual defendants, as well as its



claims for fraudulent conveyance and wrongful distribution (which were asserted against Crescent
and the individual defendants) will be addressed by counsel for the individual defendants but,
likewise, have no merit.

It is plain what happened here. Crescent sold land it bought at a profit, and Trump
cannot abide losing out on a profit, whether or not he is entitled to it. Trump apparently wishes now
that he had bargained for a contract clause to share in proceeds of an investment he did not pay for.
But there is no such clause; there is no breach; and, without a breach, there is no case. The parties

negotiated the very remedy they received. The motion to dismiss should be granted.

- STATEMENT OF FACTS

For purposes of this motion to dismiss, defendant accepts the allegations in the
Complaint as true. Defendant refers to the Complaint, and the License Agreement attached to the
Complaint, in this brief.'

On May 23, 2006, Donald Trump, a sophisticated “world-renowned builder and
developer of luxury residential real estate,” through his company Trump Marks LLC (“Tramp™),
entered into a License Agreement with Crescent. Agmt., 1¥ Whereas Cl. Trump drafted this
Agreement, the purpose of which was to license the Trump name for a possible building, the “Tower
Property,” to be built on several parcels of land in Israel. Compl. § 14. The Agreement defined the
“Tower Property” as the “Building” which would “include a first class, luxury residential
condominium component . . . and one or more retail components” (there was no mention of office
space), together with four parcels of “Land” on which that Building would be constructed. Agmt., 3

Whereas CI. As alleged in the Complaint, at the time of the Agreement, Crescent did not have title to

''“A copy of any writing which is attached to a pleading is a part thereof for all purposes.” N.Y.C.P.LR. § 3014
(McKinney 2007). '



all the parcels of land. Compl. §17. Furthermore, as the Complaint alleges, the Tower Property
could not be constructed as a residential and retail development without obtaining variances. Compl.
9 27. The idea for the possible building was grand and unprecedented: no less than the “tallest
structure in Israel,” with 786,000 square feet of space. /d. § 14. At the time of the Agreement, there
was no building, and there were no units in a building. There was no agreement on plans and
specifications for the building. Agmt. § 4. There was only an idea, and a piece of land to be acquired.
Agmt. passim; Compl. §17.

The structure of the Agreement is straightforward. Trump would license his name if
the land were acquired, the parties agreed on plans and specifications, construction permits were
issued and the building were built to the Trump Standard. In return, Trump would receive various
royalties. Agmt. §§ 1 (granting of license), § 3 (Trump Standard), § 5 (royalties). But if construction
of the building did not begin within twenty-four months, Trump could terminate the Agreement and
revoke the license. Id. § 8(h). To the extent construction did not occur due to events “beyond the
reasonable control” of Crescent, the twenty-four month period would not run. Id. 1f however,
construction did not occur for reasons within Crescent’s control, e.g., because Crescent decides not to
construct the building, then Trump’s sole remedy would be to terminate the Agreement and revoke the
license after twenty-four months. /d.

The Agreement contemplates a number of other scenarios under which Trump could
terminate the Agreement and revoke the license. Section 3 of the Agreement requires any design,
construction, and building to meet the “Trump Standard.” Id. § 3. If Crescent failed at any time to
meet the Trump Standard, Trump could terminate and revoke the license. Id. § 3(c). Section 4
reiterates the extent to which Trump wanted to ensure that appropriate standards were met for any

building with the Trump name. That section lays out a detailed protocol for Trump’s review of the



“Final Plans and Specifications” and Crescent’s rights to redraft those plans based on Trump’s
concerns. Id. § 4(b). It expressly contemplates that the Tower Property may not be built and, in fact,
that in the event a disagreement over the plans reached an impasse, there was a reciprocal right to
terminate the Agreement. Id. And if the Agreement is terminated as a result of an impasse, Trump
retains royalties paid to date, if any. Id.

Furthermore, the Agreement expressly contemplated that the Tower Property, even if
built, might not always be known by the Trump name, e.g., if the Tower Property were sold. The
License Agreement provided that it would end on the earlier of (i) the expiration or earlier
termination of this Agreement, as provided herein or (ii) the day upon which the Tower Property shall
no longer be known byﬁthe New Trump Mark ...” Id. § 6 (emphasis added).

If Crescent did build a building and sell units in the building, Trump would be entitled
to receive certain royalties. /d. § 8(1). Exhibit A to the Agreement (entitled “Royalties”) provides that
Trump would receive $1 million if and when a construction permit were issued. Trump would receive
additional royalties if and when any units in the future building were sold, provided they sold for more
than a minimum price per square foot. Notably, the Agreement specified that the initial payment was
not triggered by a permit to demolish the existing building at the site, nor was it triggered by a pre-
development loan. /d. Ex. A. Trump would receive his initial payment only when and if the project
received a “green light” construction permit for construction of the entire Tower Project.

Although the Agreement could have provided for an initial, non-refundable payment to
Trump upon signing, it did not do so. Agmt. passim. The Agreement also does not include any form
of penalty or liquidated damages if the building is not built. Agmt. passim. Rather, Section 8(h)
provides that if no construction begins within a twenty-four month period, Trump may terminate the

Agreement and revoke the license. Finally, the Agreement also does not include any clause which



would provide Trump a percentage of any profit if the land were resold.

This was a “nonexclusive” licensing agreement which placed minimal limitations on
Trump’s ability to continue to exploit its mark worldwide. Agmt. §§ 1(b), (g). The limited exceptions
to the nonexclusivity provision were that Trump could not license its name (1) in a specified area of
Tel Aviv for up to 3 ' years (unless the Agreement were terminated earlier, as described above) or (2)
for a “Condominium Hotel” for a 12 month period. Id. § 1(g).

As alleged in the Complaint, Crescent did not construct a building on the Land, the
variances were not granted, no permit to construct the Tower Property was issued, and the project did
not therefore proceed to the “Final Plans and Specifications” stage. Crescent sold its Land to a third-
party. Compl. §23. The Complaint does not allege that Trump had at any time invested any money
to purchase the land; Trump did not. The Complaint does not allege that Trump had at any time
invested any money to construct a building on the land; Trump did not. Trump’s only effort,
according to the Complaint, was Donald Trump’s participation (presumably from Palm Beach,
Florida) on a video feed with the Israel Business Conference. /d. §20. This participation did not even
meet Trump’s contractual obligation to have Donald Trump personally appear in Israel to promote the
building. Agmt. § 1(h).

Nevertheless, after Crescent sold the property, Trump brought this lawsuit, seeking
over $45 mi]h;on in damages.

ARGUMENT

On a motion to dismiss pursuant to CPLR 3211(a)(7), “the court must grant the motion
if plaintiff has failed to state a cause of action.” Monaco v. Saint Mary's Hosp. of Troy Inc., 585
N.Y.S.2d 589, 590 (3d Dept. 1992). “A motion pursuant to CPLR § 3211(a)(1) will be granted if the

movant presents documentary evidence that definitively dispose[s] of the claim.” Martian




Entertainment, LLC v. Harris, No. 600384/06, 2006 WL 2167178, at *4 (N.Y.Sup. July 5, 2006)
(Cahn, J.).
I. THE BREACH OF CONTRACT CLAIM SHOULD BE DISMISSED

Plaintiff’s breach of contract claim fails for three independent reasons: (1) As is plain
from the four comners of the Agreement, failure to build is not a breach of the Agreement; (2) Even if
failure to build were a breach, Plaintiff was limited to the remedy set forth in the Agreement:
termination of the license and payment of any royalties earned as of the date of termination; and (3)

Under the “new business” rule, Plaintiff has failed as a matter of law to plead damages, an essential

e]emen; of its contract claim.
A. Crescent Did Not Breach

In interpreting a contract, the Court must‘ first look to its four corners. R/S Assocs. v.
New York Job Dev. Auth., 98 N.Y.2d 29, 32-33 (2002) (affirming dismissal of contract claim and
holding that “{u]nless the court finds ambiguity, the rules governing the interpretation of ambiguous
contracts do not come into play”). Where a contract is clear on its face, it should be enforced
according to its terms, particularly when it is drafted by “sophisticated and counseled business
persons.” Reiss v. Fin. Performance Corp., 97 N.Y.2d 195, 198 (2001); see also Cornhusker Farms,
Inc. v. Hunts Point Coop. Mkt., Inc., 769 N.Y .S 2d 228, 231 (1st Dep’t 2003) (“If these commercially
sophisticated and counseled parties had intended to [include a subject as] part of their agreement, they
could easily have accomplished that purpose by drafting the contractual writings so that one or more
of them expressly incorporated the [subject] by reference.”).

This is a very simple Agreement: if Crescent builds, Trump attaches the Trump name
to the building and receives royalties. But nothing in the Agreement requires Crescent to build.

The best Trump can do in the Complaint is point to Section 3(a) of the Agreement:



&

“Trump Standard.” The Trump Standard section provides, in relevant part:

Trump Standard; Trump Standard Default; Power of Attorney.

As a material inducement for the grant of the license provided herein,
Licensee covenants and agrees with Licensor:

(a) to design, develop, construct, market, sell, equip, operate,

repair and maintain the Tower Property, in each case, with the level of

quality and luxury associated with the premier, first class mixed use

residential condominium building known as the Akirov Building in Tel

Aviv, Israel (the “Signature Property”); and

(b) at all times, to maintain ... that Licensee and each

Occupant ... maintain standards, with respect to the Tower Property,

and the Residential and Retail Components thereof, as the case may be,

that are at least equal to those standards of design, development,

construction, marketing, sale, equipping, operation, repair and

maintenance followed by the Signature Property (for the purposes of

this Agreement, such standards as [of] the date hereof, are collectively

called the “Trump Standard”).

(1d. § 3(a), (b))

The purpose of the “Trump Standard” section is straightforward: to ensure that, if the building were
built, it is built to the “Trump Standard.” It is not a covenant to build per se; rather, it is to ensure that
the Trump name would only be placed on a building that met the “Trump Standard.”

This is plain for a number of reasons. First, the context of Section 3 makes plain the
purpose of Section 3(a). Kass v. Kass, 91 N.Y.2d 554, 566 (1998) (“Particular words should be
considered, not as if isolated from the context, but in the light of the obligation as a whole and the
intention of the parties as manifested thereby.” (internal quotation marks omitted)). Every single
sentence in Section 3, including Section 3(a), is about quality control. Section 3(a) ensures that any
property bearing the Trump name maintain a certain “level of quality and luxury” (i.e., the “level of
quality and luxury” enjoyed in the Akirov Building). Section 3(b) provides that any unit sold contain

bylaws that “maintain standards” equal to the standard in the Akirov Building, defined as the “Trump

Standard.” Section 3(c) provides that Trump is the “sole judge” of whether Crescent “is maintaining



the Trump Standard”; if Crescent fails, Trump may withdraw the license to the Trump name. Section "
3(d) gives Trump the right to inspect any property built, to ensure that the Tramp Standard is met.
And Section 3(e) gives Trump the power to withdraw registration of the Agreement with the Israeli
government in case the Trump standard is not met.

Section 3 is not a promise to build. Had the parties intended to create a promise to
build, they would have written a section titled: “Pr_omise to Build,” or “Obligation to Bui]d,” or
“Covenant to Build,” instead of “Trump Standard.” Trump would have required Crescent to build the
property and imposed penalties if Crescent did not build the property. Experienced real estate contract
drafters know how to spell out an enforceable covenant to build.? But that is not Section 3. Section 3
does no less, and no more, than what its title reflects: it ensures that, if built, the building would meet
the “Trump Standard.”

Section 4 makes the point even more clear: It provides that Trump must approve
Crescent’s plans for the Building to ensure that every component — from the signage, to the fumituré,
to the building manager — meets Trump’s standards. Agmt. § 4(a). And if Trump informs Crescent
that Crescent’s design plans are not up to the Trump Standard, either party “may exercise [a] right of
termination.” Id. § 4(b). This remedy, immediately following the “Trump Standard” section, is
fundamentally inconsistent with an absolute obligation by Crescent to build.

The Agreement’s third Whereas clause also makes this plain. It states that Crescent
“intends” to develop a building, not that it “will” develop a building, “shall” develop a building, or

“covenants” or “promises” to build a building. “Intent” to build a building captures exactly the reality

? The computer header on the Agreement states “L:/BRD/Tel Aviv License reRev 5-29-06 v 20.doc,” which indicates that
the Agreement is from BRD’s computer, namely Bemard R. Diamond, Trump’s in-house attomey. Agmt. passim; Compl.
Ex. B (Aug. 2, 2007 letter from Diamond). It is well-settled, that, to the extent there “is ambiguity in the terms of a
contract prepared by one of the parties, it is consistent with both reason and justice that any fair doubt as to the meaning of

its own words should be resolved against such party.” Rentways, Inc. v. O’Neill Milk & Cream Co., 308 N.Y. 342, 348
(1955) (intenal quotation marks omitted).




of a plan to build in a foreign Jand with all the exigencies of a large-scale real estate project and is a
far cry from a contractual covenant to build a building. There were numerous contingencies that had
to be satisfied before the Tower Property could be constructed to the Trump Standard, as stated in the

Complaint and the Agreement:

. Crescent needed to acquire the land on which the building was to be built.
Agmt., 3" Whereas Cl.; Compl.{ 14.

. Israeli authorities needed to provide a zoning variance if the property were to be
built without office space. Compl. § 26. '

. Both parties needed to agree on plans and specifications to ensure that the Tower
Property met the Trump Standard. Agmt., § 4(b). If the parties reach an impasse

on those plans, the agreement provides that either party “shall each have the
right to terminate this Agreement.” /d.

. Crescent needed a demolition permit under a pre-development loan and, later, an
initial construction permit. Agmt., Ex. A.

The parties recognized these contingencies and provided that Trump would earn a royalty only when
the hypothetical project approached fruition, namely, when the Israeli authorities would issue a
construction permit. Agmt., Ex. A. Hence, the contingent nature of the deal warranted the use of the
phrase “intends to build” in the third recital.

If there were any doubt about what Section 3 means (and there should be no doubt),
Section 8(h) resolves it. Section 8 expressiy contemplates that no bui]ding might ever be built, and
describes what happens if Crescent does not begin constnlJction within twenty-four months: Trump
can terminate the license. Agmt. § 8(h). There are exceptions. If terrorism, or war, or an Act of God,
or another event “beyond the reasonable control” of Crescent causes a period of delay, then that
period does not count towards the twenty-four months. Those delays are defined as “Unavoidable
Delays.” Id. But if Crescent fails to begin construction within twenty-four months for any reason
within its reasonable control-i.e., for any delays that are avoidable, Trump can simply terminate the

Agreement and revoke the license. If Crescent decides (for whatever reason) not to build, that
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decision is within its “‘reasonable control,” the twenty-four months run, and Trump can terminate the
license. Id. This is its one and only remedy. And certainly Crescent relied on this explicit clause
during the formation of the contract when, as the Agreement states, Crescent had not yet acquired the
land and no one could be sure that this ambitious project would ever succeed. Agmt., 3" Whereas CI.;
Compl.q 14.

Nowhere does Section 8 suggest that a failure to build 1s a breach. Nowhere does any
other section 1n the Agreement suggest that a failure to build is a breach. To the contrary, the parties
expressly contemplated this possibility, and simply provided that if the building were not built, Trump
could terminate the license. No harm, no foul.

The Complaint also alleges that Crescent did not acquire title to all the parcels of land
unti] after the May 23, 2006 Agreement was signed. Compl. § 14, 17. Trump cannot seriously
contend that the Agreement imposes an obligation to build on land that Crescent did not own when it
signed the Agreement. Crescent could not (and did not promise to) build the Tower Property on land
it did not own. It promised only that, if a building were built, it would meet the “Trump Standard.”
Agmt. § 3.

In Long Island Rail Road Co. v. Northville Industries Corp., the New York Court of
Appeals considered and rejected the argument that a license agreement — there, for an oil pipeline —
obligated the defendant to construct the pipeline. 41 N.Y.2d 455 (1977). The agreement *“did not
obligate Northville to construct and operate a pipeline along the railroad’s right of way. The
agreement was purely and simply a license arrangement.” Id. at 461 (emphasis added). That is this
Agreement: a license arrangement. To construe the Agreement otherwise “would be contrary to the
obvious intention of the parties as expressed therein.” /d. at 461-62. Experienced real estate contract

drafters know how to spell out an enforceable covenant to build; here, they spelled out only a license
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arrangement.

The Agreement could not be more plain: there is no obligation to build, and if Crescent
fails to build, Trump can terminate the license. The Complaint alleges that Crescent did not build. By
the plain terms of the Agreement, that was not a breach.

B. Even if Crescent Did Breach, Plaintif’s Only Remedy is Termination of the
Contract

Assume, arguendo, that failure to build is a “breach.” The Complaint still fails to state
a claim, because Trump’s only remedy is termination of the Agreement.

The sole and exclusive remedy that the Agreement provides for failure to build within
twenty-four months is “the absolute right to terminate this Agreement and the rights licensed
hereunder” and “any other right or remedy of [Trump]) hereunder.” Agmt. § 8.. Trump has terminated
the Agreement, and Crescent does not oppose Trump’s termination.

The only remaining remedy is “any other right or remedy of [Trump] hereunder.” /d.
“Hereunder” is the key defining and limiting word. What are the remedies set forth “hereunder” in the
Agreemem?3 Section 8(1) provides that “Licensor shall be entitled to receive, and Licensee shall pay
to Licensor all Royalties that have accrued to Licensor prior to the date of termination. Royalties due
to Licensor pursuant to this Section 8(1) shall be paid to Licensor on the delivery of possession of a
Unit. . . . A Licensee [sic] Fee shall accrue to Licensor on date that a contract of sale or a lease of a
Unit is entered into.”

Because (as alleged in the Complaint) Crescent never built any building, it never sold

any unit, never entered into a contract of sale or a lease of any unit, and never delivered possession of

* Trump’s only other remedy provision under the Agreement is in Section 10, which applies only where, after “expiration
or termination” of the Agreement, Crescent fails to “discontinue any and all uses of the Trump Marks.” In such case,
Trump can seek injunctive relief “in addition to damages and al) other applicable remedies.” Although this provision is

irrelevant here, it again demonstrates that the parties knew how to define remedies, and provide for damage remedies,
when they wanted to. ’
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any unit in the (non-existent) building. This provision is therefore inapplicable. Its presence,
however, demonstrates the clear limitation on Trump’s available remedies.

Exhibit A to the Agreement, “Royalties,” underlines the point. It provides that Trump
is to be paid $1 million on the date Crescent receives an “initial construction permit.” Agmt. Ex. A.
But as alleged in the Complaint, Crescent never received a construction permit (nor did it receive
demolition permits). This $1 million payment is not triggered even by “permits for demolition
required under a pre-development loan.” Id. § 1(a). Therefore the $1 million royalty does not apply.
The Royalty Exhibit also provides for various royalties upon the sale of units, but again, no units were
even built, much less sold. Once again, the bargained-for remedies are specific, and in this case,
inapplicable.

Nowhere does the Agreement event hint at a damages remedy if a building is not
constructed or the land sold. To the contrary, the Agreement expressly provides for a specific, limited
remedy in that situation: termination of the Agreement, revocation of the license.

Trump is limited to the defined remedies in the Agreement. See W.W.W. 4ssocs., Inc.
v. Giancontieri, 77T N.Y .2d 157, 159 (1990) (dismissing complaint and holding that where contract
language has “unambiguous reciprocal cancellation provision,” plaintiff’s complaint fails where it
seeks alternate damages in the way of specific performance). Those remedies are (1) termination, and
(2) if applicable, royalties. Royalties are inapplicable and termination has already occurred.

The Agreement not only limited Trump’s remedy to termination, but limited Crescent
to termination as well. Section 9 provides that if, at any time before “70% of the Units of the Tower
Property” are sold, Donald Trump dies, is incapacitated, is convicted of a felony, files for bankruptcy,
or “'is no longer a principal of Licensor [Trump],” (among other possibilities) Crescent’s remedy is

simple and limited: Crescent “shall have the right to terminate this Agreement.” Agmt. § 9. Thus, if
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the building were built and Crescent Heights invested significant resources marketing the Trump
name, if the Trump name became worthless or tainted overnight, Crescent could not seek damages.
Even if Donald Trump decided to sell his interest as a principal in Trump Marks, Crescent could not
seek damages. Its only remedy—Ilike Trump’s only remedy in this lJawsuit—would be termination.

New York law is well-established: the parties are limited to remedies set forth in their
agreement. In Long Island Rail Road Co., for example, the Court of Appeals held that the railroad
plaintiff “may not recover damages based on estimates of the compensation to which it would have
been entitled had [defendant] exercised its privilege to operate a pipeline.” 41 N.Y.2d at 462. Instead,
the Court limited plaintiff’s remedies to those expressly set forth in the égreement. Id.

The Court of Appeals decision in Kenford Co. v. County of Erie, 73 N.Y.Zd 312 (1989)
(“Kenford II") is also particularly instructive. There, a real estate developer donated land to the
County to develop a sports stadium, and purchased land near the proposed stadium. The County
(unlike here) specifically agreed to commence construction of the stadium within 12 months, and to
proﬁde the developer a 40-year lease to operate the facility. When the County later terminated the
contract, the developer sued, inter alia, for the lost appreciation of the land it owned adjacent to the
proposed stadium. But the Court of Appeals dismissed the developer’s claim.

The Court held that “damages must have been brought within the contemplation of the
parties as the probable result of a breach at the time of or prior to contracting.” /d. at 319 (collecting
cases). The Court must determine “what liability the defendant fairly may be supposed to have
assumed consciously, or to have warranted the plaintiff reasonably to suppose that it assumed, when
the contract was made.” /d. In Kenford 11, it was undisputed “that at the time the contract was
executed, all parties thereto harbored an expectation and anticipation that the proposed domed stadium

facility would bring about an economic boom in the County and would result in increased land values
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and increased property taxes.” Id. Nevertheless, the Court held: “We cannot conclude . . . that this
hope or expectation of increased property values and taxes necessarily or logically leads to the
conclusion that the parties contemplated that the County would assume liability for Kenford’s loss of
anticipated appreciation in the value of its peripheral lands if the stadium were not built.” /d. at 319-
20. “Indeed, the provisions in the contract providing remedy for a default do not suggest or provide
for such a heavy responsibility on the part of the County. In the absence of any provision for such an
eventuality, the commonsense rule to apply is to consider what the parties would have concluded had
they considered the subject.” Id. at 320 (emphasis in original). The Court concluded that nothing in
the contract “‘contemplated that the County was undertaking a contractual responsibility for the lack of
appreciation in the value of Kenford’s peripheral lands in the event the stadium was not built.” Id.

This case is considerably more straightforward, because, as reflected in the Agreement,
the parties did “consider the subject.” Section 8(h) expressly provides that, if construction does not
commence within twenty-four months, Trump can terminate the Agreement and revoke the license.
Certainly nothing in the Agreement obliged Crescent to pay Trump for the appreciation of Crescent’s
land if Crescent chose to sell the land instead of building a property. Agmt., § 8(h) These
sophisticated parties could have bargained for such a clause; they didn’t. Nor did the Agreement
oblige Crescent, if it did not build a building, to pay Trump for whatever profits it might have earned
hiad Crescent acquired all the land, built a building, and sold units to third-parties. Again, these
sophisticated parties could have bargained for a lost-profits or liquidated damages clause; they didn’t.
What the Agreement does contemplate, however, 1s that if no building were constructed, Trump can
terminate the Agreement and revoke the license. Nothing more.

As the Court of Appeals noted in Kenford 11, “the constant refrain which flows

throughout the legion of breach of contract cases dating back to the leading case of Hadley v
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Baxendale . . . provides that damages which may be recovered by a party for breach of contract are
restricted to those damages which were reasonably foreseen or contemplated by the parties during
their negotiations or at the time the contract was executed. The evident purpose of this well-accepted
principle of contract law is to limit the liability for unassumed risks of one entering into a contract
and, thus, diminish the risk of business enterprise.” /d. at 321. Even if “Kenford obviously
anticipated and expected that it would reap financial benefits from an anticipated dramatic increase in
the value of its peripheral lands upon the completion of the proposed domed stadium facility,” that
expectation did not “translate into cognizable breach of contract damages since there is no indication
whatsoever that the County reasonably contemplated . . . that it was to assume liability for Kenford’s
unfulfilled land appreciation expectations in the event that the stadium was not built.” Id. at 322.
Kenford i1 is directly on point: Even if Trump anticipated that it would receive various profits if
Crescent managed to acquire title to land it did not fully own, secure permits, build a building, and sell
units in that building, there is “no indication whatsoever that [Crescent] reasonably contemplated that
1t was to assume liability . . . in the event that the [building] was not built.” To the contrary, as the
Agreement demonstrates, the parties contemplated that, if no building were built, Trump could back
out, and terminate the license, which it has.

The Agreement is plain on its face. The breach of contract claim should be dismissed.

C. Plaintiff Cannot Prove Damages Under the “New Business” Rule

Even if Crescent breached (it did not), and even if Trump were not limited to the
remedies set forth in the Agreement (it is so limited), Trump has failed to adequately plead damages
under the new business rule. Because damages are an essential element of a contract claim, Trump’s
contract claim again fails. Alpha Auto Brokers, Ltd. v. Cont’l Ins. Co., 728 N.Y.S.2d 769, 770 (2d

Dep’t 2001) (“In order to recover damages for breach of contract, the plaintiffs were required to prove
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damages resulting from that breach, and their failure to do so was fatal to that cause of action”); Reade
v. Sullivan, 18 N.Y.S.2d 841, 841-42 (1% Dep’t 1940) (dismissing complaint as “insufficient for
failure properly to allege damage™).

Damages “must be capable of proof with reasonable certainty,” and “not be merely
speculative, possible or imaginary.” Kenford Co., Inc. v. Erie County, 67 N.Y.2d 257, 261 (1986)
(“Kenford I'"). Where a new business is “seeking to recover for loss of future profits, a stricter
standard 1s imposed for the obvious reason that there does not exist a reasonable basis of experience
upon which to estimate lost profits with the requisite degree of reasonable certainty.” Id. Though
Kenford I was a post-trial appeal, its rule has been repeatedly applied to dismiss complaints. See
Calip Dairies, Inc. v. Penn Station News Corp., 695 N.Y.S.2d 70, 71 (1* Dep’t 1999) (affirming
dismissal of claim for lost profits “because the profits alleged to have been lost could not be
determined with a reasonable degree of certainty, the parties’ agreement having been in effect for only
one year”); Robin Bay Assocs., LLC v. Merrill Lynch & Co., 07 Civ. 376, 2008 WL 2275902, at *8
(S.D.N.Y. June 3, 2008) (dismissing claim for loss of future profits where defendant allegedly failed
to raise funds for construction of St. Croix resort, because the relevant industry is “still in its infancy
and cannot provide a record of performance sufficient to project future profits”; “there is simply no
basis for the court to determine lost profits at this point [motion to dismiss] or any other stage of the
litigation because such a calculation would require a high degree of speculation”); Nineteen New York
Properties Ltd. P’ship v. 535 5th Operating Inc., 621 N.Y.S.2d 42, 43 (1* Dep’t 1995) (dismissing
claim for lost profits because “Com Club’s business was a start-up venture; the lost profits were too
speculative”); see also Awards.com, LLC v. Kinko's, Inc., 834 N.Y.S.2d 147, 152-53 (1¥ Dep’t 2007)
(holding that it “would be highly speculative and unreasonable to infer an intent to assume the risk of

lost profits in what was to be a start-up venture™).
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All of these decisions are rooted in the rationale of Kenford I, which found that though

FINYS 27 &

the experts’ “massive

quantity of proof” calculating damages “unquestionably, represents business
and industry’s most advanced and sophisticated method for predicting the probable results of
contemplated projects” (in fact, the court said, it was “difficult to conclude what additional relevant
proof could have been submitted”), “[n]evertherless [this] proof is insufficient to meet the required
standard.” Kenford I, 67 N.Y.2d at 261-62.

Under the new business rule, Trump’s alleged damages (in addition to being precluded

under the Agreement itself) are plainly too speculative to survive a motion to dismiss:

. As alleged in the Complaint, at the time of the Agreement, Crescent did not yet
even own all the land on which any building was to be built. Compl. §17.

. Nowhere does the Complaint allege that even a single person had promised to
buy or lease a condominium in the hypothetical, future building.

. Trump was only entitled to recover royalties on the sale of units to the extent
the sales prices exceeded $550 (U.S.) per “Residential Square Foot.” Agmt.
Ex. A.

. No building like it existed in the entire State of Israel. It was to be the “tallest

structure in Israel, a 70 story first class residential condominium property
containing approximately 786,000 square feet, including residential and retail
space.” Compl. § 14. Thus, there was no track record of sales.
This was, to put it mildly, a new business. At the time of the Agreement, no one could even have
known what type of deveiopment Crescent would get approval to build, much less that Crescent

would sell “x” units to *'y” purchasers in the future building. Trump has suffered no damages as a

matter of law. The breach of contract claim should be dismissed.

1. THE GOOD FAITH AND FAIR DEALING CLAIM SHOULD BE DISMISSED
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The good faith and fair dealing claim — a frequent refuge of a plaintiff with a weak
breach of contract claim — is also barred as a matter of law. “[1]n appropriate circumstances an
obligation of good faith and fair dealing on the part of a party to a contract may be implied and, if
implied will be enforced.” Murphy v. Am. Home Prods. Corp., 58 N.Y.2d 293, 304 (1983). However,
the implied obligation is merely “in aid and furtherance of other terms of the agreement of the
parties”; “[n]o obligation can be implied . . . which would be inconsistent with other terms of the
contractual relationship.” 1d. “[A] cause of action for breach of the implied duty of good faith and
fair dealing” therefore “cannot be maintained” where the alleged breach is “intrinsically tied to the
damages allegedly resulting from a breach of the contract.” The Hawthorne Group, LLC v. RRE
Ventures, 776 N.Y.S.2d 273, 276 (1* Dep’t 2004) (internal citation omitted) (emphasis added).

Here, Trump’s “allegations of breach of the duty of good faith and fair dealing . . .
presuppose that [Crescent] breached the express terms of the contract.” Geler v. National Westminster
Bank USA, 770 F.Supp. 210, 215 (S.D.N.Y. 1991). “As a result, the . . . complaint could not, on any
facts, entitle [Trump] to any relief to which [it] would not be entitled” under its breach of contract
claim, /d.

As this Court held in JRK Franklin, LLC v. 164 East 87th Street LLC, ‘a party who
asserts the existence of an implied-in-fact covenant bears a heavy burden, for it is not the function of
the courts to remake the contract agreed to by the parties, but rather to enforce it as it exists.” No.
604313/05, 2006 WL 3361554, at *7 (N.Y.Sup. Oct. 3, 2006) (Cahn, J.) (internal citation omitted).
Plaintiff must prove that a particular contract provision “impose[s] upon [defendant] a[} duty to
affirmatively act, or refrain from acting,”-"not merely that it would have been better or more sensible

to include such a covenant, but rather that the particular unexpressed promise sought to be enforced is

in fact implicit in the agreement viewed as a whole,” and that such obligation is not “inconsistent with
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other terms of the contractual relationship.” /d. That Trump cannot do. As this Court held in
Horowitz v. New York, the good faith claim should be dismissed because it is simply “redundant of the.
breach of contract claim.” No. 100382/03, 2003 WL 22287468, at *4, 5 (N.Y.Sup. Oct. 2, 2003)
(Cahn, 1.).

The parties expressly contemplated that a building might not be built. That is the
premise of Section 8(h). If Crescent fails to begin construction within twenty-four months for any
reason within its reasonable control, Trump can terminate. J/d. 1t is hardly “bad faith” not to build
when the Agreement expressly acknowledges that a building may not be built, for reasons either
within, or-beyond, Crescent’s control.

Having failed to identify an actionable breach, Trump cannot rewrite the Agreement
through the back door of a good faith claim. See supra. These were highly sophisticated parties.
They understood how to create an obligation to build, how to define breach, and which remedies to
impose in case of breach. Had these parties desired to ensure that a building would be built or that
Trump be compensated regardless of whether a building were built, they would have done so. Trump
could have been paid “x million” dollars upon signing. Trump could have been paid liquidated
damages if no building were built.

But the Agreement did no such thing. Indeed, such clauses make no sense in a license
agreement. This was simply an agreement to license Trump’s name if the building were built. The
building was not built, the license was not used. There is no bad faith claim here.

Nor does the line of cases that imply good faith to use reasonable efforts to exploit an
exclusive license apply here. These cases—outside the real estate context—begin with Wood v. Lucy,
Lady Duff-Gordon, 222 N.Y. 88, 91-92 (1917), which held that there is an implied “promise to use

reasonable efforts” to exploit a licensing agreement, where (1) there was “exclusive privilege,” and
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the licensor had “no right . . . to place her own indorsements or market her own designs except
through the agency of the [licensee]”; (2) the licensor’s “sole compensation for the grant of an
exclusive agency is to be [a portion] of all the profits resulting from the [licensee’s] efforts” and
“[u]nless [licensor] gave his efforts, [licensee would] never get anything” and (3) such an implied
promise was “the intent[] of the parties.” 222 N.Y. at 91-92. These cases do not control here, for a
number of reasons. First, and most importantly, there can be no duty to exploit before the object of
the agreement is created; in other words, once the building was constructed pursuant to the Trump
Standard, Crescent Heights may have a duty to exploit the license, but certainly not at this early stage.
See Pharm. Horizons, Inc. v. Sterling Drug, Inc., 512 N.Y.S.2d 30, 31 (1* Dep’t 1987)
(distinguishing Wood v. Lady Dufj-Gordon és it “however, dealt with an endorsement of clothing, as
opposed to the instant case which involved a non-existent type of product requiring research. The
cases are not comparable, apd Wood is therefore inapposite” and affirming dismissal of claim because
“[1]n the absence of a triable issue of fact as to whether [defendant] created the product, and inasmuch
as a product was never marketed, [defendant’s] obligation to pay royalties never ripened. Furthermore,
because no royalties accrued, [defendant] maintained the right of termination.”). Second, and
relatedly, the Licensing Agreement indicates that the parties intended that the duty to exploit would be
triggered by the construction of the building. The initial payment would only be made once the
construction permit was issued. Indeed, given the multiple contingencies in a real estate transaction,
as laid out in the Complaint and the Agreement (see supra at 10, including acquiring the land,
securing zoning variances, agreeing on plans and specifications, and securing construction permits),
any other obligation would be foolhardy. Third, this was not an agreement where Trump’s “sole
compensation” would be based on Crescent Heights’ efforts; the Agreement provided for an initial

payment of §1 million once the construction permit was issued. Finally, Trump retained considerable
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liberty to use his mark worldwide; this was, by its terms, a “nonexclusive contract.” Agmt. § 1(b).
While there were some limitations on the nonexclusivity of the marks, id. § 1(g), these were minimal,
and in no way placed Trump in the vulnerable position of the licensor in Lady Dufj-Gordon.
The good faith and fair dealing claim must be dismissed.
III. THE “INDEMNIFICATION” CLAIM SHOULD BE DISMISSED
| Plaintiff’s indemnification claim is perhaps its most bizarre. Section 11 of the

Agreement provides:

Licensee hereby agrees to indemnify, defend, and hold free and harmless Licensor . . .
from and against any and all causes of action (including, but not limited to, product
liability actions, tort actions and actions of any Occupants) and reasonable out-of-
pocket expenses, including, but not limited to, interest, penalties, attomey and third
party fees and all reasonable amounts paid in the investigation, defense, and/or
settlement of any claims, suits, proceedings, judgments, losses, damages, costs,
liabilities and the like . . . which may be suffered, incurred or paid by [Licensor],
arising in whole or in part, directly or indirectly, out of (i) Licensee’s or its agents,
servants, employees or contractors acts or omissions in breach or default of this
Agreement...
The claim fails for two independent reasons:
A. No Breach, No Indemnification
Additionally, there can be no indemnification unless there is a “breach or default” of
the Agreement. As set forth supra, here there was no breach or default under the plain terms of the
Agreement. The indemnification “claim” is thus no more than an attempt to piggyback upon another,
failed claim. Because the breach claim fails, the indemnification “claim” also fails.
B. Indemnification Plainly Applies Only to Third-Party Suits Against Trump
First, the indemnification clause was plainly meant only to apply when third parties
sued Trump as a result of malfeasance by Crescent. Instead, Trump now claims it is entitled to

attorneys’ fees if it prevails in a lawsuit against Crescent arising out of Crescent’s breach. But had

these parties desired a fee-shifting provision as between them, they would have written one into the
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Agreement: i.e., “In the event of litigation relating to this Agreement, the prevailing party shall be
entitled to its reasonable attorneys’ fees and costs.” Or they could have written a one-way fee-shifting
provision: “In the event Trump prevails in a itigation against Crescent for breach of the Agreement,
Trump shall be entitled to its reasonable attoreys’ fees and costs.” The parties, however, did not
write a fee-shifting provision into the Agreement.

In Hooper Assocs., Ltd. v. AGS Computers, Inc., 74 N.Y.2d 487, 492-93 (1989), the
New York Court of Appeals expressly rejected an indemnification claim for fees brought by the
plaintiff in a breach of contract action. The Court first noted that indemnification provisions must be
“strictly construed to avoid reading into it a duty which the parties did not intend to be assumed,”
because an indemnification fo.r litigation fees is “contrary to the well-understood rule that parties are
responsible for their own attorney’s fees.” Jd. at 491-92. To make use of an indemnification clause in
such circumstances, a plaintiff must demonstrate that the indemnification provision was
“unmistakably clear” that it covered indemnification in breach of contract actions, rather than
indemnification relating to third-party claims. /d. at 492. In Hooper, the indemnification clause
required defendant to indemnify plaintiff for “fees arising out of (i) [a]ny breach by AGS of any
express or implied warranty hereunder and any express representation or provision hereof; [or] (i1)
[t]he performance of any service to be performed hereunder. . ..” Jd. at 490 n.] (emphasis omitted).
In considering whether this provision was “unmistakably clear,” the Court did not ask whether any of
this language—for example indemnification for “performance of any service to be performed
hereunder”—could apply to a breach of contract action. Instead, it asked whether any term is
“exclusively or unequivocally referable to claims between the parties themselves or support[s] an
inference that defendant promised to indemnify plaintiff for counsel fees in an action on the contract,”

a significantly higher standard. /d. at 492.

23



Here, as in Hooper, the subjects of the indemnification clause are all “susceptible to
third-party claims,” id., and there is no indication whatsoever that the indemnification provision
covers fees for contract claims by the Plaintiff.

Trump’s argument is all the more absurd in light of the obligation to “defend” Trump
in Section 11. The presence of the word “defend” itself indicates that the clause is intended to apply
where Trump is a defendant, not a plaintiff. And if Trump were correct that Crescent had the
obligation both to “indemnify” and to pay the attorneys’ fees of Trump in an action against Crescent,
then Section 11 would also require Crescent to “defend” Trump in an action against Crescent. How
can Crescent “defend” Trump in an action against Crescent? Is Crescent obligated to hire lawyers to
sue itself? As the Hooper court held, the “assumption of the defense has no logical application to a
suit between the parties.” 74 N.Y.2d at 492-93.

Had a third-party sued Trump as a result of alleged malfeasance by Crescent, then the
indemnification clause would be relevant. The claim here is a non-starter.
1V.  THE UNJUST ENRICHMENT CLAIM SHOULD BE DISMISSED

The unjust enrichment claim is also no more than breach of contract revisited. And it
is well-settled that, where there is a contract that gc;vems the relationship at issue between parties,
there can be no unjust enrichment claim.

This Court has repeatedly held, and it is a matter of black letter law, that where “there
is a valid contract goveming the subject matter of the parties’ dispute, recovery in quasi contract, for
unjust enrichment, for events arising out of that same subject matter is precluded.” Wilhelmina Artist
Mgmt., LLC v. Knowles, No. 601151/03, 2005 WL 1617178, at *10 (N.Y.Sup. June 6, 2005) (Cahn,
1.); Franco v. Guardian Life Ins. Co. of America, No. 604302/2001, 2003 WL 230700, at *3

(N.Y.Sup. Jan. 22, 2003) (Cahn, J.) (dismissing unjust enrichment claim because the “parties’ rights
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and liabilities are governed by the terms of an express contract”); Horowitz v. New York Blood Ctr.,
Inc., No. 100382/03, 2003 WL 22287468, at *4 (N.Y.Sup. Oct. 2, 2003) (Cahn, J.) (same).

Here, there can be no dispute that there is a valid contract governing the subject matter
of the dispute — the Tower Property, which, as defined in the Agreement, included both the Jand and
the building to be constructed on the land. Agmt., 3" Whereas Cl. If a building were not built, an
eventuality that the Agreement specifically contemplates, then it is inevitable that the land would be
resold. Since Trump did not bargain for any participation in the possible profits from a future sale of
the land, there can be no claim for unjust enrichment. See supra.

Furthermore, and as an alternate ground to dismiss the unjust enrichment claim, “there
can be no unjust enrichment claim where defendant had the right to act as it did pursuant to a contract
between the parties.” Horowitz, 2003 WL 22287468, at *4. Here, as set forth in Section 8(h) of the
Agreement, Crescent had the right not to construct a building, and if it did not construct a building,
Trump had a right to terminate the Agreement and revoke the license.

The unjust enrichment claim should be dismissed.

V. THE FRAUDULENT CONVEYANCE AND WRONGFUL DISTRIBUTION CLAIMS
SHOULD BE DISMISSED

Claims five through eighF are asserted against the corporate defendant, Crescent, as
well as the individual defendants. These claims fail because there is no underlying breach of contract,
see supra. Crescent adopts all of the arguments as to claims five through eight asserted by counsel for
the individual defendants in their brief, which is hereby incorporated by reference.

CONCLUSION

For all of the foregoing reasons, all of the claims in the Complaint against Crescent

Heights Diamond LLC should be dismissed in their entirety.
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Dated: June 27, 2008
New York, New York

EMERY CELLI BRINCKERHOFF
& ABADY LLP

By:

Richard D. Emery
Andrew G. Cellj, Jr.
Ilann M. Maazel
Debra Greenberger

75 Rockefeller Plaza, 20" Floor
New York, New York 10019
(212) 763-5000

Attorneys for Defendant Crescent Heights Diamond, LLC

26



10



SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
X
TRUMP MARKS LLC, :
: Index No. 601372/08
Plaintiff, : (Cahm, J.)
-against- : AMENDED
: NOTICE OF
CRESCENT HEIGHTS DIAMOND, LLC, SONNY : CROSS-MOTION
KAHN, an individual, RUSSELL W. GALBUT, an :
Individual, BRUCE A. MENIN, an individual, each
said individual being a member of Crescent Heights
Diamond, LLC, and THOSE UNKNOWN
INDIVIDUALS AND/OR UNKNOWN ENTITIES
CONSTITUTING THE REMAINING MEMBERS
OF CRESCENT HEIGHTS DIAMOND, LLC,
Defendants. :
X

PLEASE TAKE NOTICE, that upon the attached affidavit of Nava Sirkis,
sworn to on August 20, 2008, the accompanying affirmation of Stephen B. Meister, Esq.,
dated August 22, 2008, and the exhibits thereto, the accompanying Memorandum of Law,
and all prior pleadings and proceedings heretofore had herein, plaintiffs Trump Marks
LLC (“Plaintiff”) will cross-move in the Supreme Court of the State of New York,
County of New York, Part 49, Room 232, at the Courthouse located at 60 Centre Street,
New York, New York, on September 25, 2008, at 9:30 am., or as soon thereafter as
counsel can be heard, for an order (1) pursuant to CPLR 1024, granting Plaintiff
permission to amend the complaint to add Crescent Heights Diamond Holdings, LLC and
CH International Holdings, LLC as defendants in this action, and (2) awarding Plaintiff

such other and further relief as the Court deems just and proper, including but




not limited to, awarding Plaintiff its costs and disbursements (including attorneys’ fees)

incurred in this action.

Dated: New York, New York

To:

August 26, 2008

EMERY CELLI BRINCKERHOFF
& ABADY LLC

75 Rockefeller Plaza, 20% Floor
New York, New York 10019

Attn: Richard Emery, Esq.

MORRISON COHEN LLP
909 Third Avenue

New York, New York 10022
Attn: Y. David Scharf, Esq.

MEISTER SEELIG & FEIN LLP

By:

Stephen B. Meister
2 Grand Central Tower
140 East 45" Street, 19" Floor
New York, New York 10017
(212) 655-3500
Attorneys for Plaintiff




