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Hager - by Plaintiff - Cross

THE COURT: Pl ease come back to the wtness
st and.

THE COURT OFFICER M. Hager, please step
up.

MARK HAGER having first been
previously duly affirned, took the w tness stand and
testified further as follows:

THE COURT: M. Hager, you previously
affirmed to us you would tell the truth. You are still
under affirmation.

Pl ease continue your cross.

Bring the jury down.

(Whereupon, the jurors entered the courtroom
and resuned their respective seats in the jury box.)

THE COURT: Good nmorning, jurors. Please be
seat ed.

Jurors, we had to stop yesterday. We're
going to continue the cross-exanination of M. Hager.

Go ahead.

MR. GOLDMAN: Thank you, your Honor.

CROSS EXAM NATI ON
BY MR GOLDNAN:

Q M. Hager, is it an accurate statenent that prior
to entering into the Septenber 2003 neno of under st andi ng
you and ALM had no prior experience representing |licensors?
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Hager - by Plaintiff - Cross

A Representing outside |icensors, no. Representing
our own brand Pure Players, we had a | ot of experience
i censing our own brand worl dwi de.

MR GOLDMAN: |'Il ask the Court to pl ease
direct the witnesses to answer ny question. | nove to
strike his answer.

THE COURT: It was a yes Oor no answer.

M. Hager, you've been here the entire tinmne.
You heard time after tinme after time your particul ar
counsel asking nme to direct the witness to answer it
yes or no.

THE W TNESS: Ckay.

THE COURT: It's the sanme way.

A The answer is no.

Q |'"'msorry?

A The answer is | did not --

Q The answer is yes or no. Wat's the answer?
A No.

Q Thank you.

And M. Hager, would it be fair to say that
as it relates to the negotiation and the execution of the
PVH agreenment, all you knowis that M. Danzer had sone
i nput on sone of the ternms but you do not know to what
extent or if it was accepted? Is that a fair statenent?

A Yes.
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933
Hager - by Plaintiff - Cross
MR. GOLDMAN: No further questions.
THE COURT: Al right, redirect.
REDI RECT EXAM NATI ON
BY MR | TKOW TZ:
Q M. Hager, you were asked about your experience
wi t h brandi ng?
A Correct.

MR, GOLDMAN: Cbjection, that wasn't ny

guesti on.
THE COURT: No, it was |icensor.
Q You were asked if you had experience in obtaining
| i censes?
MR. GOLDMAN: No. Objection. That's not ny
guesti on.

THE COURT: Read back -- you know what the
easi est thing, read back the question that was posed,
M. Gol dman posed.
(Record read.)
THE COURT: Al right. Now that you've heard
t he question now ask the question.
BY MR | TKOW TZ:
Q Did you have experience representing any
|'i censors?
MR. GOLDVAN: (bj ecti on.
THE COURT: Rephrase it.
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Hager - by Plaintiff - Cross

BY MR | TKOW TZ:

Q Did you have experience representing your own
brand?
A Yes.

Q What experience did you have doi ng that?

A One of our brands was called Pure Players. W
were one of the mmjor, major, naybe nunber one or nunber two
in a certain area in clothing, that basically nmy conpany was
instrunental in starting this trend in the fashion business
cal l ed U ban Wear, which is associated with nusic video
rappers and so on and so forth, and because of the success
of this brand we were |icensing our name in a few countries
in Germany -- | mean a few countries in Europe, Cernany,

Engl and, Italy, Canada. Then a |icensing conpany approached
us because WAl Mart was interested in |icensing our name and
t hey approached us to do a licensing deal where they woul d
represent us to do the brand with Wal Mart and Target.

That's nore or |ess sunmarizing the crux --
the major part of our experience in licensing our own brand.

Q Thank you.

MR | TKONTZ: No further questions.
MR GCOLDVAN:  Can | recross?
THE COURT: Yes. This is recross only on
what was brought up in redirect.
RECROSS EXAM NATI ON
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Hager - Plaintiff - Recross
BY MR GOLDMAN
Q M. Hager, you remnenber the questions | asked you

about appearing in ny office for a deposition?

A Yes. |If you refresh ny question | basically
remenber.
Q | asked you then yesterday afternoon at

approxi mtely 3:30, 4:00, you don't renmenber any of the
questions | asked you about you appearing in ny office?
A Yes, of course.
Q kay. And do you recall that you were shown your
sighature on a piece of paper of your deposition transcript?
A Correct.
Q And when you saw that piece of paper did it not
say that you affirned under penalties of perjury?
A Correct.
Q And did it not say that you read the deposition
for accuracy?
A Correct.
Q Please tell nme if you recall being asked the
foll owi ng questions and giving the foll owi ng answers.
THE COURT: Page and line?
MR GCOLDVAN: Page 123, lines 2 through 12.
THE COURT: Wit one second.
MR, GOLDMAN: Actually 2 through -- 2 through
12.
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Hager - Plaintiff - Recross

THE COURT: 123.

MR, GOLDVMAN. O the deposition transcript.

THE COURT: That's what |'ve got. 123, are

you sure? Two.

MR, GOLDVAN: It says page 123.

THE COURT: Come up. Let ne coordinate it.

(Wher eupon, there's a sidebar discussion off

the record, out of the hearing of the jury.)
BY MR GOLDVAN
"Q At the tinme you signed the nmenmorandum of --"
MR, GOLDVAN: Wt hdrawn.
"Q Did you have anybody in Septenber of 2003
Wi th experience representing licensors? Yes or no?
"A No, except nyself.
"Q And what experience did you have representing
Li censor s?"

Your answer.

"A | just knew the field very well. Did
represent |icensors before? No."

You didn't answer that question about al
these other brands that you just told us today you just
sinply said no, did you not?

A Yes, because | answered your question. You asked
me did | represent any licensors. | neant to understand
what you neant outside licensor and the answer is absolutely

Donna Evans, O ficial Court Reporter

[4/18/2013] 4/18




W

© 0 N o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

937

Hager - Plaintiff - Recross

not, but if you would have asked nme, but you didn't ask ne
did | represent nmy brand and license it to others, | would
have said absolutely, | would have told you. M I|awer told
ne try to answer only the question that you are going to
ask.

Q And the question that | asked, which was did you
represent licensors, did the word outside |licensors appear

in that question?

A No, but I --

Q Just answer.

A The answer is no.

Q Did inside licensors appear in that question?
A No.

Q It sinply asked if you had any experience

representing licensors. Correct?

A Correct. And | --

Q And you answered no?

A Correct. And I'mstill saying no.

Q And you're still saying no?

A Correct. | understood it to be outside |icensors.
Q

| didn't ask you what you understood it to be?
THE COURT: Ckay. Anything else?
MR I TKONTZ: Not at this time, your Honor.
THE COURT: M. Hager, you may step down.
M. Itkowitz, call your next witness.
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Pr oceedi ngs

MR I TKONTZ: | have deposition testinony |
woul d like to read in.

THE COURT: Read the deposition testinony.
And if | don't have the deposition nmake sure | get it.

MR. GOLDMAN: |'mobjecting to the reading of
all the things he is proposing to read.

THE COURT: Al right. W have to have a
consultation on that, so with that I'mgoing to ask
you, jurors, to go back to your room

It's going to be a little disjointed today
but that's the way it goes a little towards the end.

Take your time, if you have a book, |'Il give
you enough tine to get a newspaper or whatever you need
to entertain yourself. Ckay?

(Whereupon, the jury retired fromthe
courtroom)

THE COURT: You have -- let nme get this
straight. You've exchanged with counsel the -- what
you wish to read, am| correct?

MR | TKONTZ: Yes.

| just noticed | left out a page. There were
one or two m stakes which | can correct now but I've
gi ven hi meverything, yes.

THE COURT: Let's start with the first one.
Who are you reading first?
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Pr oceedi ngs

MR ITKONTZ: |I'mgoing to read M. Trunp
and then |'mgoing to read George Ross.

THE COURT: Well, here's the problemwith
readi ng testinony.

MR | TKONTZ: Yes.

THE COURT: Wen they have been in this
courtroomto testify, it is not appropriate to indeed
read testinony from depositions when they were here,
you were questioning them you could have -- if they
gave a different answer you could have gone to the
deposition, say well -- and you did, by the way, on a
nunber of occasions. Going to page 102, line 20, "Did
you have any conversations with anybody from ALM about
t hi s?

Answer, line 23: "I met with himsix nonths
ago."

But other than that if that was -- if
M. Trunmp had testified differently fromwhat was said
in the deposition then you coul d have inpeached him
with his prior testinmony. But now that M. Trunp has
| eft you cannot now read deposition testinony to
bol ster your case.

You had M. Trunp here. He was sworn to tell
the truth the whole truth nothing but the truth. He
sat here for not one day but a day and a half, cane
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Pr oceedi ngs

back again. You had hima second day, just in case you
had t he weekend to go through everything to nake sure
you had everything you wanted from M. Trunp. And if
there was anything that he said that was different or
in contradiction in the deposition you were free to
i npeach him You were cross exanining him He was a
hostile witness and you had that opportunity.

So anything to do with Trunp is out.

MR | TKON TZ: Your Honor, may | be heard on
t hi s?

THE COURT: No. That's the rule. That's the
I aw.

MR | TKON TZ: Your Honor, |'ve been
practicing | aw --

THE COURT: | don't care how | ong you' ve been
practicing |aw, you should read the CPLR

MR, | TKON TZ: Your Honor, |I'mgiven to
understand there's no restriction on readi hg deposition
testinony froman adverse party in and that if you have
a deposition that you nust cross-exan ne on that
deposition, and anything that you don't ask about you
can't read in. |'ve never heard that before in the
long time |'ve been practicing.

THE COURT: Well, that's it, that's going to
be this rule of this Court. That's what | understand
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Pr oceedi ngs
the law is and the rul es of evidence.

MR | TKOWN TZ: Your Honor, ny
cross-exam nati on m ght have been | onger because there
are certain things --

THE COURT: But that's your problem sir, you
made decisions in this case.

MR | TKONTZ: | nade decisions based upon an
assunption -- excuse ne.

THE COURT: Excuse ne, sir, did you ever
bot her to ask, Judge, | amreserving on this particular
thing because | plan to use his deposition testinony at
the end of the case, and then | would have said, well,
no, you're not going to do that, sir. Then you could
have asked him

MR, | TKON TZ: Your Honor, as | understand
the CPLR and the rul es of evidence.

THE COURT: Then give ne case law on it right
now, and the answer is you're not going to find it.

MR, GOLDMAN: And just for the record, your
Honor, let ne just -- | | ooked through -- and that was
the one basis for ny objection to all of the deposition
testinony he intended to offer, nunber one.

Nunmber two, it's cunul ative, because in fact
nost of the things that he is asking for, as your Honor
correctly noted, he did read to each of the w tnesses
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that he called to inpeach them and he said do you
renenber the deposition and do you renmenber giving
t hese questions and answers. And in fact, we spent
al rost 30 nminutes on M. Trunp sayi ng whether or not he
i ked M. Danzer or he believed there was a first
person there that he really liked, and then he exam ned
hi m and he read a portion of the deposition testinony.
And guess what? M. Hager comes on the stand and says
Cheryl Calegari was the first person there working on
it, and M. Trunp really liked him just like M. Trunp
had sai d.

So why woul d counsel -- she. So why would
counsel spend 30 minutes on that when his own witness,
his own witness reaffirned exactly what he wasted 30
m nutes. For counselor to say that because he has been
doing this for 20 or 30 years, he's obviously been
doing it wong, and | think this Court is aware from
the way M. Itkowitz has conducted hinself during this
trial, for himto cone in here and say he has
expedi tiously pushed this case and knows what he's
doing with respect to the depositions and things like
that, the record that has gone on here -- and |'m going
to quote your Honor, that was on the record, what
M. Itkowitz was doing was, you said, outrageous, it
was an affront to you and it was an affront to the

Donna Evans, O ficial Court Reporter

942

[4/18/2013] 4/18




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

943
Pr oceedi ngs
jury. And in fact, we had to have M. Trunp cone back
on a Monday because M. Itkowitz said for the sabbath
he coul d not be here on Friday.

You told a juror, because of that they nade
an appointnent. He then cones in and says, oh, | can
do an hour on Friday. Well, in between that was, one,
too late. MNunmber two, in between that tinme he tweeted
to ny client before Monday, and guess what, when |
checked sabbath is at sunset, M. Hager lives on the
upper west side, counsel lives in Brooklyn, we could
have worked till 4:30, we could have then gone our
separate ways, been hone by 5:30, an hour and a half
bef ore sabbath. This is a waste of tine. W' re going
to lose juror nunber one every day and every m nute
that we wait.

MR | TKONTZ: Your Honor, |'ve never, ever,
been understood in any proceeding that |'ve ever
handl ed and |'ve had nany jury trials --

THE COURT: W know you've done a |ot.

MR | TKONTZ: -- where counsel has been
precl uded fromreadi ng deposition testinmony of an
adverse party. Now, if | asked a question -- if | read
a question fromthe deposition and counsel wants to
object that it's cumul ative, obviously your Honor can
rule on that.
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Pr oceedi ngs

THE COURT: No, sir. No, sir. No, sir

The fact is you had M. Trunp here. It was
up to you to conduct your inquiry. |If you felt that
you didn't -- that you wanted to reach a different
topic and you decided not to do it you can't now do it.
It is CPLR 3117 --

MR ITKONTZ: | don't have it in front of
me. Can you read it, your Honor?

THE COURT: Use of depositions: | npeachmnent
of witnesses; parties; unavailable wi tnesses. At the
trial or upon the hearing of a notion for an
interlocutory proceeding, any part or all of the
deposition, so far as adm ssi ble under the rul es of
evi dence, nmay be used in accordance with any of the
fol |l owi ng provisions:

1. any deposition may be used by any party
for the purpose of contradicting or inpeaching the
testi nony of the deponent as a w tness;

2. the deposition testinony of a party or of
any person who was a party when the testinony was
given -- et cetera, et cetera -- testinony of an
officer -- et cetera, et cetera -- nmay be used for any
pur pose by any party who was adversely interested when
t he deposition testinony was given or who is adversely
i nterested when the deposition testinony is offered in
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evi dence.

MR, | TKOW TZ: Your Honor, | would suggest
that the provision you just read directly appli ed.

THE COURT: Not if the person was in this
courtroom It was up to you to ask himthe questions
and if he gave you a different answer to use the
depositions. You used the depositions.

MR | TKON TZ: Your Honor, that's one nethod.
That's the inpeachnent route but --

THE COURT: No. No, sir. Because guess what
you' re doi ng here? Guess what you are doing here? You
are saying now |l'mgoing to read the deposition
testinony. And you know we don't have M. Trunp any
| onger, we don't have himso he can't contradict what
' m sayi ng.

MR, | TKONTZ: Yes, he can. He can cone back
on M.--

THE COURT: Sir --

MR. GOLDMAN: That's sandbaggi ng.

THE COURT: Sir, you had your opportunity and
that is something you' re not going to get again.

MR, | TKON TZ: Under the CPLR provision that
you just read your Honor, I'mentitled to read.

THE COURT: Not if he is a w tness.

MR |TKONTZ: | beg to differ. [|'Il point
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out one thing else. If after | read this deposition
testinony and | close ny case, if M. Coldman wants to
bring back a witness to testify about anything | read
in he -- | guess he's entitled to do that, but that's
his case, so it's not like M. Trunmp, Mss d osser or
M. Ross are forecl osed.

MR. GOLDMAN: That's sandbaggi ng.

MR | TKONTZ: Truly, truly you are entitled
under the CPLR provision that you just read to read any
portion of a deposition that's not an objectionabl e
guestion to a jury froman adverse party at the tine
that the deposition is taken. Cearly stated in the
CPLR section you just read.

MR GOLDVAN: Just for the record, that's not
the case. And what he is proposing to do and what he
is doing and attenpting to do is sandbag, after all the
wi tnesses of mine that he called and he cross-exam ned,
two tinmes initially after ny exam nation, and then a
redirect or -- | should call it a recross now, he says,
okay, once they are off the stand let nme reread all the
guestions and answers.

Don't interrupt nme --

MR | TKON TZ: Your Honor.

THE COURT: One second. Quiet.

(Pause.)
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Pr oceedi ngs

THE COURT: This section two that | read
before, this is --

MR ITKONTZ: |I'm--

THE COURT: Excuse ne.

Rul e 3117: Use of deposition, subdivision
(a) has to do with, quote, unavail abl e wi tnesses.

That is what this rule says. And sir, if you
don't have your CPLR with you --

MR |ITKONTZ: 1'mgetting it on line right
nNow.

THE COURT: Good. Excellent. So you'll be
able to read along with ne.

(a) has to do with unavail abl e wi t nesses.

(b) is use of part of the deposition. |If
only part of a deposition is read at trial by a party,
any other party may read the other part of the
deposition which ought in fairness to be considered in
connection with the part read.

(c) Substitution of parties; prior actions.

(d) Effect of using deposition.

But all of this has to do with, (a), the
i mpeachnment of witness party's unavail abl e w tnesses.

So therefore, subdivision 2 of (a) has to do
wi th unavail abl e W t nesses.

MR | TKONTZ: May | have a ninute, your
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Pr oceedi ngs

Honor ?

THE COURT: O course. Read it.

MR | TKONTZ: Al right.

(Pause.)

MR, GOLDMAN:  Your Honor, |'m quoting from
St. John's law review article citing a Court of Appeals
deci sion. Recently however, if Fel dsberg
F-E-L-D-S-B-E-R-G versus Nitschke, N-1-T-S-CHK-E the
Court of Appeals held that the refusal to allow a
deposition to be used for inpeachnent purposes after
the party deponent had been recalled for redirect
exam nation does not constitute an abuse of the trial
court's discretion.

Your Honor has ruled, | believe, the Court of
Appeal s says it's not an abuse of the trial court's
di scretion given what has gone on to date, and the use
of the exanination extensively for all three w tnesses
who were called by counsel for his case before he
cal l ed one of his own relevant w tnesses, | think
that's what the Court of Appeals held in the Nitschke
case then your Honor should stand by your Honor's
ruling and we should nove on to the next phase.

The Court of Appeals case was from 1978.

(Pause.)

MR, | TKON TZ: Your Honor, may | be heard?
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THE COURT: No. |'m ooking.

(Pause.)

THE COURT: Al right, so how do you read
what the CPLR says?

MR | TKON TZ: Your Honor, there's no
restriction of the CPLR. If you look at --

THE COURT: Sir, use of deposition. This is
under section (a) which is entitled inpeachnent of
Wi tnesses; parties; unavail able wi tnesses.

So the issue is unavail abl e wi tnesses here.
At the trial or upon the hearing of a notion or an
interlocutory proceeding, any part or all of a
deposition, so far as adm ssi ble under the rul es of
evi dence, nmay be used in accordance with any of the
fol |l owi ng provisions:

1. any deposition nmay be used by any
party -- but it is about an unavailable w tness. And
that is the issue here.

It goes on to say -- there's other sections.

(b) Use of part of the deposition. |If only
part of a deposition is read at trial by a party, any
other party nay read any other part of the deposition
whi ch ought in fairness to be considered in connection
with the part read. Cbviously.

Substitution of parties; prior actions.
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Ef fect of using deposition. A party shall
not be deened to nake a person his own witness for the
pur pose of taking his deposition. The introduction in
evi dence of the deposition or any part thereof for any
pur pose other than that of contradicting or inpeaching
t he deponent nakes the deponent the witness of the
party introducing the deposition, but this shall not
apply for the use of a deposition as described in
paragraph two of subdivision (a). At trial, any party
may rebut any rel evant evidence contained in a
deposition, whether introduced by himor other party.

MR | TKONTZ: May | be heard, your Honor?

You haven't really given nme a chance to
speak.

THE COURT: Ch, cone on, sSir.

MR ITKONTZ: Not on this issue. Let ne
poi nt out one thing, by the way. Wen we spoke about
readi ng deposition testinony a day or two days ago, you
said nake sure you tell the other side what you're
going to read in.

THE COURT: Absolutely.

MR | TKOWNTZ: At that point you didn't say,
by the way, there may be an i ssue as to whether you're
going to be pernmitted to read.

MR, GOLDVAN: How coul d she know.

Donna Evans, O ficial Court Reporter
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THE COURT: How could | possibly know what
you're intention was. There were depositions taken of
ot her witnesses that have not been called at this
trial.

MR I TKONTZ: No, there weren't.

MR, GOLDVAN: How coul d she know that?

THE COURT: That's an accusation totally
unf ounded and not at all correct.

MR, | TKON TZ: Under federal practice --

THE COURT: Look, sir, guess what, | haven't
been born yesterday. This nust be close to ny one
t housandth trial, | did it for 300 when | was in the
DA's office, that's what | did, trials. After that
I've been doing trials since |'ve been a Judge. That's
now goi ng on 18 years.

MR | TKONTZ: May | see 3117 of the CPLR
when we |l ook at the title of 3117 it says use of
depositions, (a) says inpeachnent of w tnesses
sem col on, parties, senicolon, unavail able w tness.

That basically nmeans --

THE COURT: Sir, I'Il tell you what | have
ruled, I'mnot going to allow you for do Trunp's
deposition. Wen I'mwong you'll take me up to the
Appel l ate Division they will reverse ne.

MR | TKONTZ: Wasn't just Trunp, | was going

Donna Evans, O ficial Court Reporter
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to read portions of d osser.

THE COURT: She also was in this courtroom

MR | TKONTZ: It's extrenely prejudicial to
lmy case, your Honor.

THE COURT: | don't care, you had d osser for
two days, too.

MR I TKONTZ: | understand | had her and
al so had the depositions. The depositions to the
extent they are not cunul ative are under the plain,
nmean the plain | anguage of CPLR 3117, section 2, it
says if a deposition -- if the deposition testinony of
a party or of any person who was a party when the
testi nony was given, or of any person who at the tine
the testinony was given was an officer, director,
nmenber, enpl oyee or managi ng or authorized agent of a
party nay be used for any purpose by any party.

THE COURT: Don't yell at ne.

MR ITKOWNTZ: 1'mnot yelling.

THE COURT: Don't yell at ne, is that clear?
Don't you ever raise your voice to ne.

MR |ITKONTZ: 1'mnot yelling.

THE COURT: Yes, you were. Don't yell at ne.
That's the last tine you do that, sir.

(Continued on next page.)
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MR | TKON TZ: Excuse nme. It says may be used for
any purpose by any party who was adversely interested when
the deposition testinbny was given or who was adversely
i nterested when the deposition testinony was offered in
evi dence.

There's no restriction there, Your Honor, in the
pl ain | anguage of the CPLR, and | would ask, by the way, if
you're going to adhere to this ruling that you give nme 30
mnutes to go get -- to go consult Professor Segal, who |I'm
sure has lots of comentary on this particular section.

MR, GOLDVAN. Just for the record, to support Your
Honor's decision, not only did the Court of Appeals, and it
was 1980, rule that it's within your discretion, but in
Novas, N-O V-A-S v. Zuckerman, Appellate Division First
Departnent, under CPLR (a)(2), use of deposition testinony
within the Court's discretion and not reviewabl e except
where it's a clear abuse of discretion. And it affirned
Judge Schlesinger's refusal to allow the use of deposition
t esti nony.

So we have a Court of Appeals, we have the
Appel l ate Division First Departnment. He has nade his
record. Let's nove on

MR I TKONTZ: | need an opportunity to | ook at
t hose cases, Your Honor, to argue this point, because this a

very inportant point.
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THE COURT: Sir, | amgoing to rule the way
ruled. It is clear that | believe it is within ny
prerogative to so nmove. You had M. Trunp here.

MR. I TKONTZ: | understand that.

THE COURT: You could have asked hi m anything you
wanted. No one said you can only ask this and this or |l
leave it until later to deal with other issues.

MR I TKONTZ: Your Honor, | believe I"'mentitled
torely on the plain provision, the plain | anguage of the
CPLR, which says that | can read --

THE COURT: Sir, you think what you can think and
see, that's it. W're going to go forward.

MR | TKONTZ: May | have five minutes to consult
Prof essor Segal and see if Professor Segal has sone
information on this that nay be of relevance to Your Honor?

THE COURT: You can do that, just so you can nake
your record.

Do you have Segal on yours?

MR, GOLDMAN: |'mjust |ooking at whatever M.
Segal may say. Quite frankly, | don't care, because when |
have a Court of Appeals case and an Appellate Division case
fromthis departnment that says it's within the discretion of
the Court, | really -- | don't think M. Segal is a higher
authority than the Court of Appeals or the Appellate

Division, so | haven't |ooked at Segal. | have | ooked at

954

[4/18/2013] 4/18




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

955
Pr oceedi ngs
the Appellate Division, First Departnent Division and that
was March 27, 2012, a decision. So it's probably about a
year old. | think it's pretty well settled. It's within
your discretion, et cetera, and we can nove on

MR | TKONTZ: But in the exercise of your
di scretion, it may be useful to Your Honor if | have an
opportunity to |l ook at Segal and to quote Segal to Your
Honor .

THE COURT: Five m nutes.

(Wher eupon, a recess taken.)

THE COURT: M. Itkowtz.

MR | TKONTZ: May | be heard, Your Honor?

THE COURT: No, you don't need to be heard. | want
to know, take the deposition testinony of Trunp, what you
want to offer?

MR | TKONTZ: Well --

THE COURT: | want the page and |ine nunber. Sir,
you're not going to read the deposition, okay; that you're
not doi ng.

MR | TKONTZ: Your Honor, pursuant to Your Honor's
instruction, if I may, | sent Counsel a letter and just list
all the lines, all the pages and |ines.

THE COURT: What | asked you, sir, is to read from
your own thing and ask you, you want to read page 20, that's

what | want you to tell ne.
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MR I TKONTZ: You want nme to read it now?

THE COURT: No. Three -- this is page 20, line --
it starts at line 2. You have line 3, "which can be
comruni cated el ectronically.” Do you have the deposition
her e?

MR | TKONTZ: Yes, | do. Page 20 -- hold on a
second. Page 20, line 3.

THE COURT: Ckay. Three is conmunicates
el ectronically, right; is that what the |ine says?

MR I TKONTZ: No. The line says, "what about your
relationship with George Ross."

THE COURT: Wong deposition. Page 20, line 3,
"what about your relationship with George Ross; how | ong
have you had that relationship with George Ross." You asked
hi m t hose questions. You asked himthose questions, and he
gave you answers. And if they were wong answers, sir, then
i ndeed pursuant to all the case | aw you coul d have then
i npeached himwith a wrong answer.

But if you read the Fel dsberg case, if you read
Fel dsberg v. N tschke, 49 NY2d 636 at 645, two things; that,
first place, it's up to the Court, in the Court's
di scretion, whether or not | should permt sonething.
There's other case |law that supports that, too, but for ne
to find that, for exanple, that request to be read is

somet hi ng you already asked him it could be cunul ative and
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| amnot going to permt that.

MR | TKONTZ: Your Honor, if | may be heard very
briefly. | think the Court of Appeals case that's cited,
I'"'mnot saying it divests you of your discretion, what |'m
saying is that that Court of Appeals case, if you look at it
carefully, it says the trial court is permtted to
prevent -- is authorized to prevent undue repetition

THE COURT: And | am noving that that question that
you want to ask has al ready been asked and answered by M.
Trunp. So let's go on to the next one.

MR, GOLDMAN: Just for the record, Your Honor, we
are going to do this 47 tinmes, and the nere fact that he has
the audacity to want to read that question in this case
shows he doesn't know the issues, he's ill prepared or he
doesn't renenber his own questions and answers; and for us
to waste tinme, yet again, on these things is an unreasonable
waste of tine.

This Court's discretion should not continue

anot her -- nunber one, you're going to find it's cunul ative
or he asked again, and it will be noon and we have gone
nowher e.

MR | TKON TZ: Your Honor --
THE COURT: Do you really -- let me ask you this
question. Do you really want to sum up? Because once |

begin the process, you' re not going hone. | don't care if
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it's Sabbath or not, you're not going hone until | get a
verdict fromthe jury. So if you want to spend the day
goi ng through these things now, where you're asking on page
22 at line 25 "Question: Now what role, if any, did
CGeorge Ross have in terns of |licensing deals, generally
speaki ng?" The Answer: "Generally speaking, he does rea
estate deals.”

Those exact words, sir, were actually pronounced in
this courtroomby M. Trunmp. And you could see it, if you
pick up the record, you'd see it in your own questi oning.

He answered exactly that way. There's nothing, not a change
init.

MR | TKON TZ: Your Honor, may | be heard on that?

THE COURT: No, no, | have had it. It is upto --
| ook, unless you point out to me right now, you point out
exactly that in Donald Trump's testinony, all right, and I'm
giving this as an exanple, at 101 -- page 101, line 1.5, |
don't know how -- tw ce how you get that, to page 102, 1.19,
unl ess you prove to nme that that is a substantially
different, new material .

So far you've given ne two exanpl es of, indeed,
somet hi ng that has al ready been asked of M. Trunp. He was
here. If he gave you a wong answer along those lines, then
it is sonething you should have -- you shoul d have i npeached

himw th his deposition testinony at that tine.
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Then beyond that it is, without a doubt, that while
317(a) (2) has been found to be a sonmewhat |i beral
interpretation of allow ng people to read deposition
testinony, despite the fact that the witness was brought to
the witness stand by you in this case, that does not
allow-- it does not forbid me, as the person in charge of
running this trial, it does not forbid nme to have the
discretion that if this is repetitious, it's repetitious.

So |'m asking you, sir --

MR I TKONTZ: | agree with you.
THE COURT: |'m asking you, sir, to please give ne,
not things that have already been brought up on your -- in

your questioning of M. Trunp, as an exanple, but questions
that are conpletely new. Showit.
MR I TKONTZ: Al right, Your Honor.

THE COURT: G ve ne the line nunmber; the page, the

l'i ne.
MR | TKOWN TZ: Your Honor, just very briefly.
THE COURT: Sir, give ne the pages.
MR I TKONTZ: | have to sit here and go through
every section, and I will do that.

THE COURT: Then forget about it, sir. You should
have been prepar ed.
MR | TKONTZ: Your Honor, you asked nme two days

ago to notify Counsel of what sections | intended to read.
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| did that. 1 haven't heard anything from M. Gol dnan
saying | object to this section or that section. So that's
nunber one. Nunmber two, |'m happy, if Your Honor prefers,
"Il go through every --

THE COURT: Sir, sir, look, we're closing this case
up, because we have --

MR ITKONTZ: 1'd like to close the case up

THE COURT: | have very inportant things to do,
which | don't think whether or not M. Ross was a rea
estate agent is of any inport whatsoever to this case.

MR ITKONTZ: |I'mnot arguing that point. |'m
really not.

THE COURT: Good. Then tell nme what you do want.
If you haven't done it, maybe your assistant has done
sonet hi ng.

MR I TKONTZ: No, | didit. Thisis me. | went
t hrough --

THE COURT: No. | want to know from you right now
what new naterial there is. Mybe your assistant knows;
maybe you don't know, but your assistant might know
sonet hi ng.

MR I TKONTZ: 1'll go through it very quickly
right now, go through every section.

MR, GOLDVMAN:  Your Honor, this just shows how ill

prepared he was last night to come in and tell us what it
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MR I TKONTZ: | object to that characterization.

THE COURT: No, | agree with that characterization
It's been that way fromthe very begi nning.

MR | TKOWNTZ: Just give nme a second and I'Il go
through this very quickly, and I'Il tell you what is
different and why it shoul d be read.

MR, GOLDMAN: May | make a suggestion? Because
there are probably 30 to 40 things that he has to go
t hrough, and he has no idea what it is. Since we are going
to have to deal with directed verdict and jury charges, is
my guess, unl ess sonething amazi ng comes up that he can
figure out what's new or he didn't examine any of the three
Wi t nesses, which based upon ny review he will not find,
maybe we should let the jury go in the next five or ten
m nutes so that we don't let themsit around all day,
because | don't think they are going to be needed during
jury --

THE COURT: | thought you wanted to sum up today.
That's what you suggest ed.

MR | TKONTZ: Your Honor, | will tell you quite
honestly, if | was able to read this stuff in and then we
had our jury charge, we had our conference --

THE COURT: No, sir.

MR | TKONTZ: -- | could sumup this afternoon.
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THE COURT: O course you couldn't. Let ne tel
you sonmething, it's going to take hours to do the jury
conference today. You have a directed verdict issue, then
you have the jury questions, and then you have the charge
conference. No, sir, these things are not done
fly-by-night. Mybe it is in crininal trial or sonething,
but it isn't in this court.

MR | TKONTZ: Let ne just quickly go through this,
Your Honor. I'Ill do this as quickly as | can. | would
suggest, if it please the Court, just give ne five mnutes
to go through this.

THE COURT: | gave you five m nutes already.

MR | TKONTZ: You gave nme five ninutes then | was
researching the issue. Now you're asking ne to go through
all of these sections, which | carefully went through and I

i ndi cated which ones | wanted to read, and now you're

saying --

THE COURT: Let nme ask you, M. Itkowitz. Last
night, before you wanted to read all this nmaterial -- wait
one second -- last night you wanted to read the deposition

testinony, surely you took a | ook at this and you went over
it and said, oh, yes, that's really good; oh, that's really
i mportant. You nust have. You mnust have prepared that way.

MR ITKONTZ: | did this on April 16th. | didn't

do it again. | did this on April 16th.

962
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THE COURT: Yes, that's exactly right. You have
now proven the point that M. Goldman just nade.

MR | TKONTZ: \What? Wat?

THE COURT: That you don't prepare for trial.

MR | TKONTZ: | amprepared. | did it two days
ago.

THE COURT: |'m asking you what is inmportant in
your deposition testinmony of M. Trunp, and you are not
prepared to tell ne.

MR I TKONTZ: |1'mprepared to go through each
section.

THE COURT: But page 43, 2 to 22 is the key issue.

MR | TKON TZ: Page 23, okay.

THE COURT: Forty-three it was.

MR ITKONTZ: |1'mat 22 we were tal king about. W
didn't finish tal king about page 22 through page 23. The
key section was he referred to M. Ross as the person who
was in charge and --

THE COURT: So you got that fromhis direct
testinony. On to the next issue.

MR | TKOWTZ: Ckay.

MR. GOLDMAN: He's just doing this on the fly. He
has no knowl edge. This is on the fly. And, in fact --

MR ITKONTZ: | didn't do this on the fly. |

obj ect to that.
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MR, GOLDMAN:  Well, considering you did it two days
ago, your retention to be able to articulate what's
inmportant is mssing. So tell us what's inportant or new,
ot herwi se you're going to read every page and every |ine.

MR | TKONTZ: That's not true.

THE COURT: Look, take the next 15 m nutes and cone
back and tell ne exactly, exactly what you want, what new
material you want to take to the jury. Now you have two
people here, all right. Now you can do sone and he can do
some so that, indeed, at the end of 15 minutes you will tell
me what's inportant about Cathy d osser that has not been
used al ready, what's inportant about Donald Trunp and what's
i nportant about M. Ross.

MR | TKONTZ: Ckay.

(Wher eupon, a recess was taken.)

THE COURT: Ready to proceed?

MR, GOLDMAN:  Your Honor, before M. Itkowitz
proceeds, | just want to renmind this Court that on Apri
11th, very early on at page 290 of the transcript, when M.
Itkowitz was doing the very sane thing he did each of the
foll owi ng days, but very early on, you said, "You' re playing
with the Court."

THE COURT: No, no, | don't need to hear this.

MR, GOLDVAN:  Judge, we've now wasted al nbst an

hour because he was not prepared to deal with this. |It's

[4/18/2013] 4/18




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

965
Pr oceedi ngs
just not fair to ny client. As we now sit here and
hopefully go through sonething relevant, it's just not --

THE COURT: Sir, objection is noted. Are you ready
now?

MR | TKONTZ: Alnobst. Yes, |'mready to address.

THE COURT: What in Trunp are you going to be
readi ng; page, nunber and line?

MR | TKONTZ: Wth respect to Trunp, | propose to
read -- |'ve produced --

THE COURT: What line are you reading, sir?

MR |ITKONTZ: Starting at page 26, |ine 23 going
to page 28, line 22. Now |'ve nade it bigger.

THE COURT: Wait one second. Let nme read it.

MR | TKONTZ: Ckay.

THE COURT: Line -- 26, |line 20.

MR | TKONTZ: Page 26, line 23 through page 28,
line 22.

THE COURT: M. Gol dman.

MR, GOLDMAN: Not only did he ask himthose
guestions, because frankly he pretty nuch had no prepared
notes for M. Trunp or any w tness, so what he did was he
just kind of went through the exhibits and deposition and
kind of foll owed the sane kinds of questions.

Number two, it is so inconsequential that by

denying himthe opportunity to read this in would not be an
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abuse of discretion. He's showi ng himthe nmenorandum of
under standi ng that he signed. That's what we're going to
read to the jury .

MR |ITKONTZ: May | be heard?

THE COURT: \What?

MR | TKONTZ: The key portion of this starts from
line 17 on page 27 to line 22 on page 28. And what they
show, in conplete contravention to M. Trunp's recall when
he was on the stand about what this deal was, what he
expect ed, okay, this shows he had no nenory.

THE COURT: So you asked those questions and he
said | don't recall, | don't know how many tines? As nany
times as M. Hager said?

MR I TKONTZ: No, but | think when he came back on
redirect, and | didn't recross himon this --

THE COURT: But, sir, you could have. You could
have.

MR | TKONTZ: There's no question | could have.

THE COURT: You coul d have.

MR I TKONTZ: | was |aboring under --

THE COURT: No, that has been asked and answer ed.
Let's go on to the next one.

MR | TKONTZ: Ckay. Then the next one is 33, line
seven through 34, line five.

THE COURT: That one |I'Il permt.
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MR GOLDMAN:. Can | address that?

THE COURT: Yes, you can, but I'mgoing to permt

MR. GOLDVAN:  He asked himthat exact series of
guestions on the stand, exact. And then if you recall at
page 71 and 72 of the deposition, he went through it again
and he left out the last couple of questions and answers.
So it's not -- now you're going to have to reread everything
el se that he said on that.

THE COURT: 1'Il permt that and if you read it
again, | wll not permt it. So you have a choice. Don't
do it twice. Next one. Let's go quickly. W've had a jury
out now for two hours because of you.

MR | TKONTZ: Page 36, line --

THE COURT: Line 9, that's what you got down here.

MR I TKONTZ: No, no, no. Hold on. I'Il skip
that. [I'Il skip that.

THE COURT: Ckay, you're skipping 36. Forty-three.

MR | TKONTZ: Forty-three -- cross that out. |'m
crossing that out.

THE COURT: Forty-three is out. Next. Sixty-two.

MR | TKONTZ: Hold on, I'mgetting to it, Your
Honor. Sixty-two, line one. GCkay. This | would like to
read, Your Honor.

MR GOLDMAN:  Your Honor, in order to do this, |I'm
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now going to have to go into the record and show where it is

he asked M. Trunp all about this. If that's how we're

going to spend the next five hours, | would nowlike to

reread the exam nation of M. Trunp and show where he did

that. He needs to make an affirmative statement that he did

not address that with M. Trunp rather than ne being on the

def ensi ve and have to explain where it was that he did.

THE COURT: Did you ask these questions of M.
Trunp? Did you; yes or no?

MR I TKONTZ: | don't believe he was asked these
thi ngs and, excuse ne, | don't believe these answers are
different from basically, what his testinmony was. And the
whol e point --

MR. GOLDVAN. If that's the case, he should have
used it.

MR | TKON TZ: Excuse nme. The whole point is that
M. Trump --

THE COURT: Speak, |I'mlistening. Sir, |'mnot
going to pernit that one. Go on to the next one.

MR | TKONTZ: Ckay. Page 70, we feel that's
i mportant.

MR. GOLDVAN: Wy, Counsel or?

THE COURT: Well, never nind why. The whole issue
of the menorandum expiring, that you went into with Trunp

really in detail. The whole issue of | |ike the man very
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much, that whol e issue.

MR ITKONTZ: | don't care about that. The

i mportant part here is if you look at [ine 18 of 70:
"Question: So in June of 2004 you knew you had a
menor andum of understandi ng with PVH?

"ANSVER: Correct.

"QUESTION: Were you aware that it was expiring?

"ANSWER: | wasn't aware, no. | nean, perhaps |
was aware. You're asking ne was | aware ei ght years ago
about a nmenorandum of under st andi ng?"

"As you sit here now, you don't have a
recol | ection?

"ANSVER: | don't renenber.”

He sat here on redirect and he pontificated about
all --

THE COURT: [I'Ill give you 70, line 22 through 70,
line 7. That's it. Go on to the next one.

MR. GOLDMAN: For the record, Your Honor, if you
recall, he examined M. Trunp as to why he knew, when he
testified, and M. Trunp said he revi ewed docunents before,
and M. Itkowitz made a point of that. Wen M. Hager was
on the stand, M. Hager said ny nmenory is better today than
it was before the deposition because | reviewed the
docunent s.

THE COURT: That's true.

[4/18/2013] 4/18
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MR. GOLDMAN: So therefore, this is conpletely

irrel evant.

allowit.

anyt hi ng

it three

Col dman,

writing.

to read,

75, line

MR. I TKONTZ: That's fodder for the jury.

MR. GOLDVAN:  That's not fodder.

THE COURT: You know what, it doesn't matter. |'l]
You got what you're getting, you're not getting

nore. Ckay.

MR | TKONTZ: Page 75.

THE COURT: Seventy-five what?

MR | TKONTZ: Page 75 at the top, line 2.

MR, GOLDVAN. He's doing it now. He can't even --

MR | TKONTZ: No, no, I"'mnot doing it now | did

days ago, two days ago. | sent it to you, M.

and | didn't get any objections fromyou in

MR. GOLDMAN: Address the Court. What do you want
Counsel or ?

MR |ITKONTZ: | want to read this entire section,
2 to 80, line whatever it is.

MR. GOLDVAN:  Line whatever.

MR I TKONTZ: | have it marked here. Eighty, line

MR. GOLDMAN: He wants to read five pages.

THE COURT: That's been asked and answered in

detail by M. Trunp in his testinony. This is conpletely
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repetitious. |It's exactly the sane testinony. There's
not hi ng different about it.

MR | TKONTZ: Ckay. Let's nove on to 101.
think 101 is significant.

MR, GOLDVAN:  Why?

THE COURT: No, no. What do you want first?

MR I TKONTZ: 101, line 5 to 102, line 19.

MR, GOLDMAN: He was examined at length on this.
then crossed and he redirect. W went through the whole
check process.

MR | TKOW TZ: Your Honor, this is different from
the testinony of Cathy d osser

MR, GOLDMAN:  You had an opportunity, he was called
after Ms. dosser. Do you renenber that?

THE COURT: Enough, enough.

MR, GOLDMAN:  Come on.

MR. | TKONTZ: There are different stories on how
this occurred.

THE COURT: So what? So what? You know what, |'m
going to give himthat. Let himhave it. Up to 102, line
19. Next one. \What el se?

MR | TKONTZ: The next one is 105.

THE COURT: 105.

MR |ITKOWTZ: Line -- let's see. 105, line 7

t hrough 107, line 11.

[4/18/2013] 4/18
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THE COURT: Everything that you say has been

testified to at |ength.

MR I TKONTZ: Al right. |[|'mnot arguing about
t hat .

MR, GOLDMAN: Judge, this is like a gane. |f the
judge throws nme a bone, she throws nme a bone, | won't argue

about it. He didn't know why it was inportant.

THE COURT: Enough, enough, M. Gol dman.

MR | TKONTZ: Now, with Cathy d osser we've
reduced the nunber of read-ins to --

MR. GOLDVAN:.  To which ones?

MR | TKONTZ: Al right. W start with page 37.

THE COURT: Wit a second. You're not going to go
t hrough every list. Who did d osser?

MR I TKONTZ: Wwo didit? | worked it with ny
associ ate, we cut it dowm. W' re down to one, two, three
r eadi ngs.

MR GOLDVAN: Wi ch ones?

THE COURT: Thirty-seven.

MR I TKONTZ: Thirty-seven, |ine 16.

THE COURT: To? To 38, line 24, right?

MR | TKONTZ: Yes.

MR. GOLDVAN: | would like to show the Court where
that was exactly asked of Ms. G osser; and if it was, it's

not necessary and we should not waste everybody's tine if he

[4/18/2013] 4/18
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doesn't know whet her he asked it or not. W just should --
THE COURT: Al right. It has been asked. |
remenber it and it's not necessary. Next.
MR | TKOWNTZ: The next is 59, |ine 25.
THE COURT: Taking out 40 and 45. 59, |ine 25.
MR | TKON TZ: Through 60, l|ine 15.
MR. GOLDVAN:  Through 60, |ine 15?
MR | TKON TZ: Yes.
MR. GOLDMAN: First of all, not only it was gone

over, but if

you're going to read it,

21; but there's no need to read it,

it should be read to

because he did exactly

that, exactly crossing her on what she knew about the deal

When she first started, was she at the neeting on August
3rd, which was her first day of work, what they tal ked
about .

MR ITKONTZ: | don't know that -- no, | think

thisis alittle bit nore detailed than what was testified
to, and I'masking to read it in.

THE COURT: You know what, you have Cathy d osser's

trial testinony? Have you read it? Have any one of you

read it?

MR ITKONTZ: 1've read all the trial testinony

except for the last two days.

THE COURT: Look at Cathy d osser's, the index, and

| ook for the word August 3rd, all right. You can |ook at

973
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the three, you can |l ook at the August, get the two of them
together and tell ne that it was not exactly already asked.
We do have a gl ossary, right?

MR ITKONTZ: Yes. Wiile we're doing that, just
to be efficient, | would go to 71.

MR, GOLDMAN: |'msorry, what are we doing? Are
you checking the gl ossary?

THE COURT: He's checking, but going on 71.

MR | TKONTZ: Seventy-one, line 13 to 73, |line 13.

THE COURT: It's been asked and answered, but guess
what? This particular case I'll allowit up to 72, line 8.
So you got 71, line 13 to 73 -- 72, line 8.

Next .

MR. GOLDMAN: |s there anything el se on d osser?

THE COURT: Is that it?

MR I TKONTZ: That's on Cathy G osser.

THE COURT: d osser, okay, great.

Next .

MR | TKONTZ: We're going to strike 59, Your
Honor .

THE COURT: \What?

MR | TKONTZ: We're going to strike 59.

THE COURT: Ckay, 59 is out, too. So you got two
t hi ngs on d osser.

MR, GOLDMAN:  \What's the other thing?
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THE COURT: You got one thing on dosser. One
thing. 71, line 13 to 72, line 8. Right. kay, that's
d osser.

MR |ITKONTZ: Let nme nmake sure | got notes on the
Trunp one.

THE COURT:  Next.

MR | TKONTZ: Let's go back to George Ross.

THE COURT: \What?

MR | TKONTZ: W didn't do George Ross.

THE COURT: We cut back that.

MR ITKONTZ: Al right. So the next we' ve
elimnated sone.

MR, GOLDMAN: Can you just for clarity, which are
the ones that remain in that list? Just say the page
nunbers.

MR I TKONTZ: Al right. The ones that |I'm asking
for are 113, |ine 20.

MR, GOLDMAN: Just say the page nunber.

MR | TKONTZ: 113.

MR, GOLDMAN: Ckay. What's the next page nunber?

MR | TKONTZ: 118.

(Conti nued on next page.)
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GOLDVAN:  Ckay.
| TKOWN TZ: 121.

GOLDVMAN:  Anyt hi ng el se?

% 3 3

| TKOW TZ: 123. 131.

?

GOLDVAN: 131 isn't even on this |ist.

THE COURT: No, it's not. You have 135.

MR | TKONTZ: W anended that.

THE COURT: You haven't because | don't have
it. Let's go.

MR | TKONTZ: Al right, 131, line 8.

VMR, GOLDVAN:  No.

THE COURT: Thirty-one is out. Let's go.
I[t"s not on the list.

MR | TKOW TZ: 135.

MR, GOLDVAN: Ckay.

MR | TKOW TZ: 139.

MR GOLDVAN:  Yes.

MR | TKOW TZ: 146. 159. 165.

THE COURT: Let's go. 113, line 20.

MR GOLDVAN: If M. Ross wasn't exam ned on
that entire line of e-nails and negotiations, | don't
know what he was. That was the entire
cross-exam nation of M. Ross.

THE COURT: Not only was he asked these
guestions, he gave the same answers.

Donna Evans, O ficial Court Reporter
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MR I TKONTZ: Al right. W'Il wthdraw
t hat one.

118, line 9 through 120, |ine 22.

THE COURT: 118, line 9.

MR. GOLDMAN: | don't even have to read any
further, your Honor. He cross-exam ned himat |ength
on both cross-exam nation and recross-exam nati on about
what he wote, why he didn't wite it, et cetera. Wy
he allegedly called or didn't call. M. Itkowitz made
a big play for the jury howit wouldn't have been any
different if he wote or called, he went through all of
that. | was at the sanme trial he was.

MR, | TKOW TZ: Your Honor, the key portion
here is, and | nmade it bigger so | wouldn't be accused
of segnmenting out. If you look at line 119, line 25
where it says:

"Q On or about August 23 of 2004, when you got
this Plaintiff's Exhibit 6, did you advise Cathy
d osser, did you have any discussion with Cathy d osser
as to what the deal was --

THE COURT: MVait, 119 |ine what?

MR | TKOWTZ: 119 --

THE COURT: | see it starts here.

MR | TKON TZ: Line 25.

THE COURT: | don't know what the deal --

Donna Evans, O ficial Court Reporter
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MR | TKONTZ: Says | don't recall what the
deal was with ALM

MR. GOLDVAN: It references Exhibit 6, which
is an exhibit he was given which | believe was one of
the e-mails from M. Danzer.

THE COURT: It's been asked and answer ed.

No, I'mnot going to give you that.

MR | TKONTZ: Al right.

121.

THE COURT: You can't redo his testinony
t hrough deposition testinony.

Si xteen to 23? That was asked and answered
nore than once.

MR | TKOWNTZ: Ckay. 123, line 9 through 25.

THE COURT: 123, line 9.

(Pause.)

THE COURT: | think he even answered you the
same way. Let's see the original agreenent? Wat's
that got to do with anything. The question was | was
just asking what you recall. | recalled there was sone
wi | d nunber but there was also a wild nunber that they
had to deliver an agreenent which --

MR | TKONTZ: That's the key. He's saying
there -- that's an acknow edgnment that the nunber was
an -- was a very high bar and they knew it was a high

Donna Evans, O ficial Court Reporter
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bar .

THE COURT: But, sir, sir, that you can sum
up on. And you have trial testinony that you can call
on and sum up on.

MR | TKONTZ: Ckay, so -- all right, you're
not permtting it.

135. | nean he used the word wild. | think
that's why | was interested in it.

THE COURT: You coul d have cross-exam ned
him did you use the word wld.

MR, GOLDVAN: He did cross-exam ne him

THE COURT: You coul d have inpeached him

MR. GOLDMAN: He was trying to sand bag him

THE COURT: Next, next.

MR, GOLDMAN: | can tell you, your Honor, the
nere fact that he's referencing the August 22, 2005
e-mail, that's exactly what he examined. Al of the
mat eri al the August 23, the August 25, the August 30 he
did all that.

MR | TKONTZ: Here he's saying 135, he
doesn't recall any of this, which is different from
what | believe he testified to.

MR. GOLDMAN: Then you shoul d have i npeached
himw th the deposition. That's exactly what it's not
supposed to do.

Donna Evans, O ficial Court Reporter
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I rest ny case.

THE COURT: E-mmil from Cathy d osser. But
you don't have an answer there. She wites Jeff --

MR | TKONTZ: That doesn't nean --

THE COURT: And his answer is aha.

Do you recall having a conversation at that
tinme? |I.

Don't recall.

No, sir. No. Again, you have that all in
the record.

MR | TKOWTZ: Ckay.

THE COURT: And you really did develop this
very well. Ad infinitum

What do you want on 39?

MR | TKONTZ: Next | have listed 139, line 9
to 143 line 16.

MR, GOLDVAN: Again, it was the e-nmail
chains, it was exhibits, and it was the sanme exhibit
that was shown to the witness at the deposition that
was shown to himhere, and |'msure there are plenty of
indications in the record when he said | show you
Exhi bit 15, oops, | nmade a mistake, it's a deposition
exhibit. | show you exhibit -- what the right trial
exhibit was. Every exhibit that is marked before
M. Ross at the deposition was shown to M. Ross at the

Donna Evans, O ficial Court Reporter
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trial by the attorney who called M. Ross.

THE COURT: |If you want anything, okay? |
see sonmething that you may want. At line 140 you can
do question at 111 and you can end it --Page 140, |ine
11 to line 22.

MR. GOLDVAN: That was the exact answer he
gave at the trial.

THE COURT: | will allowit.

MR | TKOWNTZ: |If you | ook at 141 al so, your

Honor .

THE COURT: |'m not doing nore than that, you
get that?

MR | TKOWTZ: Just that one question and
answer, line 4 to 7, if | my be heard?

THE COURT: One second, I'mwiting this
down.

(Pause.)

MR, GOLDMAN: What are we | ooking at now?
VWhat are we revisiting now, page and |ine?

MR | TKONTZ: 141 line, 4 through 7.

MR, GOLDMAN: That's exactly what he
testified to at trial. This is not to get the |ast
word in before the jury, let me just reiterate sone
things. It's cumulative and it's inproper.

MR |ITKONTZ: | don't think it's inproper, |

Donna Evans, O ficial Court Reporter
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di sagree with it.

MR, GOLDMAN: At |east you don't disagree
it's cunul ative.

MR |ITKONTZ: | think it's permtted under
t he CPLR

And if you want to tal k about i nproper.

MR, GOLDVAN:  You should not, sir. Sir.

MR I TKONTZ: You --

THE COURT: Gentleman, this is my courtroom
If you want to go have a brawl go outside and do it.

Don't do it out here because | have to get ny
Court O ficer involved.

I gave you the lines that you have, let's go

on.
146. Wat's that?
MR | TKON TZ: 146, |ine 14.
THE COURT: | do think it was done at the
trial. This is cunulative.

MR, GOLDVAN: Exactly.

MR | TKONTZ: This is just basically
utilized to getting to 147 where he states that
basically that Jeff misled Cathy d osser, which is --

THE COURT: But sir, you asked himthese
guestions and he answered you. | really think that's
totally repetitious.

Donna Evans, O ficial Court Reporter
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MR | TKOWNTZ: Ckay.

159.

MR I TKONTZ: 159, line 12.

THE COURT: I'mgoing to allow that.

MR, GOLDMAN: Judge, can | show you in the
transcript where he did that?

THE COURT: I'mgoing to allowit.

MR, GOLDMAN: Am | going to be permitted to
reread answers fromthe trial transcript.

THE COURT: Absolutely, fromthe trial
transcript.

MR, GOLDMAN: This is kind of Iike okay
let's --

THE COURT: No, we're not going to redo
everyt hi ng.

MR GOLDVAN. Wl --

THE COURT: Excuse me. You have to take it
fromthe deposition transcript.

MR, | TKOW TZ: 165.

THE COURT: Wit one second, |I'mgoing to
tell you what you can do.

No, you're going to get it to line -- page
160, line 15.

MR. GOLDMAN: To page 160, line 15?

THE COURT: Right.

Donna Evans, O ficial Court Reporter
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The | ast 165.

(Pause.)

THE COURT: You're going to get 165 from 17
down to 25 and that's it. The rest of it's conpletely
repetitious.

Bring the jury down.

Wi ch one are you going to do first,

M. Itkow tz?

MR ITKONTZ: | will do M. Trunp then
M. Ross then Ms. Qosser. But |I just need a second to
coll ect ny notes.

THE COURT: |'m bringing down the jury. You
made not es.

MR. GOLDMAN: |Is he resting after that, your
Honor ?

THE COURT: Are you resting after that?

MR |ITKONTZ: |1'mgoing to read, then |
propose to read the notices to admit the admissions to
the notices to admt.

THE COURT: No, sir, that's absolutely not
permitted, and the reason why is that, indeed, the
notice to admt is to -- it's not --

MR | TKONTZ: They are adnmitted facts.

THE COURT: No. No, sir. Those are
guestions you shoul d have brought up during the course

Donna Evans, O ficial Court Reporter
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of interview ng your w tnesses.

Don't look at nme, sir, get ready to read.

MR |ITKONTZ: |Is it not a stipulated fact?

THE COURT: No, sir.

MR I TKONTZ: Notice to admit?

THE COURT: Notice to adnmit is if sonebody
then says | didn't say, | didn't do, then you can use
the notice to adnmit to inpeach. That's what a notice
to adnit is supposed to be.

MR | TKONTZ: M understanding is a notice
to adnmit is it's a stipulated fact.

THE COURT: No, sir. If it was testified to
contrary then indeed you can use the notice to adnmit to
i npeach that witness. But you can't do it just to read
notices to admt.

Al right, let's go.

Bring in the jury.

(Whereupon, the jury entered the courtroom
and resuned their respective seats in the jury box.)

THE COURT: Jurors, | assure you we've been
wor ki ng, don't think we've been playing around.

Pl ease be seat ed.

M. Itkowitz is going to read you what --
certain lines of deposition testinony that we have been
di scussing. And so please listen carefully. He's

Donna Evans, O ficial Court Reporter
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going to identify what he's readi ng once agai n by page
nunber and |line nunber and he will read the portions
that we've gone over.

Go ahead.

MR |ITKONTZ: |1'mgoing to start with
reading from M. Trunp's deposition, page 20 --

THE COURT: No, sir.

MR I TKOWTZ: Sorry. Page 33.

THE COURT: Right.

MR | TKOWTZ: Sorry.

Page 33, line 7 through 34, line 5. These
are questions to M. Trunp.

"Q What efforts did you make, as you understand
it, as you sit here today, as you recollect, what
efforts did you nake to get a deal signed with ALM?

"A Well, | was told by George Ross, because
we're now getting into nmuch nore nodern tinmes, not just
a long tinme ago, signed nmenorandum of understandi ng
that they were not doing a good job. | was told by
sonmebody, they had sonebody, maybe his nane was Jeff
what ever, who was very good and he | eft the conpany and
we were not happy about that. And | renmenber that from
along time ago. But | was told by George that we were
unable to get a final contract signed with these
people -- with these people.

Donna Evans, O ficial Court Reporter
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"Q Did you ask himwhy?
"A I don't know why. He was in charge."

Now, the next segnent |I'mgoing to read is

page 70.
THE COURT: Line 22.
MR | TKONTZ: Page 70, line 22 through 71,
line 11.
THE COURT: Wait. No 71, line 7.
MR | TKON TZ: Seventy-one, line 7? Ckay.
"Q So in June 2004 --"
THE COURT: Wait, wait one second. 170, line
22.

MR | TKOWTZ: Seventy.
THE COURT: Seventy, line 22.
MR | TKONTZ: | apol ogi ze, your Honor.

"Q Were you aware that it was expiring?

"A I wasn't aware, no. | nean, perhaps | was
aware at the tinme. You're asking nme was | aware eight
years ago about a nmenorandum of under st andi ng?

"Q As you sit here now you don't have a
recol | ection?

"A | don't renenber.”

THE COURT: Ckay.
MR |ITKONTZ: Nowl'mgoing to read a
segnent from page 101.

Donna Evans, O ficial Court Reporter
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THE COURT: One second. Let ne get there.
MR I TKONTZ: 101. | have it as line 5
t hrough 102, |ine 19.
THE COURT: Correct. Go ahead.
MR. | TKOW TZ:

"Q Tell ne about this. Tell ne about what
precipitated your awareness that you were payi hg ALM
that; do you have a recollection?

"A That | was payi ng?

"Q You're sitting around, you're signing
t housands of invoices. How did it cone about that a
light went on the last tine you were asked for sign one
of the checks?

"A A check was presented to ne, as these checks
were, but they got through. And | said, what is ALM
VWhat is it? I'mtrying to --

"Q Was anybody in the roomw th you?

"A No. | just saidit to nyself. | then | ooked
and | actually opened the invoice which is behind this
| arge check, because it's a check but it's also the
docunent of the check so it covers the invoices. You
don't see the invoices unless you flip through them
which is hard to do when you have thousands of pages in
front of you. So | said what is this? And | | ooked
and | saw it was licensing. And | had heard we were

Donna Evans, O ficial Court Reporter
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unable to nake a deal on licensing. So | called,
think it was George or Cathy or sonebody. | said
what's going on? | said why are we payi ng these
people, we were unable to make a deal ? They lost their
best guy. They didn't do the job, and | had just heard
we were unable to make a deal with them so | said why
are we doing this? And | cancel ed the check and,
hence, we have this litigation."

So that was M. Trunp.

Now |"mgoing to read fromM. Ross. [|I'm

going to page 140, line 11 through 22, | believe.

Is that correct, your Honor?
THE COURT: Yes.
MR I TKONTZ: This is M. Ross.

"Q Now, |I'mgoing to direct your attention to
the next e-mail, which is the one at the top of the
page, which says from Cathy d osser to Jeff Danzer
dated Septenber 7, 2005 from Cathy. It says: Jeff,
Ceorge is drafting sonmething. | don't know what his
timng is but I will get something to you as soon as
get it. Do you recall drafting?

"A | never drafted anything.

"Q An agreenent ?

"A No. "

Now we go to 160, line 15.
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THE COURT: | think you start at 159, line --
MR | TKONTZ: ©Oh, excuse nme, 159, line 12
t hrough 160, |ine 15.

"Q Do you recall stating that at sone point,
after 11 checks had been witten, you didn't say 11
"Il tell you 11, after 11 checks had been witten to
ALM Donald Trunp asked you to investigate or asked
sonmebody to investigate?

"A No. That's not quite the way it happened.
Fortuitously | was in Donald Trunp's office at a
particular time when Cathy was there and the checks
were there and Donal d was physically signing the
checks, and then when he | ooked at the check that was
made payable to ALM he said, how nmuch have we paid
then? And at that point | think Cathy said somnething
l'i ke $300,000. | don't renenber. And he said what,
and we're still continuing to pay then? Wy are we
payi ng themthat nuch? Their involvenent isn't worth
anywhere near that. And that's when | happened to be
there and he asked ne to ook into the situation and |
said | would. But it was totally fortuitous. |If
hadn't been there the checks woul d have gone out |ike
in the normal course.”

Then 165, line 17 through 165, |ine 25.
"Q Have you told ne all you can recoll ect about

Donna Evans, O ficial Court Reporter
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your discussions with M. Trunp about how ALM was
getting 10 percent?
"A Donal d never | ooked at 10 percent, when he
heard it was 300,000 he thought that was an excessive
amount for what was involved in connection with PVH "

Now, | have one section from Cathy d osser,

which is page 71, line 13 through page 72, line 8.

This is Cathy d osser.

"Q Now, with respect to this e-nail, this is a
confirmatory e-mail from Jeff Danzer as to an agreenent
that M. Danzer states was reached with the Trunp
Organi zation. Do you see that?

"A Yes.

"Q This is Plaintiff's Exhibit 6 for
i dentification?"

THE COURT: On this thing what is six equal
toin the trial testinony?

MR, WLTENBURG  Seventy-two.

THE COURT: Al right, this is plaintiff's 72
that's been admitted into evidence.

Go ahead.

"Q This is Plaintiff's 6 for identification. At
any point did you have a discussion with M. Ross about
this particular e-nail?

"A I'"msure at sonme point we did, yes.
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"Q At any point did you attenpt to confirmwith
M. Ross whether M. Ross agreed with the contents of
this e-mail?

"A Yes.

"Q And what did M. Ross tell you?

"A He told nme, after | probed many tines to find
out if he had a signed deal with ALMto -- that ALM was
entitled to paynent and to see to it that they got
pai d.

THE COURT: Al right, that concl udes
deposition testinony.

Anything el se? Are you resting or what?

MR |ITKONTZ: |1'mgoing to nove to conform
the pleadings to the proof then | will rest.

THE COURT: The pleadings to the proof?

Any objections to that.

MR, GOLDMAN: | don't know what proof he
claims is not in his pleadings. And that would be nore
of a legal issue.

THE COURT: That's a |legal issue.

MR. GOLDMAN: Other than that is he resting?

MR ITKONTZ: 1Is that it?

Wiit a second. May | -- no. | think I'm
okay.

MR, GOLDVAN. So you rest?
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THE COURT: Are you resting?
MR | TKONTZ: Yes.

THE COURT: M. Goldnan, call your first

Wi t ness.

MR. GCOLDVAN:  Your Honor, |'mconfortable
with the testinony of the witnesses. | call no
Wi t nesses.

THE COURT: That concludes the testinony in
this trial. And there are a nunber of things that
now -- legal issues that once again we have to address
before we can cone to the jury with sunmations, and
al so ny charge to you on the jury and verdict sheet.
So there are a nunber of things that we have to do.

| realize this was a disruptive type of day,
you' re here, nothing nmuch happened, you think. Wll, a
| ot of thins have happened. | assure you these things
are not done in a vacuum it takes tinme and effort and
research to do the work that we have to do. So I'm
going to ask you to be here at -- because we're going
to have to do everything tonorrow. Well, let me just
ask one question.

Cone up.

(Wher eupon, there's a sidebar discussion off
the record, out of the hearing of the jury.)

THE COURT: | was just going over scheduling
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once agai n.

W have work to do that's going to take the
bal ance of the day. Wat | want to do is | want to
start the summations starting at 9:15 tonorrow norning.
That way we should get the summati ons, both summati ons

done, then followed by nmy charge to you on the | aw and

foll owed by the questions that also will be the verdict
sheet, and you'll be able to retire to actually
deliberate on this matter. So you'll be deliberating

tomorrow. Once it's in your hands how | ong you take is
up to you to take. The question is getting it into
your hands, and that's what we have to do today to nake
sure that we can do it.

So pl ease enjoy the rest of the day. | won't
tell anybody that you're not sitting with me the entire
day so if you want to go to a, novie whatever you want
to do nobody is going to knowit, all right? Because
officially once you step foot in this courthouse you're
mne for the day. So you're free to do whatever you
wish to do. O course if you want to go to work |'m
not saying you can't, but you can do whatever you want
to do. |If anybody calls about you | will say you're ny
jury, you're with me today. So that is the official
wor d.

Now, with that you'll be gone until tonorrow
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norning. You've heard all this testinmony. You say to
yoursel f, oh, | probably can figure this out all by
nmyself, | don't have to wait for anything el se.

The three npbst inportant things that happen
at this tine, and that is the summati ons by the | awers
as to what the evidence has shown gives you very good
direction as to how they hope you're going to see the
evidence. It gives you a way of being able to
del i berate on the evidence. Wthout that it's sort of
like not pulled together. Sort of l|ike you have all
the ingredients but the cake hasn't been ni xed and
hasn't gone into the oven to get cooked. Wat happens
next is, indeed the sumations of the parties are going
to hel p you understand what they believe the evidence
has shown.

The second thing is that fromthe Court's
poi nt of view, my charge to you on the law is of utnost
i mportance. That's what | do for aliving. | want to
be heard, too. The franework that |'mgoing to give
you on the law will help you, again, put the evidence
to the aw and come to a conclusion. Until those two
t hi ngs happen you're not really -- you don't have the
tools necessary for you to deliberate. However, if you
begin tal king about it you begin to formideas, your
mnd is going to be closed to whatever happens
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t onor r ow.

So pl ease, please, this is nost inportant
now, keep an open mnd, do not discuss this case with
anyone, including ny parakeet. | don't have a parakeet
but if I did don't discuss it with it, and see
everybody back here. W're going to start early so
pl ease be here at 9 o' clock, bring your coffee in, I'm
going to start hopefully at 9:15 on the dot. That is
my dream Ckay? So have a | ovely day.

(Whereupon, the jury retired fromthe

courtroom)
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THE COURT: Hopefully, M. CGoldman, you will get
done with your portion before lunch, then I'll have ny
ruling and go directly into the charge conference. Al
right?

MR GOLDMAN: |'Il do ny best. If not, | will be
shortly after lunch. Your Honor, on behalf of Defendant, we
nmove for a directed verdict pursuant to CPLR 4401

The directed verdict, as MKinney opines, is based
upon the legal issue for Your Honor to decide and al so based
upon admi ssions. And | understand that under the CPLR we're
going to look at the evidence in the light nost favorable to
the Plaintiff. And |I'mgoing to subnmit to Your Honor that
when you | ook at M. Danzer's words yesterday, you're going
to have to find in favor of the Defendant.

And let nme just say for the easy ones there is a
fifth cause of action, which Plaintiff sought damages for,
and it involved the issue of a breach of the contract based
upon the failure to give information of prior |icensees
prior to the January 13, 2004 extension. In the paragraph
five that was added, there were two conmponents. Your Honor
di sm ssed one on summary judgnent and | eft the issue of fact
with respect to the other conponent.

Not one question was asked of M. Hager or
M. Danzer whether or not they ever requested any

information of prior |icensees, which is what the extension
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of the menorandum of understanding which is in evidence
specifically said, and | quote, "upon a reasonabl e request

of ALM | should cite, in addition, Trunp shall provide

ALM - -
THE COURT: Excuse nme, where are you reading fronf
MR GOLDMAN: |'mreading from Trial Exhibit 2,
paragraph 5. In the niddle of paragraph five it says, "In

addition, Trunp shall provide ALMw th reasonable access to
copies" -- "to copies of all information in Trunp's and/or
Trunp's representatives or agents' possession relating to
any prior opportunities presented to Trunp or investigated
by Trunp to license the Trunp brand and nanufacture the high
guality apparel."

That was the one issue left in the cause of action
And the one word relating to any prior opportunities would
have nmeant prior opportunities prior to the execution of the
extension. And, in fact, the record is devoid of any
testinony or any fact as to that issue. So as to the easy
one, there is not one scintilla of evidence on that issue
and, therefore, that issue has been -- there's no cause of
action stated for that issue. That's the easy one.

Let's back-track one now and let's tal k about the
nmodi fication. Now, Your Honor ruled that to satisfy the
statute of frauds the August 23rd, August 25th and August

30th e-mails, and I'"mjust going to call themthe August

[4/18/2013] 4/18




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

999
Pr oceedi ngs

e-mails, that it was those August e-nmmils that they claim

was the agreenent by which ny client was obligated to pay

them 10 percent for every renewal on any deal. And, in

fact, in the papers that originally were presented, they
claimed it was PVH specific. And there was a | ot of

di scussion in Your Honor's ruling about PVH specific.

And, in fact, we now know it wasn't specific,
because M. Danzer made it very clear that the pure reading
of the August e-nmmils was not specific, and that is in their
complaint and in their papers. It's clear that that is when
it occurred, because M. Danzer told us two very inportant
things; he believed that there was a nodification, although
he said nodification, new agreenent; there was a
nodi fication on July 29th after he met with M. Trunp, and
he then sent the August 3, 2004 e-mmil .

He told you and the jury that M. Trunp did not get
back to him and we know he didn't sign it, did not get back
to him and then he sought out M. Ross. |In the mddle of
August he tel ephoned M. Ross, the very next day he net with
M. Ross, they discussed the 10 percent. And according to
M. Danzer, he then sent what we call the August 23rd
e-mail .

Now, it's very inportant what M. Danzer said, at
| east for purposes of this directed verdict, because

M. Danzer said significant things, and |'mgoing to read
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fromhis deposition testinmony -- I'msorry, fromhis trial
testinony regardi ng those August 23rd e-mails or the August
e-mails. And he first addresses -- he first addresses the
August 3rd letter, which admttedly M. Trunp did not sign,
and on page 780 through 781, but we begin on line 14:

"QUESTION:  And you thought it was necessary
because there was an existing contract and there were really
only two things in that contract being changed, wasn't it?

"ANSWER: More than two, but, yes.

"QUESTION:  You only put two things down -- two
things down in your letter follow ng your neeting with
M. Trunp as to the only things being changed or nodifi ed;
isn't that true?

"ANSVWER:  No.

"QUESTION: There are nore -- there are nore things
bei ng changed?

"ANSWER: Yes, there are three."

M. Danzer told you in his own voice that only
three things were changed in his conversations with M.
Tr unp.

And we go on

"QUESTION: There are only three?

"ANSWER: There are only three.

"QUESTION:. Ckay. And those only -- and those only

three things have nothing to do with the tail period because
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you didn't use the word tail period, correct?

"ANSVER: Correct.

"QUESTION: It has nothing to do with the
significant negotiation requirenment, correct, because you
didn't use the words there?

"ANSVER: Correct.

"QUESTION: It has nothing to do with the words
acceptabl e license, because you didn't say the agreenent,
correct?

"ANSVER: Correct.

"QUESTI ON: What was changi ng --

"THE COURT: Wait, wait, wait.

"QUESTION:" This is line 8. "It has nothing to do
with the words acceptable Iicense, because you didn't say
t he agreenent, correct?

"ANSVWER: Correct."

Go ahead.

MR, GOLDMAN: | apol ogi ze.

"QUESTI ON:  What was changi ng was the percentage?

"ANSVER: Correct.

"QUESTION:  And the scope of the agreenent, would
that be fair to say?"

"ANSWER: Define scope.

"QUESTION:. Well, the agreenent was related only to

apparel ?
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"ANSWER: Correct. Correct. Yes."

And then if you go to page 782, lines 2 to five.

"QUESTION: So those other provisions based upon
your conversations with M. Trunp and what you drafted al
were not nodified because there were only three
nodi fi cations, correct?

"ANSVWER: Correct."

So we know as of August 3rd M. Danzer told us in
his conversations with M. Trunp the only nodification to
the signed contract were those three itenms. And, in fact,
later on M. Danzer testified that what he put in his August
3rd letter, not the draft, but the August 3rd letter, was
100 percent reflective of what they spoke about.

And | then turn -- ask the Court to | ook at
M. Danzer's own sworn statenents and adm ssions on page
769, beginning line 20 to the end and going to page 770,
line 2 to line 13. And again, these are adnissions that |
amrelying upon by Plaintiff for purposes of ny directed
verdi ct.

"QUESTION: And it's your testinony under oath that
what you put into your August 3, 2004 letter accurately
reflects your discussions with M. Trunp and ALM s position
as to those, correct?

"ANSVER: Correct.

"QUESTION: The August 3, 2004 letter that you
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drafted, |ooked at, reviewed enconpasses all of the issues
that you spoke to M. Trunp about; does it nention anywhere
in that document the nmeno of understandi ng?

"ANSWER: |t does not.

"QUESTION: Does it nention anywhere in this
docunment the extension of the nmenorandum of understandi ng?

"ANSVWER: It does not.

"QUESTI ON:  This docunent that you prepared is not
limted to just apparel, it is for any licensing deal
correct?

"ANSWER: Correct.

"QUESTION: The original contract was limted to
apparel, correct?

"ANSWER: Correct."

And | then go on to page 771 and ask hi m whet her or
not, and I won't -- because of tinme, |I'mnot going to read
every question and answer, but it is very clear to every
guestion on page 771 that there was no nention with
M. Trunmp on August 3rd about waiving the acceptable |icense
requirement, elimnating or extending the tail period or
changi ng the words significant negotiations of materi al
terms. It was -- and these are not ny positions on this,
Your Honor, these are their adm ssions. But there is nore,
because now we know t hat al though that was not signed by M.

Trunp, there was an August 23rd e-mail, which is very clear
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was 100 percent of what they discussed, as was the August
25th e-mail .

And before | read Plaintiff's adnm ssions to that,
under the statute of frauds and parol e evidence rule
requi rements when a witing is conplete and has all of the
terns, there's no anmbiguity because when you | ook, as Your
Honor said, to the four corners of the unsigned docunent,
t he August 23rd or August 25th e-mmil and the signed
document, which is the signed contracts, all of the materia
ternms are there.

There is nothing m ssing. And how do we know t hat?
Because M. Danzer told us in his words that those are al
the things that they discussed and agreed upon. And if
those are all the things that they' ve discussed and agreed
upon and contains all of the material terms, parole
evi dence, what M. Danzer understood it to be, why he didn't
put this in, what he thought it should be is all precluded
as a matter of |aw

So now let's tal k about what M. Danzer said about
those e-mails. And in particular to ny point, if the Court
goes to page 825, line 24 to 26 and 826, line 2, it's
effectively through 15, these were the adm ssions by
Plaintiff.

"QUESTION:. And the August 25th e-nmil asking M.

Ross to sign off is 100 percent of what was discussed?
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"Answer: Ckay, it's what we di scussed.

"QUESTION: It's 100 percent of what you di scussed?

"ANSWER: If | sent it, it's 100 percent of what we
di scussed.

"QUESTION: And it's fair then that nothing was
di scussed that wasn't put in your letter, correct?"

And then the answer appears on |line 15.

"ANSVWER: Correct."

Your Honor, before yesterday | know this Court had
inclinations as to what it may or may not have done with
respect to a directed verdict, and | understand that, and I
understand that the Court kept an open mi nd because the
Court tells the jury to keep an open mnd every tine the
jury leaves because it hasn't heard everything. And before
yesterday, you didn't hear those adnissions by M. Danzer
It was what he said, what he said, did he call himback, did
he not call himback. But at the end of the day, if you
exam ne, putting all that aside, if you just |ook at what
they claim what they adnit to be the nodification, it's the
August 23rd and August 25th e-nmils. They say it is 100
percent reflective of what they di scussed and 100 percent
incorporated with what they agreed; and if they didn't talk
about it, they didn't change it.

If that's the case, and it nmay be a harsh rule, but

it's arule, and if the case is that that is all that they
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di scussed and, therefore, all they nodified, the acceptable
i cense requirement was not satisfied and it was not changed
and there is no issue, because M. Danzer told us that the
PVH agreenent did not satisfy the acceptable |icense
requirenent. That's not in dispute and he told us that.

Now, he may want to tell you why he didn't want to
put certain things in. Again, we have a whol e docunent
signed and unsigned. In addition, there was no change to
the tail period. There wasn't even an expiration date in
hi s August 23rd, August 25th. So the tail period, as M.
Danzer told us, was not changed, nodified or discussed. It
remai ned in effect, and we know because there is no fact in
di spute that the agreenent was signed on Novenber 29th, two
nonths after the tail period, another requirenment of the
nodi fied contract that was not satisfied.

Now, | want to go to begi nning on page 806, and it
goes to 810, but | will be able to read it quickly and
prom se to do ny best with question and answer.

"QUESTI ON:  Was your August 23rd e-nmail to M. Ross
100 percent reflective of what he agreed to just a few days
earlier?"

THE COURT: |'msorry, forgive nme, what was the
page nunber you had?

MR, GOLDVAN. Page 806, beginning |line 23.

"Was your August 23 e-mail to M. Ross 100 percent
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reflective of what he agreed to just a few days earlier?

"Answer: Yes, it was.

"QUESTION:  You are 100 percent certain?

"Answer: |'ma hundred percent certain. | would
not have sent it if it is not a hundred percent reflective.

I never sent anything out that wasn't a hundred percent
reflective.

"QUESTION:  And the August 23rd e-mmil accurately
reflects your understandi ng of what arrangenents you cane up
with with M. Ross as a representative of M. Trunp, right?

"ANSVER: Correct.

"QUESTION: So let's go now to the August 23rd
e-mail." And then there's sone colloquy and there's a
guestion. "Since it may be a while since you last sawit,
why don't you take a look at it.

"ANSVWER: | remenber it very well. | remenber that
whol e conversation, that whole day very well.

"QUESTION: And that accurately reflects your whole
conversation, correct?

"ANSWER: It does."

Now goi ng to page 808, beginning at line 17 to 21.

"QUESTION: |Is there any nention in your August
23rd e-mai|l about the signed contracts, either the
menor andum of understandi ng or the extension; is there any

ref erence, what soever?
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"ANSVWER:  No.

"QUESTION: Is there any nention of the words PVH
t hat nmi sunderstandi ng was specific to the PVH transacti on?

"ANSWER:  No.

"QUESTION: In fact, your August 23rd e-mmil is not
specific to PVH, isn't that correct?

"ANSVER: Correct.

"QUESTION: Is there any reference that your August
23, 2004 e-mail was specific to apparel?

"ANSWER:  No.

"QUESTION. And, in fact, the signed contracts in
ef fect were specific to apparel, correct?

"ANSVWER: Correct.

"QUESTION: And is there any nention in your August
23rd e-mail of a term nation date?

"ANSWER:  No.

"QUESTION:. |Is there any nmention in your August
23rd e-mail of the tail period being extended?

"ANSVWER:  No.

"QUESTION: Is there any nention in your August
23rd e-mail which 100 percent accurately reflects what you
and M. Ross spoke about of an extension or elimnation of a
tail period?

"ANSWER: W didn't discuss that, so the answer is

no.
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"THE COURT: The answer is no.

"QUESTION: Then it's fair to say as well there is
no nmention of the nodifying or changing the acceptable
license requirenent that was in existence under the signed
contract, correct?

"ANSWER: Correct.

"QUESTI ON:  Because you didn't discuss that either,
did you?

"ANSVER:  No.

"QUESTION:  And you didn't discuss either changi ng
the significant negotiations of the material ternms as well,
correct?

"ANSVER: Correct.

"QUESTI ON: Because that was already in the
exi sting contract, correct?

"ANSWER: Correct.

"QUESTION: You use a word, and | call it a defined
word because it's initial capped. It says on the second
par agr aph, second sentence, it says, "evolves into an

initial cap licensing deal," correct?

"ANSVER: Correct.

"QUESTION: That termlicensing deal, that doesn't
appear anywhere in the signed contract, does it?

"ANSWER: Not that | renenber, no."

"Then when you couple that with page 18, |ines 24
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to 26, the August 26th neeting was pursuant to the signed
contract, correct".

"ANSVWER: Correct."

Going to page 819 to 820, line 25 to 26 and line 2
to six.

"QUESTION: Ckay. So again, there had to be a
licensing deal entered into in order to trigger a fee by
Sept enber 30th, correct?

"ANSWER: Based upon -- based on the origina
contract, yes.

"QUESTION: And the neeting on August 26th was
based upon the original contract, correct?

"ANSVWER: Correct."

And if you go on the sanme page 820, lines 23 to 26,
and we could certainly --

"QUESTION:  And we could certainly agree, can we
not, that the PVH |icense doesn't satisfy the acceptable
license requirenent; can you and | agree to that?

"ANSVER: Under the signed agreenent, yes."

Your Honor, whatever you may have had presented to
you before in notion practice and in all our notions in
[imne regarding what we call the paynent docunents and what
we objected to, what we didn't have were these adni ssions by
Plaintiff. These are not insignificant or immterial

adm ssions. These go to the heart of the statute of frauds.

[4/18/2013] 4/18




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

1011
Pr oceedi ngs
It goes to the heart as to what was nodified. It goes to
the heart that it shows that the signed contract and the
August e-mails together had everything that a contract was
to have. It had a percentage, it had a requirenent as to
how to satisfy for ALMto earn a fee, and it had an
expiration date. No other ternms were di scussed.

As a matter of |aw, parole evidence does not permt
any change to that. Those part performance docunents, what
we' ve called the paynment, the docunents in which Your Honor
rul ed, those docunents do not go to the creation of the
August 2004 e-mmils, because we have adm ssions that clearly
show i n August of 2004 the contract was nodified in a
certain way and only in a certain way.

What t hose docunents, the paynment docunents, go to
is that we were performng, we were engaging in conduct that
performed under that nodification. |t doesn't change what
was nodified. Wat they try to argue when they nove for
sumary judgnment is that we waived or are estopped from
claimng that it didn't satisfy the acceptable |license, that
it wasn't done within the tail period; and all those things
that we were wai ved or estopped from doing that because of
t he paynent docunents, because of the checks, because of the
i nvoi ces, because of the royalty statenents.

If in fact that is the case, Your Honor rul ed on

sumary judgnment in response to the issue of waiver and

[4/18/2013] 4/18




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

1012

Pr oceedi ngs
estoppel , which are defenses. Your Honor ruled at best
t hose docunents are part performance and we were not
est opped nor waived from chall enging them Those docunents
served to only be prejudicial. And as we've argued before,
the jury doesn't need to see that or have heard it or to
digest it or analyze it, because what they're being asked to
do is to determ ne whether or not the August e-mails
nodi fied the signed contract, because that's what you said
the issue of fact was did they do that. And we now know,
based upon Plaintiff's admi ssions, that they did in certain
ways and in certain ways they didn't.

They are bound by their admissions as it relates to
how t hat nodification occurred and the terns. They are not
permitted to explain away what's not in there. They are not
permitted to explain away what's in there, not when M.
Danzer told everybody under oath it's 100 percent reflective
of what we discussed; if | didn't discuss it, it's not in
there; if | discussed it, it would have been in there, and
that the neeting that took place and what occurred on August
26th was all pursuant to the original contract with his
nodi fication of August 23rd and 25th.

If that's the case, we don't need the jury to nmake
a determnation of fact as to the existence, because it is
now a legal issue. It is not an issue of fact anynore

regardi ng those August 2004 e-mmils, in spite of M.
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Danzer's adm ssions, because it's no longer -- it's really
irrel evant whether or not M. Ross called M. Danzer, didn't
call M. Danzer; spoke to him didn't speak to him Al the
things that were part of the mx in these dualing affidavits
t hat Your Honor had when Your Honor was deci di ng sumary
judgnent, if we just go on their adm ssions and under
McKi nney's for a directed verdict, it's not only |law that
the Court is enmpowered to have a directed verdict on, it's
al so based upon those adm ssi ons.

And | submit, while | could understand, and there
are cases that say even if the Court agrees with ne 100
percent, that at tines sone judges do permit the matter to
go to a jury to see whether or not the jury agrees, because
t he judge al ways has the opportunity to do an NOV anyway;
and therefore, we have a record; and therefore, if it goes
up on appeal at least we don't all have to come back. Well
| appreciate that concern

When it's their adm ssion that created a full and
conpl ete contract because, Your Honor, it is either a ful
and conpl ete contract based upon M. Danzer's adni ssions or
it's not, it's not for the jury to deterni ne whether or not
it's a full and conplete contract. That's a |egal issue,
because otherw se you're going to have to have charges on
parol e evidence and those are the things that that's not for

themto deci de.
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For all the sections that | have read to you from
M. Danzer and M. Hager had no probative information on
that issue; and whatever M. Trunp said or didn't say,
what ever M. Ross said or didn't say, |'mrelying upon
M. Danzer's adnissions. M. dosser on July 29th, when M.
Danzer met with M. Trunp, Ms. d osser wasn't even at the
conmpany. On August -- on July 29th Ms. d osser was not even
with the conpany. And when the alleged conversation with
M. Ross occurred, which was a tel ephone call and neeting in
the middl e of August, she was on vacation. M. G osser is
relevant to the paper docunents. She is not relevant to the
admi ssi ons by M. Danzer

And | honestly, Your Honor, | do not see howin
light of those adm ssions there can be any issue of fact
regardi ng the August 2004 nodification as being a conplete
docunent. And even if the Court sonehow sees sone issue of
fact, and | would be interested to see based upon
M. Danzer's adni ssions what those are, we're going to ask
the Court to elinmnate, as we objected throughout, the
payrment docunents, because it does not go to whether or not
t he August 2004 e-mails nodified the signed contract in
light of M. Danzer's adm ssions.

Thank you, Your Honor.

THE COURT: Go ahead. Thank you very nuch

Perfectly timed. | appreciate it. Al right, so we'll have
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M. Itkowitz, you'll do your response when we come back at
2:15.
MR. GOLDMAN: Thank you.
(Wher eupon, a lunch recess was taken.)

(Conti nued on next page.)
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AFTERNOON SESSI ON

THE COURT: Al right. M. CGoldman, before
we continue, | have a question for you. W all agree
that the checks are not to be used for parti al
perfornmance. W agree with it, it was said nany tines,
| agree with you.

However, the writings on the check with the
i nvoices in the back, can they not be used to satisfy
the statute of frauds?

MR, GOLDMAN: Good question, and |I'Il answer
t hat .

THE COURT: Well, thank you.

MR. GOLDMVAN: Because you've raised it.

"Il put that aside for a second. When you
say satisfy the statute of frauds, that nmeans there's
sonmet hing that doesn't satisfy the statute of frauds.
Because --

THE COURT: No, | --

MR GCOLDVAN:  But no --

THE COURT: Let ne put it another way,
because | don't want to put it in a negative way. What
I want to say, isn't it possible that the checks could
be used to satisfy the witings requirenment of the
statute of frauds?

MR, GOLDVAN: Again, that question also

Donna Evans, O ficial Court Reporter
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presunes that the August 2004 e-nmils do not satisfy
the statute of frauds. What | was trying to present to
the Court that based upon the adnonitions of the
plaintiff at yesterday's hearing, his adm ssions nake
t he August 2004 e-nmils conplete, a whole witing. |If
t he August 2004 e-nmils, together with the signed
docunment are a whole witing, there's no need to supply
any mssing ternms. And when plaintiff says the
agreenent is --

W t hdr awn.

When plaintiff says that the August 2004
e-mails are 100 percent reflective of what our
agreenent is, it contains all the terns we discussed to
nodi fy the signed contract and but for the three things
that | discussed, the signed contract remains in effect
then you don't need those. And the cases --

THE COURT: | understood your argumnent.

You' re basically saying that because the -- the
so-cal l ed nodi fications contai ned everything, we go
back to the licensing agreenent itself, the original
agreenent on the material terns. Since they were not
nmet you don't have a contract at all and throw out the
entire case. That's your argunent. And let's say that
I don't agree that those are admi ssions, can the checks
t hensel ves be used as a portion of the witing

Donna Evans, O ficial Court Reporter
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necessary -- the checks thensel ves can be used as a
portion of the witings necessary to satisfy the
statute of frauds. That's my question.

MR GOLDMAN: |'Il answer it in two parts.
Nunber one, to say that |I'm shocked that you don't
think M. Danzer's adm ssions yesterday make a whol e
docunent woul d be an under st at enent.

THE COURT: | don't care if you're shocked or
not .

MR, GOLDMAN: Wth respect to -- no. Do
t hi nk those docunents can be used to show that there's
a material termmssing fromthe August 2004 unsi gnhed
e-mail and the signed contracts? No, | do not. If
that is the point of the question. Because those
occurred nore than a year later --

THE COURT: Yes, but that's expl ai nabl e
because -- it's easily explai nabl e because when you
enter into a licensing agreenent you then have to go to
sonmeplace in the world, we assune it's probably China
or India, to produce these wonderful dress shirts and
ties to get themon the market in order for themto be
sold so that royalties can be collected and then
i nvoi ces nmade, transferred to the Trunp Organi zati on,
who then sends it off to ALM through Jeff Danzer, and
then they come back and they say, yes, here's your

Donna Evans, O ficial Court Reporter
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10 percent check.

My question to you once again is, forget the
partial performance issue. | agree with you
100 percent. Can the checks, the witings on the
checks with the invoices in the back and the checks
t hensel ves, can they be used to satisfy the statute of
frauds?

MR, GOLDVAN:  Short answer, no. And an
extended answer is the very sanme checks and the sane
i nvoi ce references, and all of that was presented to
your Honor on each and every notion your Honor deci ded.
And when they presented those checks on the argunent,
that we waived our right to say that we don't have to
perform because there was performance or conduct or
acqui escence, when they argued to you --

THE COURT: Actually you're wong on that,
because | did consider the checks, they were part and
parcel of ny findings that a witing had sufficiently
occurred, that we had to go to the next stage in terns
of discovery.

MR. GOLDVAN: | don't recall where that was
in the decision, but anyway, getting to the portion
where those checks were in -- presented to you, and you
said at best they were part performance and we're not
estopped fromarguing it because -- and clearly there

Donna Evans, O ficial Court Reporter
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will be a record and there will be an appellate review

Those adnmi ssions, we can agree to disagree,
we never need to go any further than the adnissions
that is a whole docunent. And if the question is, when
you have the whol e docunent, as a natter of |aw, can
any ot her docunent be used, as a natter of law, to put
interns or explain away ternms? As a natter of |aw the
answer is no. And the cases are legion that a full
conpl et e docunent cannot be exanmined. But if you don't
t hi nk the adm ssions of M. Danzer nmake a full and
conpl ete docunent, then you'll decide what your
Honor --

THE COURT: |'mnot so sure, sir it's not a
guestion for the jury to decide. That's really the
problemyou're facing. Had you gone nore on the
statute of frauds issue, I'mnot so sure even that's a
I egal issue, | will have to decide.

MR, GOLDMAN:  Your Honor, before you ask ne a
guestion, there was just two other things | wanted to
rai se that | thought about and it will take a few
mnutes. |I'msure M. Itkowitz won't mind if |I take a
few m nutes, given this norning.

As to the fourth cause of action, your Honor,
which is a declaratory judgnent action, that's for your
Honor to decide, that's the one that says that they are

Donna Evans, O ficial Court Reporter
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entitled to it for years and years in futura. That's
not for the jury to decide, nunber one.

Nunmber two, the second cause of action which
is quantum nmeruit, there has been not one piece of
evi dence as to what is ordinary and customary in the
field, as to what woul d be reasonabl e conpensati on for
the performance rendered. There was no expert
testinony, there was no direct testinony. That also is
a determ nation that your Honor has to nake, not the
jury.

Lastly, again, just as to that fifth cause of
action, anticipating. That fifth cause of action, the
one thread that was |left was going to be granted, but a
sur-reply affidavit of M. Danzer was submtted on the
notion for summary judgnent, which you considered over
my objection, which said | had nunerous conversations
with M. Ross where | asked himfor prior licenses, and
you sai d based upon that, that renai ning thread of the
fifth cause of action would remain.

Agai n, there is not one piece of paper, nor
was there any testinony by M. Danzer on that issue.
And that is an easy one to disniss.

Thank you.

THE COURT: Al right.

Bef ore you start.

Donna Evans, O ficial Court Reporter
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(Pause.)

MR, GOLDVAN:  Your Honor, to answer that
guestion again before he begins, if you do consider
t hose checks and those invoices, sonebody has to ask
thenselves if that's what we're going to use to tie it
in, so to speak, to satisfy the statute. Do those
checks and invoices give you any insight as a matter of
law as to what the termof the arrangenent is? It
gives you none. And the only term even if you were to
consider it as a matter of law, the only termthat
you're left with is the termthat expired in Septenber.

THE COURT: kay, M. Iltkowitz.

MR, | TKON TZ: Your Honor, |'mgoing to keep
nmy remarks very brief. Primarily | recall your
statenments on directed verdicts after the evidence and
the practice and the prudent practice, certainly
all owing a question to go to the jury. But we're not
relying just on that by any means. Your Honor asked
for a menorandum of | aw on directed verdict. W put it
in. W have two briefs on that.

THE COURT: It hasn't been asked, the issue
of directed verdict, but rather as a judgnent, as a
matter of |aw.

Go ahead. Just go to your argunent, please.

MR |ITKONTZ: | found it interesting --

Donna Evans, O ficial Court Reporter
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| ook, let nme just say this: | think the Trial Exhibit
25, the letter to George Ross by Jeff Danzer, basically
met all the material ternms of the contract. |If you
look at it, it nodified, in the | anguage that's in
there, nodified the | anguage of the nmenorandum of
under st andi ng.

Now, we know - -

THE COURT: Let ne get it if you're going to
be tal ki ng about it.

(Pause.)

THE COURT: Since you bring that up, you tell
me, what are the material terms of a contract? Wat
are the material ternms that nust be in a contract? You
can go to the statute of frauds to find that out, too.

MR, | TKON TZ: Generally speaking?

THE COURT: Yes.

MR I TKONTZ: Ofer and acceptance.

THE COURT: No, sir. Wsat are the materi al
terms of a witten contract?

MR ITKONTZ: O this material contract?

THE COURT: The other question is doesn't a
contract nodification have to neet the sanme terns -- it
has to neet the ternms of the statute of frauds.

MR I TKONTZ: | think the unsigned docunent
in and of itself does not have to neet the terns of the

Donna Evans, O ficial Court Reporter
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statute of frauds. | think you have to look. | think
the cases, as we've cited in our nenorandum of |aw
indicate that you look at the totality of
ci rcunstances. There are many docunents that the Court
can refer, to and there can be internal docunents, and
there are internal documents which validate this
unsi gned agreenent.

In addition to the checks there's the Cathy
d osser e-nmmil to George Ross which, by the way,
basically affirnms everything that's in here. Wat
that -- that particular e-nmail from Cathy d osser to
Ceorge Ross, that Septenber 7, 2005 e-mmil basically
says, Ceorge, when you wite the letter, when you wite
the letter, make sure you don't include sportswear
because sportswear, if ALM knew about sportswear they
m ght think they are entitled to sportswear.

That in and of itself is an adm ssion. Talk
about admi ssions, that's an admission by Cathy d osser
to George Ross that they've had conversations about it
and that -- they are obligated to pay for neckwear,
they are obligated to pay for shirts.

THE COURT: Sir, at page 3 and 4 you start
off --

MR | TKON TZ: Excuse ne?

THE COURT: Page 3 and 4 of your nenorandum

Donna Evans, O ficial Court Reporter
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of law you go into A, through on page five Q all
right? O all the different witings that together
constitute the el enents, when considered together neet
the statute of frauds. By the statute of frauds under
general obligation |law 5. 701 provides, in pertinent
part, that every agreenent, prom se or undertaking
constituting a contract to pay conpensation for service
rendered in negotiating a business opportunity, which
is this particular case, is void unless it or sone note
or nenoranda thereof be in witing and subscri bed by
the party to be charged therewith or by his | awful
agent .

Now, we have -- then it goes on to say: An
oral nodification of a witten agreenent nust al so
comply with the statute of frauds.

That's a case Intercontinental Planning LTD
versus Daystrom | ncorporated, 24 N Y. 2d 372 at 380, a
1969 case.

The point is, sir, that's the statute that we
have to neet.

MR I TKONTZ: | understand that.

THE COURT: And ny statenent -- ny asking of
you is where is -- where is the nenoranda that is in
writing and subscribed by the party agai nst whomit's
going to be charged? Where is it?

Donna Evans, O ficial Court Reporter
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MR | TKONTZ: Well, an e-mail by Cathy

d osser, who is an agent of M. Trunp --

THE COURT: It's not -- no, wait a second.
You cannot -- there is really no way to say that an
e-mail is awiting. GCkay? An e-mail is not a

witing. Certainly an e-mail from Cathy d osser to
Ross saying, gee, be careful, you don't put in
sportswear is not a witing, that is subscribed by the
party agai nst whomit nust be -- against whomit nust
be subscri bed.

MR, | TKONTZ: Your Honor, | would submt to
the Court nost respectfully that there are many kinds
of witings that can satisfy the statute of frauds,

i ncl udi ng checks, including invoices, including
e-mails.

THE COURT: Let's take the checks. W all
agree that the checks were produced or the invoice was
produced by M. Danzer. But in the invoice that's
produced by M. Danzer he takes what has been sent to
hi m and he puts down 10 percent ALM conmi ssion. And
then a check is nmade and M. Trunp signs it. But the
problem| have with that is that it doesn't give nme the
terns of the agreenent. |t doesn't anywhere say that
the agreenent is going to last for two nonths, for ten
years, forevernore upon eternity and eternity. It

Donna Evans, O ficial Court Reporter
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didn't say anything like that.

MR I TKONTZ: You want ne to --

THE COURT: Not that witing. That witing
does have no specifics like that. And there is nothing
else in the entire record that we have before us,
despite all the paper that we have, that has sonething
subscri bed by the person against whomit's going to be
held. That is the statute of frauds.

Even in the e-mails --

MR | TKONTZ: By the way, parenthetically |
just noticed that one of the jurors |eft a notebook
here.

THE COURT: No, that's parenthetically he
| eft the notebook here but we haven't picked it up and
put it away. Don't worry that the jurors left them
they are supposed to |l eave them They are al ways
pi cked up and put in the safety deposit box.

That's an aside, it's a nice aside because
you tried to distract me.

Even if | consider that the witings were
somet hing that could be considered in cobbling together
the witing, even if | consider that, which | don't
bel i eve you can, because | don't think that an e-mail
is something that you can consider to be a witing --

MR, | TKON TZ: Your Honor, on that point --
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THE COURT: -- because the witing is not
somet hing that's signed.
MR, | TKOW TZ: Your Honor, just on that

point, if I my --

(Pause.)

THE COURT: Nothing in any of the e-mails
that we're tal king about that we read in detail from
M ss d osser, every one of them seens to ne that
nothing in those e-nails contain an agreenment to nodify
the terns, and the new terns that were being proposed.
They weren't there. They are just not in those
e-mails.

MR | TKONTZ: Let ne just, if | may respond
to, your Honor?

First of all, e-mails sent by a party under
whi ch the sending party's nane is typed should be
consi dered signed witings. That's Newrark and Conpany
V --

THE COURT: You have a case? Gve ne the
case.

MR | TKOWNTZ: It's 2615 -- 1'll give you the
cite: 80AD Third 476. That's the First Departnent.

THE COURT: Gary, could | have those cases,
pl ease?

Donna Evans, O ficial Court Reporter
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(Pause.)

THE COURT: But the problemthat you have is
not that you can't consider e-mmils, the problemis you
don't have an e-nmil that has all the terns and
material terms that have to be nodified.

MR ITKONTZ: | think the case lawis clear
that under -- you can satisfy the statute of frauds by
| ooking at various different witings to verify the
agreenent. And so different pieces of witing mght
verify different aspects --

THE COURT: Excuse ne. Was this appeal ed?

MR | TKONTZ: This is First Departnent.

I -- | assune -- ny associate just gave it to nme, it's
cited in our nmenorandum CQur practice is that we
verify every cite that we give in our nenmorandum of | aw
as to being current |aw.

It's not in our menorandum |'mjust advised.

THE COURT: \What?

MR | TKONTZ: | apol ogi ze.

MR GOLDVAN: It's not in the nmenorandum

THE COURT: Oh, okay.

MR I TKONTZ: This was a case that we
brought for the chargi ng conference.

(Pause.)

(Continued on next page.)

Donna Evans, O ficial Court Reporter
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MR | TKON TZ: Your Honor, a couple of other things
| want to point out. Look, we can literally -- there are
many different witings that support this agreenment. The
agreement which is at issue, Trial Exhibit 25, the
articulation by M. Danzer that M. Coldman was so excited
about is, | nean, in its express |anguage nodifies the
nmenor andum of understandi ng and the extension. It says, "As
we' ve agreed, ALMs fee for any introduction" --

THE COURT: \Where are you reading fronf

MR I TKONTZ: Trial Exhibit 25. 1f you want to,
we have anot her copy.

THE COURT: This is just answer to M. Ross.

MR ITKONTZ: Yes, this is an e-mail.

THE COURT: Where does it expressly nmodify the
actual ternf

MR | TKON TZ: Excuse ne?

THE COURT: Were in the | anguage here?

MR | TKON TZ: Your Honor, if you pernmt nmne.

THE COURT: | can read it too. Just point to ne
where it nodifies the original agreenent.

MR I TKONTZ: It nodifies the original agreemnent
because it substitutes for any acceptable |icense to be
any -- for any introduction of a potential |icensee brought
to Donald Trunmp which evolves into a |icensing deal, okay,

and any subsequent renewal thereof shall be ten percent
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royal ties.

THE COURT: M. Itkowitz, it is primary law, |aw
101, what we learn the first day that we arrive in | aw
school, that sonething that is offered by a proponent that
woul d benefit fromthe witing is certainly not a witing
signed by a person agai nst whom you want to charge. So if
you had M. Ross saying, okay, | agree to that, then you
coul d take these terns; but nowhere does M. Ross ever, ever
respond to this menorandum Right? Right?

MR | TKONTZ: He responded with acqui escence.

THE COURT: But where? It has to be in witing,

MR | TKONTZ: By directing Cathy d osser to pay
ALM and that was --

THE COURT: That, sir, is, first place -- one
thing, in one of the things, okay, by Cathy G osser, but you
see that's not a nodification of the agreenent. The fact
that we have checks and have okay to pay is different from
nodi fying the terns of the nenorandum of agreenent or the
extension thereto. And there's nowhere in the entire case
that you have one witing that nodifies the menorandum of
agreenent or nodifies the extension to the nmenorandum
agr eenent .

MR |ITKOWTZ: Well, we do have an adm ssion from

M. Ross, for instance, on one of the points that M.
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Gol dman was tal ki ng about so excitabl e today.

THE COURT: What did you just say? Don't make
coments |ike that, please. W're professional

MR ITKONTZ: |I'msorry, | apologize.

M. Ross specifically in his testinony waived the
significant negotiation provision. He said --

THE COURT: Wait, wait, wait. Wat are you reading
from now, what page?

MR I TKONTZ: It's page 365 of the transcript.

THE COURT: So what date did he tell you that,
April 11th?

MR GOLDMAN: Yes, Your Honor.

THE COURT: 365. Ckay.

MR | TKONTZ: Line 16.

THE COURT: This is your question?

MR | TKONTZ: Yes.

THE COURT: "Question: And it was your
under st andi ng that havi ng brought PVH in six days before
that, had ALMultimately satisfied the signed witings, the
requi rements of the signed witings over -- and over the
next 30 days" -- I'msorry, "over the next 90 days, through
Sept enber, had there been a deal signed by the end of
Sept enber they, ALM would have gotten a fee."

And the answer is yes, but no one is arguing, sir.

You are not arguing that the agreenment and the extension of
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the agreenment are not valid contracts. No one is saying
that. W're saying that subsequent to that there cane a
time that indeed the agreenent ended and there was no
license in that tine.

MR | TKONTZ: |'mnot agreeing that the agreenent
ended. You nay hold that, but |I don't think that that would
be correct.

THE COURT: You're saying it was nodified?

MR | TKONTZ: Correct.

THE COURT: It was nodified by Jeff Danzer setting
the contract terns. Was that one of the nodifications?

MR | TKONTZ: VYes, it's a nodification. Actually,
it's two things, if you really want to know. It's two
things. There's really three things going on, basically.
But the first two things are Jeff Danzer's August 25th
e-mail to M. Ross nodifies the nmenorandum of understandi ng
and the extension, A. So we consider that a nodification,
and we would certainly argue that it's a nodification, and
we think the proof --

THE COURT: | say to you it can't be considered a
nodi fication, because it's not signed by the party to be
char ged.

MR | TKONTZ: Well, the other witings show that
it was.

THE COURT: Nowhere, sir. The only witing that
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you have, the only witing that you have are the checks, and
there -- and furthernore, does that e-mail nodify the tail
period; is the | anguage in here?

MR | TKOWTZ: Yes, it does. It does.

THE COURT: Wiere? Were is that | anguage which is
not signed by a party to be --

MR | TKONTZ: It says, "As agreed, ALMs fee for
any introduction of a potential l|icensee partner to Donald
Trunp or any entity associated with Donald Trunmp which
evolves into a licensing deal." The evolving into a
licensing deal, that nodifies the Septenber 30th term of the
ori gi nal menorandum of understandi ng and extensi on.

THE COURT: Sir, first place, | don't know if |
agree with that, but that's neither here nor there. This is
a docunent that Jeff Danzer and then your client, ALM all
right, sent for -- sent. Not to be the fact that he sign
it, Jeff Danzer, does not nean that anyone in the opposite
canp, M. Ross, Cathy d osser, Donald Trunp signed it in
return.

If you had an e-mail from any one of them saying
Jeff, Dear Jeff, | agree to everything you say, signed -- if
it were true -- signed Donald Trunp, then you have a
writing.

MR ITKONTZ: Let nme cite a nost em nent jurist,

who i ssued a deci si on on Novenmber 12, 2009 in connection
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with a notion to dismiss in this case. You went through --
THE COURT: No, no, no. Wait a second. Wit a

second. Wiat | did in the notion to dism ss has an entirely

different standard; and indeed, | did say that you coul d
possi bly, you know -- at that point, we had just the
beginning. | didn't dismiss your case outright, and | did

say that the checks could be used as a potential mechani sm
of proving that it net the statute of frauds.

MR, | TKONTZ: And nothing is changed.

THE COURT: But, sir, yes, it has. Yes, indeed it
has. Because if you're saying to this Court that the
i nvoi ce that was attached to the signed checks by Donal d
Trunp, because he discovers |ooking at the invoices, except
one, and that's the tinme that he stopped, but if indeed the
i nvoi ce was made part of that witing, that invoice had to
have all the material terns.

And the invoice, apart from saying 10 percent, does

not have the material terns. It doesn't have the | ength of
the contract, it does not have -- it doesn't have the rule
it should be charged against, it doesn't have anything. It

does not have the way in the statute of frauds you have to
have the very material terms; which, by the way, can be done
by a conbi nati on of signed and unsi gned docunents, but you
have to have sonet hi ng agai nst whomit's bei ng charged.

So the fact that you have not a single e-mail, not
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a single docunent, not a single letter, not a single sign of
anything makes it inpossible that it neets the statute of
frauds.

MR I TKONTZ: | would disagree, Your Honor

THE COURT: It says here --

MR | TKONTZ: Respectfully.

THE COURT: Let's take this. "If a witing fails
to satisfy the statute of frauds where it does not indicate
material terns, including inter alia the contract duration,
rate of conpensation" -- that you got, the 10 percent -- "or
any of the Defendant's prom ses given in exchange for
Plaintiff's services." And that is the Signature of
Br okerage I ncorporated versus G oup Health Incorporated, 5AD
Third 96, page 197 First Departnent, 2004.

MR I TKONTZ: Your Honor, | would submt we have a
nunber of signed docunents agai nst the party to be charged.

THE COURT: Apart fromthe 11 checks?

MR | TKONTZ: Yes. W have the nmeno of
understandi ng. W have got the extension agreenent.

THE COURT: But the extension agreenment and the
menor andum of understanding is, of course, if you go with
what M. Goldman is arguing, is that since that was only an
agreenent, that was the only agreenent, all right, so then
since it wasn't fulfilled in a tinmely fashion, he says give

me a directed verdict on everything, because the contract
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was not fulfilled.

MR | TKONTZ: M. Goldman and | disagree, and |
guess that's certainly for Your Honor to decide. And if it
goes to a jury, it wll be for the jury to decide fact
guesti ons.

The bottom line here is, Your Honor, this is an
overwhel mi ng case, you know. The case |aw states that the
statute of frauds is not supposed to be a sword. |It's
supposed to be a shield, okay. And in terns of what we have
here, they're trying to use it as a sword. They're trying
to say no matter what ALM did, no matter how nuch ALM made
fromM. Trunp, they didn't have this one little signed
document, boom stabbing, sword. Ckay.

It's not supposed to be that. The statute of
frauds -- the purpose of the statute of frauds is to nake
sure -- is to prevent fraud. That's why they call it the
statute of frauds. And in this situation where you have the
collection of witten docunents that are before this Court,
and that should go before this jury, when you have -- when
you | ook at each and every one of those docunents, nobody
could say this could possibly be fraud.

THE COURT: O course you can. | can get up in the
nmorni ng and sit down and begin witing at on ny typewiter,
my conmputer, and send it to whoever | want to send. The

fact that everything that you have, every docunment is done
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by Jeff Danzer and sent to Cathy d osser, Cathy d osser
comes back and says, you know, give nme a signed docunent.
That's what Cathy G osser says.
MR | TKONTZ: Right.
THE COURT: GCeorge Ross says, and he says this in

his testinony, he doesn't wite anything, by the way, he

says --
MR | TKONTZ: O course.
THE COURT: -- okay, 10 percent, give him10
percent, that will be a fair conpensation. But he doesn't,

of course, he doesn't say how long either. So instead of
giving 10 percent of the first check, which is, | think, is
what M. Ross expected --

MR | TKONTZ: That's what he stated he expected,
if you believe that.

THE COURT: He got in the end 11 checks for a total
of $328,000, which is considered, it was supposed to be a
finder's fee, it's a finder's fee.

MR | TKONTZ: Well, if the issue for the Court and
for the jury is the --

THE COURT: There's another thing. Where is your
evi dence and reasonabl e val ue of services rendered? That's
on a quantumneruit theory. One of the elenents of quantum
meruit is the value of the reasonabl e services of services

perforned. Were is it?
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MR | TKONTZ: | would say that M. Danzer
satisfied that requirenent.

THE COURT: \Where?

MR |ITKOWTZ: He testified, he said that he was
experienced in licensing and that people in licensing, it's
a standard clause in licensing agreenents that a finder or a
person who procures a license gets -- would get a conm ssion
for the entire period of tine that the |icense exists or/and
is renewed. So he testified to that as what's standard in
the industry, and | think that industry -- and | think that
satisfies that particular standard to keep that claim that
cause of action.

THE COURT: If there's a witing and if it had been
subscri bed agai nst the person agai nst whomit was nade.

MR ITKONTZ: Well, in terns of the renewal, in
terms of the renewal fee of the agreenent that's clear,
that's set forth in the nmenorandum of understanding. So if
the -- if, as | allege, Exhibit 55, the letter nodifies
the -- 25 nodifies the original agreenent, the renewal
provision is in the nenorandum of under standi ng.

So M. Trunp, as they came up on the stand, M.
Trunp and M. Ross, they both got up there and said we can't
go on forever, that's unthinkable. Yet it's in the
menor andum of under st andi ng and - -

THE COURT: |If you net the terns. |If you nmet the
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ternms of the nenorandum of understanding. |f you net the
ternms of the nmenorandum of understandi ng, you would have a
very good case comng here and say |'mentitled to 22.5
percent ad infinitum Al right?

MR | TKONTZ: But the testinmony, if | may, the
testinony in the case is that both sides knew in June that
t he menorandum of understandi ng requirenents could not be
met. And both sides knew that there would have to be a
renegotiation or nodification of the agreenent between ALM
and M. Trunp. They both knew.

THE COURT: Al right. However, one side said that
the other side did not agree. Al right. So |I mean, now
you have | am proposi ng nodifications, but the nodifications
were made by one side to the other side and never, never
responded to. Never in the letters that you have Jeff
Danzer saying, you know, there's mnmy signature. You don't
have either Ross's or Trunp's signhature on the other side.
So you don't have a neeting of the mnds. You don't have an
agr eenent .

MR | TKONTZ: Well, | would disagree with Your
Honor, because if you |l ook just at the Cathy G osser e-nail
to M. Ross, that nenorializes the fact that they -- that
they' re not even disagreei ng anong thensel ves that ny client
is entitled -- there not disagreeing anong t hensel ves.

THE COURT: Wit one second. That particul ar
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e-mai | does nmenorialize that Cathy G osser thought that ALM
expected to be paid the fee, not that Trunp through Cathy
G osser agreed that they should be paid a fee.

MR |ITKONTZ: No, | disagree with Your Honor.

THE COURT: Well, show nme the | anguage.

MR | TKONTZ: Okay. Your Honor, do you have
Exhi bit 122 in front of you?

THE COURT: I'Il find it. Your additions didn't
include it. Cathy Gosser to Melissa Nicchitta, that's 122.

MR I TKONTZ: No, no. Look down, it's Cathy
d osser, Septenber 7th, right?

THE COURT: To George Ross, okay. That's Septenber
7, 2005.

MR | TKONTZ: If | may, Your Honor, this
context -- it's just context. The context is an exchange of
e-mai |l s between Jeff and Cathy d osser |leading up to this.
And the exchange is Cathy d osser saying can you send nme a
one pager, and Danzer saying can you do it. And she says --
then she wites back and says, yes, |'ll have George do it.
Then she's directing George as to what needs to go in here.

Now, this is a semnal e-mail, because in terns of
an adm ssion and an acknow edgnent of the deal if -- let's
just be wild and crazy for a second, let's just assune that
for some reason this was all nade up by Jeff Danzer, all

made up, okay, and he's witing an e-mail to Cathy d osser,
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why is Cathy d osser saying send nme a one page letter, then
Jeff says you send nme the one pager, and now Cathy d osser
says Ceorge is going to wite it up. And then she wites to
Ceorge, and what does she tell George? Does she tell
CGeorge, George, we never nmade a deal, send this guy packing,
what are we doing. She had no --
THE COURT: Wit a second, sir. You have once
again Cathy d osser, through Ross, okay, Ceorge, | received

yet another e-mail from Jeff Danzer regardi ng outstandi ng

payrment, and then | let himknow that you are drafting a
letter and you -- and we will get it to himas soon as we
can. | know we briefly discussed this a while back, that

ALM may expect that they should benefit fromthe sportswear
deal .

Now | ook at that |anguage, "may expect that they
shoul d benefit fromthe sportswear deal." | don't know that
he even knows that we did a sportswear deal, but we should
probably specify in the letter that they get a percentage of
dress shirts and neckwear.

MR | TKONTZ: That's a key adni ssion what she is
sayi ng there.

THE COURT: But sir, but sir, but sir, all right.
Ross never sent out the letter. There's no --

MR I TKONTZ: Wiat he did is better. He said get

themthe check. That's what he said.
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THE COURT: He said, okay, pay him Pay themis
not the sanme thing as a witing.

MR | TKONTZ: You' ve got to |look at the context,
Judge. The context is referring back -- it all goes back to
the August 25th letter. It all goes back to the August 25th
letter. And they said, okay, let's have sonething signed,
okay, back and forth. And then she's not saying no deal
She's saying we owe himfor the neckwear and the dress ties.

THE COURT: Sir, even on that, on 122 that you want
me to consider so nuch, doesn't have the material terns of a
contract.

MR I TKONTZ: The material terns are in Tria
Exhi bit 25, which is what this is referencing to. This is
ultimately referencing that.

THE COURT: | don't agree with that.

MR I TKONTZ: Well, you have to go back. Let's
| ook at the other e-mails.

THE COURT: That is totally wong, because your
nunber 25 that you say is a contract, which it isn't,
because it's Jeff Danzer suggesting things, your 25 is done
on August 23, 2004 to CGeorge. Again, we don't knhow -- to
CGeorge, it's self serving, |'m happy for people to conme to
ternms and get the deal. That line is used all the tinme, as
we agreed. Production --

MR I TKONTZ: Hold on.
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MR. GOLDVAN. | believe on there, Your Honor, he
asks for himto sign and he doesn't sign.

THE COURT: He doesn't ask

MR, GOLDVAN. On August 25th he does.

THE COURT: | don't think so.

MR, GOLDMAN: The August 25 asked himto sign

THE COURT: |'mon 23.

MR GOLDMAN: |'msorry.

THE COURT: Twenty-five does ask himto sign
Pl ease sign it and fax it back to ne before our neeting
t onor r ow.

MR | TKONTZ: We're tal king about '04.

THE COURT: |'mtal king August 25.

MR | TKONTZ: But '04, not 'O05.

THE COURT: This is 'O06.

MR. GOLDVAN:  No, it's '04. Everybody's talking
about the sanme thing. It's August 25, 2000 --

MR | TKONTZ: In August of '05, when the first
royalty check cones in, there's a series of correspondence
bet ween Cathy d osser and Jeff Danzer.

THE COURT: Al right, go ahead. Continue on.
Just one second. | really have to end this no later than
20, 25 after 3:00.

MR I TKONTZ: Twenty-five after what?

THE COURT: Three. Watever you want to say, Qo

1044
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ahead and say.

MR | TKONTZ: Well, basically what | want to say,
I want to point out a couple of other things to Your Honor.
First of all, in your decision on the notion for sumrary
judgnent you ruled -- you basically stated what the triable
i ssue was that was going to be decided in this case. And
frankly, | thought you very astutely --

THE COURT: Yes, but one of the problens that |
had, what really was a problem is that Trunp never noved.
And that sunmmary judgnent notion for a ruling on the statute
of frauds.

MR | TKONTZ: That's their problem

THE COURT: That may be so, but that's the reason |
did not rule on it, because it was not asked for. So
therefore, | was put in the position of having not to rule
on the statute of frauds. Had it been presented to ne at
that tine, | may very well have found that there wasn't a
nmeeting on the statute of frauds, but it wasn't, so | did
not rule on it.

MR | TKONTZ: Maybe you would have found a triable
i ssue, which is what you ultimtely said.

THE COURT: It was not on the statute of frauds
i ssue.

MR. I TKONTZ: | understand that.

THE COURT: It was not on the statute of frauds

[4/18/2013] 4/18




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

1046
Pr oceedi ngs
issue. That's what |'mfaced with now.

MR | TKONTZ: | understand that. Now, you rul ed
that the material issues of fact that exist are whether
Trunp accepted the nodification, and | think that's clearly
been shown; and whet her the nodification agreenent overrides
acceptabl e license and significant negotiation, that
certainly we have enough to go to the jury on that. Those
are two very triable issues and it really should be for the
jury to decide.

Now, let me very briefly state two other things.
Nunber one, even if this agreenent -- even if this letter
from M. Danzer was not referencing, it was not a
nodi fication, I'd still think, based upon the evidence of
this case and the Appellate Division, and the Appellate case
| aw t hat exists on statute of frauds, that could
i ndependently exi st as a new separate agreenent.

That's ny position. | just want to state it for
the record.

THE COURT: Wiere is the signature, sir?

MR | TKONTZ: The signature would be, again, the
checks and e-nmmail s.

THE COURT: That we all agree is about, you know,
that was a proposal nade. Wat you're tal king about was in
20047

MR | TKONTZ: Yes.

[4/18/2013] 4/18




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

1047
Pr oceedi ngs

THE COURT: And we're tal king about the checks
coming in after the invoices are sent to hinf

MR | TKONTZ: 2005.

THE COURT: 2005, right. And that's your
signature, your signature on the nodification of the
contract, that's what you're telling ne?

MR ITKONTZ: I1'mtelling you -- I'mtelling you,
innm view, it's on the law. That's not as strong as you
being on the law, but it's on the | aw based on cases that
I've seen, okay. That says that an unsigned docunent |ike
this followed by the exchanges of e-mails where is the
check, oh, we got to have a witing, you're going to wite
it, I'mgoing to wite it. Cathy d osser says we have the
handwitten notation. George says pay. Then we have a
series of 12 checks, 11 checks over three years. Yeah,
think that satisfies it as a separate agreenent.

But then we go beyond that, which is also which is
touched on in your -- you know what, | wasn't happy when
got your decision saying you have to go to trial, | would
have much preferred sumary judgnent than to go through al
this work, but | respected your decision. | thought it was
very well reasoned. And one of the things that you pointed
out in your decision was the issue of acquiescence. And the
i ssue of acqui escence and adm ssion of the deal in and of

itself, as we've cited in our nenorandum of |aw, takes this
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case out of statute of frauds. Statute of frauds does not
exi st when you have an adnitted contract, when you have an
admtted agreenent. And what we have here is an admitted
agreenent, and we've cited cases that are in our nenorandum
of law. That, Your Honor, | have to throw nyself before
you, you tell us what we're doing. Are we picking a jury
tomorrow or are you dismssing the case? Because if we are
goi ng before a jury tonorrow, we have a lot to do.

MR GOLDVAN.  ['Il just be very brief, two m nutes.
As to the testinony, M. Danzer, all M. Danzer testified to
on quantumneruit was that it's standard in the industry
that in a situation like that that you would have renewal s
that woul d continue. He never was asked, nor did he ever
testify, that if there was no contract, which is what
guantum neruit requires, what is the reasonable and
customary practice for conpensating sonmebody for basically
what M. Danzer said was nothing nore than a finder's fee.

You asked counsel very early on what were the
material terns that you can find in the witing with the
August 23rd and August 25th e-nmil. There was nothing in
either of those e-mails that indicates the term The only
termis in the signed witing. You asked what about the
acceptable license. The only termthat is in the signed
witing. |In fact, as to significant negotiations, they have

pled that that is, in fact, a requirenment. So they
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choose -- although the August 23rd and 25th e-nmils don't
nmention significant negotiations, they plead in their papers
that that is a requirenent that needs to be satisfied under
the nodification, yet it's the sanme silence that you see in
the August 23rd and 25th e-nmmils as to the acceptable
l'i cense.
Now, we all worked hard, but if it doesn't satisfy
the statute of frauds, the jury will be very happy to go
honme, as | woul d be.

(Conti nued on next page.)
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THE COURT: Al right, let's retire. 1'll be
back shortly.

What about the fifth cause of action,

M. Itkowitz, are you dropping it?

MR I TKONTZ: The fifth cause of action I'm
dr oppi ng.

THE COURT: \What about the fourth?

M. Itkowitz, are you requesting if | so find that the
guantum neruit issue go to the jury?

MR I TKONTZ: Your Honor, | think that's --
I've al ways been taught that equitable relief is for
the Court.

THE COURT: We have found in our research
actually there are two cases, | think one fromthe
First Departnment that says that quantum neruit can go
to the jury.

MR, GOLDVAN:  Your Honor, it can, and | found
t he sanme cases your Honor did, but if you | ook at --
and we put this in our filings with your Honor, if you
| ook at his note of issue, he did not ask for a jury
trial on that issue.

THE COURT: On the other hand, sir, |
certainly don't want to do a bench trial after so nuch
tine --

MR. GOLDMAN: | don't think you need any nore

Donna Evans, O ficial Court Reporter
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of a bench trial, you would decide quantum nmeruit nuch
better than the jury. They've heard nothing, you've
heard not hing, they woul d be spinning a wheel.

MR |ITKONTZ: | think the jury can hear that
then, it's up to you.

THE COURT: And you think I can. Ckay, good.
Let me think about this.

MR. GOLDMAN: Thank you, your Honor.

MR, | TKOW TZ: Your Honor, as they say in
fifth grade may | go outside?

THE COURT: We're going upstairs. Cone back
in about ten, 15 m nutes.

(Recess.)

THE COURT: Everybody cone back, | have one
| ast questi on.

M. Goldman, | didn't nmention in your request
you're requesting a counterclaim The counterclaim
that you have put forth is on the nodification and on
the ex agreement and the extension of the agreenent.

Are you still continuing the counterclainf

MR GOLDVAN: | think I'd be confortable in
saying that if there was no cause of action for damages
for breach of contract we woul d not be seeking our
counterclaim is what | think we said very early on in
our motion in limne. W stand by that.

Donna Evans, O ficial Court Reporter
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THE COURT: Thank you.

MR GOLDVAN:  You're wel cone.

(Recess.)

THE COURT: Al right. | have a decision
that |'ve witten. And the decision | think is going
to be ny signed decision. It does include the
background of the case, which I'mnot going to go into.
I'"'mgoing to get into the second part of it that starts
on page 4, it's called The Analysis. And this is what
I"'mgoing to read into the record, because | think in
response to our oral argunents today it's appropriate
that the record should contain my decision. Later on
will also signit and will Efile it so it's part of
the record.

Trunp noves pursuant to CPLR 4401, for a
directed verdict on ALMs causes of action for: Breach
of contract and anticipatory breach of contract and for
a declaratory judgnent on the ground that the
Modi fi cation does not neet the Statute of Frauds and
thus there is no enforceabl e contract between the
parties under which Trunp is required to pay ALM

Now, | know that your argunent today was on a
slightly different basis, but your argunent in terns of
t he nmenoranda that you subnmitted were nostly based on
that, and I'mgoing to go on that because while your

Donna Evans, O ficial Court Reporter
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other argunent is interesting | think that this is nore
substanti al .

Al right?

MR, GOLDVAN: Ckay.

THE COURT: One Standard of Law. CPLR 4401
provides that "any part may nove for judgment with
respect to a cause of action or issue upon the ground
that the noving party is entitled to judgnent as a
matter of law, after the close of the evidence
presented by an opposing party with respect to such
cause of action or issue."

Where there is no proof at trial sufficient
to neet the Statute of Frauds, when the contract at
issue is subject to the Statute of Frauds, a verdict is
properly directed for defendants. Citing to Lunmen
Bearing Conpany versus Misle, MO S-L-E, 221 A D 572
1st Dep't 1927." Two statute of frauds ALMs first and
fourth causes of action.

New York General Obligations Law 5-701
provides, in pertinent part, that "every agreenent,
prom se or undertaking," constituting "a contract to
pay conpensation for services rendered in
negotiating...a business opportunity,” is void "unless
it or sone note or nenoranda thereof be in witing and
subscribed by the party to be charged therewith, or by

Donna Evans, O ficial Court Reporter
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his | awful agent."

An oral nodification of a witten agreenent
nmust al so conply with the Statute of Frauds. Giting
Intercontinental Planning LTD versus Daystromlnc., at
24 N Y. 2d 372, 380 (1969) case.

"In a contract action, a nenorandum
sufficient to nmeet the requirenents of the Statute of
Frauds must contain expressly or by reasonable
inmplication all the material ternms of the agreenent,
including the rate of conpensation if there has been
agreenent on that nmatter."

Citing to "Mrris Cohon and Conpany versus
Russell, 23 N Y. 2d, 569, 575 (1969) (interna
citations omtted).

The terns of an agreenent between the parties
may be established by a conbination of signed and
unsi gned documents, letters or other witings provided
that "at |east one witing, the one establishing, the
contractural relationship between the parties, mnust
bear the signature of the party to be charged, while
t he unsi gned docunents nust on its face refer to the
sane transaction as that set forth in the one that was
signed. "

Citing again the Intercontinental Planning,
23 NY. 2d, this tinme at page 379. And that's al so

Donna Evans, O ficial Court Reporter
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guoti ng Crabtree versus Elizabeth Arden Sal es Corp. 305
N. Y. 48, 56, (1953) case.

Al though the terns of an agreenent may be
establ i shed by a conbi nati on of signed and unsi ghed
docunments, "To permt an unsigned document prepared by
the plaintiff to serve as a portion of the requisite
menor andum woul d open the door to evils the Statute of
Frauds was designed to avoid." That cites to Solin
S-OL-1-N, Lee Chu, CGHUversus Ling Sun Chu, 9 AD 2d
888, 888-89 1st Dep't (1959) case.

Awiting fails to satisfy the Statute of
Frauds where it does not indicate material terns,
including, inter alia, the contract duration, rate of
conpensation or any of the defendant's promn ses given
in exchange for plaintiff's services. That's cited to
Si gnat ure Brokerage I ncorporated versus Group Health
Incorporated, | previously cited it. 204 case. Maybe
| didn't. 5AD 3d 196, 197 1st Dep't (2004).

Checks and check stubs signed by the parties
to be charged with a contract do not fulfill the
Statute of Frauds witing requirenent if they do not
indicate the material terns of the agreenent. WAl ker
versus Know es at 15 misc 3d 1124(A) Suprenme Court New
York County (2007).

Al t hough there was an established

Donna Evans, O ficial Court Reporter
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contractural relationship between the parties as
evi denced in the nmenoranda of understanding -- we put
it inas Mu, MOU | think we'll do nmenorandum of
understandi ng. And the Extension, any nodification of
t hose agreenents nust al so nmeet the requirenents of the
Statute of Frauds. Cited to Intercontinental Planning
at 24 N Y. 2d at 280. Plaintiff's argunent that an
oral nodification of those agreenents is valid because
nei t her agreenent, required that any anendnent thereto
be made in witing in thus without nmerit, because the
material terns of the contract nodification are
required to be evidenced in witing pursuant to the
Statute of Frauds.

The Court finds that here, the material terns
are not evidenced in a sufficient witing.

Even if the Court were to permt the invoices
and e-mail draft agreenents prepared by ALMto serve as
a portion of the requisite nenoranda, as the First
Departnent cautions against in Solin Lee Chu, the Court
finds that the conmbined witings do not fulfill the
Statute of Frauds because they do not include all the
material terns of the parties' agreenent. See
Si gnature Brokerage, 5 A D.3d at 197. And that is a
finding that a witing fails to satisfy the Statute of
Frauds where it does not indicate, inter alia, the

Donna Evans, O ficial Court Reporter
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contract duration, rate of conpensation or any
defendant's promi ses given in exchange for plaintiff's
servi ces.

The e-mai|l draft agreenents sent by Danzer to
vari ous people at the Trunp Organi zation, see
Plaintiff's Exhibits 25, 26 and 31, very generally
provide that ALM woul d receive 10 percent of the
royalties earned by Trunp on any license and subsequent
renewal that ALM brings to Trunp. Nowhere does this
draft agreenment, nor any other docunent in evidence
i ncludi ng the checks signed by Trunp, address any ot her
ternms, let alone material terns, of the nodification.

The Court finds that there is a general |ack
of material ternms present in the docunents set forth by
ALMto satisfy the Statute of Frauds, but herein
focuses on two.

First, both the Menoranda of Understandi ng
and its Extension address the duration of each
respective agreenent. The Exclusive Period under the
Menor anda of Understanding terninated on March 30t h,
2004. Plaintiff's Exhibit 1, paragraph 1.

Under the Menoranda of Understandi ng provided
ALM i ntroduced a potential licensee to Trunp prior to
March 30t h, 2004, ALM should have been -- should stil
be entitled to its fee if Trunp entered into an

Donna Evans, O ficial Court Reporter
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"Acceptabl e License”" with that |icensee -- with that
i censee within three nonths of the March 30th, 2004
the "Tail Period.” This is the sane citation at
paragraph 3. ALMs right to earn any fee under the
Menor anda of Understandi ng thus termninated on
June 30th, 2004. The Extension anended the Menoranda
of Understanding to provide that the exclusive agency
period expires on June 30th, 2004.

Accordi ngly, under the Menoranda of
Under st andi ng as anmended by the extension, ALMs right
to earn any fee term nated as of Septenber 30, 2004.
The license agreement with PVH was not executed unti
Novenber 29, 2004, after the expiration date of the
Tai |l Peri od.

ALM clainms that, as a part of the
Modi fi cation, Trunp wai ved the end date of the Tail
Period. This requires an assunption that Trunp agreed
to extend the Tail Period indefinitely, which is
nowhere evidenced in a witing. The witings provided
by ALMto take the alleged Mdification out of the
Statute of Frauds, even those drafted by ALM are
entirely silent as to the date of the Tail Period.
Therefore, particularly in light of the parties'
inclusion of a term nation date in both the Menoranda
of Understandi ng and the Extension, contract duration

Donna Evans, O ficial Court Reporter
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is here a material termthat is nowhere contained in
the witings provided by ALM On this basis al one, the
al | eged Modification has not net the Statute of Frauds.

Second, under both the Menoranda of
Under st andi ng and the Extension, ALMwas only entitled
toits fee if Trunp entered into an acceptable |icense.
See Plaintiff's Exhibit 1 at paragraph 2. The
Menor anda of Understandi ng provides that an Acceptabl e
Li cense shall nean a license that neets certain
criteria, inter alia, a termof seven years and a
m ni num guarantee license fee to Trunp during the term
of $25 million. It is undisputed that the PVH License
did not neet the "Acceptable License" criteria.

ALM contends that, as part of the
Modi fi cation, Trunp wai ved the "Acceptabl e License"
requirement. As with the expiration date, this is
neither inplied nor evidenced in a witing. A
nodi fication of an agreenment subject to the Statute of
Frauds must also neet the Statute of Frauds. Giting
again Intercontinental Planning 24 N Y. 2D at 280.
Because the PVH license was not an Acceptabl e License,
and the witings put forth by ALM as evi dencing the
wai ver of this provision, nowhere state that this
requi rement was wai ved, the Modification does not neet
the Statute of Frauds on this additional basis.

Donna Evans, O ficial Court Reporter
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Even if the Court were to consider the
Modi fication to be an agreenment conpletely separate and
apart fromthe Menoranda of Understandi ng and
Ext ensi on, and thus not subject to the "Applicable
Li cense" or "Tail Period" requirenents, the Court finds
that the agreenment still does not neet the Statute of
Frauds. The terns of an agreenent between the parties
may be established by a conbination of signed and
unsi gned docunents, letters or other witings, provided
that "at |east one witing, the one establishing the
contractural relationship between the parties nust bear
the signature of the party to be charged, while the
unsi gned docunments nust on its face refer to the sane
transaction as set forth in the one that was signed."
Again, Intercontinental Planning, this tine at page 379
(quoting Crabtree, page 56.) The only docunent bearing
the signature of Trunp or an agent of Trunp are the 11
si gned checks. These checks do not establish a
contractural licensing agent rel ationship between the
parties, nor do they contain the material ternms of the
agr eenent .

Then see Wal ker, which | already cited to.
Accordi ngly, the agreenent does not neet the Statute of
Frauds on this basis.

Trunp's notion for a directed verdict on

Donna Evans, O ficial Court Reporter
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ALM s causes of action for breach and anti ci patory
breach of the Mdification (count one) and for a
j udgnent declaring that ALMis entitled to receive
10 percent of all anounts paid by PVH to Trunp pursuant
to the Mddification (count four) is granted and ALM s
first and fourth causes of action are dism ssed.

The Court has considered ALM s argunent that
Trunp is equitably estopped fromraising the Statute of
Frauds. 1In order for estoppel to exist, three elenents
are necessary: (1) Conduct which anpbunts to a false
representation or conceal nent of material facts, or, at
| east, which is calculated to convey the inpression
that the facts are otherw se than and inconsistent
with, those which the parties subsequently seeks to
assert; (2) intention, or at |east expectation, that
such conduct will be acted upon by the other party; (3)
and in sonme situations, know edge, actual or
constructive, of the real facts. The party asserting
estoppel nmust show with respect to hinself: (1) |ack
of know edge of true facts; (2) reliance upon the
conduct of the party estopped; and (3) a prejudicial
change in his position.

That cites the BWA Corp. V Altrans Express
USA incorporated at 112 AD 2d 850, 8531st Dep't 1985.

The Court reiterates its position that the

Donna Evans, O ficial Court Reporter
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only evidence that ALM has provided in support of its
estoppel claimis the paynment Trunp nmade to ALM and the
i nvoi ces that acconpani ed those paynments. ALM has not
fulfilled the elements of a claimfor equitable
est oppel .

Now we get to the quantum nmeruit issue.

Defendant's notion for a directed verdict on
ALM s quantum neruit claimis denied. As this Court
determined in this action, in its Decision and Order
dated May 19, 2010, if, at trial the Mddification is
found unenforceable by virtue of the Statute of Frauds
ALM "may still recover the reasonabl e val ue of services
rendered." May 19, 2010 Decision and Order page 15.

New York General Obligations Law, Section
5-701 applies to contracts "inplied in fact or in | aw
to pay reasonabl e conpensation.” ALM s quantum mer uit
claimthus falls under the Statute of Frauds. However
in an action for quantumneruit for the reasonable
val ue of services rendered, if it does not appear there
has been agreenent as to a material term "a sufficient
menor andum need only evidence the fact of plaintiff's
enpl oynment by defendant to render the all eged services.
The obligation of the defendant to pay reasonable
conmpensation for the alleged services is then inplied."
That goes to Morris Cohon, CGCOHON, 23 NY. 2d at
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575-576 (analyzing a menorandum which failed to include
the parties' agreenent as to conpensation.)

Several of ALM s docunents evidence of the
fact of ALM s enploynent by Trunp to secure PVH
license, Plaintiffs Exhibit 38, (The Novenber 30t h,
2004 letter from d osser to Danzer encl osing the PVH
Iicense and thanking Danzer for his efforts.) The
obligation of Trunp to pay reasonabl e conpensation for
ALM s services may therefore be inplied. Accordingly,
ALM s claimfor quantumneruit is not barred by the
Statute of Frauds.

The fifth cause of action is gone so | don't
need to get into it.

So the order basically is as followed -- then
there's one last thing. And that is earlier today you
said to nme, oh, he did not -- he being M. Itkowitz did
not in his demand for a trial put quantumneruit as
part and parcel of the issues demanded for trial

MR, GOLDVAN:  Your Honor, | also had raised
in nmy papers to your Honor that he did not even include
a jury charge on that as well, which was al so an
indication that it wasn't for the jury. That would
have been sonething he did.

THE COURT: Right, however, |ooking over the
note of issue is a request for trial. It doesn't say
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on all issues, all issues specified below or attached
hereto, all that's left blank. It's on contract ternmns.
And obviously, if I find that there wasn't a contract,
but then you could recover under quantum nmeruit, which
is a quasi contract, and is not a prohibition to do so.
I amgoing to go to the jury on the quantum neruit
i ssue.

MR. GOLDVAN: The other issue | had raised on
the directed verdict, when we returned is there is
not hing in the evidence upon which the jury can
det erm ne conpensati on

THE COURT: That is for you to argue to the
jury. That's an argunent.

So | have witten out -- careful, one of
t hese docunents is not stapled throughout.

(Pause.)

MR. GOLDMAN: |s there a proposed --

THE COURT: Quantumneruit --

MR, GOLDVAN: -- verdict sheet?

THE COURT: Yes. It's right here.

MR, GOLDMAN:  And will you be --

THE COURT: It's not perfect yet. This is
just the language, it's not beautiful. W want
beauti ful things.

MR, GOLDMAN:  Your Honor, will you be
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advising the jury that all the itens that we discussed
in the openi ng about those other causes of action have
been resolved by the Court? | think they need to know
and we need to be able to frane -- certainly |'m going
first, what it is that they are being asked and why
t hey are now suddenly not being --

THE COURT: What |'ve decided to say is as
follows: First place, do understand that none of the
headers are going to be in the | anguage that goes to
the jury. Al the headers are out. Everything else is
in, the actual text.

VWhat |'mgoing to say: The only issue that
you will have to decide today is whether or not ALM
shoul d recover damages under the theory of quantum
meruit. Then | go on. That's what |'m saying. |
don't want to say anything el se because anything el se
may be very prejudicial.

MR, GOLDVAN:  Well, your Honor, just since
we've nmoved this into a charging conference, actually
to the contrary, not saying anything el se after they
have been -- | don't want to use the word bonbarded,
but bonbarded with testinony about paynent, with
docunment s about paynent, is that evidence that they are
to consider now? Because it's critical that those
docunments were part and parcel of the first and fourth
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cause of action.

Those paynent docunents were not part of any
guantum neruit and, in fact, they were all -- in fact,
all the evidence in other than M. Danzer's testinony
about what he did and during the period of tinme in
2004 --

(Pause.)

MR, GOLDMAN: | know your Honor was just --
the other question is are reasonable jurors going to
say what is it that | amto consider in ny
del i berati ons?

THE COURT: Question nunber one of the jury
verdi ct sheet is: Did ALM perform services in 2004
with respect to the execution of the PVH |icense by PVH
and Trunmp? |If they answered no they return to the
courtroom

MR. GOLDMAN: |f the answer is yes, they did
perform services?

THE COURT: Then the next question: |Is did
ALM performthe services in good faith?

MR. GOLDMAN: Sone of these were ny charges,
in the event that there was going to be a charge or
t hese are condensed versions, but nmy question to your
Honor is a jury is going to say what evidence am| to
consider? |'ve heard testinony from M. Danzer about

Donna Evans, O ficial Court Reporter
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what he did, but | have a book of documents that are in
evi dence. What am | doing with all this evidence? Am
| to read that evidence? |I|s that evidence | should
consider? | mean there was one juror who asked if a
wi t ness nodded what should we be doing or we suspended
testinony. |I'msure we're going to say we've heard al
this evidence over five days, what am | supposed to do
with the paynent docunents?

Your Honor ruled they are com ng in subject
to relevance. Quite frankly, in light of the dism ssal
of the first and fourth causes of action they aren't
relevant. | could just go through a list. | think
your Honor nay not want to decide in the next 15
m nutes, but that is an issue we need to address
because what | say to the jury in ny opening is going
to be sonmewhat dependent upon what it is they are going
to be exam ning, in order to determ ne the reasonable
val ue of services. 1'd ask your Honor consider that.

THE COURT: Yes, M. Iltkowtz.

MR | TKONTZ: Two things. Nunber one,
respectfully we take exception to the dismssal of the
first and fourth causes of action.

THE COURT: Under st ood.

MR |ITKONTZ: And | want to preserve that
for the record.

Donna Evans, O ficial Court Reporter
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The other thing is in ternms of arguing
reasonabl e value to the jury, if your Honor recalls as
part of ny declaratory judgnent action we contend we're
entitled to the renewal s.

THE COURT: The what ?

MR | TKONTZ: The renewals. So the question
logically would be to the jury, does the reasonabl e
val ue of services include an entitlenent to renewals.
And so | would ask that that be included on the verdi ct
sheet .

THE COURT: That's not what quantum nmeruit
is. Quantumnmeruit is just basically a finding of
el enents.

Question 1 is: D d ALMperformservices in
2004 with respect to the execution of the PVH |license
by PVH and Trunp?

That's one issue. Either yes or no.

Did ALM performthe services in 2004 in good
faith? Yes or no. |If no, they cone back to the
courtroom

Did Trunp except ALM s services in 2004 with
respect to the execution of the PVH |icense? Yes or
no?

MR | TKONTZ: | understand what you're
saying. | accept what you're saying.

Donna Evans, O ficial Court Reporter
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THE COURT: |'m not specifying what they have
to consider. This is just a general charge. Wat's
the value of the services, if any?

MR | TKOWNTZ: Ckay, fair enough.

THE COURT: What's the val ue al ready paid.
You have argunents to be made. It's not |like you're
not going to be capable of standing before the jury and
sayi ng sonet hi ng.

MR. GOLDVAN:  Your Honor, what about our
counterclaim

THE COURT: No, no. | disnissed -- you said
before we left on the record that indeed not -- you
never nentioned quantum neruit. The counterclaimis
out. Well, if the jury puts |ess than the anount of
the value than that would be a legal issue that | would
deal with.

MR, GOLDVAN: Ckay.

(Pause.)

THE COURT: The problemis | really don't
want to have to instruct on the counterclai mbecause if
| instruct on the counterclaiml|'ve got to put the
contract in. And your counterclaimwas specifically to
t he menorandum of understandi ng and the extension. You
said they were not -- they didn't fulfill the
menor andum of under standi ng and the extension and so

Donna Evans, O ficial Court Reporter
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t herefore you should be entitled to the conplete
rescission, all the nonies that you sent get back. Now
that |'ve found that the nmenoranda of understandi ng was
in effect but that nothing el se has happened, taking
out all the rest of the case, the counterclaim I
think, has to go, too, because it's on a nenorandum of
under st andi ng.

MR. GOLDMAN:  Your Honor, just for record
pur poses for review, since your Honor found that there
was a contract -- and we briefed this issue -- under
the law of quantumneruit, if there is no contract and
only if there is no contract does the theory of quantum
nmeruit apply. However --

THE COURT: That's true. | don't disagree.

MR GCOLDVAN:  Since the Court has found that
there was a contract in place with a tail period of
Septenber, and that it was not satisfied by virtue of
the PVH agreenent not satisfying the acceptable Iicense
requi rement and not being entered into during the tail
period, under the cases that we cited for, your Honor,
there cannot be a quantumneruit claimas a matter of
| aw, because it only applies when there is no contract
and, your Honor rightfully found there is a contract
and, therefore, what they did did not satisfy the
condi tions.
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THE COURT: The problemwith that,
M. Coldman, is this, that | have found that the
nodi fication didn't neet the Statute of Frauds,
therefore, it can't go to the jury on that issue.
Neverthel ess, it can be reasoned that certain work was
done and the whol e purpose of quantumneruit is that if
certain work was done then a reasonabl e paynent for the
certain work. How far it goes | really don't know,
we're going to find out what the jury does in the end.

(Continued on next page.)
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MR GOLDMAN: Ckay. We've spoken our objections,
and we' ||l be here tonorrow at 9:15.

THE COURT: Wit a second, can't go yet.

MR, GOLDVAN. All the evidence, Your Honor, they
get to see and we can refer to?

THE COURT: No, we can't, because they're different
i ssues.

MR, GOLDVAN:  Ckay.

THE COURT: What | suggest you do tonight, both of
you, is what evidence you think neets what |'ve just read
and what should go in. Al right. So let's discuss that
first thing tomorrow. W can be here at 9 o'clock, even if
we can't have a record. And so, what can be shown to the
jury based on ny decision

MR, GOLDMAN: Ckay. Thank you.

THE COURT: Pl ease |ook at the charge, okay. The
first part of it, introduction and partiality, jury's
function, court's function. Falsus in uno, everything is
standard. Standard PJI. | don't change it. | reorganize
it, mne' s nuch nore |ogical than theirs, but apart from
that | have not done anyt hi ng.

| have circunstantial evidence in here. Question
is, is there anything that is circunstantial evidence that
shoul d be -- we should have a circunstantial evidence

char ge?

1072
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MR, GOLDMAN: The only thing I'mgoing to -- before
we get to circunstantial evidence, the only thing |I'm going
to say is on the falsus in uno, on the issue that is left
for the jury, there is no testinony that that would apply to
because -- there is just no testinony that that woul d apply
to.

THE COURT: That's not true.

MR, GOLDMAN: I n 2004. Ckay.

THE COURT: You got Danzer's testinony. You got

M. Hager's testinony.

MR, GOLDVAN. M. Hager knew not hi ng what was goi ng
on in 2004. Those were the last questions | asked him
today. Watever he knew canme from Danzer.

kay. We'll keep it in, certainly.

THE COURT: You have to have it in. It won't go to
the jury without falsus in uno in case they find it.

So now the circunstantial evidence, on the other
hand, does not have to be in. And | don't know, is anything
that cones on circunstantial evidence? | don't think so.

MR I TKONTZ: | have to think about that, Your
Honor, honestly.

THE COURT: You have to think about it now.

MR | TKON TZ: Ckay.

MR, GOLDVAN:  Your Honor, the only --

MR | TKONTZ: One second.
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MR, GOLDMAN. My thought is while M. Itkowitz is
t hi nking, the only circunstantial -- | don't even know what
probative value is on transcript 653 when M. Itkow tz asked
M. Danzer whether or not it is standard practice to have a
renewal portion or an extension portion, and he said it's
standard practice to have that.

First of all, that has nothing to do with
conmpensation or anything of the sort. So | don't think that
shoul d even be sonething that goes before the jury. There's
not hi ng before the jury. He was just talking his standard
practice in a contract to have a renewal provision, which
was in the contract that Your Honor has found they didn't
satisfy. So that is of no probative value on what we're
tal ki ng about, which is reasonabl e conmpensation for
servi ces.

You even said to himwhen we started this trial you
didn't put down -- you didn't have any expert w tness. And
you said it again later on, there's no expert wtness.
There's nothing for themto latch on to.

THE COURT: | frankly don't see circunstantial
evidence. | don't know where -- you know, what is
circunstantial evidence, sonmething that's proved indirectly.
The reason to have direct testinmony, M. Danzer believes or
don't believe, and that kind of direct testinony. Wat's

circunstantial about it?
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MR I TKONTZ: 1'mthinking about it, Your Honor
I"mjust going through the verdict sheet.
| think the value of the circunstantial evidence
charge is it tells the jury that they can infer -- they can

infer fromthe proof whatever they need to infer

So | would ask -- | would prefer that it stay in,
and I would ask that it stay in. | think it's a standard
charge. It nmay not -- there nay not be circunstanti al

evi dence that we can think of right now, but there may be
circunstantial evidence that may occur to the jury when
they're considering the evidence.

MR GOLDMAN:  Your Honor, for the record, it
shoul dn't be there, because they shouldn't be trying to use
any ot her nmeans, which was nmy concern when | first raised
this, relying upon all this other evidence that went in over
ny objection of relevance. W're not even going to explain
to themwhat that is and now we're going to give thema
charge that they can use that because it's not direct and
they're going to have to -- because you're asking them
didn't Plaintiff prove what is reasonabl e conpensation

And they're going to | ook at the evidence, and any
reasonabl e person here, and | assunme the sanme six in the
box, are going to say | don't even see the word conpensation
anywhere in question, what could |I use. WlIl, then should

we use all the witings, the prom ses, all those things.

[4/18/2013] 4/18




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

1076
Pr oceedi ngs

That's why it was prejudicial the first tinme it
went in. And nowthat it's all out or it should be out
because of the contract, it's even nore prejudicial because
that's the only circunstantial evidence, because that's the
only evidence. And it was prejudicial before and its
prejudice is heightened, which is why | believe, for the
record, all those paynent documents which were in 2005 the
jury should be told they are not to be considered for
pur poses of determ ning quantum meruit, because it's the
reasonabl e val ue of the services rendered in 2004.

MR ITKONTZ: |1'mnot going to respond to that
unl ess Your Honor wants nme to respond to that.

THE COURT: | would get to page 9. Ch, what's
George Ross's title? | couldn't figure it out.

MR, GOLDMAN: Executive vice president and senior
counsel

THE COURT: Executive what?

MR. GOLDMAN: Vice president and senior counsel

THE COURT: Senior counsel. Okay. For the Trunp
Organi zation, right?

MR GOLDVAN:  Yes.

THE COURT: Ckay. That's why that's there. Burden
of proof, standard.

MR | TKONTZ: Your Honor, with respect to

i nterested w t nesses.
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THE COURT: Yeabh.

MR | TKONTZ: | would say that Jeffrey Danzer is
not an interested w tness.

THE COURT: He is an interested w tness because at
the tinme that he was tal ki ng about he was an enpl oyee,
fornmer executive vice president of ALM

MR I TKONTZ: No. That's true, he was back then
But the purpose of the interested witness information is not
to be retrospective. But now, what is he today, he is a
former enpl oyee not getting conpensated with no horse in the
race. He should -- | would object to --

MR GOLDVAN: He got paid $200,000 for getting a
deal that Your Honor has just thrown out. So | think he's
pretty interested

MR ITKONTZ: He's not interested in a sense that
t he purpose of an interested wtness --

MR. GOLDVMAN: Ms. dosser is not interested in the
outcone of this case. It's not affecting her.

MR | TKONTZ: | would say that she is. She is an
agent and she works for Trunp Organi zation and she has a
st ake.

THE COURT: | could nmake the argument that Trunp
Organi zation is not in the case; so therefore, the only
i nterested people are Markus Hager and Donald Trunp,

everybody else is out. What do you want? Want ne to do
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that? Happy.

MR I TKONTZ: No, no, | prefer it that way.

THE COURT: Ckay. But it's good argunment to be
made on that side too.

MR | TKON TZ: Thank you.

MR, GOLDMAN: \What ever happened to circunstanti al
evi dence?

THE COURT: What happened?

MR, GOLDMAN:. W th respect to ny application on the
evi dence and the paynent docunent.

THE COURT: | don't see anything that's really --
don't see anything that's circunstanti al

MR | TKONTZ: Ckay.

THE COURT: Al right.

MR. GOLDMAN:. For the record, though, the jury
heard ne stand up several tinmes and say objection either to
the testinony or to what we call paynment docunents, for |ack
of a better word, tine and tine again and Your Honor
instructed themlI'mletting it in. There's an objection as
to relevance. | think a determ nation has to be nmade if
it's relevant, and | submit to the Court | didn't believe
they were relevant before and I could tell you I really
don't think they're relevant if the only issue is the
reasonabl e conpensati on for services rendered.

THE COURT: Well, | have to think -- that one
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want to think about, because ny problemis that a mechani sm
for the jury to cone to what is reasonable, | really don't
know.

MR, GOLDVAN.  When you say -- see, that's the
problem -- what the mechanismis. M concern is they have
no expert, they have no testinony. So the only thing
they're left with is, you know, trying to figure out what
could I latch on to to figure what is reasonable for what he
did. That's the problem

THE COURT: That's the reason why |I'm breaki ng out
the verdict sheet exactly the way | broke it out, because |
do think that when you get to question nunber three --
actual ly, question nunmber four, reasonably conpensated for
such services, but actually the best thing is has ALM
denmonstrated a reasonabl e val ue of services provided to
Trunp with respect to the PVH license, and | think -- |
think that that's an el enent of quantum neruit that indeed I
don't know can be net.

MR, GOLDMAN:  Your Honor, maybe |I'mnissing -- is
there any reason why in the jury verdict sheet it does not
say did ALM prove by the preponderance of the evidence that
t hey perforned services, did ALM prove by the preponderance
of the evidence that they performed the services in good
faith, et cetera, et cetera? | think if that's the standard

i n burden of proof, nobody could be prejudiced by putting
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t he burden of proof, which we all agree it is, into the
char ge.

THE COURT: Well, | don't think you need it, but
because | charge on that at | ength.

MR | TKON TZ: Your Honor, with respect to the
paynment docunents, since the jury has to consider M.
Trunp's contention that ALM has al ready been conpensated in
excess of reasonable value, | think the paynment docunents
obvi ously need to cone in.

THE COURT: Way? Way? | nean, there can be a
stipulation that ALMdid get paid 320,000, $328,000. That
can can cone in. You don't need to see payment docunents to
show t hat .

MR, GOLDMAN: That's sonething, Your Honor, we were
willing to stipulate fromthe nonent we nade our first
motion in limne. And again, can anybody overstate that
they are rel evant now?

MR | TKON TZ: Whatever Your Honor deci des.

t hi nk counsel need gui dance, because when | go back to ny
office, 1'msure when M. Gol dman goes back to his office
and we start to think about what we're going to argue to the
jury, what evidence we're going to use.

THE COURT: But that's a real problem It was a
real problem and I don't know if you get beyond question

nunber one, all right. | really don't. | don't think that

[4/18/2013] 4/18




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

1081
Pr oceedi ngs
you do, in ny own Vview.

MR | TKONTZ: Well, that question --

THE COURT: Come up for a second. Come up. Of
the record for a second.

(Wheruepon, an off-the-record di scussion was held
at the bench anobng the Court and counsel.)

THE COURT: Upon reflection, | thought about going
to the jury on the question of quantumneruit, but the truth
is | don't know how you establish quantum neruit before the
jury, whereas if | kept it to nyself obviously |I could take
writings on the issue of quantum neruit and maybe nake a
decision after | read the witings, which may be a better
thing for everybody.

MR, GOLDMAN:  Your Honor, | would agree with that
and for reasons | had already indicated that | believe
Plaintiff knew that it would be your decision again on the
note of issue to a lack of any jury charge.

And nmore inportantly, | don't think Plaintiff's
counsel can articulate two things in the record that the
jury froma fact to a docunment standpoint can reflect upon
or use to assist, other than the Quija board, and what would
t hose two things be.

MR | TKONTZ: Your Honor, if quantumneruit is
going to the jury, I will say this, it would absolutely be

no point if you're going to rule that it has to be based
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upon acts after Septenber 30th, which | would disagree with.

I would say if we're tal king about quantum neruit from July

1st on, then we have sonething to put to the jury, and |

think there's plenty in the case that the jury could use to
decide that. But if it's after Septenber 30th, | nean, the

deal was done. And so, you know, the work that was done was
prior to Septenber 30th.

So | would argue that if we're going to put quantum
meruit to the jury, | should be permitted to argue all the
work that ny client did leading up to the deal. The dea
woul dn't have happened without ny client and therefore ny
client, you know, has to be able to argue that.

Alternatively, | would ask Your Honor to reconsider
your decision in disnmissing the first and fourth cause of
action. | understand that Your Honor believes the first and
fourth cause of action does not satisfy the statute of
frauds. However, | think it would be prudent froma
judicially econom ¢ standpoint to put the case to the jury,
let the jury decide that issue, and if you in your w sdom
after a jury verdict comes back decide that, you know,
adheres to this decision about statute of frauds, you can
al ways give a judgnent NOV, but at least it goes up to 25th
Street and Madi son -- 21st Street and Madi son.

THE COURT: 25t h.

MR | TKONTZ: Wth a conplete record.
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MR, GOLDMAN:  Your Honor, how nmany tinmes -- Your
Honor obviously took tine to wite a decision, heard
argument and now read a decision. |I'mnot going to go and
try to respond to M. Itkowitz's beggi ng an adverse
deci si on.

MR | TKONTZ: | take exception to that.

THE COURT: Enough. Enough of these
characteristics.

MR. GOLDVAN:.  The issue, Your Honor --

THE COURT: Both sides.

MR GOLDMAN: And | said it before, what in the
record could the jury use to determ ne what is reasonable.
Not what M. Danzer did, because clearly he made phone
calls, he wote an agenda, he put people together, | get it,
but they have no experience -- they have no idea. A
guestion is what in the evidence can give them any insight
to look to as to what is reasonable and fair for what he
per f or nmed.

An expert woul d have been hel pful. Even sone
opi ni on testinony, assumi ng nmy objection was overrul ed, sone
opi ni on testinony about what is reasonable and fair. It
wasn't a surprise to M. Itkowitz that there was a quantum
meruit cause of action. So he charted a course that he
refused to ask any questions about it. He just can't ask a

jury to decide sonething when he has yet to articul ate where
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in the record is anything that they can latch on to other
than he did work. Yes, he did work. W all agree he did
work. What's the reasonable value? It's a Quija board.
MR | TKONTZ: Your Honor, | would ask you to

reconsi der your decision on the first and fourth cause of

action. | think you really shoul d.

THE COURT: Sir, |I'mnot going to, because it is,
think, I think it's a waste of the jury's tinme. |f indeed
after all is said and done, all right, it has to be

dismssed as a matter of |aw.

Now, 1'lIl say it, this is probably the first tine
that |'ve ever directed a verdict this way, because it has
al ways been ny theory that in case the Appellate Division
did not agree with ne that we woul d have the entire case
done. But in this particular case, the issue is so black
and white in terns of the law that the | aw i ndeed has to be
fol | owed.

MR | TKON TZ: What about -- sorry.

THE COURT: That | cannot see doi ng anything el se.

MR | TKON TZ: Wat about the whole theory, as we
set forth in our brief, about acqui escence and about
adm ssi on; what about that?

THE COURT: | don't see it.

MR | TKONTZ: Wat about the cases that say --

THE COURT: But sir, but sir, but sir, there is no
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witing as to the material terns.

MR | TKONTZ: Adm ssion doesn't go to witing.

THE COURT: The admi ssions don't go.

MR, GOLDVAN.  Your Honor, are we arguing or are we
tal ki ng about quantum neruit?

MR | TKON TZ: Your Honor, what Your Honor wote in
t he summary judgnent deci sion on acqui escence and admitted
conduct takes it out of the statute of frauds. Takes it out
of the statute of frauds. And you're depriving -- you're
depriving the parties.

THE COURT: Sir, what | did in the sunmary judgnent
notion is | did not grant, in a sense, a directed verdict to
t he Defendant based on the docunments alone. And despite the
fact that they tried one or nore tines in the notion in
linmne and et cetera for ne to say that indeed you can't go
because, in a sense, the statute of frauds. Despite that, |
allowed it to be heard by a jury.

But now, now that all of the evidence is in, now
that there is no nore anything that can cone in as a
surprise and no nore testinony that could support your
clainms, there is nothing left but for me to i ndeed do what
the Court nust do as a matter of |aw

MR | TKOW TZ: Your Honor, but what about --
don't think -- you didn't even address it in either your

opinion. You didn't address it.
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MR, GOLDMAN:  Your Honor, are you going to permt
t hi s?

THE COURT: Enough, enough. You can al ways argue
t hese wonderful points before the great bodies up north.

MR, GOLDVMAN: Wy don't we do quantum neruit, Your
Honor .
| TKOW TZ: Excuse ne.
GOLDVAN:  Excuse ne, the Judge has rul ed

| TKON TZ:  Your Honor --

2 3 3 3

GOLDVMAN:  This is sick

2

| TKON TZ: Respectfully, we have done an awfu
| ot of work here and this jury has one nore day of work if
you give themthe opportunity to decide the case. W can
have a conplete record for the Appellate Division. |f
agreenent is outside of the statute of frauds, the statute
of frauds doesn't apply.

W have submitted case | aw and, you know, it's in
our nmenorandum that the Defendant has waived the statute of
frauds defense. The ALM nodification agreenent is outside
of the statute of frauds because Defendants have admitted
that there was an agreenment. The jury should be at | east
asked if there was, and if the Defendants adm tted that
there was an agreenent, if they admt that there's an
agreement, we're outside statute of frauds.

That is a jury question. And if you want to

1086
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Pr oceedi ngs
dism ss on the grounds -- if you want to say that there's no
statute of frauds issue, and ironically you tal k about jury
charges being submitted, they submtted jury charges on the
statute of frauds. That's their proposal. They wanted to
have the verdict sheet and have the jury decide issue of
statute of frauds. What |I'm--

THE COURT: Wiich is a legal issue that the Court
had to deci de.

MR, GOLDMAN:  What are we doing with quantum
meruit? Can we get back to the jury charging? Are we just
going to let himtal k for another hour?

THE COURT: We don't have another hour. W have
one mnute, so nmake a decision on quantumneruit. Do you
want nme to do quantumneruit as an issue of law that | would
decide or do you -- | just don't think that they have
anyt hi ng, because you have no testinony, M. Itkowtz, you
have nothing in the record.

| can't inmgine you could go to this situation and
not have anything on the record.

MR | TKONTZ: Wiy can't we submit the issue of
admi ssion -- admitted conduct to the jury to see whether the
statute of frauds applies.

THE COURT: No. Thank you. Should I close the
record up?

MR, GOLDMAN: What do we do about quantum neruit?
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Pr oceedi ngs

THE COURT: Well, I'mgoing to take it to nyself so
we're not going to have anything nore. Well, they'll cone
back tonorrow and they' |l dismss them

MR, GOLDVMAN.  Thank you, Your Honor.

MR | TKONTZ: So you will give us guidance
tomorrow as to what we're supposed to do on statute of
frauds on unjust enrichnment?

THE COURT: \What?

MR I TKONTZ: | nean, on quantum neruit.

THE COURT: No. | just said that I'"'mgoing to
bring it to nyself. There's not going to be anything
submi tt ed.

MR | TKONTZ: So you're going to decide it based
on?

THE COURT: On witings that you'll give ne, all
right. Decide on when you want to do that.

MR, GOLDVAN.  Thank you very rmuch.

Tonorrow can we, once you excuse the jury, can we
speak to the jury if they want? | subnmit they want. Cone
on, they spent a week and a half with us.

THE COURT: Yes. | don't care one way or the
other. Just don't do it in ny presence and don't do it in
the jury room You can do it if you can catch them

MR, GOLDVAN:.  Thank you.

THE COURT: But |I'mgoing to nmake plain that they

[4/18/2013] 4/18
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Pr oceedi ngs
don't have to.
MR, GOLDVAN:  Ckay.
(Wher eupon, the matter was adjourned to April 19,

2013 at 9:15 a.m)
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