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Pr oceedi ngs

THE COURT: Anything before the jury cones in?

MR GOLDVMAN: | don't know if that's a witness or a
potential wtness.

THE COURT: No, that's not a w tness.

MR, GOLDVAN: Ckay.

THE COURT: Your schedule at this point is that M.
Trunp will be here when?

MR | TKONTZ: Well, depending on how efficient we
are this norning, it could be this afternoon.

THE COURT: This afternoon? M. Ross, yes, come on
up, please cone.

MR. GOLDMAN:  Your Honor, when we discussed this
yesterday, it was M. Trunp is planning on being here at
2: 15 because we anticipated that we would be able to be
efficient and conplete M. Ross by the 12:40 break. He is
on call. | suggest maybe at sone tine we take a break at
10: 00 or 11:00, we see where we are, and | don't know what
the protocol would be for him you know.

THE COURT: Ckay.

(Wher eupon, the witness resunmes the stand.)

(Whereupon, the jury enters the courtroomand the
follow ng transpired:)

THE COURT: Good norning, jurors. Please be seated
everyone. | apologize. The Court was late this norning, so

that's the reason why we're a little delayed. Sonething I
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Ross - Plaintiff - Direct (M. Itkowtz)
had to finish before | could come down here.

Wth that, you're continuing your examination. |
don't know what to call it, but your exam nation.

MR, GOLDVAN:  Your Honor, upon reflection this
evening, | have no nore questions for Ms. dosser. Thank
you.

THE COURT: kay. Any redirect?

MR | TKOW TZ: No, Your Honor.

THE COURT: Very good. Call your next w tness.

(Whereupon, the witness exits the stand.)

MR | TKON TZ: George Ross.

THE COURT: Conme up while we're waiting for M.
Ross.

(Wher eupon, an off-the-record di scussion was hel d
at the bench anong the Court and counsel.)

THE COURT: Al right.

Sir, who are you calling?

MR I TKOWTZ: M. Ross.

THE COURT: M. Ross, please cone up.

(Wher eupon, the witness takes the stand.)
GEORGE H ROSS, called as a witness, having been
first duly sworn, was exam ned and testified as follows:

THE COURT CLERK: Pl ease have a seat. Please state

your nane for the record and spell your |ast nane, please.

THE WTNESS: George Ross, R-OS-S.
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Ross - Plaintiff - Direct (M. Itkowtz)
THE COURT CLERK: Thank you. And your hone
addr ess, pl ease.
THE WTNESS: 10 Thixton, T-HI-X-T-ON, Drive,
Hewl ett Har bor, New YorKk.
THE COURT CLERK: Zip code?
THE W TNESS: 11557.
THE COURT CLERK: Thank you. Counsel, your witness
i S sworn.
MR | TKON TZ: Thank you.
DI RECT EXAM NATI ON
BY MR | TKOW TZ:
THE COURT: M. Ross, you don't have a middle
initial, do you?
THE WTNESS: H. | don't usually use it, but I
like it.
THE COURT: kay, His for you. Go ahead.
M. Ross, what is your occupation?
I'"'ma | awer.
And how | ong have you been a | awer?
Si xty years.
Si xty years?

Sixty years. It would be sixty years this year.

O » O rr O r O

And you work at M. Trunp's offices?
THE COURT: You have to speak up, sir.

Q You work at M. Trunp's offices?

[ 4/11/2013] 4/11
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Ross - Plaintiff - Direct (M. Itkowtz)
A Yes, | do.
Q And how | ong have you been working in M. Trunp's
of fices?
A On this last one, 17 years; on a four day a week basis.
Q Ckay. And you primarily work for M. Trunp, correct?
A At this time, yes.
Q And for the last 17 years primarily you work for M.
Trunp?
A Well, | have ny own practice, but primarily still for
M. Trunmp, yeah, you could say that.
Q And prior to working for M. Trunp, you were a partner
ina law firn®
Ch, yes.
And what |law firmwas that?
Dreyer & Traub.
And how | ong were you a partner there?
Twenty years.

And as a partner at Dryer & Traub, what was your role?

> O » O » O >

Well, | was one of the senior partners in charge of
running the firmand handling all of the I awers that work for
us, and representing clients.

Q Now, at Dreyer & Traub, that was a real estate firm
primarily?

A Ch, vyes.

Q And in your experience as a | awer, you have a | ot of

[ 4/11/2013] 4/11
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Ross - Plaintiff - Direct (M. Itkowtz)
experience in real estate; do you not?
A Oh, yes, that's ny forte. | would think so.
Q Okay. Now, when you were working for M. Trunp in 2004
you becane aware, did you not, that M. Trunp was seeking to
|'i cense his nane?
A Yes, that's true.
Q And, in fact, in connection with that he had entered
into a menorandum of understanding with ALM correct?
A That cane to ny attention, yes.
MR ITKONTZ: At this tinme, | would show the
w tness Exhibits 1 and 2.
(Docunents handed to wi tness.)
Q Now, Exhibit 1, sir, is a menorandum of understandi ng,
correct?
A That is correct.
Q Now, when that nenorandum was executed, that
nmenor andum - - that was executed in Septenber of '03, correct?
A That's right, yeah. It says, entered into Septenber
25, 2003.
Q And at the tine that this was executed, you were
working for M. Trump?
A That is correct.
Q But you were not involved with this docunent, correct?
A Not at all.
Q

And when did you start to becone involved with the
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Ross - Plaintiff - Direct (M. Itkowtz)
mar keting of M. Trunp's name?

A In 2004.

Q And when was that, about February would you say?

A I don't recall the exact date, but M. Trunp was
interested in marketing his name, thought that he ought to do it
directly; and that he started to do it and told nme what he was
pl anni ng on doing. And also advised nme to do this agreenent in
exi stence and asked nme to look at it.

Q Now, there cane a tinme when this agreenent was
ext ended, correct?

A That's correct.

Q And that was in Plaintiff's Exhibit 2, which was an

ext ensi on agreenent ?

A That's correct.

Q And were you involved in that docunent?

A No, | was not.

Q And what was the date of that extension?

A It's January 13, 2004.

Q Now, | ooking at Exhibit 1, when you were -- since that

time, since let's say January of 2004, you have had tinme to
acquai nt yourself with these two docunents, correct?

A Absol utely.

Q And the original nenorandum of understandi ng had a
nunber of requirements for ALMto neet before it could get a

fee, correct?

[ 4/11/2013] 4/11




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Ross - Plaintiff - Direct (M. Itkowtz)

A That's correct.

Q And anmong those was it had a provision called the
acceptabl e license requirenent, correct?

A Absol utely.

Q And that acceptable |icense was a high bar, correct?

A It was a what?

Q Hi gh bar?

A It was what they agreed upon. | don't know whether it

was high or low. It was what they agreed on.

237

Q So you don't recall ever saying -- noting that it was a

very high bar?

A No, never. This is what was agreed upon. It was
sighed, they both signed it. | wasn't privy toit. This is
what they agreed to and what the parties would be bound by.

Q Now, that bar that they had to neet was a license term
of seven years and it had to be $25 mllion, correct?

A That's -- whatever the agreenment says, that's what it

was.
Q You want to take a | ook?
A Well, that's it, yeah
Q That's what it says, correct?
A That's fine.

Q Now, it also provided that ALM woul d have to have a
significant role in negotiations, correct?

A | agree. Provided they would be the excl usive agent,
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Ross - Plaintiff - Direct (M. Itkowtz)
yes.
Q Ri ght .
A But | don't know that that's the role, was in
negotiations or not. \Watever the agreenent says, that's what
it says.
Q Well, you said you acquainted yourself with it, right?
A | read the agreenent, yes.
Q And it required -- let's turn to page 2 -- that an

acceptabl e deal had to be seven years?

A Yeah.
Q There had to be $25 million in guarantee?
A Ri ght.

Q And there had to be a mininumlicense fee royalty rate
of ten percent?

A Ri ght .

Q And if all those requirenments were nmet, ALM would get a
fee of 22.5 percent, correct?

A Correct, that's what the agreenent says.

Q Now, when you becane involved with this, you | earned
that M. Danzer was working for ALM correct?

A When? What point in tine?

Wll, let's say as of February '04.

No, no, | don't think at this point -- | don't recal
when | first met M. Danzer. | don't recall, but it was -- it
was in '04, yes. | don't renenber the exact date.
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Ross - Plaintiff - Direct (M. Itkowtz)

Q I''mnot asking you the exact date. |'m asking you
general |y when you becane involved in this project, because
prior to that you weren't, you were doing other things?

A That's correct.

Q When you started to i merse yourself -- did you inmerse
yourself in this?

A Did | inmrerse nyself in what, in the contract?

Q In the marketing program

A Oh, yeah.

Q So at that point you becane aware that ALM was wor ki ng
on trying to get |eads, correct?

A At that point, | was aware of the agreenment; and
don't remenber when | first nmet Danzer, but he indicated, yes,
that at some point he cane into the picture at that point and
said yes, he was working to make deal s.

Q Right. And at that point that you had interaction with
M. Danzer, you learned that M. Danzer was the point person for
ALM correct?

A He indicated he was, yes. | didn't know that to be a
fact, but he indicated he was the point person.

Q And he was the person that you were dealing with,
correct?

A On behal f of ALM absolutely, correct.

Q Now, there cane a tine -- now, M. Danzer was worKking

with a couple of different -- on a nunber of different |eads,
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correct?

A No. That's what he said. | didn't knowit to be a
fact.

Q Well, that's what he told you, right?

A Yes.

Q He told you he was working on different deals, correct?

A At one point in time he did, yes.

Q And there canme a point where he said | have a good | ead

with a conpany called Phillips-Van Heusen; is that correct?

A Phillips-Van Heusen, at one point he indicated that he
had a connection with Phillips-Van Heusen, yes.

Q And he advi sed you, did he not, that he thought
Phillips-Van Heusen would be a very good prospect for this
proj ect?

A He didn't tell ne that at that point, but they had a
reputation and, yes, they would be a good prospect, and he
i ndi cated that he could control Phillips-Van Heusen.

Q And you said, "he could control ;" what does that nean?

A Effectively means he nade it clear to ne that if we
didn't work through himand pay hi mwhat he wanted, he would
kill the Phillips-Van-Heusen deal. Made it clear

Q And he told you that before --

A He didn't know. He didn't say --

Q Excuse nme, excuse ne, let nme finish the question,

pl ease.
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Ross - Plaintiff - Direct (M. Itkowtz)
He told you that at the outset, before he brought them

to the tabl e?

A Yes.

Q So how did that conversation go; he said, by the way, |
have Phillips-Van Heusen who's interested and if you don't -- if
| don't like the way you're handling things, I'mgoing to kil
the deal ? That was the conversation?

A No, that's not the conversation, but that's your

interpretation.

Q Excuse me, excuse nme. |If | ask you a question that
calls for a yes or no answer, | would appreci ate your answering
yes or no.

A Fine. | have no problemwith that.

Q Now, in the spring of 2004 M. Danzer told you that he
was working on a lead with Phillips-Van Heusen; is that correct?
A That's correct.

MR, GOLDMAN:.  Your Honor, objection

THE COURT: It has been asked and answered.

MR. GOLDMAN: Al so hearsay.

THE COURT: |'mnot so sure about that. You can
only answer if you know sonething personally. So if you
don't know sonet hing personally, you have to tell us you
don't know.

THE WTNESS: kay.

Q Now, there cane a tinme when he said I'd like to set up
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Ross - Plaintiff - Direct (M. Itkowtz)
a nmeeting with Phillips-Van Heusen, correct?

A Yes.

Q And prior to that, he had tal ked to you about ot her
conpani es, correct?

A He nmenti oned ot her conpanies, yes.

Q Right. And when he nentioned the other conpanies, did
he say, by the way, if |I don't like any of those potenti al
arrangenents | can kill those deals too?

A There were never any deals to kill.

Q So I"'mjust trying to understand how the origina
conversati on went when he brought up Phillips-Van Heusen.

THE COURT: Just ask himwhat the conversation was.

Ask hi mwhat the conversation was.

Q Do you recall your first conversation with M. Danzer
about Phillips-Van Heusen?
A Yes.

Q And it's your testinony, is it not, that during that
conversation he said | have Phillips-Van Heusen as a lead, 1'd
like you to neet with them did he say that?

A He wanted us to nmeet with Phillips-Van Heusen, yes.

Q And during that conversation he said, and if | don't
li ke the way you conduct yourself I'll kill the deal ?

A No, he never said it at that conversation, no.

Q So when he told you about Phillips-Van Heusen, he told

you that he wanted to set up a nmeeting with you and Phillips-Van
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Ross - Plaintiff - Direct (M. Itkowtz)
Heusen?

A That's correct.

Q And you were an agent of M. Trunp, correct?

A I was -- yeah. Yes, that's correct. | didn't say an
agent is the right word. | was the |lawer in charge of the
transaction, yes.

Q Well, it's adnitted in this case that you were an agent
of M. Trunp?

A I wouldn't say agent, at this point.

MR. GOLDMVAN:  (bj ecti on.

THE COURT: Objection. I'mgoing to overrule. |I'm
going all ow that question but, you know, cone on up.

(Wher eupon, an off-the-record di scussion was held
at the bench anong the Court and counsel.)

Q Now, | show you what's been nmarked as Exhibit 28.

THE COURT: 28 is in evidence. | don't think we
have 28.

MR WLTENBURG | have it right here.

THE COURT: It's in evidence, but it's not been
shown.

(Docunent handed to wi tness.)
Q This indicates that a neeting was set up with you and
PVH for June 24th, correct?
MR GOLDMAN. I'msorry, | didn't hear the

question. | apol ogi ze.
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Ross - Plaintiff - Direct (M. Itkowtz)
Q | said, this indicates that a neeting was set up
between you and M. Danzer and PVH for June 24, 2004, correct?
A No, that's not correct. |t doesn't say the date. It
says, effectively, | want to thank you.
MR. GOLDVAN: (bj ecti on.
A It doesn't say the date.
THE COURT: Sir, he asked the question. You know
that this is a formof cross exam nation, right?
THE WTNESS: Right.
THE COURT: So you have to answer the question
either yes or no, all right, or I can't answer.
A The answer is no.
Q Al right. This -- oh, wait a second, | neant 92.
Sorry, that's the problem
THE COURT: Wit a second, he gave you the wong
docunent .
MR | TKOWN TZ: Excuse ne, | nmade a nistake. As
G | da Radner used to say, never nmind. W're going to go to
92.
THE COURT: What do you want shown? Wat nunber
are we tal ki ng about ?
MR | TKONTZ: 92.
THE COURT: kay. You didn't tell the Court.
MR I TKONTZ: | saidit, but I didn't speak |oud

enough, Your Honor. N nety-two.
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Ross - Plaintiff - Direct (M. Itkowtz)
THE COURT: 92 is what we're | ooking at that has
been admitted into evidence also. Al right.
MR ITKONTZ: 92 is in evidence, | believe.
THE COURT: Yes, right, | said that.
(Docunent shown to witness.)
Q M. Ross, this indicates that a neeting was set up by
M. Danzer with PVH and yourself for Thursday, June 24th at
10: 00 a.m, correct?
A That's correct.

Q And that neeting occurred, correct?

A | don't recall if it occurred on that date, but it did
occur.

Q Well, it occurred in June, in |ate June of 2004,
correct?

A I would think so.

Q And at that neeting you recall what was discussed?

A We di scussed the possibility of an agreenent with PVH
where they woul d be a |icensee of the Trunp nanme, as far as
shirts and ties were concerned.

MR, | TKOWN TZ: Ckay. Just one second, |'ve got to
find sonething here.

THE COURT: The fornmer docunment that you were
| ooki ng at, can we have that back

THE W TNESS:  Sure.

MR | TKON TZ: Just one second.
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Ross - Plaintiff - Direct (M. Itkowtz)
THE COURT: You want a few minutes to do that, then
we can conme back? W can take a break
Q Isn't it a fact, sir, that at that nmeeting in June you
basically canme to an agreenent with PVH?

A That's not a fact.

Q That's not a fact. So at the neeting you di scussed the
potential |icensing?

A Yes.

Q And was that sonething that you were interested in?

A Yes.

Q And was PVH interested in?

A Yes.

Q And it was a positive neeting?

A Yes.

Q And at the conclusion of that neeting, was it not the

case that you and PVH indicated to each other that you wanted to
continue to explore this possibility?

A Yes.

Q And you were interested in this particul ar conpany
because it was a | eading shirt manufacturer in the United
States, if not the world, correct?

A Yes.

Q This was a great opportunity for the Trump
Organi zation, correct?

A We thought it was appropriate. How great it was only
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Ross - Plaintiff - Direct (M. Itkowtz)
time would tell.
Q But this was sonething you were excited about?
A Oh, absolutely.
Q And this was a deal that you thought should be done if

it could be done?

A Yes.
Q Now, just looking for something here | want to ask you
about .

At your Exanination Before Trial, did you not say words
to the effect that at that June neeting many of the essentials
of a deal were pretty nuch agreed upon?

MR. GOLDVAN: (bj ecti on.

THE COURT: No, I'Ill allow that.

A It depends on what | call the essentials, but there
were a lot of things were basically agreed upon
Q So basically --

MR, GOLDVAN. (bjection. Can we approach?

THE COURT: Yes.

(Wher eupon, an off-the-record di scussion was held
at the bench anong the Court and counsel.)

THE COURT: Jurors, I'mgoing to give you a little
norni ng break. That doesn't nean you don't get a second
break, but please don't discuss the case anpbngst yoursel ves;
no comments as to anything that's going on, keep an open

m nd. See you back here about five ninutes, which nakes it
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Al right.

(Whereupon, the jury exits the courtroom and the

follow ng transpired:)

THE COURT: Al right, M. Ross, you can step down.
(Wher eupon, the witness exits the stand.)
(Wher eupon, a brief recess was taken.)

(Conti nued on next page.)
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(Continued from previ ous page.)
(Wher eupon, the jurors entered the courtroom
and resuned their respective seats in the jury box.)
THE COURT: Pl ease be seated.
M. Ross, | remind you you are -- you renmain
under oat h.
Go ahead.
DI RECT EXAM NATI ON
BY MR | TKOW TZ:
Q | started to ask you about the June 24 neeting but
I want to backtrack --
THE COURT: | can't hear you, sir.
BY MR | TKOW TZ:
Q I want to backtrack to the nenorandum of
under st andi ng.
The menorandum of understandi ng di d not have
what | awyers would call a nerger clause, correct?
A A what cl ause?
Q A nerger clause.
THE COURT: |If you want to |l ook it over, | ook
it over.
A There's nothing that tal ks about a nerger cl ause,
no. Didn't have it.
Q It didn't have a nerger clause?
A No.

Donna Evans, O ficial Court Reporter
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Q Now, a merger clause is a particular clause that
| awyers in particular use in agreenents on a regul ar basis,
correct?

A Depends on the agreenent.

Q And a nerger clause, what it does is says that an
agreenent can't be nodified unless it's nodified in witing
and signed by the person agai nst whomthe witing is going
to be charged; isn't that correct?

MR, GOLDMAN:  Cbj ection.

THE COURT: 1'Il allowit.
A You're tal king general law at this point?
Q Yes.
A Ceneral law, where parties agree on sonething and

t hey deci de what the agreenent is going to say, howit's
said, and what clauses it will have. | was not privy to the
agreenent. Wuld I have drawn it this way? No. Wuld I
have been -- let it happen? It happened not by ne.

Q Sir, | think you' re going way beyond ny question.
My question is sinple. You stated you're very experienced

in real estate transactions, correct?

A Yes.
Q It's a standard clause in a real estate
docunent - -

MR, GOLDMAN: Cbjection, your Honor, this is
not a --

Donna Evans, O ficial Court Reporter
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THE COURT: Sir.
bj ection is the only word and | sustain
t hat .
Go on.
Q Is it not -- a nerger clause basically says that,
an agreenent can't be nodified unless it's in witing and

signed; isn't that correct?

MR, GOLDMAN: Cbjection. 1'Il allowit. He
is alawer, | will allowit.
A Mer ger cl auses take all shapes, not necessarily
t hat one --
THE COURT: Some of them take that shape or
not .

THE W TNESS: Sone of them do.
BY MR | TKOW TZ:
Q When it does have that shape, you can't nodify the
agreenent unless it's in witing, correct?

MR, GOLDMAN:  Cbj ection.

THE COURT: | will allowit.

A You're giving me a hypothetical clause, a
hypot heti cal merger clause --

THE COURT: Sir, this is not a parlor event,
okay, this is atrial. This is where we do rul es of
evi dence, and right now you're on the w tness stand.
There's a question asked. |If it's a yes or no question
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you answer it yes or no. And if you can't answer it

because you don't understand the question you tell us

so. But if you understand the question, the answer is
ei ther yes or no.

Q The purpose of a nmerger clause is to nake sure an
agreenent can't be nodified unless it's in witing and
signed by the parties; isn't that correct?

THE COURT: Yes or no.

A Yes.

Q Now, when there's a nmerger clause you can't change
it unless it's in witing, correct?

MR, GOLDMAN: (Cbjection, your Honor.
THE COURT: Asked and answered. Let's go.
BY MR | TKOW TZ:

Q Now, did your nenorandum of understanding from --
did M. Trunmp's nenorandum of understandi ng, that you had
nothing to do with, did that have a nerger cl ause, yes or
no?

MR, GOLDMAN:  Cbj ection.

Can we go on the record in the back?

THE COURT: No.

I"'mgoing to sustain the way it's phrased.

If you can't figure out why I'mdoing it cone on up.

Al right? Rephrase it.
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BY MR | TKOW TZ:

Q Take a | ook at the nmenorandum of understandi ng and
tell ne if there's a nmerger clause in there?

A No.

Q Take a | ook at the extension agreenent extending
the time to get a deal until June 30th and tell nme if
there's a nmerger clause in there?

A No.

MR, GOLDMAN: Cbjection, your Honor, |'d like
to go on the record outside the hearing of the jury.

THE COURT: Al right, in the back

M. Ross, you can sit over there somewhere.

Jurors, we're going in the back. You can
take a stretch break, if you want to do that, but do
not tal k about the case and don't talk to anybody el se.

(The followi ng was heard in the robing room)

MR, GOLDMAN: For purposes of the record, he
is not an expert witness, nunber one, he is a | awer.

Your Honor is the one who's charged with discussing the

law as it applies to this case. Your Honor has

addressed -- if | can for the record, you may di sagree
with nme but I'mentitled to nake nmy record.

Your Honor has addressed what the |egal
standards are for themto satisfy the statute of frauds

as it relates to this unsigned witing connected to a
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signed witing. It has nothing to do with nerger
clause or no nmerger clause. 1In fact, that was one of
the argunents that were raised, and it was said that as
to the nerger clause, you rejected the defendant's
argunment that that unsigned witing is to be
di sregarded because it didn't have a nerger clause.
However, you ruled that that unsigned witing, if it
contains all the material terns and is referable to the
two signed witings, could be considered a
nodi fication, albeit unsigned to the two signed
witings. This merger clause is not for the province
of the jury. |1 want to be very clear on the record
that's why | objected. Your Honor overruled ne, and |
think it's a m stake.

THE COURT: M. Itkowitz, what are you doing
this for?

MR | TKONTZ: 1'mdoing this --

THE COURT: To try to establish that indeed
it's part and parcel, therefore, you' re going to nerge
it together, right?

MR | TKONTZ: No.

THE COURT: What are you doing it for then?

MR ITKONTZ: |1'mtrying to establish that
M. Ross, being as know edgeable as he is, and he's
very know edgeabl e, knew that there wasn't a nerger
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clause in there, okay.

THE COURT: So what ?

MR | TKONTZ: That may have inforned the way
he act ed.

THE COURT: Well, sir, let me put it to you
this way, all right? He isn't an expert but he is an
attorney and so, therefore, he is -- he is charged with
a nodi cum of know edge of the law. So in ternms of you
ask this of a lay person, do you know what a merger
clause is, you made the objection, | would be two tines
in favor of you because he woul d have no reason to know
what a nerger clause is.

On the other hand, enough. Let's go on to
t he issues.

MR, GOLDMAN: For the record, your Honor, |I'm
going to ask for a charge on that. That has to be
expl ained to the jury because they now believe that
because the agreenments don't have a nerger clause --

THE COURT: Let's worry about the jury later

on.
MR | TKON TZ: Your Honor, | just -- |'ve
| ost track --
Can you read back the last question and
answer ?

THE COURT: It's about the nmerger clause so
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forget about it.
Go on to the next thing.
MR | TKONTZ: Ckay.
(The followi ng was heard in open court.)
THE COURT: Go ahead.
BY MR | TKOW TZ:
Q Returning to the neeting that was set up by
M. Danzer on June 24th with you and PVH, isn't it a fact
that at that neeting you essentially worked out the deal of
the |icense?

A Not a fact.

Q It's not a fact?
A No.
Q Well, do you recall giving deposition testinony in

this case?

A | recall giving testinony, yes.

Q And that was deposition testinony, correct?
A Yes.

Q So -- and you gave sworn testinony on that?
A Yes.

Q And that was on April 10, 2000 -- excuse nme. No,
that was on March 24th, 2011, correct?

A That coul d be the date.

Q Is that -- you were in ny office when | asked you
questions, correct?
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Yes.
And there was a court reporter there?
Yes.

And you answered questions under oath?

> O >» O >r

Yes.
Q And do you recall at page 79 being asked this
series of questions and giving this series of answers?
THE COURT: Fromline to |line.
MR ITKONTZ: Fromline two to line 20 on
page 80.
THE COURT: One second. Actually it's line
20 on page 80, okay.

MR | TKOW TZ:

THE COURT: Wait.

MR ITKONTZ: |'msorry.

MR, GOLDMAN: \What page and line are you
readi ng to?

THE COURT: Page 80, line 20.

Ckay.

BY MR | TKOW TZ:

Q Do you recall --

THE COURT: Wiit, one second, |'m asking
counsel

MR. GOLDMAN: The only thing | would ask is
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that he be shown the sane exhibit he was shown for the
questions and answers, because if you | ook at page 78
he was given --
THE COURT: Sir, no. Enough already.
Go ahead. Were you asked these guestions and

gave t hese answers.

BY MR | TKOWN TZ:

Q Were you asked these questions?
"Q Look at page two of the docunment that

i ndi cates an agenda for that neeting --"

THE COURT: Wit a second. Then show himthe
docunment. It's in evidence.

It's already in evidence, sir, right?

MR WLTENBURG It's been in evidence but
has not yet been nade.

THE COURT: W were looking at it yesterday.

MR | TKONTZ: No, that was the August 26
neeti ng.

THE COURT: Al right. Let's see.

(Pause a.)

THE COURT: \What nunber is it?

MR. WLTENBURG Trial Exhibit 93.

MR GOLDVAN: | have it as Trial Exhibit 22

THE COURT: And 93.

(Pause.)
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THE COURT: It's a duplicate.

MR GOLDVAN: | don't have 93 in the book
showi ng that anything was consented to. Can | see what
you have?

THE COURT: Here, show mine. See if they can
consent .

(Pause.)

MR, GOLDMAN: Except 93 is --

THE COURT: |If you're going to have an
obj ection conme on up. You don't talk before the jury.

(Wher eupon, there's a sidebar discussion off
the record, out of the hearing of the jury.)

THE COURT: Sir, do you have two pages,

M. Ross?
THE W TNESS: Yes, | do.

THE COURT: Go ahead.

BY MR | TKOWN TZ:

Q Sir, take a | ook at the second page of Exhibit 93.
di gress then go back to the deposition

That says, agenda --

THE COURT: Don't read it. You don't have to
read it because it says | ook at page two of the
docunent. Go fromthere. You're doing deposition
testinony. Begin with question then get an answer.

MR | TKONTZ: Al right.
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Q Look sir --
"Q Look at page two of the document that

i ndi cates an agenda for that neeting?

"A Yes.
"Q Did you ever see this?
"A | don't recall.

"Q Was Donald Trunp at this neeting?
"A | don't know. It may be. | don't recall.
"Q Do you recall if Mark Weber was there?
"A | don't know.
MR, GOLDMAN: Cbjection. The answer is not |
don't know, it's | don't recall.
MR ITKONTZ: | said | don't recall.
THE COURT: You said | don't know.
BY MR | TKOW TZ:
"A | don't recall."
THE COURT: Do you want ne to do it? [|'Il do
it alot better.
MR ITKONTZ: |'msorry.
BY MR | TKOW TZ:
"Q Do you recall if Allen Sirkin was there?
"A Allen Sirkin was at the neeting and | think
Mar k Weber was at the neeting, and Ken Wse was
probably there. | was probably there and Jeff was
there. So all the parties were there. Was Donald
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there? | doubt it.

"Q What occurred, to the best of your
recol |l ection, at that neeting?

"A W wor ked out the deals of the license. W
wor ked out the ternms of the |icense.

"Q And what were the ternms that you recall that

you worked out?

"A What ever showed up in the final |icense
agr eenent .
"Q So what ever showed up in the final |icense

was negotiated at the neeting?

"A Not necessarily. It could have been
negotiated at a later date. There could have been
tines --"

THE COURT: No, no. There could. There.

MR | TKONTZ: Yes.

"There could have been tines from di scussi ons
until you had the docunents, until the docunents were
finalized. | assunmed there were changes that were made
and then both parties agreed on the docunents and they
signed it. | don't see that the evolution of how the
docunent got signed is critical, but so be it."

Do you recall being asked --
THE COURT: Were you asked these questions

and did you give those answers?
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Q Were you asked these questions and did you give
t hose answers?

A Absol utely.

Q Now, let's go back to exhibit -- the exhibit
that's referred to in the deposition, which is Exhibit 93,
trial exhibit. And Exhibit 93, is it not, is an e-mail from
Debbi e Bonilla on behal f of Kenneth Wse.

Do you recall who Kenneth Wse was?

A Yes.

Q Who' s Kenneth Wse?

A He was the PVH president of |icensing.

Q So he was an inportant person?

A Well, he's a person, he was who he was. How

i mportant he was | don't know.

Q And you said -- this is an e-mail fromhis
secretary saying, attached please find the agenda for the
Donal d Trunp neeting tonorrow, Thursday, June 24th.

Now, the next page on this is the agenda. Do
you see that?

A Yes.

Q And it shows busi ness overview Donald Trunp,
overvi ew opportunity, distribution, consuner profile and
Donal d Trunp narketing participation.

Now, it also anticipates who's going to be
attending this neeting, Mark Wber.
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He was the president of PVH, right?

A That's what it says.

Q Allen Sirkin. He was the vice chairman of PVH
dress shirts, correct?

A Correct.

Q And Kenneth Wse, president of PVH |licensing and
public relations?

A Yes.

Q CGeorge Ross EVP, that neans executive vice
president of Trunp Organization, right?

A Ri ght.

Q And Jeff Danzer, executive vice president ALM
I nternational ?

A Yes.

Q So on June 24th, then, to sumup, you met with the
PVH and you basically came to the essentials of an
agreenent. That's what you said at your deposition,
correct?

A Yes.

Q Now, there night be changes that woul d be made,
but if both parties were willing to go forward you were
going to get a deal, and you knew that on June 24th,
correct?

A There would ultimately be a deal subnmitted, yes.

Q And that's a deal you wanted to nake?
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A It's a deal we wanted to nmake if it was
acceptabl e, sure.

Q Well, if it's acceptable. You're not neaning --
your meani ng acceptable in the common parl ance of the word,
correct?

A No, | nean acceptable that we entered into an
agreenent whi ch was bi ndi ng upon both parties which covered

all aspects of the |licensing agreenent.

Q Ri ght.

A A formal agreenent based on an agreed set of
facts.

Q Now, when you used the word acceptable, you

weren't tal king about acceptable in ternms of the definition
of acceptable |icense in the nenorandum of understandi ng,
are you?

A No.

Q And in fact, you knew in June and thereafter,
shortly thereafter, certainly, that this agreenment was not
going to nmeet the rigorous requirenments set out for an
acceptable license as stated in a nmenorandum of
under st andi ng, correct?

MR, GOLDMAN: (Cbjection to the form

THE COURT: Do you understand the question
yes or no?

THE WTNESS: Yes, | understand the question
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THE COURT: 1'Il allowit to be answered.

A I -- my understanding of it was the agreement with
PVH woul d not neet the criteria set forth in the nenorandum
of under st andi ng.

Q And you knew t hat the deal was not going to get
conmpl eted by June 30th?

A Yes, | knew it would not be conpl eted by
June 30t h.

Q And you knew there was a three nonth period, a
tail period in the nmenorandum of understanding, correct?

A Yes.

Q And so you knew that after this neeting a nunber
of things had to happen, correct?

A Nunber of things had to happen? Yes, that's true.

Q So anmong those things that had to happen was that
you had to finalize the details and reduce it to a witten
agreenent binding on both parties, correct?

A That's correct.

Q And al so, you knew that you were going to have to
renegoti ate the comi ssion that ALM woul d ot herw se be
entitled to, correct?

MR, GOLDMAN:  Cbj ection.
THE COURT: Sustained on that. There's no

background on that.
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BY MR | TKOW TZ:

Q The menor andum of understandi ng provided that ALM
was going to get a 22.5 percent conmission if it brought an
acceptable license to the table, correct?

A That's correct.

Q Now, you knew in June that -- on June 24th -- by
June 24th you knew that this agreement was not going to neet
the acceptable license criteria, as set forth in the
nmenor andum of under standi ng, correct?

A That's correct.

Q And you knew t hat ALM had brought PVH to the

t abl e?
A Yes.
Q And you knew t hat Jeff Danzer was -- had a cl ose

relationship with Kenneth Wse, correct?

A That's what he said. | didn't know that to be a
fact.

Q Well, you knew that he arranged the neeting?

A Yes.

Q And you didn't know anybody from PVH prior to this
neeting, did you?

A No.

Q So you knew he arranged the neeting, he brought
you to a neeting, and at that neeting you agreed on the
essentials of what turned out to be a |icense, correct?
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A W agreed on the basic, yes.
Q So Jeff Danzer of ALM nade this -- was naking this

deal happen for the Trunp people, correct?

A Yes.

Q But there was a little problem was there not, for
ALM?

A I don't know what you're tal king about.

Q Ckay, well, let ne explainit.

The menorandum of understanding called for
ALMto get a 22.5 percent conmission if it brought an
acceptable license to the tabl e?
A That's correct.
Q You knew this wasn't going to be an acceptable
license within the neaning of the menorandum of

under st andi ng?

A I knew that.

Q You knew ALM had brought the deal to the table?
A That's correct.

Q You knew ALM expected to be paid?

A Sormet hi ng, yes.

Q Right. So you knew that had to be negoti ated,

correct?
A Yes.
Q Now, did it ever cone to your attention that --

after June, going into July, Jeff Danzer was working on
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anot her deal for the Trunp Organization, too, was he not?

A | don't know that for a fact. | don't know what
deal you're tal king about.

Q Was it not -- do you recall, do you recall if Jeff
Danzer was working on a deal involving a conpany called
Coty?

A Not to my know edge, no.

Q Not to your know edge.

Did it ever come to your attention that Jeff
Danzer was working with M. Trunp on a proposal involving
Coty, which is a fragrance nmanufacturer?

A Not to my know edge, no.

Q So to this day you' ve never heard the nane Coty in
relation to ALMand a Trunp license. Is that what you're
telling us?

A You just told nme today at that point --

Q This is the first tine you're hearing it?
A This is the first time I'mfamliar with it. |
heard of it, | wasn't privy at the neeting so | don't know

what they were tal ki ng about.

Q You never heard M. Trunp nention the word Coty?

A No.

Q Let ne just ask you this: |In June of 2004 --
excuse nme, in August of 2004, Trunp was negotiating with two
fragrance conpani es, correct?
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A I don't know. | wasn't privy to it.
Q Did you ever hear that Trunp, for instance, made a
deal with Estee Lauder?
A Yes, but not in that tinme frane.
Q Do you recall when that deal got made?
A Sormetinme in 2005. | don't recall the date. There

was an agreenent, it was a witten agreenent with Estee

Lauder with a license agreenent signed. | don't recall the
date of it. |If you show nme the agreenent | could give you
t he date.

Q Now, | show you what's been narked as Tri al
Exhi bit 115.

THE COURT: Has that record been introduced

or not?

MR ITKONTZ: |'mnot sure, your Honor
honest | y.

(Pause.)

MR ITKONTZ: No, it has not been
i ntroduced.

THE COURT: Alright, let nme see it.

(Pause.)

THE COURT: | think this has al ready been
i ntroduced.

@uys, you should have a list of everything.
115 has al ready been introduced into
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evi dence.
Go ahead. Showing the witness 115 in
evi dence.
Does that refresh your recoll ection?
MR, | TKON TZ: Thank you, your Honor. [|'l
let himread it first then | will ask that question
(Pause.)
BY MR | TKOW TZ:
Q M. Ross, does that refresh your recollection that

there was a proposal to the Trunp Organi zati on happening in

or about August of 2004 from-- involving Coty?
A Yes. There were negotiations with Coty.
Q Now, let nme read you this -- let's read to the

jury and to you this docunent and then |I'mgoing to ask you
a few questions about it.

This is an e-mail from Jeff Danzer dated
August 3rd 2004, to Cathy dosser with a copy to Mark Hager
and a copy to GH Ross at trunporg.com

GH Ross, that stands for George H Ross,
that's you, correct?

A That's right.

Q And you read your e-mmil when you get it, correct?

A Sonetinmes. If it's inportant enough the answer
is, yeah, usually | look at them
Q Well, if you don't read your e-mail you woul dn't
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know if it's inportant?

A I glance on it. | don't know the degree of
i mportance | put on it, but in this instance what it was,

t hey were having discussions with Coty, fine.

Q Can we assune if this e-mail was sent to you on or
about August 3 of 2004, that on or about August 3, 2004, you
m ght have gl anced at this e-mail?

A Yes.

Q Now, it says proposal re Coty and it says, Dear
Cathy. It was great neeting with you, Donald and George
today. Good luck in your new position. |It's going to be
fun working with you to build a Trunp life-style brand. As
di scussed, attached is a letter of interest from-- it says
form-- Coty. The letter spells out Coty's interest in
acquiring a license for Trunp fragrence and gives you a
broad stroke view of stage one of Trunp fragrance detail --

THE COURT: Deal. You said detail.

Q Trunp fragrance deal. Cbviously, there is a |ot
of work yet to be done, and | will be nmeeting with Coty
tomorrow to hash out phase two of the deal. They have

prom sed to do everything necessary to get you five-year

nunbers, proposed advances and guar antees by Fri day.
Regardi ng our deal, as it pertains to the

Coty deal, Mark and | discussed Donal d's offer of

10 percent, as well as his suggestion to try and get a
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hi gher percentage from Coty to justify a higher percentage
for ALM Mark and | thought about how to make this a win
Wi n situation for everyone and have conme up with the
fol |l owi ng proposal .

Then it goes forth and it sets forth a
proposal for Coty for what the percentages would be. And it
shows, to shorten this, that if Coty signs at 5 percent and
Trunp's net is 4.5 percent ALMs fee would be 10 percent.
And if Coty signs at 6 percent ALMs fee would be
15 percent. And if Coty signs at 7 percent ALMs fee would
be 27 percent. Now, this was a proposal that ALM was maki ng
to Trunp; is that correct?

A That's what it says.

(Conti nued on next page.)

Donna Evans, O ficial Court Reporter
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Q That's what it is, is it not?
A This is an e-mail letter. |If it's a proposal, it's a
proposal. It is what it is. It's an e-mail letter indicating

what they said was di scussed at the Coty mneeting.

273

Well, it says that Donald offered ten percent, correct?

That's what it says.

Q

A

Q Is that accurate?

A | don't know. | wasn't there.

Q You don't renenber?

A Not that | don't remenber. Donald -- that's not
Donal d's style. Donald doesn't offer a percentage.

Q | just asked you if you remenber. | didn't ask you for
anything else. So | would ask you to just restrict yourself to
ny questi ons.

A Al right. WIIl you repeat the question, please?

Q Ckay. Were you there at this neeting?

A No.

Q So Jeff Danzer said in this e-mail that Donald offered
ten percent. Now, that indicates that at that tinme the issue of
how nuch ALM woul d be getting for deals that it was going to be
bringing to the table was being negotiated; is that correct?

A No, being discussed. | wouldn't call that a
negoti ati on.

Q Di scussed. kay. So you knew bringing it back to PVH

that PVH was al so being discussed at this tinme, correct?
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A | didn't know -- being discussed at the tinme, yes, but
not as a result of the neeting with Coty.

Q Right. But at or about the same tine --
Yes.
-- you were discussing a percentage with ALM correct?
I was discussing a percentage with ALM? No.
Donal d was di scussi ng a percentage?

| don't know that to be a fact.

o *» O r O >

So you were never present when Donal d nmentioned the

word ten percent to ALM?

A That's correct.
Q Is that correct?
A That's correct, | was never present then.
Q Al right.
MR I TKONTZ: At this tinme, 1'd like to introduce
Exhi bit 100.

THE COURT: |Is that in evidence or is that
i dentification?

MR |ITKONTZ: | believe it is in evidence, but it
hasn't been introduced. It hasn't been discussed.

MR GCOLDVAN:  Your Honor, it's in evidence and it's
the sane as Defendant's M Both are the sanme docunent.

THE COURT: kay.
Q This is a proposal that was sent by Jeff Danzer to

Donal d Trunp on August 3rd, correct?
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A That's what it appears to be, yes.

Q And that was sent on the sane day as this e-mail which
| just showed you, which is Trial Exhibit 115, which di scussed
the Coty deal, correct?

A Yes.

Q Now, in this particular docunent Jeff Danzer wites,
"Donal d," he says, "regarding our deal as it pertains to any
l'i censing deal ALM brings to the Trunp Organization, Mark and |
di scussed your offer of ten percent as well as your suggestion
to try and get a higher percentage frompotential |icensees to
justify a higher percentage for ALM"

And then it goes through a simlar formula as that set
forth. Actually, an identical fornmula as that set forth in this
e-mai | which was sent to Cathy d osser, except this one was sent
directly to Donald Trunp, correct?

A That's correct.

Q Now, do you recall anytime from August 3, 2004 to
August 23rd of 2004 ever having a discussion with M. Trunp
about a different percentage for ALMthan that set forth in the
menor andum of under st andi ng?

A The answer is we never discussed the percentage. There
again, | never discussed that with M. Trunp.

Q Okay. Now, you did discuss it with M. Danzer though,
correct?

A Yes.
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Q And there canme a point, did there not, when you reached
an agreement with M. Danzer that if the PVH deal would cone
t hrough that they would get ten percent, correct?

A No, that's absolutely fal se

Q That's absolutely false. You got the -- on August 23rd
M. Danzer sent a proposal to you and to Cathy d osser -- not a
proposal, its actually a statement -- as to what was di scussed
between you and M. Danzer, and that's Plaintiff's Exhibit 6.

I would ask that -- excuse ne, Plaintiff's Exhibit
Trial 72, and | would ask that it be shown to the w tness.
(Document handed to w tness.)

THE COURT: I n evidence.

Q Now, do you recognize this docunent?
A Yes.
Q Have you | ooked at this docunent at all in the |ast

coupl e of weeks?

A The | ast coupl e of weeks?
Q Yes.
A No, | don't recall looking at it in the last couple of

weeks, soO no.

Q So you didn't | ook at any docunents before coming in to
testify today?

A | 1 ooked at the ones the stock holder -- the agreenent
that you had, and it says nmenorandum of understanding. | | ooked

at that and the one, the extension of the tine. And the answer
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is, yeah, | |ooked at those.

Q So you' ve | ooked at the docunents that |'ve shown you

t oday?
A | didn't ook at this one, no.
Q ' masking you, sir --
A Yeah.
Q -- did you look at any docunent in the |last week or two

weeks that you m ght be asked about when you were going to comne
here and testify to?

A Yes.

Q And you didn't look at this particular docunent in the
| ast two weeks?

A The last two weeks, | night have | ooked at that tine.

Q You mi ght have?

A Yeah, | might have.

Q Ckay. Now, in this docunent Jeff Danzer wites to you
essentially, and "'mjust going to -- it says, "Dear CGeorge, |I'm
happy we have been able to conme to terns regarding our deal as
it pertains to bringing licensing deals to the Trunp
Organi zation. As we've agreed, ALMs fee for any introduction
of a potential licensing partner to Donald Trunp and/or any
other entity associated with Donald Trunp which evolves into a
i censing deal and any subsequent renewal thereof shall be ten
percent of all royalties or such other fees, advances -- i.e.

advances, sign-on bonuses, marketing fees, et cetera paid to
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Trunp. ALMs fee shall be paid to ALMor any other entity it so
chooses within 15 days from when Trunp receives paynent fromthe
l'i censing partner.”
That's what he wote to you on that day, correct?

A That's correct.

Q Now, this was three days before you were going to have
a critical followup nmeeting to your June 24th neeting, correct?

A Three days before? | don't renenber the exact dates,
but it was before.

Q Vell, I'Il show you what's been marked as Plaintiff's
Exhi bit 27 so we get the chronology, and | also ask that you be
shown Exhibit 73.

THE COURT: What's the first one?

MR | TKOWNTZ: 27 and 73.

THE COURT: That's been shown al ready.

MR. WLTENBURG  According to ny records, it has
not been.

THE COURT: Show 73. 73 is in evidence.

(Docunents shown to witness.)

Q So let's get the context here, sir.

On August 23rd Danzer wites you and states what he
says he negotiated with you is going to be the deal, right?

A He doesn't tal k about negotiation. He says, as we've
agr eed.

Q That's right. He says -- he wites to him he says to
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you --
A That we've agreed. That's what he said. But we didn't
agr ee.
Q That's right. Excuse ne.

A We didn't agree

Q I didn't ask you that question, sir, and | really
appreciate if you just answer ny question. | asked you --
THE COURT: M. Ross, please. | said to you before

| don't want to have to becone sharp. You are here to

answer questions and not to add anything el se.

THE WTNESS: kay.

THE COURT: That last portion is stricken and it is
to be disregarded by the jury and it's not part of this
action.

THE WTNESS: |'msorry, Your Honor, | didn't mean
to do that.

Q So again, Trial Exhibit 72 e-mailed to you from Jeff
Danzer, August 23rd, Jeff Danzer says, George, this is our deal,
correct?

A That's correct.

Q This is what we negotiated. He says, this is what
we' ve negoti at ed?

A He says this is what we've agreed.

Q That's right. This is what we' ve agreed?

A Yes.
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Q On August 25th, two days later, he says, "Hi, George,

it was good speaking with you. |1'mlooking forward to a
productive nmeeting tonorrow with Van Heusen. | e-mailed you an
agreenent letter detailing ALM s new deal with the Trunp
Organi zation. | would appreciate it if you could please sign it
and fax it back to nme before our neeting tomorrow. |'ve
attached a copy to this e-mail for quick reference.”

And in that there's an attachnment to that e-mail, which
is the sane -- which is a letter which states the exact sane
words as to what the deal was in the August 23rd letter, but
it"'sinaletter format to you; is that correct?

A It indicates what he understood the deal to be, yes.
THE COURT: No. Is it aletter fornat to you, sir?
THE WTNESS: 1Is it a letter format, yes.

Q And in that letter format he states, just as he stated

on August 23rd, "I'm happy we've been able to conme to terns" --
I"mjust skipping a couple of words -- "as we've agreed, ALMs
fee for any introduction of a potential licensing partner," et

cetera, "which evolves into a licensing deal," et cetera, "shal
be ten percent of royalties or other fees paid to Trunp. ALMSs
fee shall be paid to ALMor any other entity it so chooses
within 15 days from when Trunp receives paynent," correct?

A Correct.

Q So on the 25th, two days later, he sends you anot her

e-mai | saying, "Hey, we're nmeeting tonorrow in advance of the
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neeting. By the way, again here's a renminder this is the dea
we' ve negotiated. This is the deal we've agreed to. Here it
is, please sign it." Correct?
A That's what he says.
Q Now, turn to Plaintiff's Exhibit 31.

THE COURT: Thirty-one?

MR | TKOWTZ: Excuse ne. Twenty-seven, excuse ne,
which is a deposition, Exhibit 31. M nind keeps going to
the bottominstead of the top.

Q Trial 27, look at that. That's the agenda for the
Donal d Trunp neeting on August 26th, correct?

A Yes.

Q And that indicates that attending this neeting was
Donal d Trunp hinself, you, Cathy d osser, Jeff Danzer and Mark
Weber, president of PVH Alan Sirkin; Ken Wse, president of

l'i censing; and Lynn Flynn, correct?

A Yes.

Q That neeting occurred?

A Yes.

Q You were at that neeting?
A Yes.

Q Ckay. So just to set the stage again, August 23rd Jeff
tells you what the deal was as he agreed to with you. He
restates that on August 25th and rem nds you about your neeting

with PVH tonorrow. At the PVH neeting the next day, Donald

281
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Trunp cones.
Now, that was a very successful neeting;, was it not?

A I don't know how you qualify a success. The answer was
the basis of dealing with PVH, that they would be a good
| i censee, yes.

Q And Donal d Trunp enmerged fromthat neeting very happy
about the nmeeting; isn't that correct?

A Absol utely, vyes.

Q And, in fact, when Donald Trunp left that neeting he
gave instructions to his team and that included Jeff Danzer?

A No.

Q He didn't give instructions?

A Jeff Danzer was not part of his team Cathy d osser
and | were the team

Q Okay. So Jeff Danzer wasn't interested in making the
deal happen?

A Ch, | didn't say he wasn't interested. He was | ooking
for a comm ssion, of course he was interested.

Q And his comi ssion was based on bringing the deal to
the table for Donald Trunp?

A He was entitled to get paid sonmething for bringing the
deal to the table, yes.

Q Can | have ny question read back?

THE COURT: Plead read it back

(Wher eupon, the last question was read back by
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the court reporter.)

MR I TKONTZ: | would nove to strike the answer.

THE COURT: The nmotion is -- your objection is
overruled. | amgoing to strike the answer. The answer
required a yes or no. Please answer.

A Yes.

Q Now, according to Cathy G osser's handwitten notes,
which are in evidence as Exhibit 11 in this case, Cathy d osser
noted, as per Donal d, make the deal happen

That was an accurate statenent as to what Donald's
intentions were following this neeting, correct?

A Yes.

Q And | show you what's been marked as Exhibit 74.

(Docunent handed to wi tness.)

A Go ahead.

Q kay. Now, this is an e-mail from M. Danzer, and he
says, "I want to thank you and George" -- he's witing to
Cathy -- "for bringing Donald up to PYH W had a fantastic
neeting. Now you and | have been charged to nmake it happen.™

So obvi ously Jeff Danzer knew that Donald wanted this
deal to happen as a result of the outcone of this neeting,
correct?

A That's correct.

Q And he was certainly incentivized to make it happen,

correct?

283
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A Yes.

Q Because he didn't get paid unless this deal went
t hrough, correct?

A That's correct.

Q And, in fact, you knew, did you not, that if ALM wasn't
getting paid there was no point of themdoing any of this work,
correct?

A Yeah, they get paid. | never had objection -- the
answer is yes, they get paid.

Q Now | want to show you Plaintiff's Exhibit 31

(Docunent handed to w tness.)

Q Now, this is another e-mail fromJeff Danzer to you
dated August 30th, just four days after the PVH neeting, and he
says, "Again, this will confirmthat you have agreed to terns
outlined in ny letter of August 23rd."

THE COURT: Read the whol e thing.
MR | TKOW TZ: Excuse ne?
THE COURT: Read the whol e thing.

Q "Dear George, as per our conversation on Thursday, this
will confirmthat you have agreed to terms outlined in ny letter
of August 23rd and that based upon your agreenment we have
proceeded and introduced you to PVH | ook forward to working
with you."

Did you receive that?

A Yes.
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Q So you knew that -- now, let ne ask you sonething. At
any time up until August 30th, did you ever wite back to Jeff?
He now sends you three comunications stating explicitly what he
says you agreed to.

At any tinme during that period of tinme, did you wite

back to himand say no?

A I never wote back to him no.

Q And you knew that this was a critical stage of bringing

the deal together, correct?

A Yes.

Q Now, at sone point -- now, Jeff Danzer is the one who
arranged for PVH to send its proposal, its fornal proposal,
correct?

A No, that's not true.

Q That's not true?

A No, he didn't arrange it.

Q So he set up the neeting, right?

A Yes.

Q He urged you to bring Donald Trunp?

A Yes.

Q He organi zed the neeting?

A No.

Q He didn't organize?

A Well, he organi zed the people that were there, but he

didn't run the neeting.
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Q | didn't say he ran the neeting, | said he organized
t he neeting.

A He organi zed the people that were going to be there,
yes.

Q You organi zed the June neeting?

A Yes, yes.

Q And he had contacts at PVH that brought PVH into the
mx with Donald Trunp?

A That's correct, he indicated that.

Q And follow ng that, a proposal came from PVH to Donal d
Trunp, correct?

A That's correct.

Q And at sone point in Septenber you or Cathy d osser or
sonmebody said, you know what, it would be nore effective to get
this deal done for PVH to send its proposal directly to Trunp,
correct?

A Yes.

Q And you thought that the deal would get done faster,
correct, if it was done that way?

A Absol utely.

Q And you were in charge of the deal on the Trunp end,

correct?
A That's correct.
Q Now, how many deals -- prior to this tinme, how nany

deal s did you negotiate, approximtely; thousands?
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Are we tal king about |icensing or tal king generally?
Anyt hi ng.
Thousands.
Thousands. So you know how to get a deal done?
Beg your pardon?

You know how to get a deal done?

> O » O >» O >

Ch, sure.

Q Now, on Novenber 29, 2004 an executed agreenent
occurred, that's Trial Exhibit 3. Can | show the witness tria
Exhi bit 3?

(Docunent handed to w tness.)

A Yes.

Q And di d you know whet her or not anybody sent a copy of
that agreement to M. Danzer at ALM

A Probably did. | don't know. | didn't send it, but it
may have been sent.

Q And there cane a tinme when you started getting -- you
started getting -- the deal went into production, the shirts
went into production and they started selling the shirts, and |lo
and behold in July or August you got your first conmi ssion
check, correct, you got your first royalty check?

A Yes.

Q At that tinme you becane aware, did you not --

THE COURT: One second. Do you need a break,

folks? Okay. Al right, so we're going to take a break
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right now and in the nmddle of your sentence you'll pick it
up. So please don't discuss the case anpbngst yoursel ves.
Keep an open mnd. W'||l see you back here in ten m nutes,
at 11: 30.

(Whereupon, the jury exits the courtroomand the
following transpired:)

THE COURT: You nay step down, sir.

(Wher eupon, the witness exits the stand.)

(Whereupon, a brief recess was taken.)

MR. GOLDMAN:  Your Honor, before we get to
schedul i ng.

THE COURT: | was going to ask how | ong.

MR, GOLDMAN: We're just now getting to 2005, and |
assume we're going to go through the papers and letters and
conmmuni cati ons.

THE COURT: | thought the whole point of taking so
much time with the other woman was that you said you weren't
going to take so much tine today.

You know what, M. Ross, you can stand outside, you
don't need to listen to this.

(M. Ross exits the courtroom)

MR GOLDVAN: Let's wait for M. Ross to |eave.

THE COURT: Yesterday when we tal ked about M.
Ross, you said that, gee, nost everything was done through

Ms. d osser, and we spent the whole day on Ms. d osser, but

[ 4/11/2013] 4/11




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

289

Ross - Plaintiff - Direct (M. Itkowtz)
everything was basically done. M. Ross was going to take,
according to your words, a nmaxi nrum of one and a half hours,
a maxi mum Now we've already been at it since, well, we
were late this norning, 9:45. |'msorry?

MR, GOLDVAN:  9: 45.

THE COURT: 9:45, 10:45, 11:45, basically tw and a
hal f hours have gone by and you are nowhere near done. Aml
correct, nowhere near done?

MR ITKONTZ: | would think honestly there's a
shot that | can get this done before 12:45, but I'm
not ori ously bad at estinating.

MR, GOLDMVAN: Apparently.

THE COURT: Onh, yes. Have you ever done trials
bef ore?

MR. | TKONTZ: Yes, |'ve done nmany trials.

THE COURT: So how come you can't figure out how
long a witness is going to take?

MR, | TKOWN TZ: Because sonetinmes depends on what
the witness says and how this witness reacts.

THE COURT: Look, if you knew M. Ross, and you did
hi s deposition and you read his deposition, you could comne
to the conclusion that M. Ross is not going to be the nost
anenabl e witness, he's not going to be quick, you' re going
to have to pull things out of him right?

MR |ITKONTZ: | knew that.
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THE COURT: Right. So you told ne an hour and a
hal f yesterday. That's what you told ne.

MR ITKONTZ: | said | think we can get M. --

THE COURT: You're playing with this Court.

MR I TKONTZ: No, no, no, |'mnot playing.

THE COURT: You're playing.

MR | TKONTZ: Believe ne, Judge, let ne tell you
sonmet hing. Honestly, | would like this trial to be over as
qui ck as possible. | amnot interested --

THE COURT: You should have taken the settlenent.

MR ITKOWNTZ: | amnot interested -- no, |
disagree with that, but | amnot interested in prol onging
the trial.

THE COURT: You think you can get it done --

MR GOLDVAN:  Before |unch?

THE COURT: -- before |unch?

MR ITKONTZ: I|I'mgoing to give it ny best effort.

It mght be al nost done, but | think it's going to be done.

THE COURT: | think you're outrageous, | really do.

This is the kind of thing you' re playing with the jury,
you're playing with ne.

MR ITKONTZ: | will try and nove it as fast as |
can.

MR. GOLDMAN: Just for the record, Your Honor,

practically speaking, even if he finished, and | doubt he

290
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will, at the pace that Counsel proceeds with exhibits, even
if he did and we cane back at 2:15, I'mgoing to be at | east
an hour or nore because | get ny cross of him and he has
now covered the ganbit from January 2004, presumably, to
2008, so | will use the better part of the afternoon, if not
the full afternoon. So M. Trunp is not going this
afternoon, and he'll be here 9:30 sharp tonorrow norning.

MR, | TKOW TZ: Your Honor, | can't argue with that
pl anning, so long as if we get finished earlier we break. |
mean, and | don't want to have to put on another w tness
after this witness. So, | mean ...

THE COURT: Counselor, | ama very reasonable
person. |f anybody knows ,1've done close to naybe 800
trials since | took the bench, and I did lots of, |ike, 300
trials when I was an ADA. And let nme tell you sonething, if
I were an ADA and estimated the way you estimated, | would
have not been an ADA nuch |onger. Not been an ADA because,
guess what, the judges didn't pernmit that kind of behavior.
You said to the judge I"'mgoing to put on this w tness, that
witness is going to be approximately an hour for direct, and
the judge would say how |l ong for cross, okay, we could put
two on in the norning. You didn't get two done in the
norni ng, you were in deep trouble; deep.

MR ITKONTZ: | will nove this along as fast as |

can.
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THE COURT:

M. Ross in first,

ntiff - Direct (M. Itkowtz)
You better. Bring the jury in.

pl ease.

(Conti nued on next page.)

Bring
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(Continued from previ ous page)
THE COURT: kay, M. Ross. Please take the
st and.
(Wher eupon the wi tness resunes the w tness
stand.)
(Wher eupon, the jurors entered the courtroom
and resuned their respective seats in the jury box.)
THE COURT: Ckay, jurors, please be seated.
M. Ross, please take your seat.
Pl ease continue, M. Itkowtz.
DI RECT EXAM NATI ON
BY MR | TKOW TZ:

Q M. Ross, | show you -- M. Ross, the first
comm ssion check arrived in July or August of 2004 -- 2005,
excuse ne?

A Yes.

Q And when that first check arrived ALM knew about
it, right?

A Yes.

Q And M. Danzer from ALMwote to the Trunp
Organi zation and said | amglad to hear you got your
comm ssion check -- your royalty check, when can | get ny
comm ssi on check, right?

A | don't have that information.

Q Do you have any nenory of it?

Donna Evans, O ficial Court Reporter
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A | don't remenber him-- he certainly never
mentioned it to mne.
Q Do you renenber having any discussions with
anybody in the Trunp Oganization in July or August of 2005

about whether ALM and M. Danzer were entitled to get paid?

A Yes, | renenber. | discussed it with Cathy
d osser.

Q Now, | show you what's been narked as Plaintiff's
Exhibit 39. | direct your attention to the bottome-mail in
that chain where it says -- it's fromJeff Danzer to Kathy

A osser with a cc to you. Do you see that?

A Yes.

Q You woul d have gotten that e-mmil, right?

A Yes.

Q It says, Thanks, Cathy, I'Il mss you, have a good

trip and a great weekend. On a separate note, the addressed
i nformati on for ALM has changed, please send the first
conmm ssion check regarding the PVH Trunp deal to, and it
gi ves an address, correct?

A Correct.

Q Now, Kathy d osser wote back to himand says in
the next e-mail up there in the chain says, Jeff is the
bel ow address correct --

THE COURT: That's not what it says.
Q Is the bel ow address your new office address? |

Donna Evans, O ficial Court Reporter
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assume you have checked with Mark Hager and he is
confortable with the check going to your attention. Please
advi se, correct?
A I don't see what you're referring to.

THE COURT: There's a series of e-mails,
okay? So you have the first one here down there you
just read. The answer is the next one up, okay?

(Pause.)

THE COURT: Do you see it now?

THE WTNESS: Yes, | see it.

Q You see there's sone handwiting on this docunent?
A Yes.
Q The testinony in the case is that that's Kathy

d osser's handwriting.

A Yes.
Q So Kathy d osser says -- she nade a notation when
she got this e-mail, says, wait to hear back from George

bef ore processing?

A Correct.

Q As you sit here now, do you recall whether Kathy
d osser contacted you on or about July 15th with respect to
sendi ng a conmm ssion check to ALM?

A She spoke to ne.

Q She spoke to you?

A Yes.

Donna Evans, O ficial Court Reporter
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Q And you okayed that first conm ssion check, did
you not ?
A | okayed a check, | didn't okay --
THE COURT: Up, up. You just say yes or nho.
You okayed the check?
THE WTNESS: | okayed the check.
Q So when she wrote George okayed on 7/20/05 she was
bei ng accurate, correct?
A Absol utely.
Q Now, you al so okayed for her to send out royalty

statenents to ALM correct?

A I never okayed it. | never knew about it.
Q You never new about it?
A No.

Q Did it conme to your attention in August of 2005
that there was an issue as to whether there was a signed
agreenent with respect to ALMs entitlenent to paynent of a
conmi ssi on?

A Yes.

Q And in fact, Kathy d osser --

MR | TKON TZ: Wt hdrawn.

Q Jeff Danzer had sent an invoice to Kathy d osser
for that first comni ssion check on or about August of 2005,
correct? On August 8th?

A I don't have any know edge of that. | assume he

Donna Evans, O ficial Court Reporter
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didit.

Q I show you Plaintiff's Exhibit 79.

(Pause.)

BY MR | TKOW TZ:

Q This is an e-mail chain -- | want to nove this
along, so let ne see if | can summarize this in an
accept abl e way.

Jeff Danzer is telling Kathy there's an
invoice in the mail. Kathy wites back sayi nhg sendi ng an
invoice is fine but I'd sure like to see -- she says in the
next to the top, she says, separate fromthat please send ne
the ALM Trunp executed agreenent as well, | never received a
copy of it. Once | receive that | can nove on ny side.

Do you see that?

A Yes.

MR, GOLDMAN:  Your Honor, |'m going to object

to the formof the question paraphrasing four pages.

THE COURT: Actually funny enough -- al

right, your objection is sustained.

However, the second e-nmail fromthe top you

read what it said, am| correct?

MR | TKONTZ: | read fromJeffrey -- excuse

me, | read --

THE COURT: Froman e-nmail from Kathy d osser

to Jeff Danzer, right?

Donna Evans, O ficial Court Reporter
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MR | TKONTZ: Yes.
THE COURT: Dated 8/8/2005 at 1:34 p.m
MR | TKONTZ: Yes.
THE COURT: Do you see that?
THE W TNESS:  Yes.

Q So Kathy d osser is asking for the ALM Trunp
execut ed agreenent, correct?

A Yes, that's what she's asking.

Q Jeff Danzer wites the following at the top on
August 9th: Dear Kathy, as you know Trunp and ALM entered
into a nmenorandum of understandi ng dated Septenber 25, 2003
that was extended through June 30th, 2004. During the
course of the performance of its obligations and services
M. Trunp requested that ALM continue its efforts past
June 30th, 2004 at a reduced rate of 10 percent for any
licensing deal originated by ALM In this connection, ALM
i ntroduced PVH to the Trunp licensing opportunity on
May 14th, 2004 that resulted in Trunp entering into a
Iicensing agreenment for dress shirts, tuxedo shirts and neck
wear with royalties of 8 percent and 3 percent for
cl oseouts. ALMs agreenment to receive reduced fee of
10 percent is set forth in various e-mails dated August 23,
2004, August 25, 2004 and August 30th, 2004, which were
acknow edged to have been received by M. Ross. |f you have
any questions please do not hesitate to let ne know All

Donna Evans, O ficial Court Reporter
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t he best, Jeff.
Now, that's -- when Jeff wote that back,
Jeff was referring to the three e-mails that | previously
read with you that you just testified about, correct?
MR, GOLDMAN:  Cbj ection.
THE COURT: Poorly worded. Rephrase it.
MR | TKONTZ: Ckay.

Q The e-mails -- excuse ne. ALMs agreenent to
receive the reduced fee was set forth in various e-mails
dat ed August 23, 2004, August 24 -- 25th, 2004 and
August 30th, 2004, all of which were forwarded to you
correct, directed to you?

MR, GOLDMAN: (Cbjection to the form
May we approach? | don't want to --
THE COURT: Conme on up.
(Wher eupon, there's a sidebar discussion off
the record, out of the hearing of the jury.)
BY MR | TKOW TZ:

Q M. Ross, do you recall getting the three e-mails

dat ed August 23, 2004, August 25, 2004 and August 30, 2004,

that are referred toin this e-mail?

A Yes.
Q Now, |I'mgoing to direct your attention to trial
Exhi bit 81.

THE COURT OFFI CER: Ei ghty-one in evidence.

Donna Evans, O ficial Court Reporter
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BY MR | TKOW TZ:

Q At the bottom-- let's go to the third page of
this docunent, which actually if you go to the bottom of the
second page indicates this is an e-nmail from Jeff Danzer to
Kathy. Says, H Kathy --

THE COURT: Put the date in.

Q Dat ed August 22nd, 2005. 10:30 a.m

It says: H Kathy, good nmorning. | haven't
heard fromyou since ny last e-mail concerning ALMs first
i nvoi ce for sem -annual earned comr ssions on the Trunp PVH
deal. The paynent is now overdue. Please |let nme know when
we can expect to receive paynent.

She writes back on August 22nd, 2005, at 5:39
pm She says: Jeff, since we do not have paper on the
deal , George has asked that we quickly draw up a letter
stating the verbal deal. Could you draft one pager and send
it my way? | will then see to it that you receive paynent.
Thanks very much.

Do you see that?

A Yes.

Q Was Kathy d osser accurate when she said George
asked that we quickly draw up a letter?

A Yes.

Q Now, ski pping ahead to the first page of this
exhibit, Kathy d osser wites on August 23rd: Jeff, | have

Donna Evans, O ficial Court Reporter
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an e-mail but accounting told nme that they need the actual
deal in order to process an invoice. | believe George did
check his file and that was when he determ ned that he
didn't have a signed paper fromALM If you think it will
be too tricky for your lawer to quickly draw sonething up,
let ne know and | will ask George.

Do you see that?

A Yes.
Q Then Jeff wites back on Septenber 6th: Hi,

Kat hy, how are you? | hope you had a fun filled holiday
weekend. | just wanted to follow up with you regarding the
si gned agreenment you need for your accounting departnent in
order for us to start getting paid. Please let ne nowif
your attorney is in the process of drafting an agreenment or
if I need to have mine do it. Thanks and all the best,
Jef f.

You see Kathy wites back at the top on
Sept enber 22, 2005? She says: Jeff, George is drafting
something. | don't know what his timing is but I will get
something to you as soon as | can get it.

Do you recall telling Kathy d osser that you

were going to draft something up?

A I never told her | was going to draft sonething up
| told her --
Q Sir, excuse ne, | asked you --

Donna Evans, O ficial Court Reporter
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A | don't recall.
Q You don't recall?
A No.

Q So you don't recall neans you don't remenber or
you don't recall neans she was bei ng inaccurate?

A No, she was not inaccurate. | don't recall.

Q Now, that e-mail that she wote on Septenber 7 at
9:54 a.m, do you see that, Trial Exhibit 81?

A Yes.

Q | have an e-mail here | direct your attention to,
Trial Exhibit 122.

THE COURT: This hasn't been marked in
evi dence yet or it has?

MR | TKONTZ: It has, Judge. 122.

Q Have you faniliarized yourself with the docunent?
A Yes.
Q So contained in Exhibit 122 is an e-mail from

Kathy d osser to you dated Septenber 7, 2005. Do you see

t hat ?

A I don't see anything here that tal ks about that
date. | have an e-nmail from Kathy d osser dated Novenber 6,
2005.

THE COURT: Right down bel ow the ori ginal
nessage. Do you see that?
THE W TNESS: Yes.

Donna Evans, O ficial Court Reporter

302

[ 4/11/2013] 4/11




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

303
Ross - by Plaintiff - Direct
THE COURT: \What date is that?
THE W TNESS: Sept enber 7, 2005.
THE COURT: \What tine?
THE WTNESS: 10:01 a.m
Q Goi ng back to trial Exhibit 81, her e-mmil, Kathy
d osser's e-nmil saying George is drafting sonething up,
that was witten on Septenber 7 at 9:54 a.m, correct?
A That's correct.

(Conti nued on next page.)
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Q So six minutes, seven mnutes |later she wites you, and
she wites and she says the following: "George, | received yet
another e-mail from Jeff Danzer regarding their outstanding
paynent. | let himknow that you are drafting a letter and we
will get it to himas soon as we can. | know we briefly
di scussed a while back that ALM may expect that they shoul d
benefit fromthe sportswear deal. | don't know that he even
knows that we did a sportswear deal, but we should probably
specify in the letter that they get a percentage of dress shirt
and neckwear royalties."”

Do you see that?

A Yes.

Q So does this refresh your recollection that you had
told Cathy d osser that you were going to draft a letter to Jeff

Danzer with your signature on it?

A I never told her | would draft a letter.
Q You never told her?

A No.

Q So she was making it up?

THE COURT: Do you have sonething el se?
A At that point | told her I would resolve the matter,
but I was never drafting a letter.
Q So Cathy G osser's e-mails, these two e-mails in which
she says that you're going to draft a letter, are conpletely

i naccur at e?
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A That's not true.

Q Well, you've just said that you were not going to draft
aletter?
A No, | said | was going to resolve the situation, but I

was not going to do it by drafting a letter.

Q | understand that's what you said, but she said to M.
Danzer that you were going to wite a letter, didn't she?

A That's what she said.

Q And when she wrote to you, she was telling you what to
put in the letter that you were going to be drafting, correct?

A VWhat to put in aletter that | was drafting, yes,
that's correct.

Q Al right. Now, let's talk a second about the
sportswear deal. The sportswear deal is a separate deal from
the original |icense agreenent that was set forth in Novenber of
2004, correct?

A I don't know. | don't know how the sportswear deal,
how it was separated out. |It's not to ny know edge.

Q Well, Cathy G osser is saying here, sir, is she not,
that she's concerned that she had discussed with you that ALM
nmay expect to benefit froma sportswear deal ?

A That's what she said. She didn't say she discussed it
with me. She wote what she wote.

Q She said | know -- look at the third sentence here. "I

know we," we being you and Cathy G osser, correct, that's who

[ 4/11/2013] 4/11




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Ross - Plaintiff - Direct - (M. ltkowtz)

the "we" refers to?
A Ckay.
Q Is that correct?
A That's -- | would be we, yeah

306

Q So it says, "W briefly discussed a while back that ALM

nmay expect that they should benefit fromthe sportswear deal."
Does that refresh your recollection that there was an
i ssue that you and Cathy G osser were concerned that ALM woul d
seek to benefit froma sportswear deal which was separate and
apart fromthe neckwear and the shirt deal that was signed in

Novenber of 20047

A It doesn't refresh ny recollection at all.

Q So you just don't renenber?

A | don't recall

Q So you don't recall whether there was a separate sports

deal -- sportswear deal in May of 2005 between PVH and Trunp;
you just don't recall that?
MR. GOLDVAN: (bj ecti on.
THE COURT: Overrul ed.
A I don't. To ny know edge, there was never a separate
deal made with PVH on sportswear.

Q So, to your know edge, there was never a separate dea

made, there was never an issue in which ALMwould be entitled to

its comm ssion on sportswear royalties, correct?

A To ny know edge, that didn't exist.
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Q And so, therefore, is it your know edge that ALM was
pai d noney on the sportswear deal ?

A | don't know that. | have no recollection, no
knowl edge of that fact at all.

Q Now, Cathy writes you on Septenber 7th saying that
you're going to wite a letter. She's witten Jeff Danzer that
you're going to wite a letter.

And then you say you're going to -- and now you're
testifying that you were going to resolve it without witing a
| etter, correct?

A That's correct.

Q You knew ALM -- withdrawn. The way you resolved it --

THE COURT: Did he resolve it?

Q Did you resolve it?

A No.

Q So just as far as you are sitting here now, you |eft
t he whol e thing hangi ng?

A Yes.

Q So you don't recall saying to Cathy d osser that ALM
was entitled to payment?

A | told entitled to a paynent, yes.

Q To paynent, not a paynent?

A No, to a paynent.

Q One second. Do you recall having a discussion with
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Cathy d osser about any of the three e-mails that we've referred
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to that Jeff Danzer sent you stating what he said was the dea
bet ween you and hi n?

A Whul d you repeat the question, please?

Q Yes. Do you recall having ever had any discussion with
Cathy d osser about Jeff Danzer's statements as to what deal he
reached with you as articulated in the three e-mails he sent you
in August of two thousand --

A Yes, | had a discussion with Cathy d osser

Q You di scussed that with Cathy?

A Yes.

Q Now, Ms. d osser testifies -- | asked Ms. d osser the
foll owi ng question on deposition and she gave the foll ow ng
answer. Question -- and now |I'mreading from--

THE COURT: Wit a second.
MR | TKOWTZ: Page 71.
THE COURT: Come up on that.

MR I TKONTZ: You know what, |et me just shorten

Q Do you recall telling Cathy d osser to see that ALM --

A What ?

Q Do you recall telling Cathy d osser to nmake sure ALM
got pai d?

A Got a paynent, yes.

Q Just one paynent ?

A Yes.
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Q You told her to nake one payment?

A I only knew she was maki ng one paynent.

Q How nmuch was that paynent that you told her to nake?

A My recollection is somewhere in six, seven thousand
dol | ars.

Q So your testinony is that you told Cathy d osser to
nake one paynent of six or seven thousand dollars in connection
with ALMbringing PVYHto the table to make this multi-million
dollar deal with Donald Trunp; is that your testinony?

A My testinmony is that | --

Q Is that your testinony, yes or no?

THE COURT: Yes or no?

Yes.

And you aut horized no ot her paynents?

That's correct.

Did you ever put that instruction in witing?

No.

o » O » O >

Wth the earlier e-mails | showed you when Jeff Danzer
sent an invoice, did you ever look at the invoice that he sent?

A No.

Q Is it not a fact that you directed Cathy d osser to
send royalty statenents to ALM?

A | don't recall.

Q You don't recall. So if Cathy G osser testified that

you directed her to do that, you're not quarreling with that,
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correct?

A No, I'mnot quarreling with that.

Q And you knew, did you not, that the royalty statenents
woul d be used to invoice Trunp, correct?

A | didn't know that.

Q You have no i dea about that?

A | didn't know that.

Q And you had no idea of that?

A I had no idea royalty statenents were going to be used
to make a paynent to ALM

Q Now -- hold on a second. Did you ever confirm--

Wi t hdr awn.
Did you ever tell -- did you ever confirmto Cathy
d osser that ALM should be paid ten percent?

A Never .

Q So if Cathy G osser testified to that, she's |lying?

A No, that's not true.

Q Well, are you aware of the fact that Cathy d osser has
testified to the fact that George confirnmed to her that they
shoul d be paid ten percent?

A Coul d be ten percent on the first paynent. That's how
it was arrived at, yes, but not forever.

Q So your testinony is that ALM you authorized her and
confirmed to her, that they should be paid ten percent on the

first paynent and that's it?
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A No, | agreed --
Yes or no?
They could be -- it's not ten percent. | agreed on an
anount .
Q | ask that the question be read back to the witness.
THE COURT: Pl ease read it back.
(Wher eupon, the last question was read back by
the court reporter.)
THE COURT: Yes or no?

A No.

Q Well, Cathy G osser testified that you confirned to her
that ALM shoul d be paid ten percent and she, upon that
confirmation fromyou, she went to accounting and told
accounting that they should be paid ten percent.

Did you ever learn that?
That's her testinony. The answer is yes.

And you're not disagreeing with her testinony, right?

> O >r

No, not at all.
Q So if Cathy dosser testified that she understood, on
t he basis of conversations with you, that ALMwas to be paid ten
percent of royalties on a continuing basis, you're not arguing
with that either?
MR. GOLDMAN: (bjection, that's not what the
testi nony was.

THE COURT: Well, if you're going to quote
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testinony, quote fromthe trial record
MR, I TKONTZ: The record will reflect what the
testinony is.
THE COURT: Cone up.
(Wher eupon, an off-the-record di scussion was hel d

at the bench anong the Court and counsel.)

Q Now, sir, in order for a check to be issued by Trunmp, a
process has to be set up, correct?

A Yes.

Q And that process would include setting up a vendor
account, correct?

A Yes.

Q And after a vendor account is set up, when an invoice
comes in it gets approved by a person in authority at the Trunp
Organi zation, correct?

A Yes.

Q And so if after July or Septenber or Cctober of 2005
ALM every single quarter for 11 consecutive quarters sent an
i nvoi ce for comi ssion based upon royalties, that would have had
to go through the accounting department, correct?

A Yes.

Q And before any such check would be issued, it would
have to be approved by sonebody in authority at the Trunp
Organi zation, correct?

A That's correct.
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Q And Cathy d osser was a person with such authority,
correct?

A Yes.

Q And Cathy d osser testified -- wthdrawn.

Odinarily -- wthdrawn.

In order for accounting to set up a vendor account to
approve invoices, accounting would have to get appropriate
docunent ati on from sonmebody in the Trunp Organization that it's
okay, right?

A I would assunme so. | don't know how accounting handl es
it in detail.

Q Well, you've been in the Trunp Organi zation for how
many years?

A Sevent een.

Q Is it your understanding that checks on a regul ar basis
get issued by the accounting departnent w thout authorization
from sonebody in authority?

A No, always gets authorized. Al ways gets authorized.

Q And you woul d have had that authority and Cathy woul d
have had that authority, correct?

A I woul d have had the authority. Cathy would have had
the authority as far as ALM was concerned, yes.

Q And now, Cathy G osser testified in deposition that you
aut hori zed for a vendor account to be set up?

MR, GOLDMAN: |'mgoing to object. W need the

[ 4/11/2013] 4/11




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

314
Ross - Plaintiff - Direct - (M. ltkowtz)

deposition transcript.

MR | TKONTZ: 84, page -- it's 83 starting at 22.

THE COURT: What are we tal king about? Wose
deposition?

MR | TKOWN TZ: Cathy d osser.

THE COURT: What date was it taken on? WMarch 8,
2011. \What page?

MR | TKOW TZ: Page 83.

THE COURT: You have to cone up and let me know
what you're doing with this.

(Whereupon, an off-the-record di scussion was held
at the bench anong the Court and counsel.)

MR I TKONTZ: At this time -- do we have an extra
copy of this deposition?

MR. WLTENBURG The Court has two.

THE COURT: | have a copy here.

MR. I TKONTZ: Al right.

THE COURT: This is what you're tal king about, the
deposition?

MR, | TKON TZ: Yes, deposition of Cathy d osser.

THE COURT: Okay. You want the witness to | ook at
sonet hi ng?

MR I TKONTZ: Yes. | would like to direct his
attention to page 83.

THE COURT: Mark it for identification.
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MR | TKOWTZ: Sorry?
THE COURT: \What nunber are we at?
MR. WLTENBURG Ask you mark it 129.
THE COURT: Do you know?
MR WLTENBURG W have others nmarked to that
point. They have not been introduced yet.

THE COURT: 129 for identification.

315

(Wher eupon, the above-nentioned docunment was marked

as Plaintiff's Exhibit 129 for identification.)

THE COURT: | show you 129 for identification
Pl ease turn to page 83 and read to yourself, not to anybody
else. Fromline 20 to what?

MR I TKONTZ: To line six.

THE COURT: Line six of page 84.

THE W TNESS: Wat was the starting point?

THE COURT: Line 20.

MR. | TKOWN TZ: Line 20.

THE W TNESS: Page 82?

MR | TKOWNTZ: 83.

THE COURT: 83, line 20, to page 84, line 4.

THE WTNESS: | see. | have it.
Q Does that refresh your recollection that you told

Cat herine --
THE COURT: Cat hy.

Q Cathy dosser to arrange for a vendor account to be set
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up for ALM?

A | don't --

Q Yes or no?

A No, | don't recall.

Q You don't recall?

A | don't recall.

Q And when you say you don't recall, you're not
di sagreeing with anything that Cathy d osser may have said with
respect to this, correct?

A No, | don't recall the conversation.

Q Now, just for the record, the witness was shown 80 --
page 83 fromline 20 to 84 |line six of the Cathy d osser
deposi tion.

Now, you renenber | just asked you, you just testified
that you authorized one paynent to ALM correct?

A That's correct.

Q "' mgoing to read you -- | nean, Cathy d osser
testified yesterday that she knew ALM was col |l ecting ten
percent ?

MR, GOLDMVAN: Excuse ne. bjection. Can we see
what he's reading fronf

MR. | TKOWN TZ: Page 194, sorry, line 24.

THE COURT: O what?

MR ITKONTZ: O trial testinony yesterday.

THE COURT: Wiat was the page nunber?

316
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MR | TKOWNTZ: 194.
MR GCOLDVAN:  And begi nning when and endi ng when?
MR I TKONTZ: Well, we'll start the begi nning at
line 22 and going to 195.
THE COURT: No. Start 192, okay.

(Conti nued on next page.)
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MR | TKONTZ: 194, line 22, going to 195,
l'ine 16.
MR, GOLDVAN:  Ckay.
BY MR | TKOW TZ:

Q So Kathy d osser testified to the following. |'m
going to ask you -- I'"'mgoing to read it to you and ask you
if you renmenber it or if you don't renmenber it. Not the
testi nony but what she's stating, okay? Do you understand?

A I think so.

Q 194, line 22:

"Q So you knew at that tinme that ALM was
expecting 10 percent, correct?

"A I knew ALM was expecting 10 percent.

"Q And you knew and George knew that, correct?

You di scussed that with George?

"THE W TNESS: Yes.

"Q What ?
"A Yes.
"Q So CGeorge knew they were expecting

10 percent, correct?
"A | believe so, yes."
Q And when George knew they were expecting
10 percent, George told you pay them notw thstanding that |
don't have a signhed docunent here, correct?
THE COURT: That's not what it says.

Donna Evans, O ficial Court Reporter
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Notwi t hstanding that | don't -- I'"'msorry, it does say
t hat .
BY MR | TKOW TZ:
"Q Not wi t hstanding that | don't have a signed
docunent here, correct?

"A George said they woul d do sonet hi ng.

"Q Did George say pay them yes or no?

"A He said pay them

"Q And pay them neant 10 percent, correct?

"A At that tinme it did nean 10 percent."
Do you di sagree with that?

No.

Q Ckay, skipping ahead now.
(Pause.)
Q Now, there cane a tinme in 2008 when M. Trunp
i nqui red about paynents to ALM is that correct?
A That's correct.

Q And M. Trunp said don't pay them anynore,

correct?
A Yes, that's basically correct.
Q Now, when that happened, you wote an e-mil,

whi ch i s Exhibit 49.

Now, you wote the following e-mail -- excuse

What happened was that Mark Hager wote you

Donna Evans, O ficial Court Reporter
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an e-mail on June 25, 2008.

THE COURT: That's on the second page. At

the bottom of the first.

Q It says, H, George, please |let ne know ASAP when
we shoul d expect your paynment for conmi ssion due for Trunp
royalties fromPVH for period 0108. By that 0108 he was
referring to the first order of '08, correct?

A Yes, | assune so.

Q And you wote back to him Mark, |'ve been in
contact -- the next e-mail starting June 25th at 2008 at
12:13, you wote back to him Mark, |'ve been in contact
with Jeff, | think that the paynments which you received were
paid in error. | had told Jeff that you were entitled to
some reasonabl e conpensation for whatever you did in
connection with the PVH but | never agreed to a percentage
forever. Until Jeff can show ne sonething fromthe Trunp
Organi zation agreeing to the deal he clains was nade we will
not nake any further paynents, George.

Then Mark Hager wote back, George, we have
provided to you the docunentation that shows the agreenent
of the Trunp Organi zation to pay the royalty paynent for the
termof the license with PVH, the course of conduct between
the parties underscores that agreenent. You're after the
fact claimthat prior paynment was made in error is
unbeconing. W expect the Trunmp Org we will abide by it's

Donna Evans, O ficial Court Reporter
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agreenent, we will strongly urge you to reconsider and pay
us at once.
You wote back: Mark, on August 25th,
2004 -- when you wote back on June 30th, by the way, at the
top. On August 25th, 2004 Jeff sent ne an e-mail referring
to his prior e-mail setting forth what he called a new deal
with ALM He asked me to sign this new deal and fax it back
to him If you will send ne sonmething with nmy signature of
some other authorized signatory for the Trunp O ganization
agreeing to those terns that will end the matter. My
recollection is that | never agreed to a flat 10 percent but
told Jeff that he was entitled to sone reasonabl e paynent
for his participation in the PVH transaction. Any dealings
after August 25th were with Kathy d osser, who Jeff led to
believe that | had agreed to the 10 percent, and she
aut hori zed paynents based on that erroneous assunption.
This entire situation cane to |light when Donald Trunp
guestioned the paynents to you and thought they were
exorbitant. When | |earned that you have been paid al nost
300,000 to date | agreed with Donal d.
Now, this e-mail that you wote was not
correct, was it?
A That's not -- that's not the end of the e-mail.
Q You want ne to read the end?
A Yeah, read the end.

Donna Evans, O ficial Court Reporter
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Q Ckay.

| think a Judge would apply the theory of
guantum neruit and reduce the anpbunt you received
accordingly. W wll no |onger pay you 10 percent of all
noni es received fromPVH, but | amwlling to discuss any
suggestions you have to resolve this dispute, George.

Now, you say you never agreed to a flat
10 percent and that Kathy d osser acted on sonme kind of
erroneous understandi ng that she received fromJeff Danzer.
I's that correct?

A That's correct.

Q That's not true, is it?

A What's not true, that she --

Q That she paid out this noney because of what Jeff
Danzer told her?

A Vel l, Jeff Danzer told her we had a deal --

Q Excuse nme, |'masking you a question that calls
for a yes or no answer. Please respectfully answer yes or
no.

A VWhat's the question, please.

MR ITKONTZ: Can | have it read back?
THE COURT: Please read it back.
(Record read.)
BY MR | TKOW TZ:
Q Yes or no?

Donna Evans, O ficial Court Reporter
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A Yes.
Q But that's not correct, is it?
A That she paid out the nobney because of -- because

of what Jeff told her?

Q You wote in this letter or this e-mail in June of
2008, you're witing to M. Hager, you're saying this was
all a big nmstake, Jeff convinced Kathy 3 osser to send this

noney and it was sent out by m stake?

A Yes.

Q That's what you wote, correct?

A Yes.

Q But that's not true, is it?

A No, it is true.

Q It is true.

| thought you just said in your earlier

testinony, the record will reflect it, that Kathy d osser

got authorization to pay this noney based upon directions

fromyou?

A To pay -- make one paynent, yes.

Q Ch, to make one paynent?

A Yes.

Q So she conpletely m sunderstood what you said,
correct?

A I don't know how conpl etely. She m sunder st ood

Donna Evans, O ficial Court Reporter
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Q If you authorized one paynent and she made 11

paynments, she either nisunderstood or di sobeyed what you

told her?
A She never di sobeyed. She m sunder st ood.
Q She m sunder st ood.

So in other words, it's your testinony,
you're telling the nenbers of this jury that you authorized
one paynent of approximately $6,000 for this multi-mllion
dollar deal to ALM and that you directed Kathy 3 osser to go
to accounting and set up a vendor account for a one tine

paynment of $6,000; is that what you're telling us?

A No, set up a vendor account not for the one tine
payment .
Q So you set up a vendor account and she's going to

do all that trouble for one paynent that you authorized
correct? That's your testinony?

A For one paynent -- the answer is yes.

Q So in order to do that, she's testified she had to
go to the controller, set up a vendor account, get a tax ID
nunber sent for one $6, 000 payment ?

A She set up the account.

Q And your testinony is that if Kathy d osser
conti nued to approve checks she was conpletely acting on her
own w t hout your approval ?

A That's correct.

Donna Evans, O ficial Court Reporter
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Q Now, going back to the e-mail, precedi ng one on
Exhi bit 49, where you say | think the paynents which you
received were paid in error. And then you said | had told
Jeff that you were entitled to sone reasonabl e conpensati on
for whatever you did in connection with PVH but | never
agreed to a percentage forever. Let's focus on | never
agreed to a percentage forever. Ckay?
It's not uncommon in |icensing when sonebody
brings -- puts together a license for themto get a
comm ssion as long as the agreenent is in effect; is that
unusual ?
A I had no know edge at that point, this is the

first license agreenent | ever did.

Q So this is the first licensing agreenent you ever
did so, therefore, it seens odd -- it seened odd to you as
you were witing this letter -- this e-mail four years

later, it seemed odd to you that sonebody woul d have an
expectation that they would continue to get conm ssions for
the life of the agreenent, correct?

A He coul d have what ever expectation he want ed.

Q So let's go to the nmenorandum of under st andi ng.
That nenorandum of under st andi ng, which was agreed to by
M. Trunmp prior to your involvenment, that was dated
Sept enber 25th, 2003, correct?

A Correct.

Donna Evans, O ficial Court Reporter
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Q And that particul ar agreenment said:
Hol d on a second.
Turn to paragraph 3 of that agreenent which

is on page 37

THE COURT: \What was that? What nunber?
MR | TKON TZ: Paragraph 3 which is on page 3

of Exhibit 1.

Q I would direct your attention to the second
sentence and ask you if this original menorandum of
under st andi ng provi des for comr ssions to be paid during the
course of any renewal ; yes or no?

A Yes.

Q So the original agreement that M. Trunp executed
in 2003 provided for any renewals it provided for comn ssion
to be paid. Correct, yes or no?

A Yes.

Q Now, fast forward to June of 2004. You're in the
process -- you have that June 24 neeting and you reach the
essential elenments of a transaction with PVH  You know, A,
that that agreenment is not going to neet the threshold set
forth for the original nmeno of understanding. You know that
M. Trunmp is -- you and M. Trunp are going to want to
negoti ate downward the 22.5 percent conm ssion provision in
there. So clearly negotiations were going to foll ow before
a deal got done as to sone of the terns of the origina

Donna Evans, O ficial Court Reporter
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nmenor andum of under standi ng, correct?
MR, GOLDMAN: (Cbjection to the form it's a
compound questi on.
THE COURT: 1'Il allowit.
I f you understand the question, answer it.
A You' ve got to read back the question, it was a
| ong questi on.
THE COURT: Read back the questi on.
(Record read.)
Q Yes or --
A Yes.
Q And then fast forwarding after that. So when
M. Danzer wote to you on August 23rd, August 25th and
August 30th and reiterated that he had reached an agreenent
with you that the comm ssion was going to be reduced to
10 percent, to any deal brought to the table, and that it
woul d include any renewal s, the any renewal s portion was not
a foreign concept, was it?
A No.
Q The any renewal s was just a reiteration of what
was in the nenorandum of understandi ng, correct?
A That's correct.
Q So when you wrote that you never agreed to a
percentage forever, you weren't being entirely accurate,
were you?

Donna Evans, O ficial Court Reporter
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A Ch, | was being entirely accurate.

Q You made it sound like the idea of agreeing to a
percentage forever was sonewhat absurd?

A Yes.

Q But how absurd could it have been if it was in the
ori gi nal menorandum of understandi ng signed by M. Trunp
hi msel f?

A Because the original understanding, there was a
threshold that had to be net, if the threshold was net then
you covered it. The threshold here wasn't net. It
obviously didn't conmply with the threshold, so therefore
anot her deal had to be struck as to what woul d be paid.

Q So in other words, what you're saying, if you net
the 25 nillion threshold and you had a 22.5 percent
comm ssion, the 22.5 percent conmi ssion would go on forever.
That's okay, right?

A It would go on during the ternms of the renewal,

not forever.

Q Through each renewal ?

A But that's not forever. And it assumes --

Q Not hing is forever, correct?

A Not hing is forever.

Q VWhen we say forever, we're talking in context in

terns of the original nenpo of understanding, if you got
25 mllion, and you got 22.5 percent conm ssion, the

Donna Evans, O ficial Court Reporter
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22.5 percent commi ssion would go on for each and every
renewal that followed the original agreenent. That's what
it said, correct?
A Assum ng that you met the threshold, yes.
Q So now, there's a renegotiation because they're
not going to nmeet the threshol d?

THE COURT: Look at the tine. W 're going to
have to pick this up after |unch.

MR | TKONTZ: Ckay.

THE COURT: Jurors, I'd like you to have a
wonderful lunch. It's not quite as beautiful as it was
yesterday but, nevertheless, it's not pouring rain so
we feel that's a good idea. So please do not discuss
the case anong yoursel ves, don't call anybody up and
tal k about the case, keep an open mnd. See you back
here at 2:15. The roomw ||l be kept open upstairs.

(Wher eupon, the jury retired fromthe
courtroom)

THE COURT: How much | onger?

MR ITKONTZ: | think I'"mgoing to ask about
15 m nutes.

THE COURT: kay, good.

So you'll be done this afternoon, right?

MR, GOLDMAN:  We can only hope.

THE COURT: |If he does 15 minutes he'll be

Donna Evans, O ficial Court Reporter
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done by 2:30, that gives you basically one hour and 50

m nut es.

MR, GOLDMAN: It gives ne 2:30 to 3:30, 3:30
to 4:30. | certainly will doit in-- 1 feel like Nane
That Tune, | can do it in less than two hours. He

al so, subject to your discretion, has a right to go
back and --

THE COURT: M. Ross can always cone back for
a short period of tine the follow ng day.

MR. GOLDVAN:  Yes, he coul d.

THE COURT: Al right, goodbye. Thank you.
Have a nice |unch.

(Lunch recess.)

Donna Evans, O ficial Court Reporter
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THE COURT: Pl ease be seated. Anything before we
start?
MR. | TKOWTZ: Excuse me, | couldn't hear what you
sai d.
THE COURT: Anything before we start?
MR. GOLDMAN: Can we approach for a second?
THE COURT: Yes, M. ol dnan.
(Wher eupon, an off-the-record di scussi on was hel d
at the bench anong the Court and counsel.)
(Wher eupon, the witness resumes the stand.)
(Whereupon, the jury enters the courtroom and the
followi ng transpired:)
THE COURT: Good afternoon, jurors. Please be
seated, and we are continuing M. Itkowitz's exanination of
M. Ross.

THE COURT: Go ahead, M. Iltkowtz.

CONTI NUED DI RECT EXAM NATI ON
BY MR | TKOW TZ:

Q M. Ross, before the break we were tal ki ng about
certain changes that needed to be made in the nenorandum of

under st andi ng or anendnment that needed to be made in the

menor andum of understanding. One, we agreed that the threshold
wasn't going to be made by the PVH deal; and so basically since
the threshold wasn't going to be made, there was going to be a

renegotiation of certain terns to amend the original agreenent;
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isn't that correct?

A That's the way -- your characterization, | can't say it
was correct, no.

Q Ckay. Al right. Basically, the nmenorandum of
understanding called for a 22 and a half percent conmm ssion,
correct?

A That's correct.

Q And it called for a 22 and a half percent comn ssion

based upon a $25 nmillion contract over seven years, correct?

A Correct, for seven years.

Q So 25 mllion threshold was not going to be nade by the
PVH deal ?

A Correct.

THE COURT: Pl ease speak up
You wanted to do the PVH deal ?
Yes.
And ALM wanted to do the PVH deal, correct?

O course.

o r» O » O

Al right. And so in order for ALMto get a
comm ssion, that threshold provision had to be anended, correct?
A No. Under the threshold provision you're entitled to
not hi ng.
Q Right. And we can agree that ALMwas not in it to work
for nothing, correct?

A W can agree to that.
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Q So ALM needed to anend that provision that was
contained in the menorandum of understanding in order for ALMto
get paid, correct?

A No. Wen you say anmended, at that point that agreenent
is gone. That agreenent was never going to be in existence and
they were never going to get paid anything under that agreenent,
because they were entitled to nothing.

MR |ITKONTZ: | nove to strike that. Al that

answer is unresponsive to ny question, which called for a

yes or no.

THE COURT: | want to hear the question again.

(Wher eupon, the last question was read back by
the court reporter.)

THE COURT: |I'mgoing to allowit in.

Q Al right. The other thing that needed -- well,
whet her you call it an anendnent or a change, you needed to

change the agreenent or have a different agreenent, correct?

A A different agreenent is correct.
Q Let's call it a different agreenent.
And the other requirenent -- so you weren't going to

pay a 22 and a half percent comm ssion if the deal wasn't going
to be 25 mllion, correct?

A No. That's correct, we weren't paying a conmm ssion

Q And it was your testinony you woul d have been happy to

pay a 22 and a half percent conm ssion for every renewal for a
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$25 million deal ?

A No, never willing to pay. Never was not a deal that we
were going to pay that. They never performed and they woul d not
be entitled to it unless they did perform

Q Sir, | just asked you this question. | asked you would
you have been happy to pay a 22 and a half percent comi ssion on
a deal that netted 25 mllion, as provided for in the nenorandum
of understanding, for every renewal that occurred thereafter;
woul d you have been happy with that?

A I don't think we'd have been happy, we'd have done it.

Q Now, the other thing that needed to be changed is was
the fact that the deal wasn't going to get done at the end of
June, correct?

A When you say changed, we knew the deal wasn't going to
be done by the end of June.

Q Right. |In fact, in August you knew the deal was not
likely to get finished or mght not get finished before the end
of Septenber, correct?

A That's correct.

Q But you wanted the deal to get done and ALM wanted to
get the deal done, correct?

A Yes.

Q Now, you stated that when Cathy G osser cane to you in
August of 2005 that you told her you approved one check,

correct?
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A That's correct.
Q But isn't it a fact that you previously testified that
she didn't have a discussion wth you?
A | don't recall the discussion.
Q Al right. |I'mgoing to direct your attention to your
deposition, which occurred on March 23, 2011. Do you recall
bei ng asked questions?
A Yes.
Q Page 132, line 10.
THE COURT: To?
MR. | TKONTZ: To 134, line 8.
THE COURT: kay, one second.
Q Question --
THE COURT: Wait. Wit one second, you know. He's
going to want to read it.
MR. GOLDMAN:  Thank you.

Q Question --

THE COURT: No.

MR GOLDMAN: | can't read that fast. Just give ne
a mnute.

MR, | TKOWNTZ: 134, line 8.

MR, GOLDVAN: To 1347

MR. | TKOWTZ: 134, line 8.

MR GOLDMAN:  Ckay

Q Do you recall being asked the foll ow ng questions and
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giving the foll owi ng answers:

"QUESTION: So it's your testinony that at no point in
August of 2005 did Cathy G osser discuss with you what ALM was
entitled to receive?

"ANSVER: No. She may have discussed with ne at this
time that ALM was going to get some noney somewhere al ong the
l'ine, which | agreed to, but certainly not on the basis of ten
percent.

"QUESTION: In other words, your testinony is she did
not cone to you and speak to you and ask you whet her ALM was
entitled to ten percent of the license fee?

"ANSVER: She nay have asked ne at that point, and |
said early on, before this one, that the answer was no. Wen he
wote the nenorandumto her on August 9th, at that point she
beli eved what he wote. He said the deal was ten percent, and
we agreed to it. She trusted him He lied. He lied.

"QUESTION: She didn't have a discussion with you?

"ANSVER: He lied. |If she told ne before she sent out
the check, he never would have gotten the first check.

"QUESTION: So, in other words, just to make it very
plain and sinple, in August of 2005 Cathy d osser did not have a
di scussion with you about what ALMwas entitled to as a result
of the PVH deal in August of 20057

"ANSVER: | don't recall whether she had a di scussion

or not.
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"QUESTI ON: Excuse ne?
"ANSVWER: | don't recall whether she had a discussion
or not. Al | know --
"QUESTION. Wth you?

"ANSWER: Wth ne, | don't know. If in fact --

"QUESTION: |'mnot asking you to speculate. If you
don't recall, you don't recall

"ANSVER: | don't recall

"QUESTION: If you do recall, |I'm happy to have your
recollection. | don't want your specul ation

"ANSVER: | understand. | don't recall."

Did you give those answers to those questions?

A Yes.

Q Ckay. Now, let's turn back to August of 2004 where
Jeffrey Danzer sent you those e-mails on August 23rd, August
25th and August 30th outlining what he said was an under st andi ng
he reached with you.

You' ve already said that you never wote hi mback?

A That's correct.

Q Now, you've previously testified in deposition, did you
not, that each tine he wote you those e-mails you called himup

and you said | don't agree with this characterization; is that

correct?
A That's correct.
Q And you recall | asked you on your deposition -- in

[ 4/11/2013] 4/11




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

338
Ross - Plaintiff - Direct (M. Itkowtz)
your deposition why you didn't wite back to him right; do you
recal | that?

A I don't recall, but you may have asked it.

Q And do you recall stating words to the effect that you
didn't wite back to himbecause you thought that if you wote
back to himdisputing his characterization of what the deal was
that he made with you that he could kill the PVH deal; do you
recall that?

A Absol utely. That's correct.

Q So it's your testinony, and | want to understand this,
it's your testinony that you thought that as you called himup
on the tel ephone and said, Jeff, this is not the deal, | don't
know where you're getting this, this is not the deal, that Jeff
woul d go forth and make the deal happen; but if you put it in
witing sonehow that would disturb himso that he would go out
and kill the deal? 1Is that your testinony?

A No, that's -- again, you're characterizing it.
Characterizing --

Q Excuse nme, is that your testinony?

A No.

Q Did you not testify in the past that if you wote him
he could kill the deal ?

A He said he could kill the deal, yes.

Q No, but you -- when you testified you didn't say what

he said he could do.
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MR GCOLDVAN:  (Cbj ecti on.
THE COURT: Sust ai ned.
Q Al right. Let's -- as Warner WIf says, let's go to
the videotape. Turning to page 115 of the deposition, |line 12.
THE COURT: Going to?
MR | TKONTZ: Going to 116, line 19.
THE COURT: G ve us tine.
MR. GOLDMAN: No objection
THE COURT: kay. Go ahead.
Q Do you recall being asked these questions and giving
t hese answers:
"QUESTION:. Did it occur to you that you should
wite hima note whether it be"
MR GOLDVAN: That's not --
THE COURT: Wit one second. Are you starting at
l'ine 12?
MR I TKOWNTZ: Yes, starting -- sorry about that.
Q "QUESTION: Didit occur to you that you should wite
something to himin e-mail or letter saying -- let nme finish ny
question. Did it occur to you that you should wite hima note,
whether it be e-mail or letter saying, you know what, you're not
entitled to ten percent?
"ANSVER: The answer is there was no question in ny
mnd that if | wote that type of a letter he had the ability to

kill or he indicated to ne that he could kill the PVH deal; and
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therefore, | didn't want to kill the PVH deal because it was a
good deal, and | thought it ought to be made. As to how much
he's going to get paid, that's different.
So rather than entering into e-nails back and forth

sayi ng yes, yes, sending self-serving e-mails every tine | got

one, | spoke to him He asked ne to sign, and | refused to, and
| told himwhy. | said, Jeff, I'mnot going to sign it at that
point, we'll work out a deal later on, but |I'mnot paying you

ten percent. Then he wote nme another one and the sane thing;
no, I'mnot saying -- | amnot saying the ten percent. | didn't
want to put it in witing for the express purpose of |ater on
that it mght have created a situation where he would kill the
PVH deal, and | thought he was devi ous enough to do that."

Now, it's your testinony, as you sit here now, that
you're calling himup and telling himyou' re not going to pay
him that wasn't going to cause any reaction, but if you would
have put it into witing, whoa, if you would have put it into
witing then, of course, you risk the deal; is that what you are
telling us?

A No, | never said | want going to pay him | never said
at this point we're going to pay him but a reasonabl e anount.

Q You said in this testinony, you said that if you wote
back and disagreed with what he said, okay -- and, by the way,
let's go back to what he said. He said basically three things

in his e-mails to you. He said our deal is now ALM gets ten
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percent, ALMgets its percentage on the renewal s, and we have on
any deal it brings to the table.

That's what he wote to you on Septenber 23rd,

Sept ember 25th and Septenber 30th; isn't that correct?

THE COURT: (njection is going to be sustained,
because what you have to do is you actually have to go with
the exact language. | think that you have to do it exactly.

MR | TKONTZ: Ckay. Al right.

Q Let's read -- let me read to you what Jeff wote to
you. Jeff Danzer wote to you on August 25, 2004, which is page
two of Plaintiff's Exhibit 26.

"Dear George, |'m happy we've been able to cone to
terns regarding our deal as it pertains to bringing |icensing
deals to the Trunp Organi zation. As we've agreed, ALMs fee for
any introduction of a potential l|icensee partner to Donald Trunp
and/or any other entity associated with Donald Trunp which
evolves into a licensing deal and any subsequent renewal thereof
shall be ten percent of all royalties or such other fees, i.e.
advances, sign-on bonuses, marketing fees, et cetera, paid to
Trunp. ALMs fee shall be paid to ALMor any other entity it so
chooses within 15 days from when Trunp receives paynent fromthe
l'i censing partner.”

He wote that to you on August 25th, correct?

A Correct.

Q And he wote the sane thing to Cathy d osser, which you
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were copied on on August 23rd; is that correct?
A Possibly. | don't recall the dates.
Q Al right. Well, the record will reflect that.

Just with respect to this, you didn't wite back and
contradict this e-nail because you've just testified, and you
testified on deposition, that if you wote back Jeff could have
killed the deal and you were afraid he would kill the deal,
correct?

A Correct.
Q But it's your testinony that if you called himup and
said the sanme things on the tel ephone, you didn't run that risk;

is that what your testinony is?

342

A The testinony is at this point that it didn't warrant a

tel ephone call. It didn't warrant a witing. But the effective

part that | told himwhen | nmade the tel ephone call was
effectively we would work out a deal. He was entitled to get
pai d sonet hi ng, but we never agreed to the terns.

Q He's witing you on August 25th. On August 26th you

are going to have the penultinate neeting, M. Trunp is going to

be there, you're going to be there, the heads of PVH are going
to be there, the deal is going to be finally put to bed in
principle, if it wasn't already done so on June 24th, as you've
previously testified.

So it's the day before this meeting, you' re saying you

called himup and you said I'mnot agreeing to this, but you
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didn't put it in witing; is that what you're telling us?

A Yes.

Q And your testinony is that if you put it in witing he
could have killed the deal, but if you called himup you didn't
run that risk; is that what you're telling us? Yes or no? |Is
that what you're telling us?

A No.

MR I TKONTZ: | have no further questions.

THE COURT: All right, cross exam ne.

MR. GOLDVMAN: | do have an extra wi tness exhibit
book for the witness of the exhibits of mne that are
already in evidence. So if | can give you that.

THE COURT: No. | prefer that you do it one at a
time, because that way we have it as exhibits actually shown
to the w tness.

MR GOLDVAN: Al right. [I'Il give you a book.

THE COURT: Ckay, that's fine.

MR, GOLDMAN:  Your Honor, | believe | may have a

book already. | have a book and I'll give the witness a
book, and | can just go to tab C and we'll do it one at a
tinme.

THE COURT: No, | want it given out. Al right.
MR. GOLDMAN:  No problem
CRGCSS- EXAM NATI ON

BY MR GOLDVAN:
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Q M. Ross.

A Yes.

Q I'd like to take you back to early 2004. Do you recal
any conversations with M. Danzer in early 20047

A Yes.

Q And do you recall how it came to be that you even got
to speak to M. Danzer?

A Yes.

Q Ckay. Tell us howit canme to be?

344

A He, Jeff Danzer, called nme, okay, and indicated that he

had found out in the trade that M. Trunp was pl anning on doi ng
the licensing hinmself and that this effectively constituted a
breach of what he considered the exclusive |license agreenent
where we would forestall -- effectively forestall their ability
to make the conmmi ssion that they thought they were entitled to
under the agreenent.

Q Now, with respect to that statenment by M. Danzer to
you, do you recall approximately what nonth that was?

A | don't recall the approximate -- it was -- no, | don't
recall the approximate, but it was very early on

Q Now, what did you say to himin response to that

st at enent ?

A No. In response to that statenent | said, we never did
anything or will do anything which violates the terns of the
agreenent. | said, they don't understand; in all the period of
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time you had, you didn't come up with one proposal, you didn't
cone up with one situation that was even rejected by M. Trunp.
Instead, you sat all this period of tinme, did absolutely
not hing, and then all of a sudden when you find out or think
that you say that you find out that now M. Trunp is ready to do
deal s directly hinmself, all of a sudden there's a flurry of
supposed activity.

Q Now, with respect to that conversation, did M. Danzer
agree or disagree with your statenent that M. Trunp was free to
do his own deal s?

A He never disagreed with it at all.

Q Now, what was M. Danzer's response to your statenent
that he hadn't done anything in nonths?

A Well, his response was made a | ot of excuses and said
they were working very hard. That's what he said. | didn't
know that, nor there weren't any deals that canme up, but he said
he was working very, very hard in doing it, and he was really
being frustrated by what was going on, he said, in the industry.

Q Ckay. Now, when you say or when you said you told M.
Danzer that ALM wasn't doi ng anything, just can you expl ain what
the basis for that statenent was?

A Yeah. The basis for the statenent, very clear, when
M. Trump was involved with doing a deal on his own, he said he
remenber ed having sone type of an agreenent with ALM and asked

nme to | ook at the agreenent, which | did. | |ooked at the
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agreenent, which | had never prepared, and | |ooked at the
extension and read it over; and then what canme up when | heard
from M. Danzer and asked him | said, in all the period of
time, | examned the entire file, there's not one evidence of
sonmething that you did that's constructive that M. Trunp woul d
be interested in.

M. Trunmp had the right to reject it if he wanted to.
He never had an opportunity to look at it, because there was
never anything. So | said, you got the agreement, it's got a
short fuse, you did absolutely nothing, and I can't see ever
wor ki ng with you.

Q Now |'m going to show you Defendants O and P in
evidence. Now, Defendant's Ois a letter dated April 1, 2004
fromyou to M. Danzer and references the menorandum of
under st andi ng.

It says, "Dear Jeff, this will confirmthat until June
30, 2004 ALM International Corp. is authorized to be the sole
and excl usive |licensing agent for Trunp high quality appare
utilizing the Trunp brand. W have no witten agreement with
any other party to performa simlar function.” And then you
signed your name to the letter.

Do you recall why you wote that letter dated April 1
20047

A Yes, | do.

Q Pl ease tell us why.
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A He told nme -- Jeff told nme that he couldn't get any
credibility in dealing with any people in the industry unless he
had sone authorization to act; and that since they thought or
| earned what M. Trunp was doing directly, they thought he
didn't have the authorization. So they wanted to -- in order to
get himin the door, he needed the authorization. And | wote
this letter saying he's got the authorization. This was his
calling card

(Conti nued on next page.)
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Q And this calling card cane seven or eight nonths
after the initial nmenorandum of understandi ng in Septenber
of 2003?

A Yes, absol utely.

Q Now, if you could look at Defendant's P in
evidence. |It's a letter dated April 5, 2004, a few days
after the Defendant's O, addressed the same way, referencing
t he menorandum of understanding. And it says, Dear Jeff, in
furtherance of ny letter of April 1 -- April 1st, while we
have had di scussions with several parties concerning the
licensing of the Trunp nane for H gh Quality Power this wll
confirmthat said discussions have not been finalized now
has any witten agreenent been execut ed.

Was that a truthful statenment when you sent
this letter to M. Danzer on April 57

A Absol utely.

Q And why did you send this letter on April 5 after
you had already sent the letter on April 1st?

A Because Jeff said to nme that he understood that
t here was anot her conpany that was going to nmake suits, and
they were conming up with a sanple line and they nust have
had a deal, and therefore they wouldn't do all of that work
unl ess they had a witten deal. And he didn't believe that
they didn't have a witten deal, and | said they don't. To
clarify he was dealing with conpani es that manufactured

Donna Evans, O ficial Court Reporter
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suits, he wanted to bring in another conpany, | think
Peerl ess that manufactured suits. They refused to talk
because they thought it was a conpetitor. | wote to
clarify, | wote, no, we don't have a witten agreenment with
anybody. And it was truthful.

Q Now, in April, fromthe point of time of April 5,
2004 through April 30 of 2004, did you get any proposals
from-- I'mgoing to use M. Danzer as a representative of
ALM from M. Danzer?

A No.

Q Now, let's turn to May of 2004.

MR GOLDVAN: If | can show the witness

Defendant's Q in evidence.

Q Now, this is a letter fromyou to M. Danzer dated
May 27, 2004. It says: Dear Jeff, please let this letter
serve to represent that Mark Burnett's wi fe has absolutely
nothing to do with licensing for M. Trunp or the Trunp
brand. Your letter was the first we ever heard of such a
situation. As you may not be aware Mark Burnett was
recently divorced and is currently not married. M. Trunp
does not even know M. Burnett's ex wfe.

Before | read the rest of the letter, can you
tell the Court and the jury what pronpted you to wite this
to M. Danzer on May 27th of 20047

A Probably M. Danzer said to nme that as part of the

Donna Evans, O ficial Court Reporter
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everything going on in the industry, that Mark Burnett's
wi fe also had sone inside track to get the license -- to get
licensing agreenments and that this was -- he didn't believe
what | wote in the prior letter, what we discussed that we
hadn't done with anybody el se. This was evidence, he said,
what you said is not basically true, Mark Burnett's wife is
maki ng st at enents.

Q Did you believe M. Danzer when he told you that?

MR | TKON TZ: (bjection.

THE COURT: 1'Il allowit.

A Did | believe what he told ne that --

Q That he could not get other deals done because of
Mark Burnett?

A Not at all. MNow, I'mgoing to read the second
paragraph that you have in front of you that's Qin
evi dence.

As far as other manufacturers or distributors
of the clothing, they are calling us all the tinme, but we
will have no interest in pursuing any of these deals until
after your license expires on June 30, 2004.

Q Now, that's the June 30, 2004 exclusive period
that was in the signed witings?

A Yes.

Q And it's your understanding fromhaving read it
that if they brought you sonebody by June 30, but the deal

Donna Evans, O ficial Court Reporter

[ 4/11/2013] 4/11




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Ross - by Plaintiff - Cross
was not finalized by the end of the tail, which would be
Sept enber 30, that they would get -- they being ALM woul d
get no comn ssion?

A Not hing at all.

Q Next paragraph: | have not heard anything
concrete fromyou and are somewhat di sappointed that you
have not been able to obtain any definitive proposal during
your option period. However, you still have one nonth to go
and | hope you are able to bring us someone with a sincere
proposal which we will find acceptable to nake a deal with
you.

Now, when you nentioned the one nonth, was
that the June 30 date that you were tal king about?

A Yes.

Q Then in your |ast sentence you say: Again, and
sadly, you have not produced anything of real value to date.

Do you recall witing that letter?

A Absol utely.

Q And as of May 27, 2004, had you -- you or
M. Trunmp received any proposal from anybody?

A No.

Q Now, there cane atine in --

MR GOLDVAN: W thdraw that for a second.
If I can see -- | believe it's Exhibit 23.
(Pause.)

Donna Evans, O ficial Court Reporter
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MR, GOLDMAN: Hold on a second, | nay be

m st aken.

(Pause.)

MR, GOLDMAN: Eighty-eight. | apol ogize.
Ei ghty-ei ght.

THE COURT: Ei ghty-eight.
BY MR GOLDVAN:

Do you want to take a nmonment to look at it?

Yes.
Q Just tell me when you're ready, M. Ross.
(Pause.)?
A Ckay.
Q You' ve read it?
A Yes.
Q Now, let ne read the first paragraph to you from

M. Danzer on June 8 of 2004. Dear Ceorge, thank you for
your letter clarifying the situation with Mark Burnett's ex
wife. | have passed this information along to Ken Wse at
Phillips Van Heusen and continue to push for their proposal.
Now, in that sentence the letter they are

tal ki ng about is your May 27, 2004 letter?

A Yes.
Q He goes on to say: To address the other points in
your letter, | amalso extrenely disappointed in the | ack of

results fromnme and ALM pertaining to this project. As you

Donna Evans, O ficial Court Reporter
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know, | have been working diligently with Mark Hager at ALM
to bring deals to the table for Trunp Apparel

Let ne take that sentence: As you know, |
have been working diligently with --

MR | TKONTZ: Objection. He just read it.

He's going to read it again?

THE COURT: He's going to ask a question

about it.

"Il allowit.

Q Did you know that M. Danzer has been working
diligently to bring deals to the table?

A No. No, absolutely not.

Q He then goes on to say: W got close severa
times only to be turned down and di sappoi nted by the
conmpani es we were so certain would cone to the table with
vi abl e proposal s.

Were you aware prior to receiving this letter
how cl ose and how vi abl e any proposal was that M. Danzer
had ever gotten?

A No. There were no deals that | know of that got
cl ose or even proposed.

Q Now, he's going to go on to explain -- and he puts
it inall caps: WHY we have been unable to do so.

Does he say in the letter that he believes,

t hrough the industry, what 1'Il quote, word and deed, close

Donna Evans, O ficial Court Reporter
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guote, that there was sone deal prom sed to Marcraft. Do
you see where he says that?
A Yes.
Q As of June 8, 2004, was any deal prom sed to
Marcraft?
A No.
Q Were there discussions with Marcraft?
A Yes.
Q And under the signed nenorandum of under st andi ng
and under the signed extension of menorandum of
under st andi ng, was Donald free to do his own deal s?
A Absol utely.
Q Now, at some point in time, did you enter into a
contract with Marcraft?
A Yes. Wth PVH
Q No, with Marcraft, did you enter into a contract
with Marcraft for suits?
A Yes, I'msorry.
Q And were you shown sanples of the suits before you
ever entered into that contract?
MR | TKONTZ: 1'mgoing to object on
rel evancy. It has nothing to do with the direct, it's
way beyond the scope.
THE COURT: Cone up.
G ve nme an offer of proof on this.
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MR, GOLDVAN:  Ckay.

(Wher eupon, there's a sidebar discussion off
the record, out of the hearing of the jury.)

THE COURT: Let nme have you in the back,
pl ease.

(The following was heard in the robing room)

THE COURT: Let nme have an offer on this.

MR. GOLDVAN:.  Sure.

It is M. Ross's testinony that he's got
not hi ng but excuses, nunber one, from M. Danzer.
Nunber two, that there were no deal s being done and
M. Danzer's response is, the reason | have not been
able to do any deals for you is because of, I'll call
it the Marcraft issue. And there are witings in
evi dence. This docunent is already in evidence that
speaks to, at least as of June 8th, this allegation
that they or ALM and Danzer have been unable to do
anyt hing effectively by virtue of that.

| believe M. Danzer will testify -- I'm
sorry, M. Ross will testify, and it is part of ny
case, that based upon their perception of the work that
ALM had done, ALM Danzer had done, there is no way that
they were going to enter into what has been
characterized as an August 23 nodification that is not
PVH specific, and that only refers to any deal that
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they ever bring at 10 percent with no ternination
period. That is a conponent of what | will be arguing
to the jury as to why they never would have agreed to
what it is that he is proposing, which is a general
nodi fi cati on of the signed witing.

MR I TKON TZ: Your Honor, with all due
respect, not only is it way outside of the direct case,
but this kind of inquiry is just -- only serves to
prol ong unnecessarily the trial. Because --

MR. GOLDMAN: That's a pot.

MR | TKONTZ: Wit a second, because now he

is going to talk -- he wants to tal k about Marcraft,
now ny client is going to want to talk, | can
guarantee, ny client is back there, he'll say start

tal ki ng about Peerl ess.

THE COURT: Look, the point he's trying to
nake is this, all right? He's trying to nmake that
because of the relationship that Danzer had with Ross,
that Ross woul d never have entered into a general
contract with Danzer. |In other words, the idea that
not hing would be in witing or woul d have been ver bal
or sonething like that, that goes out the w ndow when
there was so nmuch previous problens with the
rel ati onship. That's what he's trying to prove.

MR | TKONTZ: | understand that, but you
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know al so, the evidence is in the case that there were
two deal s cooking in August, one was Coty and one was
PVH. Now, if he wants to start tal king about what a
bad job we were doing with respect to other conpanies,
he's opening the door for me to have ny client and Jeff
Danzer testify extensively about how Trunp breached --
was in breach of its agreenent by pursuing Marcraft
wi t hout involving us, and by refusing, by the way, to
go with Peerless, who they ultinmately did a deal with
in 2012, who was the premiere suit maker, who ny client
coul d have brought a deal to. So we're going to go
down this road now, and I don't think it's germane to
the prinary issue in this case, which is whether this
deal got made.

MR, GOLDMAN: Just very briefly, on the issue
of credibility it is all about what happened in August
of 2004 and what one's notives would have been to
either tell the truth or not tell the truth, nunber
one.

Nunber two, a quote, a fanobus jurist, what
happened with Peerless eight years later is of no
consequence because M. Trunp was free to do his own
deal s at any point in tinme, regardless. So you
wi thdrew your claimfor Marcraft on the eve of trial
because you chose that it wasn't worthy of nerit. That
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doesn't nean that Marcraft, wi th docunments in evidence,
goes out the door. You chose not to sue for it. So
you can rmake all hey you want, you're not suing for it.
It goes to credibility.

THE COURT: The problemthat you have -- the
only probleml really see with this is, you say it goes
to credibility but he is your witness. He was called
by him as is often done in civil cases as a hostile
W tness. He remmins --

MR, GOLDMAN: Adverse, | prefer adverse. He
wasn't hostile. But he attacked his credibility, and
I"'mentitled not to wait days to rehabilitate his
credibility. | have every right to exam ne himon
credibility issues as to what he created.

THE COURT: But let ne ask you this question.
Li ke everything else is there is another way to skin
this cat, and that is instead of getting into the
Marcraft issue, is there another way that you coul d
redo the same thing without getting into this letter
and the next letter.

MR, GOLDMAN:  What | suggest | will do is
based upon -- what | would want -- rather than getting
into details based upon what M. Danzer was saying to
you about the Marcraft, was there an inpression as to
the truthful ness of that. | just need to get his
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i mpressi on of Danzer's allegations concerning that and
what inpact, if any, it had on his decision-nmaking.
That's all | want.

THE COURT: Let's limt it to that and for
that I'Il allowit.

MR, GOLDMVAN:  Ckay.

(The followi ng was heard in open court.)

THE COURT: Al right. Please continue.

MR, GOLDMAN: Thank you.

CGetting into -- you read that exhibit in evidence?
Yes. It's a letter of June 8.
Q Ri ght.

Wth respect to the allegations that
M. Danzer nmde regardi ng Marcraft, based upon what you knew
about Marcraft, what was your inpression of M. Danzer's
comments in this letter to you about Marcraft?

A Well, ny inpression was that he was angling to get
something fromthe Marcraft deal even though he was not the
party that nmade the deal, or the agent. M. Trunp nmade it
direct hinmself. W didn't have an outside agent. And it
indicated to nme that Danzer was angling to get paid if the
Marcraft deal got mmde.

Q And the Marcraft deal did get nade, did it not?

A Yes, it did.

Q And isn't it true that M. Trunp was sued for the
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Marcraft deal, is it not?
A I's what?
Q Isn't it true that M. Trunp was sued --

THE COURT: That |'m going to sustain.

Q What he said about the Marcraft deal in this
letter, was it truthful or untruthful?

A [t was untruthful.

Q He says in the letter, | quote: By definition,
the Trunp Organization has no right to enter into or
initiate any deal, even in principal, during the exclusive
period to be effected and executed upon the expiration of
ALM s agreenent on June 30, 2004.

I's that a truthful statenment or untruthful
st at ement ?

A It's an untruthful statement.

Q Now, in the third paragraph of this June 8, 2004
letter, M. Danzer wites: At our initial meeting on
March 24, you nention that the Trunp O gani zation had | ost
faith in ALM

I's that a truthful statenent?

A Ch, vyes.

Q And he then goes on to say: And because of this
had, quote, taken matters into their own hands to secure a
deal for Trunp Apparel, close quote.

Now, did you say, quote, taken matters into
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their own hands to secure a deal for Trunp Apparel, close
guote. Is that an exact quote, what was sai d?

A I don't knowif it's exact by any neans but the
concept is there.

Q Tell us, what is it that you had sai d?

A | had said to himthat there was nothing in the
agreenent that prohibited M. Trunp from doi ng deal s
directly. He couldn't hire another agent but he could do it
directly, and that is what the agreenent didn't prohibit.

Q There's another sentence in which he wites,
guote -- on page 2, second line: The fact is ALM was
wor king very hard to successfully live up to its end of the
bargain while you believed that we were stagnati ng.

Let ne take that sentence in two parts. D d
you believe ALM and Jeff Danzer were stagnating?

A Yes.

Q Were you aware or did you have any know edge of
the fact of how hard or successful -- or how hard that ALM
was wor ki ng?

A I had no -- other than what they said, | had no
know edge that that was, in fact, true.

Q Now, further on in that first paragraph in
M. Danzer's June 8, 2004 letter, he wites: Unfortunately,
when | wote to you and asked for your assistance in the
matter, ny request was net with resistance. Yes, you did
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wite the letters attesting to the fact that, quote, ALM was
t he exclusive licensing agent, close quote, for the deal,
and that, quote, no deal had been agreed to or signed,
guote, but you refused to work -- all cap -- WTH -- end,
all cap -- nme as requested in ny letters to you and
subsequent conversations with you in order to bring the best
deal to M. Trunp.

Did you at any point in time, through June 8
of 2004, refuse to work with M. Danzer on any potenti al
deal ?

A No.

Q He then says: Granted, you had no, quote,
obligation to work with nme, as you stated during one of our
calls. However, | was nost disappointed when you refused to
nmeet with Ronnie Wirtzburger, the president of Peerless to
allay his concerns and di scuss the project.

It is truthful that you refused to neet with
Peerless, is it not?

A Yes, it's truthful.

Q And isn't it truthful that you wanted a proposal
before you would neet with Peerl ess?

A That's true as to Peerl ess and any ot her
prospective |icensee.

Q And isn't it true that Peerless didn't want to
give you a proposal until you nmet with themfirst?
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A That's correct.

Q And then as M. Danzer wites, |'m quoting:
Unfortunately there was a catch 22 that went nowhere.

That would be a fair statenent with respect
to Peerless?

A Yeah, that's a fair statenent.

Q Did -- would it -- at some point in tine after the
June 8, 2004 letter, after you received that letter, and
before the PVH neeting in the end of June, you and
M . Danzer spoke?

A Yes.

Q Did you speak about the letter that you had just
gotten with respect -- the June 8 letter? Did you talk to
hi m about the June 8 letter?

A Yes, absolutely, we tal ked about that.

Q In some substance, can you tell us what you said
to M. Danzer, having received the June 8, 2004 letter?

A | already told himbasically this is what he said
he did. | don't have any evidence that he did. W don't
have any proposals, | don't have any faith in his ability to
deliver sonething, and my personal feeling, | told him was
that in my mnd -- | didn't tell himthis, but in ny mnd
t he purpose of the letter that he had was to set up a
potential lawsuit for interference with his contract. That
was in my mnd.
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Q Now, there did cone a tinme that you net with PVH
you were asked questions about this on June 24, 2004,
correct?

A Correct.

Q And at that nmeeting M. Trunp was not there. |Is
that correct?

A That's correct.

Q Putting aside for the nonent --

MR GOLDVAN: Wt hdrawn.

Q You did just nention that you didn't want to neet
wi th Peerless unless they had given you a proposal, correct?

A Correct.

Q Now, you did neet with PVH without a proposal. |Is
that correct?

A That's correct.

Q Can you tell us why you net with PVH without a
proposal but would not neet with Peerless unless you had a
proposal ?

A Yes, because Peerl ess was tal king about nen's
suits and we were talking to Marcraft at the tine, so |
didn't think it was appropriate to start negotiations with
Peerless if, in fact, we didn't have a proposal. PVH was
there primarily for shirts and ties and they had the
reputation, that was an entirely different transaction and
we were interested in them
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Q At the June 24, 2004 PVH neeting, sone of the -- |
think you testified on direct that sone of the terns were
di scussed that would |ead to the PVH deal ?

A Yes. Loosely that's true.

Q Now, ultimately -- and at the concl usion of that
nmeeting, did you, within a week or a couple of weeks within
June 24 to early July, did you get any proposals from PVH at
t hat point?

A | don't renmenber a proposal conming. There was a
substantial delay until we did get a witten proposal.

Q Now, is it fair to say that the June 24 neeting
with PVH was six days before the excl usive period under the
signed witings was to expire, correct?

A Yes.

Q And it was your understandi ng that having brought
PVH in six days before, that had ALMultimately satisfied
the signed witings, the requirenents of the signed witings
over -- and over the next 30 days -- |'msorry, over the
next 90 days, through Septenber, had there been a deal
signed by the end of Septenber they, ALM woul d have gotten
a fee?

A Yes.

Q And the fee woul d have been whatever the signed
contract was, which was 22.5 percent or -- on a 25 mllion
m ni num et cetera?

Donna Evans, O ficial Court Reporter

[ 4/11/2013] 4/11




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

366

Ross - by Plaintiff - Cross

A That's correct.

Q And | believe you testified in response to
counsel's questions that they would be entitled to zero
under the signed witings even if they brought PVH to the
tabl e before June 30, if the agreenent was signed in
Novenber and still satisfied the acceptable |icense
requi rements they would get zero, because it wasn't by
Sept enber 3rd?

MR | TKONTZ: (bjection, calls for
specul ati on.

MR GOLDVAN: No, it doesn't.

MR | TKONTZ: Yes, it does.

THE COURT: |'mgoing to sustain the
objection. The question is too conpl ex.

MR GOLDMAN: |'Il try to make it sinpler.

Q Wuld it be fair to say under the agreenent that
you were questioned extensively by plaintiff's counsel this
nor ni ng, under that agreenent, had PVH -- PVH cane to
M. Trunp on June 24, it ultimately got negotiated and a
deal was signed on Novenmber 30, which is two nonths after
the tail period, under the signed witings if the PVH
agreenent satisfied the acceptable |icense requirenents but
was after the tail period, would ALM be entitled to a fee?

MR | TKON TZ: (bjection.
THE COURT: |'mgoing to sustain that
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obj ecti on.

MR, GOLDMAN: W'l go backwards.

Under what circunmstances could ALM get a fee
under the signed witings?

A If they produced a proposal which net the
t hreshol d questi ons.

Q VWhat was the period between the exclusive period
and the tail period? Wat was to happen under that period
of tinme?

A Under that tine you had to get a signhed agreenent
that was acceptable to M. Trunp neeting those
gual i fications.

Q And if there was no signed agreenent during the
tail period, the signed agreenment only occurred after the
tail period, if there was no signed agreenent during the
tail period does ALM get a fee?

A No.

MR | TKON TZ: (bjection.

MR. GOLDMAN: Can we approach so | don't get
interfered with, can we pl ease approach?

THE COURT: That was an uncal led for remark.

If you want to approach just ask.

MR, GOLDVAN: May we approach?
THE COURT: Yes.
And M. Ross, every tine they cone up.
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(The following was heard in the robing room)

MR, GOLDMAN:  You pernitted himto
extensively examne this witness on the tail, what was
required, if he'd be happy with 22.5. W spent tine
and time --

THE COURT: | agree with you.

MR, GOLDMAN:  And notwi t hstandi ng ny
objection, which | believe was incredibly valid, that
he inproperly asked question after question about a
nerger clause that's not even in the agreenent and that
has nothing to do with this case. |'msinply now
aski ng hi m questi ons about how ALMwoul d be entitled to
a fee under the agreenment or not entitled to a fee
under the agreenment, and | am being objected to every
time to that question. That's just not proper. | know
why he wants to do that but I"'mentitled to ask those
questions, and it's not beyond the scope of direct in
quotes, it's exactly what he did.

THE COURT: Yes, but you see your problemis
this, okay? Your problemis that you're not really
cross examning the witness, which is what you are
doi ng, and there's been no objection so |'ve not said
anything, but it is not really up to you to
cross-examne this witness. You are to examine this
witness. There's a very fine |ine but you have been
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doi ng only cross, only.

No objection so you get away with it, okay?
So that's the problem But the problemw th what
you're saying, how you're asking it is you' re asking
through this convol uted question, which is rather
convol ut ed.

MR. GOLDMAN: The first one was | agree with
you.

THE COURT: The second was a little |ess, but
nevertheless it had its points. You're asking himin
the end do you agree with ne, and the answer is yes.
And the point is the problemwith that is that you're
asking himfor an opinion. Now, you objected to his
aski ng for opinions and when he makes that objection |
think that you're in trouble with that, too.

MR, GOLDMAN: Let nme just say | did not ask

himfor his -- so the record is clear, at no tinme did I
ask himdo you agree with ne, | said would this happen,
woul d they get a fee, | didn't say isn't it true.

THE COURT: You're very suave as a |lawer, |
have to congratul ate you, but neverthel ess, the bottom
line to what you're doing is indeed an attenpt to use
this witness to have himinterpret the | anguage of that
particular letter.

MR, GOLDMAN: The agreenent, that's what he
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di d.

THE COURT: But you see the difference is,
there is a difference here, and that is that this is
your witness. This is not -- this is not an adverse
witness, it is your witness. And as such you really
shoul d be conducting nore of a direct exam nation,
despite the fact that you're doing it on cross, |
understand that. But you shoul d be doing nore of a
direct exami nation, letting himformhis opinions.

MR, GOLDMAN: | don't think any question was
| eading, all | said was if the agreenent was si gned
after Novenmber 30 -- after Septenber 30 are they
entitled to a fee. The answer is | didn't put an
answer into his mnd. That couldn't be a nore direct
question, under the agreenment are they entitled to a
fee?

THE COURT: But | think the problemis that
you have to say that in your opinion, because you see
here's the problem he is not -- he is not -- well, you
pointed out to me he nmay be a | awer but he's not an
expert.

MR, GOLDMAN: Ch, expert on -- | don't think
any |lawer is an expert on merger clauses.

MR | TKONTZ: What are you tal ki ng about,
he's a real estate guy. | bet you every single deal he
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does has a nerger cl ause.

MR GOLDVAN: It wasn't the issue, it's a
folly.

MR | TKONTZ: May | be heard? Here's ny
problemw th his Iine of questioning. | can tell you
from experience that certain contractural clauses,
while they nay be on their face are not necessarily
enforceable. 1In other words, take an option cl ause,
you coul d have a | ease that says very sinply, |'msure
M. Gol dman woul d understand this, you can have a | ease
that says you have to exercise an option by such and
such a date or you lose it. You go to court, courts
don't enforce that provision.

THE COURT: You don't know that.

MR I TKONTZ: | do know that.

MR. GOLDVAN:  Conme on

MR | TKONTZ: Courts will give a libera
interpretation. So if he says -- I'mtelling you if
there was a 25 mllion-dollar fee, okay, and it got
executed on Novenber 30th, if there was a 25 mllion
deal, 25 mllion-dollar deal, I think that would well
be a litigated issue.

MR GOLDMAN: |'msure it would be with your
client, yes.

MR | TKONTZ: Wth any client.
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MR, GOLDMAN: Ckay, that has nothing to do
wi th your question.

MR, | TKON TZ: Then what woul d happen is a
Judge woul d decide. So you're asking himessentially
for a legal conclusion.

THE COURT: But he has the right to have --
| ook he was -- indeed you did, so | think there is an
openi ng of the door. But | think you have --

MR GOLDMAN: | will ask direct questions.

I"'mnot going to ask | eadi ng questions. Let ne just

say | do not think if an agreenment was signed after the

tail period would they be entitled to a comi ssi on,
that's not |eading, that's not putting an answer in
his -- it doesn't say do you agree with it, fair to
state that?

MR | TKONTZ: 1'mgoing to go back --

THE COURT: He's going to go back and
reoffer.

MR |ITKONTZ: 1'mtrying to --

MR, GOLDMAN: You're not trying to make
anyt hi ng qui cker here. Please. Please don't say that
agai n.

THE COURT: That is really outrageous. You
have been the sl owest human being |'ve ever heard as a
litigant. Pl ease.
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Of the record for a second.
(Di scussion off the record.)
(The followi ng was heard in open court.)

(Conti nued on next page.)

Donna Evans, O ficial Court Reporter

[ 4/11/2013] 4/11




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

374
Pr oceedi ngs
THE COURT: kay. What we are going to do right
nowis take a -- let's give it a ten-nminute break for this

afternoon. Please don't discuss the case anobngst yourself.

Keep an open nmind. Ten mnutes fromnoww !l nake it --
well, not quite ten mnutes. |It's a nine-ninute break, all
right.

Don't discuss the case. Keep an open m nd, pl ease.
| forgot to tell you that.

(Whereupon, the jury exits the courtroom and the
follow ng transpired:)

(Wher eupon, a recess was taken.).

MR, GOLDMAN: M. Ross is not going to be able to
be here tonorrow, because he has a doctor appointnment. [|'m
not |looking to waste tine. | don't see any prejudice to
take M. Trunp out of turn.

THE COURT: Would that be okay? As long as status
quo stays. Just because we're going to have M. Trunp
doesn't change the potential.

MR, GOLDMAN: | don't know how | ong the potential
is going to be there for, but it won't change it between now
and tonorrow.

THE COURT: Ckay. |I'mnot going to telling that to
the jury until tomorrow. I'mgoing to tell themwe're
continuing tonmorrow, that's all.

MR, GOLDMAN: COkay. M. Ross, we're going to keep
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Pr oceedi ngs
you in the status quo right now.

THE COURT: Al right. Thank you, jurors. Please
be seated. Jurors, there are occasions during the course of
atrial that |egal issues develop that require the judge to
nmake | egal decisions, and as | told you at the very
begi nni ng those deci sions are al ways made outside the
presence of the jury. And you nay say, well, what's
happened, why can't | know what's going on. Well, in fact,
you can't, okay. So that's the end of that. That is what
we were doing before | sent you out. W had these issues
that we had to deal wth.

So what |1'mgoing to ask you tonight is to go hone,
rest up and guess what? Now, anybody have a cat? Anybody
has a cat? Not one cat? You have a cat.

THE JUROR:  Yes, Your Honor.

THE COURT: | thought you have a dog, two dogs.

THE JUROR: | have two dogs and a cat.

THE COURT: A person after nmy own heart. But the
cat is going to say to you toni ght neow, neow, neow, isn't
that what the cat says? Wat are you going to say to that
cat? You're going to say to that cat, no, | can't tell you
anyt hing about it, because you nade nme promnise |'m not going
to tell you anything about it. Despite the fact that we had
to wait for nothing this afternoon, I'mnot even going to

tell you that, okay.
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So keep an open mind, please, and conme back
tomorrow. We'll try to get started at 9:30. |'m worKking
tonight, so that's what I'mgoing to do. So, thanks again.
Open mnd, don't talk about the case with anybody. Don't
forget.

(Whereupon, the jury exits the courtroom and the
follow ng transpired:)

THE COURT: Ckay. You nay step down, M. Ross, and
good luck tomorrow. All right, let's go in the back.

(Wher eupon, the matter was adjourned to April 12,

2013 at 9:30 a.m)
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	exactly - following

	F
	exactly - following
	follows - goodbye

	G
	follows - goodbye
	gotten - introduced

	H
	gotten - introduced

	I
	gotten - introduced
	introduced - lay

	J
	introduced - lay

	K
	introduced - lay

	L
	introduced - lay
	lead - meeting

	M
	lead - meeting
	meeting - obtain

	N
	meeting - obtain

	O
	meeting - obtain
	obviously - pause

	P
	obviously - pause
	pause - present
	president - reaction

	Q
	president - reaction

	R
	president - reaction
	reacts - requirements
	resistance - sent

	S
	resistance - sent
	sent - stated
	statement - thixton

	T
	statement - thixton
	thought - use

	U
	thought - use
	use - york

	V
	use - york

	W
	use - york

	Y
	use - york
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	zero - zip




