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The purpose for this rule making proposal is to correct the abysmal record of the NARA in its blatant dis-
regard in the preservation and presentation of state applications for an Article V Convention call submit-
ted to Congress. These applications are allegedly stored in NARA facilities. However as the NARA has 
no policies regarding them their actual status is unknown. As mandated by the United States Constitution, 
congressional resolution and federal statute these applications must be catalogued for immediate and on-
going constitutional and public use. The present non-policies of the NARA make such use impossible. 
This non-policy to properly catalogue the applications falls far short of record keeping standards federal 
statute and regulation establish for the NARA. NARA officials have admitted their failure in writing. De-
spite statutory mandates requiring redress by the NARA to correct this situation, NARA has taken no ac-
tion whatsoever to address this failing. This NARA failure to apply otherwise universal standards of rec-
ord keeping to all public records possessed by the NARA to convention applications has resulted in gross 
violation of federal statute and the Constitution by Congress and the NARA. 
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Letter to Amy Bunk, Acting Director, Office of the Federal Register 
 
Ms. Amy Bunk, Acting Director 
Office of the Federal Register 
The National Archives and Records Administration 
8601 Adelphi Road 
College Park, MD 20740-6001 
 
Dear Acting Director Bunk, 
 
Pursuant to 5 USC 553(e) and 44 USC 1503 the material submitted in this booklet together with 
two copies of this booklet is intended to constitute a Petition for the Commencement of Rule 
Making Activities for the National Archives and Records Administration (NARA) requesting 
implementation of federal regulations regarding the preservation and public presentation of cer-
tain public records entrusted to NARA custody. The complete lack of record keeping manage-
ment by the NARA in regards to these records violates the Constitution, federal statutes and fed-
eral regulations. Evidence proves these statutes and regulations, which impose a high level of 
standard of record keeping on the NARA, have been deliberately disregarded in this instance de-
spite the issue having already been brought to the attention of NARA administration.  
 
This Petition addresses the admitted failure by the NARA, despite statutory and regulatory man-
date, to catalogue for constitutional and public purposes state applications now in their custody 
submitted by the several state legislatures to Congress for a convention for proposing amend-
ments to the United States Constitution as authorized by Article V of the Constitution. Evidence 
demonstrates the NARA is so lax in its records maintenance procedures it cannot even accurately 
describe where in the NARA these public records exist let alone satisfy the statutory requirement 
of making such records available for immediate constitutional and public use. The NARA cannot 
even state whether it may have disposed of parts of this public record. If such action has occurred 
the NARA is guilty of unconstitutional usurpation by initiating a term of effectiveness for these 
public records without constitutional or statutory authorization.  
 
This violation of public statute and federal regulation by the NARA which otherwise deserves a 
sterling reputation of record keeping, has detrimentally effected not only a mandated constitu-
tional procedure (described as “peremptory” by Founder Alexander Hamilton) but is responsible 
for members of Congress violating federal criminal statutes. Any excuse by the NARA that Con-
gress has neglected to instruct the NARA that these records be catalogued so as to make them 
immediately available for constitutional and public use is refuted by accompanying evidence. 
Despite clear statutory and regulatory language the NARA has failed to adhere to the most basic 
standard of records keeping management—complete and accurate records.  
 
Due to the poor record keeping of the NARA, as authorized by 44 USC §2906(a)(1) and 36 CFR 
1239.20 an inspection of specific public records is requested in order to determine their location, 
number, accuracy and integrity. As 44 USC 2906 permits inspection by the Administrator of 
General Services, Acting Administrator Denise Turner Roth, a copy of this Petition is being for-
warded to her office requesting the GSA conduct the inspection of NARA records to avoid any 
conflict of interest.  
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Further documentary evidence herein irrefutably demonstrates as of Friday, March 13, 1908 the 
state legislatures first time in United States history satisfied the two thirds peremptory standard 
set by Article V. Congress has not responded with a convention call as mandated by the Consti-
tution. The current state of record keeping leads to one of two causes: willful criminal conspiracy 
by Congress or intentional disregard of federal statues and regulation by the NARA. This Peti-
tion addresses the latter issue leaving the former to be addressed by other means. For this reason 
a copy of this Petition is being sent to Attorney General of the United States Eric Holder Jr. to-
gether with a copy to President Barack Obama for his review. I am also including a copy of a 
proposed convention call for the reference and information of the President. This proposed call, 
while included with this material for purposes of full disclosure, is not intended as part of this 
rule making Petition. 
 
36 CRF 1239.20 mandates inspection of federal records “when an agency fails to address specif-
ic records management problems involving high risk to significant records.” These state applica-
tions are absolutely essential in order for Congress to obey the Constitution. Evidence shows 
Congress intended the archivist of the congressional record be responsible for notification to 
Congress, by means of proper record keeping management, such that the public record of appli-
cations would be immediately available in order for Congress to know when it was required to 
execute this peremptory constitutional requirement. Congress imposed this expectation on the 
archivist in 1789. It has remained unchanged ever since. Without such proper recordkeeping the 
precedent is established the Government can veto the Constitution. No more significant reason 
can be asserted than this—that this public record must be preserved and presented in such a 
manner as to facilitate a mandated constitutional act on the part of Congress in order to preserve 
the integrity of the Constitution. Failure to do this destroys that integrity.  
 
All federal employees are mandated by statute (5 USC 3331) to take an oath of office which in 
part requires the employee will “…support and defend the Constitution of the United States [and] 
will bear true faith and allegiance to the same [and will] take this obligation freely without any 
mental reservation or purpose of evasion; and that [they] will well and faithfully discharge the 
duties of the office on which [they] about to enter.” Failure to obey regulations intended to facili-
tate a “peremptory” constitutional requirement or obstructing a requested inspection is a clear 
violation of oath of office by the NARA demonstrating a blatant “mental reservation or purpose 
of evasion” regarding obedience to the Constitution, federal statutes and federal regulations spe-
cifically pertaining to NARA performance.   

I have been involved in the Article V movement for 25 years. Beyond filing two federal lawsuits 
and using public record to correct numerous Article V Convention misconceptions my most im-
portant accomplishment is compiling, for the first time in United States history, a comprehensive 
list of applications by the states based on the actual texts of the applications found in federal pub-
lic record. Prior scholarly articles presented simple tables listing the applications. Only one arti-
cle listed applications by Congressional Record citation. My list shows these articles were in-
complete. While my list may suffer deficiencies, it does comply with federal statutory and regu-
latory standards. The applications are in catalogue form, which is they are presented in a single 
location rather than buried among millions of pages of public record and are immediately availa-
ble for public use. Given the sole constitutional requirement of two thirds application by the sev-
eral state legislatures, a simple listing of which states have applied adequately satisfies any issue 
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of constitutional use. The NARA currently lists one state application. My record of 764 applica-
tions from 49 states conclusively demonstrates the NARA documentation of one application is 
neither complete nor accurate as mandated by federal statute.  

It is from this perspective that I submit my Petition—that of a fellow record keeper. I do not be-
lieve it is the responsibility of a private citizen to do the job the federal Government should be 
doing. The Constitution mandates a convention call by Congress when a certain constitutional 
condition exists. The knowledge of when this event has occurred requires an accurate public rec-
ord. The NARA as the assigned depository of public records has a constitutional and statutory 
responsibility to maintain this public record in order for Congress to comply with the Constitu-
tion. This means the NARA must maintain the public records of state applications in such condi-
tion as to be immediately available for constitutional and public use—a task they have utterly 
failed to do in violation of federal statutes and regulations.  

For the reasons presented in this Petition I request the NARA adopt the proposed regulations re-
garding procurement, preservation and constitutional and public presentation of these applica-
tions. These proposed regulations will serve to make treatment of state applications equal to that 
of other public records in the custody of the NARA as required by current records management 
procedures, federal statutes, federal regulations and constitutional mandate as well addressing the 
special circumstances of state applications. 

 
 

Bill Walker 
PO Box 1242 

Auburn, WA 98071 
Email: foavc@isomedia.com 

 
 
Cc: Barack Obama, President of the United States 
         The White House, 1600 Pennsylvania Avenue NW, Washington, DC 20500 
      Eric Holder Jr., Attorney General of the United States, U.S. Department of Justice 
        950 Pennsylvania Avenue, NW, Washington, DC 20530-0001 
      Acting Administrator Denise Turner Roth, U.S. General Services Administration 
       1800 F Street, NW, Washington, DC 20405 
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Introduction to Rule Making Petition 
 
The purpose for this rule making proposal is to correct the abysmal record of the NARA in its 
blatant disregard in the preservation and presentation of state applications for an Article V Con-
vention call submitted to Congress. These applications are allegedly stored in NARA facilities. 
However as the NARA has no policies regarding them their actual status is unknown. As man-
dated by the United States Constitution, congressional resolution and federal statute these appli-
cations must be catalogued for immediate and on-going constitutional and public use. The pre-
sent non-policies of the NARA make such use impossible. This non-policy to properly catalogue 
the applications falls far short of record keeping standards federal statute and regulation establish 
for the NARA. NARA officials have admitted their failure in writing. Despite statutory mandates 
requiring redress by the NARA to correct this situation, NARA has taken no action whatsoever 
to address this failing. This NARA failure to apply otherwise universal standards of record keep-
ing to all public records possessed by the NARA to convention applications has resulted in gross 
violation of federal statue and the Constitution by Congress and the NARA. 
 
The implementation of these proposed regulations does not constitute a call for a convention. 
Instead these proposed regulations are intended to bring the preservation and presentation of 
state applications in the custody of the NARA in line with the care and presentation afforded 
other public documents as mandated by statute, regulation and NARA records management prac-
tices while simultaneously addressing the special circumstances surrounding state applications. 
Such practices are currently absent in regards to applications. However with the implementation 
of these regulations, the public presentation of applications will enable Congress to perform its 
peremptory duty mandated by the language of the Constitution and enunciated by the Founders 
both at the 1787 Federal Convention, in the Federalist Papers and in the records of Congress. 
Whether Congress elects to perform its constitutional duty is the responsibility of Congress, not 
the NARA. The responsibility of the NARA is to obey statutes enacted by Congress and written 
evidence shows in regards to state applications for an Article V Convention the NARA is not 
presently doing this. 
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A Brief History of the Article V Convention Clause  
 

Introduction 
 
Article V of the United States Constitution states:  
 

The Congress, whenever two thirds of both houses shall deem it necessary, shall pro-
pose amendments to this Constitution, or, on the application of the legislatures of two 
thirds of the several states, shall call a convention for proposing amendments, which, in 
either case, shall be valid to all intents and purposes, as part of this Constitution, when 
ratified by the legislatures of three fourths of the several states, or by conventions in 
three fourths thereof, as the one or the other mode of ratification may be proposed by 
the Congress; provided that no amendment which may be made prior to the year one 
thousand eight hundred and eight shall in any manner affect the first and fourth clauses 
in the ninth section of the first article; and that no state, without its consent, shall be de-
prived of its equal suffrage in the Senate.0F

1   
 

For purpose of this Petition the phrase, “The Congress…on the application of the legislatures of 
two thirds of the several states, shall call a convention for proposing amendments …” is most 
relevant. The language of Article V is unambiguous as the Supreme Court has stated in several 
decisions: if two thirds of the state legislatures submit applications to Congress, Congress must 
call a convention for proposing amendments, also known as an Article V Convention.1F

2  
 
An Article V Convention is not what is sometimes referred to as a constitutional convention. Ar-
ticle V is unambiguous; Congress is only authorized to call a convention to propose amendments 
“as part of this Constitution.” A constitutional convention drafts a new constitution which obvi-
ously cannot be part of this Constitution. Hence the two names refer to different types of conven-
tions. The Constitution does not describe a “constitutional convention” and therefore this kind of 
convention is unconstitutional. This Petition is only concerned with an Article V Convention 
which is constitutional. 
 
By the Constitution mandating an exact numeric ratio of two thirds of the several state legisla-
tures needing to apply to cause a convention call, this means if less than two thirds of the states 
apply, Congress cannot, under any circumstance, call an Article V Convention. Consequently, 
certain knowledge of the number of states which have submitted applications to Congress for a 
convention call and when such applications were submitted is absolutely essential in order for 

1 Source: National Archives website, http://www.archives.gov/federal-register/constitution/article-v.html.  
2 “The United States asserts that Article V is clear in statement and in meaning, contains no ambiguity, and calls for 
no resort to rules of construction. A mere reading demonstrates that this is true. It provides two methods for propos-
ing amendments. Congress may propose them by a vote of two-thirds of both houses, or, on the application of the 
legislatures of two-thirds of the states, must call a convention to propose them. Amendments proposed in either way 
become a part of the Constitution ‘“when ratified by the legislatures of three-fourths of the several states or by Con-
ventions in three-fourths thereof, as the one or the other Mode of Ratification may be proposed by the Congress. . . 
.’” United States v Sprague, 282 U.S. 716, 730 (1931). See also Dodge v Woolsey, 59 U.S. 331 (1855); Hawke v 
Smith, 253 U.S. 221 (1920); Dillon v. Gloss, 256 U.S. 368 (1921). 
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Congress to execute its assigned constitutional task of calling a convention the Constitution dic-
tates it do so.  
  

The 1787 Convention Record 
 
As described in Max Farrand’s book “The Records of the Federal Convention of 1787” the 
Founders in writing what ultimately became Article V of the Constitution went through several 
drafts of the article. Notably the Founders deliberately changed the language of the proposed Ar-
ticle V to: (1) eliminate Congress as the only constitutional entity empowered to propose 
amendments to the Constitution; (2) remove language allowing states to apply for an amendment 
directly by submission of identical applications on the same amendment subject to Congress and 
(3) replace that language with language mandating Congress call a convention for proposing 
amendments on the application of two thirds of the several state legislatures without regard to 
amendment subject.2F

3 By this change the basis of action by Congress in regards to state applica-
tions altered from action only on the submission of a simultaneous amendment subject by the 
states to a numeric count of applying states regardless of amendment subject. 
 
As Farrand notes on page 629, Volume II of his book, the convention changed the language of 
the proposed Article V from “…or on the application of two thirds of the Legislatures of the sev-
eral States [Congress] shall propose amendments to this Constitution” to its present language, 
“on the application of the legislatures of two thirds of the several states, shall call a convention 
for proposing amendments.” This was done after Colonel Mason (delegate from Virginia) ex-
pressed “the [present] plan of amending the Constitution exceptionable & dangerous.” Mason 
stated “As the proposing of amendments is in both the modes [proposal by Congress and applica-
tion by the states] to depend, in the first immediately, and in the second, ultimately, on Congress, 
no amendments of the proper kind would ever be obtained by the people…” 
 
In response to Mason’s comments, “Mr. Govr. Morris & Mr. Gerry moved to amend the article 
so as to require a Convention on application of 2/3 of the Sts.” [Emphasis added]. As noted on 
page 630 of Farrand’s book, “The motion of Mr. Govr. Morris & Mr. Gerry was agreed to nem: 
con.” Thus the original intent of the Founders is explicit: Congress is required to call the conven-
tion when two thirds of the state legislatures apply for the call and therefore the purpose of the 
application is to cause a convention call not to propose an amendment. 
 

Federalist 85 
 
James Madison of Virginia proposed the language at the 1787 Convention which ultimately be-
came Article V.3 F

4 Alexander Hamilton, of New York, seconded Madison’s proposal. Hamilton 
served on the Committee of Style which drafted the final language of the Constitution. This 
placed him in the perfect position to correctly understand the meaning and intent of Article V.4F

5 
Later Hamilton wrote several essays attempting to gain support for passage of the proposed Con-

3 Max Farrand, “The Records of the Federal Convention of 1787, Volume II, pp. 629, 630. See Appendix p. 1. 
4 Ibid. p. 559.  
5 Ibid. p. 553. 
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stitution. Collectively the essays are called the Federalist Papers. In Federalist 85, Hamilton stat-
ed, 
 

“In opposition to the probability of subsequent amendments, it has been urged that the 
persons delegated to the administration of the national government will always be disin-
clined to yield up any portion of the authority of which they were once possessed. … 
But there is yet a further consideration, which proves beyond the possibility of a doubt, 
that the observation is futile. It is this that the national rulers, whenever nine States con-
cur, will have no option upon the subject. By the fifth article of the plan, the Congress 
will be obliged ‘“on the application of the legislatures of two thirds of the States (which 
at present amount to nine), to call a convention for proposing amendments, which shall 
be valid, to all intents and purposes, as part of the Constitution, when ratified by the leg-
islatures of three fourths of the States, or by conventions in three fourths thereof.”’ The 
words of this article are peremptory. The Congress “shall call a convention.” Nothing in 
this particular is left to the discretion of that body. And of consequence, all the declama-
tion about the disinclination to a change vanishes in air. … If the foregoing argument is 
a fallacy, certain it is that I am myself deceived by it, for it is, in my conception, one of 
those rare instances in which a political truth can be brought to the test of a mathemati-
cal demonstration. [Emphasis added].5F

6  
 

That Hamilton understood the intent and meaning of the convention clause of Article V is estab-
lished by his employment of the legal term “peremptory” in describing the level of obligation 
imposed on Congress to call a convention by the text of Article V.6F

7 Hamilton also understood 
this “peremptory” condition was initiated by a single circumstance: a numeric ratio of applying 
states that is, an actual count of how many states submitting applications for a convention call to 
Congress exist compared to the total of states in the Union. This ratio serves as a “mathematical 
demonstration” of the political truth Congress must call a convention irrespective of any other 
term or condition once the two thirds numeric ration is achieved. No other term or condition of 
call was discussed in the 1787 Convention or in Federalist 85 meaning no other condition or term 
may, in any manner, interfere in this “peremptory” requirement. Equally, as stated by the Su-
preme Court, no rules of construction, interpolation or addition is permitted regarding Article V. 
Therefore no term or condition other than a numeric count of applying states can be attached as a 
circumstance requiring satisfaction before Congress must call a convention.7F

8   
 
 
 
 

6 Federalist 85, (Saturday, August 16, 1788), McLean’s Edition, New York, Library of Congress. 
7 “Peremptory. Imperative; final; decisive; absolute; conclusive; positive; not admitting of question, delay, reconsid-
eration or of any alterative. Self-determined; arbitrary; not requiring any cause to be shown.” Black’s Law Diction-
ary 10th ed. (West Group, 2014).  
8 “The Constitution was written to be understood by the voters; its words and phrases were used in their normal and 
ordinary, as distinguished from technical, meaning; where the intention is clear, there is no room for construction 
and no excuse for interpolation or addition. [Citations omitted].” United States v Sprague, 282 U.S. 716, 731-32 
(1931). 
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The 1789 Congressional Decision 
 
As proven in its first discussion of the convention clause on the occasion of the first submitted 
state application to Congress on May 5, 1789, Congress clearly understood the crux of Hamil-
ton’s statements—peremptory and numeric count.8F

9 Obviously as this was the first application 
submitted, there were not enough applications to cause a convention call. Until such event oc-
curred, Congress decided to “enter the application at large upon the Journals, and do the same by 
all that came in, until sufficient were made to obtain their object and let the original be deposited 
in the archives of Congress.” [Emphasis added].9F

10  
 
Despite this acknowledged mandate Congress has not called a convention as required by Article 
V. The responsibility for this inaction lies entirely with Congress. The responsibility for the 
preservation and presentation of state applications “until sufficient were made to obtain their ob-
ject” was assigned to the congressional archivist in 1789 by Congress. All duties of the congres-
sional archivist of that time were, by statute, eventually assigned to the NARA. The statute did 
not nullify prior congressional instructions regarding archiving.10F

11 Thus the fact the NARA did 
not exist until 1934 is irrelevant as the statutes creating it continued this previous obligation. 
Moreover subsequent federal statutes enacted by Congress remove any doubt of this NARA ob-
ligation.   
 
An examination of congressional statements of May 5, 1789 reveals other facts relevant to this 
Petition. Most significant is the fact Congress has never varied from its instructions given to the 
congressional archivist that day. Congress’ intent as to application preservation and availability 
to Congress for it, in turn, to execute its assigned constitutional task remains unchanged. Thus 
entering a state application into the minutes of the Journal (now the Congressional Record), ta-
bling the application and referring the original application to the Archivist “until sufficient were 
made to obtain their object” remains the unaltered practice of Congress to this day.11F

12 The prob-
lem is the NARA has ignored the “until sufficient” instruction by failing to have the applications 
preserved such fashion that Congress knows when “sufficient” applications have been submitted 
“to obtain their object.”  
 
The fact Congress clearly understood a convention call was based on a numeric count of apply-
ing states is proven by the emphatic statement of Congressman Boudinot at the beginning of the 
discussion by members of Congress following the submission of the first state application for a 

9 See generally, “Debates of Congress May 5, 1789, pp. 258-61, Appendix pp. 2-4. 
10 Gales & Seaton’s History of Debates in Congress, May 5, 1789 p. 261. “Whereupon, it was ordered to be entered 
at length on the Journals, and the original to be placed on the files of Congress.” See Appendix p. 4. 
11  “(a) All orders, determinations, rules, regulations, grants, contracts, agreements, permits, licenses, privileges, and 
other actions which have been issued, granted, made, undertaken, or entered into in the performance of any function 
transferred by this Act [Pub. L. 98-497] or the amendments made by this Act [Pub. L. 98-497] shall continue in ef-
fect according to their terms until modified, terminated, superseded, set aside, or revoked in accordance with law by 
any authorized official, a court of competent jurisdiction, or by operation of law.” 44 USC 2101 Savings Provisions 
(Pub. L. 98-497, § 105) [Emphasis added]. 
12Congress has begun to tabulate the applications. See infra, “House Rule Regarding Tabulating AVC Applications,” 
p. 57; see also: www.foavc.org/reference/file59.pdf and http://clerk.house.gov/legislative/memorials.aspx.  
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convention call on May 5, 1789. Boudinot states, “According to the terms of the Constitution, 
the business [referring to Congress calling a convention as requested in the just entered Virginia 
application] until a certain number of States have concurred in similar applications: … but if it is 
a business which we cannot interfere with in a constitutional manner, we had better let it remain 
on the files of the House until the proper number of applications come forward.” [Emphasis add-
ed].12F

13 
 
James Madison (the author of Article V13F

14) then stated he “doubted the propriety of committing it 
[referring the Virginia application to a committee of Congress for its consideration and disposal] 
because it would seem to imply that the House had a right to deliberate upon the subject. This he 
believed was not the case until two-thirds of the State Legislatures concurred in such application, 
and then it is out of the power of Congress to decline complying, the words of the Constitution 
being express and positive relative to the agency Congress may have in case of applications of 
this nature. [Madison then quoted Article V including that portion dealing with the Article V 
convention call]. From hence it must appear that Congress have no deliberative power on this 
occasion.” Madison then concluded, “The most respectful and constitutional mode of performing 
out duty will be to let it [the Virginia application] be entered on the minutes, and remain upon 
the files of the House until similar applications come to hand from two-thirds of the States.” 
[Emphasis added].14F

15 
 
Thus the peremptory requirement of a convention call and the fact it is based on a numeric count 
of applying states with no other terms or conditions has been known to the Archivist of congres-
sional records since May 5, 1789. Equally known is the asterisk instruction attached by Congress 
that day to its archival instructions which require Congress, “enter the application at large upon 
the Journals, and do the same by all that came in, until sufficient were made to obtain their object 
and let the original be deposited in archives of Congress.” Any doubt as to the meaning of the 
term “sufficient to obtain their object” is clarified by the comment that the application “can be 
called up when enough are presented to make two thirds of the whole States.”15F

16  
 

The Colorado Application 
 
Any doubt these 1789 instructions are clearly understood but ignored by the NARA is demon-
strated by examination of the only state application which the NARA, for some unknown reason, 
separated from the mass of congressional records in which the NARA routinely buries all state 
applications. As evidence in this Petition demonstrates separation of state applications is not the 
usual practice of the NARA despite statutory requirements to the contrary. 
 
The application, located at the NARA website, states “Article V of the Constitution provides that 
Congress must call a convention for proposing amendments to the Constitution if two thirds of 

13 See generally, “Debates of Congress May 5, 1789, pp. 258-61, Appendix pp. 2-4. 
14 See fn. 4. 
15 Ibid. 
16 See Appendix, “Debates of Congress May 5, 1789 p. 261,” p. 4, comment by Congressman Huntington. 
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the state legislatures apply for one to Congress. [Emphasis added].16F

17 The use of the term “must 
call” clearly is an acknowledgment of the instructions the NARA, or its archival predecessors 
received from Congress in 1789. Equally, use of the term “two thirds” (and lack of any other 
conditional term) demonstrates acknowledgement of the numeric standard recognized in 1789 by 
Congress (“a certain number of States … “until the proper number of applications come for-
ward”).  
 
Moreover the NARA takes the matter a step further by stating only a single application is 
required by each state to cause the required convention call. “This is the application for a 
constitutional conveniton from the state legislature of Colorado.” [Emphasis added].17F

18 The 
words “the application” as used in the context of the sentence unmistakably indicates no other 
action is required by the state of Colorado to effectuate a convention call. As the NARA does not 
provide evidence to the contary the natural (and correct interpretation based on the statements of 
May 5, 1789) presumption is each state need only submit one application for an Article V 
Convention call in order to cause Congress to call an Article V Convention. According to the 
NARA statement Colorado has satisfied this constitutional requirement and thus need do no 
more toward the satisfaction of Article V. Hence, a state is only required to submit a single 
application for a single convention call meaning the two-thirds requirement is based the 
minimum number of applications necessary to accomplish the task rather than any standard of 
multiple submissions. From this fact it can be reasoned that based on the statements of the 1787 
convention, Federalist 85, and the May 5, 1789 congressional discussion as well as the NARA 
statement, any further applications submitted by a state for a convention call must apply to future 
conveniton calls beyond that required by the first submitted application from each state (until the 
two thirds mark is reached). Nothing in Article V permits Congress to disregard any state 
application (and indeed the language of Madison on Mary 5, 1789 clearly proves this) so 
therefore in some manner, all state applications must “count” toward causing a convention call 
by Congress. 
 
This Petition’s request for regulations mandating continual presentation of the applications by 
the states for an Article V Convention call for constituitonal and public use are predicated on the 
statements by the Founders and in the Constitution. The NARA’s own statement on its Colorado 
application lends weight to the interpretation Congress “must” call a convention. Obviously, if 
Congress can delay calling a convention once the states have applied then the term “peremptory” 
cannot be applied to this mode of amendment proposal, something, based on Mason’s comments 
and subsequent unanimous vote by the convention the Founders obviously did not support.  
 
Finally, the separation of the Colorado application from other congressional records 
demonstrates the NARA is fully capable of separating state applications. The NARA can present 
no argument a regulation requiring it do the same for all state applications is “impractical.” The 
NARA notation under the Colorado application demonstrates full constituitonal comprehension 

17 http://www.archives.gov/legislative/features/17th-amendment/colorado.htm. See Appendix, “State of Colorado 
Application, April 1, 1901,” p. 5. 
18 Ibid. 
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meaning the NARA cannot assert a technical issue or lack of knowledge as excuse not to 
impliment these proposed regulations.      

The Constitutional Modes of Article V 
 
As previously noted, on May 5, 1789, when discussing whether Congress had the option to 
deliberate a convention call James Madison stated, “he doubted the propriety of committing it 
because it would seem to imply that the House had a right to deliberate upon the subject. This he 
believed was not the case until two-thirds of the State legislatures concurred in such application, 
and then it is out of the power of Congress to decline complying, the words of the Constitution 
being express and positive to the agency Congress may have in the case of applications of this 
nature.‘The Congress, whenever two-thirds of both Houses shall deem it necessary, shall propose 
amendments to this Constitution; or, on the application of the Legislatures of two-thirds of the 
several States, shall call a convention for proposing amendments.’ From hence it must appear 
that Congress have no deliberative power on this occasion.”18F

19 
 
Madison’s comments denote two distinct constitutional modes—a lower mode consisting of a set 
of applications which number below the two thirds mark expressed in Article V in which case 
the Congress does nothing and an upper mode consisting of a set of applications that meet the 
two thirds requirement of Article V. Any excessive applications submitted beyond this two thirds 
mark must counted toward the next convention call as Congress has no authority to disregard any 
application. This upper mode of applying states, according to Madison (and the Supreme Court) 
means Congress must call a convention without any deliberation or delay. Due to this 
peremptory requirement a better term describing state applications is an enforceable agency 
instruction. The states entirely control the initiation of the action described in the 
instruction/application. As alluded to by Madision, in the instance of applications for a 
convention, Congress acts as an agent for the states with a predetermined mandate (or 
instruction) given in the Constituiton. Hence, the states do not “apply” for a convention  call in 
the classic sense of the word—i.e., ask or request (with the petitionee reserving the right of 
refusal), but in the form of absolute command—there shall be a convention.  When a sufficent 
number of states have agreed on this command, the Constitution demands execution by the 
agent—Congress.  Hence an exact knowledge of how many states have applied to Congress is 
critcal for determining which constitutional mode Congress is presently situated.  
 
As Congress is required to call “on the application” of the several states, equally paramount is 
determining not only whether a change in constitutional mode between the lower, non-
peremptory state and upper peremptory state has transpired but knowing exactly when this event 
occurrs in order to satisfy the “on the application” command of Article V. As the Constitution 
places no limit on when a state may submit an application or how many times it may submit 
applications and as only one application per state is required to cause a convention call the point 
of transition is obviously mobile. Thus it  requires constant monitoring to be constitutionally 
correct. In order to satisfy this mobile constitutional demand of varying state submissions and 

19 See fn. 13. 
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number, a proactive continually updated catalogue of all applications available for immediate 
constituitonal use by Congress must exist allowing Congress to fulfill its agency role.19F

20  
Supreme Court Rulings regarding Article V 

 
While the Supreme Court of the United States has issued several decisions regarding various as-
pects of Article V, relative to the issues raised in this Petition only one Court ruling has any bear-
ing regarding a potential NARA refusal to implement the proposed regulations of this Petition. 
 
The argument for refusal is lack of statutory authorization by Congress. The argument goes as 
follows: as Congress has never statutorily instructed the NARA to catalogue state applications 
the NARA is under no obligation under current federal statutes to initiate such a catalogue. Dis-
cussion of federal statutes and regulations which do, in fact, mandate cataloguing will be pre-
sented later in this Petition. This section of this Petition discusses why Congress cannot enact 
such a statute and why the absence of such statute does not let the NARA off the hook. 
 
This argument was employed by Mr. Kirk Boyle, Legal Counsel of the House of Representa-
tives. Mr. Boyle presented this position apparently to deny the request by Mr. Dan Marks of the 
state of Hawaii that he be furnished “verification and tabulation of State applications for an Arti-
cle V Convention.”20F

21 The argument of Mr. Boyle can be summarized as follows: (1) the Consti-
tution mandates Congress obey the Constitution; (2) Congress has never consented to obeying 
this specific clause of the Constitution by empowering anyone to obey its provisions therefore; 
(3) Congress doesn’t actually have to obey this part of the Constitution because it has never actu-
ally consented to do so by appointing someone to perform the task of tabulation hence; (4) Con-
gress doesn’t have to obey the Constitution even though they’ve sworn an oath to do so because 
they’ve never actually consented to obeying that specific constitutional provision.21F

22 
 
The error of this argument is the Legal Counsel of the House of Representatives appears to be-
lieve constitutional obedience can be delegated thus leaving those who the Constitution specifies 
are responsible free of any responsibility to obey the Constitution themselves. This is clearly 
false. Article V mandates “Congress” shall call a convention. Thus if Congress fails to designate 
an individual to execute the task of tabulating applications so Congress can then issue the call 
based on these applications, then by constitutional default the task remains with Congress en 

20 A list of the public record of applications is presented at the end of this Petition. These applications (which in-
clude the Colorado application) prove the necessary two thirds submission requirement to cause a convention call 
was achieved on Friday, March 13, 1908. (See: http://www.foavc.org/reference/AVC_Apps_and_summary.pdf). On 
that date the state of Washington became the 31st state to submit an application. As the Constitution bases the two 
thirds requirement on the total number of states in the Union at the time of submission, this date is accurate. In 1908 
there were only 46 states in the union. A simple mathematical calculation reveals two thirds of 46 equals 30.666 or 
rounded to the next highest number, 31. 
21 See Appendix, “Dan Marks Letter to Clerk, April 15, 2013,” p. 6. For full contents of letter including all submit-
ted applications see http://www.foavc.org/reference/Senate_Request.pdf. For the purpose of public disclosure Peti-
tioner aided Mr. Marks in the composition of his letter by providing the list of applications referred to in the letter 
and providing editorial comments regarding its content. The word “apparently” is significant as it now appears the 
Marks letter was responsible for Congress beginning a tabulation of state applications. See fn. 12, infra “House Rule 
Regarding Tabulating AVC Applications,” p. 57. 
22 See Appendix, “Response by Mr. Kirk Boyle to Dan Marks, June 7, 2013,” p. 7. 
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masse. Hence as all of Congress is mandated by oath to “support” the Constitution, all obey its 
provisions and face penalty for failure to do so. Congress cannot shirk from that responsibility by 
claiming a duty assigned the group can be ignored because the group failed to delegate the duty 
to an individual to perform it for the convenience of the group particularly when Article V as-
signs no such immunity to Congress.  
 
While Congress can attempt to shirk from its constitutional responsibilities by asserting a form of 
laches, this excuse cannot be employed by the NARA. Congress has statutorily delegated re-
sponsibility for cataloguing state applications (along with all other public records) so they are 
available for constitutional and public use. A new statute specifically dealing with state applica-
tions is therefore unnecessary as reasonable interpretation of present legislation suffices to re-
solve the matter.  
 
The argument Congress specifically has not instructed the NARA to catalogue applications is 
meritless given already existing statutes and federal regulations demonstrate congressional in-
tent. These laws specifically mandate this precise action by the Archivist. Obviously key to this 
argument of refusal by the NARA is the proposition Congress must pass a statute specifically 
instructing the NARA to specifically store a particular public record in a specific manner when, 
in fact, Congress has already addressed issue of storage of all such records with generalized as 
well as specialized statutes applying to all public records which includes state applications. The 
argument for this kind of legislation being required for each type of public record the NARA 
stores is ludicrous. If true, the NARA (and logically every other bureaucracy in the government) 
would be required to get assigned specific statutory instructions from Congress for every action 
expressly not addressed by statute. 
 
Such argument renders the entire process of federal regulation and reasonable bureaucratic au-
tonomy meaningless. Within certain prescribed statutory limits a bureaucracy must have the au-
thority to “connect the dots.” It cannot shirk from this responsibility by saying it doesn’t want to 
do this. This is the purpose of an enabling statute creating the bureaucracy in the first place—
allowing Congress to create a bureaucracy for an assigned task and delegating certain powers 
and assignments to that bureaucracy. The concept of federal regulation is for the bureaucracy to 
execute the task assigned it without Congress having to do its job with passage of legislation for 
every minutia the bureaucracy encounters. In executing its assigned statutory function Congress 
allows the bureaucracy authority to enact regulations addressing minutia which statutes, no mat-
ter carefully crafted, simply cannot encompass. In short a statute is not designed to cover every 
eventuality a bureaucracy might encounter. Thus if evidence exists that current statutes address 
the specific issue if reasonably applied to that issue by judicious use of regulation, the bureaucra-
cy must connect the dots. In the matter of peremptory applications where functions assigned by 
Congress to the NARA come into play, the NARA is as equally peremptorily bound as Congress 
to take whatever bureaucratic actions are necessary to facilitate the tabulation of state applica-
tions by executing their regulatory responsibilities as Congress is in executing its constitutional 
responsibilities.  
 
This peremptory requirement on Congress permeates the intent of all statutes enacted by Con-
gress even if such statute doesn’t specifically describe state applications. The effect of constitu-
tional provisions can never be disregarded. If Congress must call a convention then the intent of 
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any statute which facilitates such a call (even though that statute or regulation does not actually 
cause the call to occur) must be viewed in the light of this peremptory requirement. Hence no 
excuse or interpretation which thwarts or otherwise obstructs this peremptory requirement can be 
preferred. Any objection by the NARA therefore is automatically nullified by this peremptory 
constitutional requirement. Congress cannot be thwarted in its peremptory duty because the NA-
RA refuses to provide the means of cataloging of applications according to state and number of 
applications whereby Congress can, based on this information, issue a convention call. The NA-
RA has no more right to veto the Constitution by deliberately obstructing Congress in the per-
formance of its mandated duty than does Congress.  
 

Hollingsworth v Virginia 
 
There is another issue with the argument of specific legislation being required before the NARA 
can catalogue applications. A Supreme Court ruling precludes the President from any participa-
tion in the amendment process meaning there can be no legislation enacted by Congress in re-
gards to the amendment process as the President is constitutionally unavailable to review it. In 
Hollingsworth v Virginia, 3 U.S. 378 (1798) the Supreme Court separated the ordinary legisla-
tive functions of Congress and the President from the “substantive act” of amendment of the 
United States Constitution—in other words established two form of law in the Constitution—
legislative and amendatory. In that historic case the Supreme Court considered two questions re-
garding the newly passed 11th Amendment one of which is relevant to the issues of this Petition. 
The specific question before the Court was whether a presidential signature was required on any 
proposed amendment made by Congress just like any other ordinary legislation passed by Con-
gress thus allowing the President to veto the proposal. This veto would occur before the proposal 
would be sent to the states for ratification consideration.   
 
In his Hollingsworth arguments, United States Attorney General Charles Lee stated, “And the 
case of amendments is evidently a substantive act, unconnected with the ordinary business of 
legislation, and not within the policy, or terms, of investing the President with a qualified nega-
tive on the acts and resolutions of Congress.”22F

23 In a footnote to the case, Associate Justice Sam-
uel Chase agreed with Lee stating, “There can, surely, be no necessity to answer that argument. 
The negative of the President applies only to the ordinary cases of legislation: He has nothing to 
do with the proposition, or adoption, of amendments to the Constitution.”23F

24 In its unanimous de-
cision the Supreme Court affirmed the statement by Attorney General Lee. 

 
The Role of the President in Article V 

 
The Hollingsworth ruling is unambiguous. The President shall have no part of the amendment 
proposal process. The Court expressly excluded the President from use of his legislative veto 
power granted him in the Constitution by the simple act of recognition that the amendment pro-
posal process is a “substantive act, unconnected with the ordinary business of legislation.” Thus 

23 Hollingsworth v Virginia, 3 U.S. 378, 381 (1798). 
24 Ibid. p.382.  
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amendment proposal and legislative proposal are two distinct constitutional functions. The pow-
ers granted in one function cannot be applied in the other function as the Constitution provides 
no means whereby such crossover is permitted.24F

25 When Congress operates in its legislative func-
tion it operates under authority of Article I; thus Congress proposes a bill or resolution. However 
when Congress operates in its amendatory function it operates under authority of Article V; thus 
Congress proposes an amendment or issues a call. Neither of these are legislative functions and 
therefore are not subject to legislative veto by the President described in Article I.25F

26 This consti-
tutional separation means only broad general legislation applying to all public records in the cus-
tody of the NARA can be employed to cause the NARA to catalogue state applications as these 
general laws do not specifically relate to the amendment process.  
 
As a result of this unequivocal separation of legislative and amendatory functions presidents 
have scrupulously observed the Hollingsworth decision: whenever Congress in obedience of the 
Constitution is involved in the amendatory process, the President has had no part in it.26F

27 A criti-
cal point however is the Court predicated its ruling on the premise of congressional obedience to 
the provisions of Article V, not congressional disobedience to those provisions.  
 

25 Any argument that the “necessary and proper” clause (Article I, § 8, Clause 18, U.S. Const.) of the Constitution 
permits such crossover is defeated by the fact the legislative power “to make all laws” described in Article I [see fn. 
26] is a “foregoing power.” The clause reads (in part): “The Congress shall have Power…To make all Laws which 
shall be necessary and proper for carrying into Execution the foregoing Powers…” As the power discussed in this 
case is legislative passage of a statute described in Article I, § 7, Clause 2, it is regulated by the word “foregoing” 
meaning its power cannot be extended beyond that of those clauses preceding Article I, §8, Clause 18.  
Thus the Constitution limits the “necessary and proper” proposal of legislation to those powers described in Article I 
(primarily Article I, § 8, U.S. Const.) to that section and not to any portion of the Constitution that follows such as 
the convention call described in Article V. If this were not true the Supreme Court would have no basis for separa-
tion of legislative and amendment function as the “necessary and proper” clause would extend congressional legisla-
tive power to every section of the Constitution with no limit thus defeating entirely the concept of separation of 
powers. Instead specific sections of the Constitution which follow Article I specifically grant Congress legislative 
powers. Others do not. It is for this reason all amendments in the Constitution (all of which follow Article I) which 
require further legislation on the part of Congress to effect the purpose of the amendment contain a provision ex-
tending such authority to Congress. If legislative authority was already extended as a result of the “necessary and 
proper” clause, such extension of authority would not be required. See generally 13th, 14th, 15th, 16th, 19th, 20th, 23rd, 
24th, 25th, 26th amendments to the Constitution.  
26 “Every Bill which shall have passed the House of Representatives and the Senate, shall, before it become a Law, 
be presented to the President of the United States; If he approve he shall sign it, but if not he shall return it, with his 
Objections to the House in which it shall have originated, who shall enter the Objections at large on their Journal 
and proceed to reconsider it. If after such Reconsideration, two thirds of that House shall agree to pass the Bill, it 
shall be sent together with the Objections, to the other House, by which it shall likewise be reconsidered, and if ap-
proved by two thirds of that House, it shall become a Law. … If any Bill shall not be returned by the President with-
in ten Days (Sundays excepted) after it shall have been presented to him, the Same shall be a Law, in like Manner as 
if he had signed it, unless the Congress by their Adjournment prevent its Return in which Case it shall not be a 
Law.” Article I, §7, Clause 2, U.S. Const. [Emphasis added]. 
27 The only modern exception to this obedience occurred on July 12, 1978 when President Jimmy Carter sent a letter 
in support of extension of the ratification deadline for the proposed Equal Right Amendment (ERA) and later signed 
the legislation extending that deadline. Even then President Carter expressed procedural concerns over his signing 
such legislation. See: Jimmy Carter: “Equal Rights Amendment Letter to members of the House Judiciary Commit-
tee.,” July 12, 1978. Online by Gerhard Peters and John T. Woolley, “The American Presidency Project.” 
http:www.presidency.ucsb.edu/ws/?pid=31062.  
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What if Congress is not in obedience of the Constitution when involved in the amendatory pro-
posal process? Does Hollingsworth preclude the President from employing other presidential 
powers found in Article II but not addressed by Hollingsworth in order to “preserve” the consti-
tutional proposal process of Article V where Congress either affirmatively or by laches has failed 
to obey Article V which is “clear in statement and in meaning”?27F

28 Is the President precluded, for 
example from “preserving” the Constitution as demanded by his oath of office particularly when 
the Supreme Court has relegated itself to that of “advisory” opinions “given with any constitu-
tional authority” in regards to Congress obeying Article V?28F

29 Must the President sit ideally by 
while Congress flaunts the words of the Constitution by refusing to call an Article V Convention 
when the express words of Article V state Congress must do so because a court ruling states the 
President shall have no part of the amendment process but does not state the President is pre-
vented from enforcing the amendment process should it be disobeyed if such occasion arises? 
Even a cursory examination of Article II shows the President is not restricted in this manner. 
 
It is absurd to suggest the “preserve” power of the President’s oath can be construed narrowly—
applying only to the actual physical preservation of the printed document called the Constitu-
tion—and that otherwise “preserving” the Constitution is left only to the courts.29F

30 While some 
have suggested the President’s oath has no constitutional significance as it gives the President no 
power beyond those itemized in Article II, the historic record of alleged violation of oath by a 
President disproves this.30F

31 That record establishes the oath has constitutional significance as its 
violation can result in presidential impeachment. Therefore enforcement of the Constitution un-
der its provision (and it must emphasized the use of the “preserve” power can only be applied to 
preserve existing constitutional provisions not create new presidential powers) must have equal 
constitutional effect of that for its violation. If violation of oath has the constitutional effect of 

28 See fn. 2.  
29 “The Constitution grants Congress exclusive power to control submission of constitutional amendments. Final 
determination by Congress that ratification by three-fourths of the States has taken place “is conclusive upon the 
courts.” [Footnote omitted] In the exercise of that power, Congress, of course, is governed by the Constitution.”… 
“Congress, possessing exclusive power over the amending process, cannot be bound by, and is under no duty to ac-
cept, the pronouncements upon that exclusive power by this Court or by the Kansas courts. Neither State nor Federal 
courts can review that power. Therefore, any judicial expression amounting to more than mere acknowledgment of 
exclusive Congressional power over the political process of amendment is a mere admonition to the Congress in the 
nature of an advisory opinion, given wholly without constitutional authority.” Coleman v Miller, 307 U.S. 433, 457, 
459-60 (1939) [Emphasis added]. 
30 “Before he enter on the Execution of his Office, he shall take the following Oath or Affirmation: “I do solemnly 
swear (or affirm) that I will faithfully execute the Office of President of the United States, and will to best of my 
Ability, preserve, protect and defend the Constitution of the United States.” Art. II, §1, Clause 8, U.S. Const. 
31 “That the oath the President is required to take might be considered to add anything to the powers of the President, 
because of his obligation to “preserve, protect and defend the Constitution,” might appear to be rather a fanciful 
idea. But in President Jackson’s message announcing his veto of the act renewing the Bank of the United States 
there is language which suggests that the President has the right to refuse to enforce both statutes and judicial deci-
sions on his own independent decision that they were unwarranted by the Constitution. [Footnote omitted]. The idea 
next turned up in a message by President Lincoln justifying his suspension of the writ of habeas corpus without ob-
taining congressional authorization. [Footnote omitted]. And counsel to President Johnson during his impeachment 
trial adverted to the theory but only in passing. [Footnote omitted]. Beyond these isolated instances, it does not ap-
pear to be seriously contended that the oath adds anything to the President’s powers.” See: 
http://www.law.cornell.edu/anncon/html/art2frag6_user.html. 
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impeachment (a massive constitutional power) then it follows obedience to oath must have equal 
constitutional power as the oath, at the minimum provides the “necessary and proper” clause for 
presidential power. Thus the terms “preserve” the Constitution “to the best of my ability” which 
are contained within his Article II powers, give the President authority to “preserve” the Consti-
tution in those situations not contemplated either by the Founders or the courts by use of those 
Article II powers.31F

32 Moreover, as the Supreme Court has repeatedly stated, all words in the Con-
stitution have constitutional significance and effect. None may be disregarded unless removed by 
amendment meaning the oath of office must have constitutional effect and significance.32F

33  
 
Therefore a refusal by Congress to call a convention when mandated by the language of the Con-
stitution, where the President has constitutional mandate through his oath of office as well as tex-
tual presidential powers enabling him to cause a recalcitrant Congress to obey the Constitution 
vis-à-vis Article V is not a violation of the Hollingsworth doctrine as: (1) no actual amendment is 
being proposed; (2) Congress, by its refusal to call when mandated is in violation of several 
criminal statutes and (3) the President is exercising the same power of preservation of the Consti-
tution in effectuating the amendment process that he is empowered to exercise over the preserva-
tion of any provision of the Constitution which is disobeyed by anyone subject to the jurisdiction 
of the Constitution. A sentence from a Supreme Court decision equally applies to the President: 
“The courts cannot rightly prefer, of the possible meanings of the words of the constitution, that 
which will defeat rather than effectuate the constitutional purpose.”33F

34 Equally, the President can-
not rightly prefer, of the possible meanings of the words of the Constitution, that which will de-
feat rather than effectuate the constitutional purpose. The Constitution states Congress shall call 
and if Congress refuses, the President has the constitutional right and sworn duty to require they 
do call. 
 

32 A simple read of the articles of impeachment for each President demonstrates this point. In each case in which a 
President faced charges of impeachment brought by Congress (Presidents Johnson, Nixon and Clinton) the actual 
texts of the impeachment charges contained language accusing the President of “violation of his oath of office”. 
While the circumstances of each impeachment varied, the “violation of oath of office” charge was consistent 
throughout. See generally: http://law2.umkc.edu/faculty/projects/ftrials/impeach/articles.html (President Johnson); 
http://watergate.info/impeachment/articles-of-impeachment (President Nixon); http://www.washingtonpost.com/wp-
srv/politics/special/clinton/stories/impeachvote121198.htm (President Clinton). 
33 The Supreme Court has repeatedly stated all words of the Constitution have constitutional significance. See gen-
erally, Marbury v Madison, 5 U.S. 137 (1803); “It cannot be presumed that any clause in the constitution is intended 
to be without effect”; Martin v Hunter’s Lessee, 14 U.S. 304 (1816); “Words of [the] Constitution are to be taken in 
natural and obvious sense, and not in sense unreasonably restricted or enlarged”; Ogden v Saunders, 25 U.S. 213 
(1827); “Where provision in United States Constitution is unambiguous and its meaning is entirely free from doubt, 
the intention of the framers of the constitution cannot be inquired into, and the supreme court is bound to give the 
provision full operation, whatever might be the views entertained of its expediency”; Prigg v Commonwealth of 
Pennsylvania, 41 U.S. 539 (1842); “[The] Court may not construe Constitution so as to defeat its obvious ends when 
another construction, equally accordant with the words and sense thereof, will enforce and protect them”; Jarrolt v 
Moberly, 103 U.S. 580 (1880); “A constitutional provision should not be construed so as to defeat its evident pur-
pose, but rather so as to give it effective operation and suppress the mischief at which it was aimed”; Wright v U.S., 
302 U.S. 583 (1938); “In expounding the Constitution, every word must have its due force and appropriate mean-
ing”; “The courts cannot rightly prefer, of the possible meanings of the words of the constitution, that which will 
defeat rather than effectuate the constitutional purpose." United States v. Classic, 313 U.S. 299 (1941). 
34 Ibid. 
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Some have suggested the phrase used in the oath to “preserve, protect and defend the Constitu-
tion” can only be construed to mean the President protects the people of this nation from a threat 
such as a terrorist attack. However historic record proves construing the oath this narrowly is in-
correct. As described in McCulloch v Maryland, 17 U.S. 316 (1819) the people and the form of 
government they ordained are inseparable.34F

35 Thus the obligation of the President to “preserve” 
the form of government ordained by the people is inseparable from protecting, defending or pre-
serving the people themselves. The tasks are simultaneous. By the act of approving a written 
Constitution containing a specific written form of government the people automatically excluded 
any other form of government from having authority over them. Thus, any deviation from that 
specific written form of government (unless altered by the amendment process) creates a new 
form of government not sanctioned by the people. To prevent this corruption the people author-
ized the President to preserve the specific form of government they approved and “to the best of 
his ability” take whatever action necessary to maintain that form of government and none other. 
 
Therefore “preserving” the Constitution can mean no less than the President can and will use the 
powers assigned him in the Constitution to maintain and prevent deviation from the express writ-
ten form of government the people created unless by their consent such form of government is 
altered by the amendment process described within the Constitution. No such circumstance of 
alteration exists regarding Article V. That which was originally ordained by the people in 1789 
remains unchanged and in effect to this day. The President has the required constitutional duty to 
preserve that process of amendment expressed in Article V. He possesses the constitutional pow-

35 “In discussing this question, the counsel for the state of Maryland have deemed it of some importance, in the con-
struction of the constitution, to consider that instrument, not as emanating from the people, but as the act of sover-
eign and independent states. The powers of the general government, it has been said, are delegated by the states, 
who alone are truly sovereign; and must be exercised in subordination to the states, who alone possess supreme do-
minion. It would be difficult to sustain this proposition. The convention which framed the constitution was indeed 
elected by the state legislatures. But the instrument, when it came from their hands, was a mere proposal, without 
obligation, or pretensions to it. It was reported to the then existing congress of the United States, with a request that 
it might 'be submitted to a convention of delegates, chosen in each state by the people thereof, under the recommen-
dation of its legislature, for their assent and ratification.' This mode of proceeding was adopted; and by the conven-
tion, by congress, and by the state legislatures, the instrument was submitted to the people. They acted upon it in the 
only manner in which they can act safely, effectively and wisely, on such a subject, by assembling in convention. It 
is true, they assembled in their several states-and where else should they have assembled? No political dreamer was 
ever wild enough to think of breaking down the lines which separate the states, and of compounding the American 
people into one common mass. Of consequence, when they act, they act in their states. But the measures they adopt 
do not, on that account, cease to be the measures of the people themselves, or become the measures of the state gov-
ernments.  

From these conventions, the constitution derives its whole authority. The government proceeds directly from the 
people; is 'ordained and established,' in the name of the people; and is declared to be ordained, 'in order to form a 
more perfect union, establish justice, insure domestic tranquillity, and secure the blessings of liberty to themselves 
and to their posterity.' The assent of the states, in their sovereign capacity, is implied, in calling a convention, and 
thus submitting that instrument to the people. But the people were at perfect liberty to accept or reject it; and their 
act was final. It required not the affirmance, and could not be negatived, by the state governments. The constitution, 
when thus adopted, was of complete obligation, and bound the state sovereignties.” McCulloch v Maryland, 17 U.S. 
316 402-04 (1819) [Emphasis added]. 
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ers to do so. Therefore as long as the President remains within these express constitutional pow-
ers he is on solid constitutional ground. 
Thus, where the President has express constitutional authority in the form of his oath as well as 
other assigned powers which can facilitate the clear intentions of the Founders, he is not exceed-
ing his authority as President nor is in violation of the Hollingsworth doctrine if he acts affirma-
tively to enforce an express constitutional mandate, particularly one described by the Founders as 
“peremptory.” It is a reasonable constitutional inference any “peremptory” requirement of the 
Constitution not only binds the branch of government at which it is directed but all other branch-
es as well as to grant the contrary presents the opposing branches opportunity to overturn the 
peremptory requirement which, by definition, it is not if it can be ignored in any fashion. Given a 
fundamental principle of constitutional law is the government must obey all provisions of the 
Constitution (thus making all provisions “peremptory”) violation of this basic principle means 
total invalidation of the Constitution.  
 
Thus no individual (nor any group comprising those individuals) assigned constitutional duties 
may interfere in a peremptory constitutional requirement. All such individuals are obligated un-
der their oaths to facilitate the peremptory requirement. If a branch tasked with the requirement 
however, fails to perform the duty assigned then by their oath of office all others in the govern-
ment in order to comply with their oaths of office must use whatever powers constitutionally as-
signed them to facilitate the requirement. Otherwise they fail in their oath of office as they are 
not supporting the Constitution. These individuals may not perform the actual duty assigned as 
such an act violates separation of powers doctrine but neither can they ignore the agency rela-
tionship the Constitution has imposed on the responsible branch. Therefore the two other branch-
es of government, being required, at the minimum “to support the Constitution” or in the case of 
the President to “preserve” the Constitution to the “best” of his ability” must use whatever con-
stitutional powers they possess to require obedience of the third branch to perform an assigned 
peremptory duty of the Constitution.  
 
Presidential powers are primarily described in Article II of the Constitution. One of the powers 
the President is “…he shall take Care that the Laws be faithfully executed…”35F

36 While various 
agencies have assumed control over various aspects of law in regards to ensuring federal law is 
“faithfully executed” like the convention call assigned Congress regardless of who may be dele-
gated authority to tabulate applications the ultimate responsibility of faithful execution of laws 
(or execution of the call when required) still lies with the President (or in the case of a call, Con-
gress). Relative to the discussion of this Petition are two presidential powers in Article II § 3 of 
the Constitution which permit the President “to the best of his ability” to enforce the provisions 
of Article V without violating the Hollingsworth doctrine of presidential exclusion from the 
amendatory process.  
 

36 “He [the President] shall from time to time give to the Congress Information of the State of the Union, and rec-
ommend to their Consideration such Measures as he shall judge necessary and expedient; he may, on extraordinary 
Occasions, convene both Houses, or either of them, and in Case of Disagreement between them, with Respect to the 
Time of Adjournment, he may adjourn them to such Time as he shall think proper; he shall receive Ambassadors 
and other public Ministers; he shall take Care that the Laws be faithfully executed, and shall Commission all the 
Officers of the United States.” Article II, §3 U.S. Const. [Emphasis added]. 
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One question in Hollingsworth was whether the President had constitutional authority to veto a 
proposed amendment as he would any proposed legislation emanating from Congress. The Court 
emphatically stated the President did not have such constitutional authority. But what of the situ-
ation regarding an Article V Convention call? If Congress is unable (due to proper cataloguing 
by the NARA so Congress is aware of when two-thirds of the states have applied) or is deliber-
ately unwilling to call a convention when mandated by Article V, then the issue alters from 
amendment proposal and process to constitutional disobedience by a branch of government.  
 
Obedience to the Constitution by all members of Congress is not only mandated by the Constitu-
tion but is codified under federal criminal statute making violation a criminal offense.36F

37 Clearly 
the constitutional requirement the President “shall take Care that the Laws be faithfully execut-
ed…” includes enforcement of the federal oath of office laws. Therefore the President has the 
constitutional as well as statutory authority to cause Congress to obey the provisions of Article V 
if Congress refuses to do so. He can do this (without violating the Hollingsworth doctrine) by 
exercise of a second presidential power that the President “…may on extraordinary Occasions, 
convene both Houses or either of them…”37F

38 Failure of Congress to obey the Constitution and 
thus violate their collective oaths of office certainly constitutes an extraordinary occasion. There-
fore under authority of this presidential power the President can convene Congress for the pur-
pose of tabulating applications in order bring Congress in compliance with Article V and the 
constitutional oath of office clause if evidence exists that the states have met the two thirds re-
quirement of Article V.  
 

37 Constitutional obedience is addressed in Article VI, §3 of the Constitution which reads, “The Senators and Repre-
sentatives before mentioned, and the Members of the several State Legislatures, and all executive and judicial Offic-
ers, both of the United States and of the several States, shall be bound by Oath or Affirmation, to support this Con-
stitution…” The oath of office has been codified in United States Code. See generally, 5 USC 3331, 5 USC 3333, 5 
USC 7311 and 18 USC 1918. The right of the President to enforce oath of office standards set by federal statute is 
established by Executive Order 10450 (issued Apr. 27, 1953, codified 18 FR 2489 18 FR 2489, 3 CFR, 1949-1953 
Comp., p. 936) which describes the circumstances by which an individual (or individuals) in the government can be 
investigated for violation of oath of office. Executive Order 10450 §8 (a) (1) (ii) (iii) and (4) mandates a FBI inves-
tigation “to develop information as to whether the employment or retention in employment in the Federal service of 
the person being investigated is clearly consistent with the interests of the national security.” Such information shall 
relate, but shall not be limited, to the following: (1) Depending on the relation of the Government employment to the 
national security: (ii) Any deliberate misrepresentations, falsifications, or omissions of material facts. (iii) Any crim-
inal, infamous, dishonest, immoral, or notoriously disgraceful conduct, habitual use of intoxicants to excess, drug 
addiction, sexual perversion. … (4) Advocacy of use of force or violence to overthrow the government of the United 
States, or of the alteration of the form of government of the United States by unconstitutional means.” [Emphasis 
added].  
 
As will be described in greater detail later in this Petition, in 2004 all members of Congress joined in a federal law-
suit to oppose obeying the Constitution and call a convention as mandated by Article V. In doing so the members of 
Congress advocated alteration of the form of government of the United States by unconstitutional means in that they 
opposed obeying the peremptory requirement of Article V to call a convention when required to do so by the terms 
of the Constitution. The violation occurred when members of Congress instead of proposing an amendment to effec-
tuate their position, instead publicly joined in a lawsuit opposing constitutional obedience. The Constitution does not 
permit alteration of the amendment process by court order. “It is not the function of courts or legislative bodies, na-
tional or state, to alter the method which the Constitution has fixed.” Hawke v Smith, 253 U.S. 221, 227 (1920). 
38 See fn. 36. 
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Beyond convening Congress in extraordinary session for Congress to perform a required per-
emptory duty, the President can take no further part in the proceedings as an actual physical 
tabulation of applications (the second step in the process of amendment proposal by a conven-
tion, cataloguing being the first in order to allow Congress to be able to tabulate) is assigned by 
the Constitution to members of Congress. However, members of Congress include the Vice Pres-
ident of the United States who, as President of the Senate (together with the Speaker of the 
House) supervises the tabulation of applications and of course acts under instructions of the Pres-
ident.38F

39 Acting through this constitutional surrogate the President thus ensures a tabulation of 
applications. The President fulfills his constitutional duty to “preserve” the Constitution by call-
ing Congress into special session but is not involved in the actual process of amendment pro-
posal thus avoiding any conflict with Hollingsworth.39F

40 If the President fails enforce the “peremp-
tory” mandate of a convention call by failing to cause Congress to call when Congress refuses to 
do so he violates his oath as well as the Hollingsworth doctrine in that his failure to act when he 
has constitutional authority, duty and obligation to do so constitutes an obstruction by the Presi-
dent of the amendatory process. It is a de facto veto of that process. Under these circumstances 
the matter becomes an impeachable offense as the President has violated his oath of office, not 
by affirmative but passive act risking constitutional sanction.40F

41 
 
Such obstruction includes vetoing legislation associated with the proposition of amendments. 
This includes legislation instructing the NARA to catalogue applications. If the applications are 
not gathered together and catalogued they cannot be tabulated. If a President desires a conven-
tion not to be held he simply vetoes the legislation mandating cataloguing by the NARA and thus 
prevents any possibility of tabulation.41F

42 Thus by use of his veto the President prevents execution 
of the convention mode of amendatory proposal and is therefore is directly involved in the 
“proposition” of amendments to the Constitution by denying a convention the ability to propose 
them. Such veto is clearly unconstitutional.42F

43  
 

39 “For the purpose of this title, "Member of Congress" means the Vice President, a member of the Senate or the 
House of Representatives, a Delegate to the House of Representatives, and the Resident Commissioner from Puerto 
Rico.” 5 USC 2106. 
40 Of course should Congress attempt to thwart this constitutional sleight of hand the President still retains the right 
of criminal prosecution against members of Congress for violation of oath of office for alteration of the form of gov-
ernment as well as deliberate omission of a material fact (failure to call when mandated to do so) should they refuse 
to count the applications [See fn. 37]. In this event, the President would employ his “…take Care that the Laws be 
faithfully executed…” power.  Clearly this is an example of the “walk softly but carry a big stick” approach to the 
presidency.  
41 See fn. 32. 
42 However the effect of this presidential veto is uncertain. Congress can circumvent the veto. As illustrated by Con-
gress’ current tabulation of applications, Congress if it desires, can operate under existing congressional rules (not 
subject to presidential veto) and request the applications which currently reside with the NARA be returned to Con-
gress temporarily. The problem of course, is the NARA has no idea where the files are located. What a veto cannot 
thwart bureaucratic incompetence can by depriving Congress of the full record of applications. See infra, “House 
Rule Regarding Tabulating AVC Applications,” p. 57; “NARA Response to Record Keeping Issues Regarding Ap-
plications,” p.63. 
43The Supreme Court has made it clear constitutional words (and powers) must be interpreted so as to effectuate not 
defeat the Constitution.  See fn. 33. 
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Moreover the Hollingsworth decision makes it clear any government act related to amendment 
proposal is not a legislative function. Hence the act of government (such as cataloguing state ap-
plications) cannot be legislatively proposed by Congress as Congress could just as easily propose 
legislation instructing the NARA not to catalogue the applications thus entirely defeating the 
peremptory amendment requirement. Thus cataloguing and tabulation of state applications are 
part of the amendment proposal process which means these processes cannot be held to the legis-
lative requirements specified in Article I as this act of government cannot be presented to the 
President for his possible veto and permits Congress the opportunity to legislatively overturn the 
Constitution. Thus requiring specific legislation from Congress instructing the NARA to cata-
logue state applications before the NARA can perform this necessary constitutional task of cata-
loguing applications so Congress knows when it must call a convention is not constitutionally 
permissible.  
 
Thus the argument the NARA requires specific legislation before it can catalogue applications by 
the states for a convention call is meritless and needless. As will be shown later in this Petition, 
the necessary legislative authority requiring such cataloguing already exists. Second express leg-
islation subject to presidential veto directly involves the President in the amendment proposal 
process contrary to constitutional text and Supreme Court ruling and therefore is unconstitution-
al. Further such legislation gives Congress the opportunity to veto the Constitution. Hol-
lingsworth therefore precludes both Congress from proposing such legislation and from the Pres-
ident considering such legislation. Such legislation ultimately creates the situation whereby the 
President is empowered to decide whether or not a constitutional requirement is executed. This is 
contrary to the President’s oath of office which permits only affirmative action on the part of the 
President to effectuate, not defeat, constitutional provisions. An action which does not effectuate 
the Constitution is grounds for impeachment. If the legislation discussed were proposed guaran-
teed passage would require the President being deprived of his constitutional power of veto. 
Denying the President the right of veto of a proposed piece of legislation is unconstitutional. 
Legislation providing specific cataloguing instructions for applications is therefore unconstitu-
tional. The NARA cannot require an unconstitutional act be performed by Congress or President 
before it chooses to perform an already assigned constitutional and legal statutory duty.  
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Relevant Supreme Court Rulings Regarding Agency Rule Making 
 
The Supreme Court, and federal appellate courts, has addressed creation of government regula-
tions in numerous rulings. One of the most important is American Mining Congress v MSHA, 
995 F.2d 1106 (D.C. Circ. 1993) (American Mining) establishing standards to determine whether 
a petition for rule making submitted to a federal agency is an interpretive or substantive petition. 
The difference between an interpretive and substantive petition is an interpretive petition can be 
dismissed by an agency without formal hearing or the process of public comment. An interpre-
tive petition simply purports to interpret already existing agency regulations differently than cur-
rently interpreted by the federal agency. A substantive petition on the other hand, creates new 
regulations and thus requires the statutory process of publication in the Federal Register followed 
by public comment prior to agency determination. It is sometimes referred to as a legislative 
rule. This Petition is a substantive petition. Fortunately the NARA does not have to rely on Peti-
tioner’s opinion to determine whether his Petition is substantive or interpretive. The NARA’s 
interpretation of 5 USC 553 does that for him.43F

44  
 
Another important decision, Chevron U.S.A. Inc. v Natural Resources Defense Council, Inc., 
467 U.S. 837 (1984) (Chevron) is considered the benchmark ruling regarding regulatory authori-
ty of federal agencies. This Supreme Court ruling established the criteria of regulatory authority 
for federal agencies and what standards agencies must meet in administering those criteria.  

 
American Mining Congress v MSHA, 995 F.2d 1106 (D.C. Circ. 1993) 

 
The test created by the Circuit Court in American Mining determining whether a petition was 
substantive or interpretive has been adopted by at least seven other federal circuits.44F

45 In that de-
cision, the Court established four criteria to decide whether a propose regulation was interpreta-
tive or substantive. The Court said: 
 

“Accordingly, insofar as our cases can be reconciled at all, we think it almost exclusive-
ly on the basis of whether the purported interpretive rule has ‘“legal effect,”’ which in 
turn is best ascertained by asking (1) whether in the absence of the rule there would not 
be an adequate legislative basis for enforcement action or other agency action to confer 
benefits or ensure the performance of duties, (2) whether the agency published the rule 
in the Code of Federal Regulations, (3) whether the agency explicitly invoked its gen-
eral legislative authority, or (4) whether the rule effectively amends a prior legislative 

44 See infra 5 USC 553—Rule Making p. 28. 
45 Hemp Industries Association v Drug Enforcement Administration, 333 F.3d 1082, 1087 (9th Cir. 2003); Warder v 
Shalala, 149 F.3d 73 (1st Cir. 1998); Mission Group Kansas v Riley, 146 F.3d 775 (10th Cir. 1998); Appalachian 
States Low-Level Radioactive Waste Commission v O’Leary, 93 F.3d 103 (3rd Cir. 1996); Hoctor v U.S. Depart-
ment of Agriculture, 82 F.3d 165 (7th Cir. 1996); Chen Zhou Chai v Carroll, 48 F.3d 1331 (4th Cir. 1995); New York 
City Employees’ Retirement System v Securities Exchange Commission, 45 F.3d 7 (2nd Cir. 1995).  
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rule. If the answer to any of these questions is affirmative, we have a legislative, not an 
interpretive, rule.”45F

46 
 
The courts later abandoned the third criteria and therefore it will not be discussed.46F

47 In sum this 
Petition affirmatively meets two of the three remaining criteria. Given the Court mandates only 
one criterion be met, this is sufficient to show the Petition is substantive. Obviously this Petition 
cannot meet the second criterion of publication in the Federal Register since the matter has never 
been submitted to the NARA for consideration. 
 
In regards to the first criterion that “[in] the absence of the [proposed] rule, there would not be an 
adequate legislative bases for … agency action…to ensure the performance of duties,” documen-
tary evidence in this Petition shows the NARA is not presently performing the required duties 
under current regulations even though those regulations require the NARA to do so. The only 
explanation is either the NARA is deliberately disregarding federal law or in absence of the pro-
posed regulations there is not an adequate legislative base for agency action to ensure the per-
formance of duties required toward cataloguing state applications.  
 
All federal employees (and therefore the agencies which they comprise) are required to obey the 
Constitution meaning performing their duties in compliance with the Constitution. The Constitu-
tion mandates obedience to laws made in “pursuance” of the Constitution. Congress has passed 
statutes demanding a level of performance in regards to record keeping by the NARA. It gave 
specific instructions regarding storage and availability of state applications in 1789. The NARA 
has not obeyed these statutes or the instructions. 
 
Given these facts it cannot be said absent these proposed regulations an “adequate legislative ba-
sis” exists “to ensure the performance of duties” because if the regulations now in place were 
“adequate” the NARA already would be performing the duties described in these proposed regu-
lations. Since it is not, and in order to ensure the “performance of duties” mandated by Constitu-
tion, statutes, regulations, oath and congressional order that state applications be immediately 
available for constitutional and public use additional regulations are required to ensure that level 
of performance by the NARA. 
 
Regarding the third criterion, “whether the rule effectively amends a prior legislative rule” the 
answer is clearly affirmative. The proposed regulations amend prior NARA regulations by estab-
lishment of special standards for a specific set of records which, due to their constitutional signif-
icance, require special treatment. The evidence is clear: the NARA has dumped vital constitu-
tional records into a heap of records and can’t even state for certain where those records are 
among the millions of records kept by the NARA. The proposed regulations amend prior legisla-
tive rules allowing for correction of this inadequacy. 
 

46 See American Mining Congress 995 F.2d at 1112. The third criterion, agency invoking its legislative authority, 
was abandoned in Health Insurance Association of America, v Shalala, 23 F.3d 412 (D.C. Cir. 1994). The other cri-
terions remain intact. 
47 Ibid. 
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The proposed regulations satisfy two criterions of American Mining establishing whether a peti-
tion is interpretive or substantive. According to Court ruling, the proposed regulations of this Pe-
tition are substantive and must be addressed under the appropriate sections of 5 USC 553 dealing 
with substantive rule making.47F

48 
 

Chevron U.S.A. v NRDC, 467 U.S. 837 (1984) 
 
Having established this Petition is substantive, it is now appropriate to discuss one of the most 
cited Supreme Court rulings dealing with administrative law—Chevron U.S.A. v NRDC, 467 
U.S. 837 (1984).48F

49 The Court’s opinion, written by Justice Stevens, states (in part): 
 

“When a court reviews an agency’s construction of the statute which it administers, it is 
confronted with two questions. First, always, is the question whether Congress has di-
rectly spoken to the precise question at issue. If the intent of Congress is clear, that is 
the end of the matter; for the court as well as the agency, must give effect to the unam-
biguously expressed intent of Congress. If, however, the court determines Congress has 
not directly addressed the precise question at issue, the court does not simply impose its 
own construction on the statute, as would be necessary in the absence of an administra-
tive interpretation. Rather, if the statute is silent or ambiguous with respect to the specif-
ic issue, the question for the court is whether the agency’s answer is based on a permis-
sible construction of the statute. 
 

48 “(b) General notice of proposed rule making shall be published in the Federal Register, unless persons subject 
thereto are named and either personally served or otherwise have actual notice thereof in accordance with law. The 
notice shall include—(1) a statement of the time, place and nature of the public rule making proceedings; (2) refer-
ence to the legal authority under which the rule is proposed; and (3) either the terms or substance of the proposed 
rule or a description of the subjects and issues involved. (c) After notice required by this section, the agency shall 
give interested persons an opportunity to participate in the rule making through submission of written data, views, or 
arguments with or without opportunity for oral presentation. After consideration of the relevant matter presented, the 
agency shall incorporate in the rules adopted a concise general statement of their basis and purpose. (d) The required 
publication or service of a substantive rule shall be made not less than 30 days before its effective date… (e) Each 
agency shall give an interested person the right to petition for the issuance, amendment, or repeal of a rule.” 5 USC 
553. 
49 “Chevron is one of the most influential administrative law cases decided by the Supreme Court in the past half-
century. It provides principles to determine the extent to which a court reviewing agency action should give defer-
ence to the agency’s construction of a statute that the agency has been delegated to administer. … In the course of 
the opinion, the Court stated that when a court reviews an agency’s construction of the statute it administers, that 
court must first determine whether Congress ‘has spoken to the precise question at issue.’ If so, the inquiry ends, 
because the courts and agencies must ‘give effect to the unambiguously expressed intent of Congress.’ If the statute 
is silent or ambiguous regarding the specific point, the court decides whether the agency interpretation is ‘based on a 
permissible construction of the statute.’  
 
When Congress explicitly left a gap in a program to fill, the agency’s regulations are given controlling weight unless 
arbitrary, capricious, or manifestly contrary to statute. When such a gap is implicitly left by Congress, the court is 
not to substitute its own construction of the statute as long as the agency’s interpretation is reasonable. Chevron has 
become one of the most-cited cases on the basic standards of review of agency statutory interpretation.” United 
States Department of Justice Environment & Natural Resources Division, http://www.justice.gov/enrd/3591.htm. 
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The power of an administrative agency to administer a congressionally created … pro-
gram necessarily requires the formulation of policy and the making of rules to fill any 
gap left, implicitly or explicitly, by Congress. Morton v Ruiz, 415 U.S. 199, 231 (1974). 
If Congress has explicitly left a gap for the agency to fill, there is an express delegation 
of authority to the agency to elucidate a specific provision of the statute by regulation. 
Such legislative regulations are given controlling weight unless they are arbitrary, ca-
pricious, or manifestly contrary to the statute. Sometimes the legislative delegation to an 
agency on a particular question is implicit rather than explicit. In such a case, a court 
may not substitute its own constructions of a statutory provision for a reasonable inter-
pretation made by the administrator of an agency.  
 
We have long recognized that considerable weight should be accorded to an executive 
department’s construction of a statutory scheme it is entrusted to administer, and the 
principle of deference to administrative interpretations has been consistently followed 
by this Court whenever decision as to the meaning or reach of a statute has involved 
reconciling conflicting policies, and a full understanding of the force of the statutory 
policy in the given situation has depended upon more than ordinary knowledge respect-
ing the matters subjected to agency regulations. [Citations omitted] ‘“…If this choice 
represents a reasonable accommodation of conflicting policies that were committed to 
the agency’s care by the statute, we should not disturb it unless it appears from the stat-
ute or its legislative history that the accommodation is not one that Congress would 
have sanctioned.”’ United States v. Shimer, 367 U.S. 374, 382, 383 (1961).” [Emphasis 
added].49F

50 
 
The general practice of NARA is to make congressional records easily available for public (and 
in some cases) constitutional use. This is not the case with state applications. To determine 
whether this NARA action is one “that Congress would…sanction” the four criteria established 
in Chevron must be examined to determine if Congress intended this discrimination. If any per-
mit such discrimination then the current practice is permissible. 
 
The criteria [and action required] are: (1) has Congress directly spoken to the precise question at 
issue [mandating an examination of relevant statutes and regulations affecting the NARA regard-
ing proper record keeping management with particular attention to any exemption from these 
record keeping standards for state applications]; (2) is the NARA’s actions based on a permissi-
ble construction of a statute [requiring examination of whether Congress has ever spoken directly 
on the precise question of availability, care and handling of state applications]; (3) is the NARA 
choice not to properly catalogue state applications a “reasonable accommodation of conflicting 
policies…committed to the agency’s care by the statute unless [such] accommodation is not one 
that Congress would have sanctioned” [requiring an examination of congressional statements 
vis-à-vis state applications]; (4), is the NARA failure to catalogue applications “arbitrary, capri-
cious, or manifestly contrary to the statute [requiring examination of whether NARA treatment 
of state applications the similar to its treatment of other public records and whether such treat-
ment is manifestly contrary to the discussed statutes]. 

50 Chevron U.S.A. Inc. v Natural Resources Defense Council, Inc., 467 U.S. 837, 842-45 (1984). 
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A Discussion of 5 USC 553—Rule Making  
 
The statutory process for formulation of regulations governing agency practices is described in 
the Administrative Procedure Act 5 USC 553 (APA).50F

51 The NARA is not excluded from this 
statue as the NARA does not qualify under 5 USC 553 (a) (1) or (2) of the APA.51F

52 As described 
by several government agencies two types of rules (or regulations) are permitted by the APA—
legislative (or substantive) and interpretive rules.52F

53 Several federal agencies have discussed the 
difference between the terms “interpretive” and “substantive” in some detail.53F

54 
 
5 USC 553 exempts a notice or a hearing on a petition for rule making in the case of interpreta-
tive regulation where the statute gives preference to the interpretation by the agency over that of 
proposed interpretation by an outside source.54F

55 This exemption does not apply in the case of this 
Petition as it is not interpreting an existing regulation. Therefore any recourse allowing the NA-
RA to continue ignoring statutory law and regulation is closed. It is impossible for the NARA to 
“interpret” a regulation which does not exist.  
 

51 See: Title 5 Government Organization and Employees, Part I, The Agencies generally, Chapter 5 Administrative 
Procedure, Subchapter II, Administrative Procedure, 5 USC 553 Rule Making. 
52 “This section applies, according to the provisions thereof, except to the extent that there is involved (1) a military 
or foreign affairs function of the United States; or (2) a matter relating to agency management or personnel or to 
public property, loans, grants, benefits, or contracts.” 5 USC 553(a).  
 
While the NARA may store military records and records dealing with foreign affairs functions of the United States, 
neither is the subject of this Petition. Therefore the NARA cannot claim exemption under these provisions. While 
this Petition is critical of agency mismanagement the proposed regulations have no effect on current management 
practices of the NARA. This Petition describes no specific NARA employee. Therefore the personnel exemption 
does not apply. The terms “public property, loans, grants, benefits, or contracts as used in their common meaning” 
have no bearing on this Petition. The terms do not describe state applications for a convention call. Applications are 
in fact public record. The statute does not provide an exemption to an agency in matters relating to public record. 
Therefore these sections of 5 USC 553 have no bearing on this Petition. 
53 For purposes of uniformity, this Petition will henceforth refer to “rules” as “regulations” and employ the use of 
the word “substantive” meaning “legislative”—creating legally binding rights and obligations on the NARA and 
“interpretive”—meaning “non-legislative” non-binding rights and obligations on the NARA. 
54 “Rulemaking is a process for developing and issuing rules. The rulemaking process can lead to the issuance of a 
new rule, an amendment to an existing rule, or the repeal of an existing rule. There are three basic types of rules 
(Rules are also sometimes called “regulations”). They are: a. Legislative (sometimes called “Substantive” Rules. 
These rules create legally binding rights and obligations for the agency and the public. … b. Non-legislative Rules. 
These rules are of two subtypes: i. Interpretive Rules. As the name suggests, these rules interpret the meaning of 
statutes or legislative rules that the Commission [in this case the FCC] administers. ii Policy Statements. These tell 
the public how the agency plans to exercise some discretionary power that it has. … c. Organization and Procedural 
Rules. These rules describe the agency’s structure and the way in which its determinations are made.” Source: 
www.fcc.gov/encyclopedia/rulemaking-process-fcc. 
55 “Except when notice or hearing is required by statute, this subsection [5 USC 553 (b)] does not apply—(A) to 
interpretative rules, general statements of policy, or rules of agency organization, procedure, or practice; or (B) 
when the agency for good cause find (and incorporates the finding and a brief statement of reasons therefore in the 
rules issued) that notice and public procedure thereon are impracticable, unnecessary, or contrary to the public inter-
est.” 5 USC 553 (b) (A) (B). 
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The same logic of chicken preceding egg can be applied to the other exemptions allowed under 
APA. The NARA has never issued a statement of policy regarding state applications. There are 
no rules of agency organization involved in this Petition. As this Petition implements rules of 
procedure where none now exist, obviously no rules of procedure are involved. The NARA has 
no rules of procedure as to how state applications are displayed or even a policy stating where 
they can be located in the piles of records in the NARA. The display of a single application by 
the NARA when public record demonstrates hundreds of state applications exist can hardly be 
described as a “procedure” or “practice” but more like an “accident.”55F

56 
 
This leaves 5 USC 553 (b) (B) that “notice and public procedure…are impracticable, unneces-
sary, or contrary to the public interest.” “Impracticable” is defined as “incapable of being per-
formed or accomplished by the means employed or at command.”56F

57 As is demonstrated in this 
Petition, Petitioner with extremely limited personal funds, little access to original documentation, 
and limited research skills managed to catalogue nearly all state applications, at present, 764 ap-
plications from 49 states into a single reference source. The work involved research of hundreds 
of thousands of pages of Congressional Record and ancestry publications to locate these applica-
tions. If the Petitioner can do this with his limited resources, so can the NARA. With thousands 
of college trained NARA employees skilled in the latest research techniques having full access to 
all original material and a budget of millions of dollars for the NARA to conclude it is “incapa-
ble” of performing the research necessary to gather the applications into a single catalogue is 
laughable. 
 
Moreover, the hard work of location of the applications is already been done by the Petitioner. It 
only remains for the NARA to follow the lead of the Petitioner. What required months for him to 
accomplish now that the location of the applications is known, can be accomplished by NARA 
employees in days.57F

58 The agency cannot hide behind a refusal to address this issue based on the 
conjecture of impracticability as it has been shown already the collection of state applications is 
clearly achievable.  
 
The terms “unnecessary or contrary to the public interest” are equally without merit. The per-
emptory constitutional requirement mandating a convention call on a numeric tabulation of ap-
plying states eliminates any suggestion cataloguing the applications so this constitutional re-
quirement can be satisfied is “unnecessary.” The fact the Constitution is directly involved elimi-
nates this excuse. All in government are bound by oath to obey the Constitution. Compliance 
with constitutional command requires action by government officials which facilitate rather than 

56 See Appendix “State of Colorado Application, April 1, 1901,” p. 5. 
57 Webster’s Third New International Dictionary of the English Language (Unabridged). 2002. 
58 As will be discussed in further detail later, the applications are contained within committee records of Congress 
and publication of these applications occurs in the Congressional Record. Congressional rules require the Clerk of 
the House of Representatives (and Senate) turn these records to the NARA Archivist each year. Presumably these 
records are catalogued by Congress already making research easy. To suggest otherwise leads to visions of congres-
sional committee records heaped together in the Clerk’s office, thrown in the back of a dump truck, hauled over to 
the NARA, dumped on a warehouse floor, scooped up by a front end loader, piled in a warehouse corner then later 
buried by the next year’s pile of records. Evidence will show the NARA has admitted in writing this description is 
not that far off the mark. 
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obstruct obedience. These actions are therefore “necessary.” It is “necessary” to know when 
Congress must call a convention in order to obey that provision of the Constitution. Obviously 
the fact the Constitution may face amendment certainly qualifies as a subject of “public interest” 
as is the fact of knowing whether or not Congress is obeying the Constitution and calling a con-
vention when it is required to do so.  
 
Congress has not only implicitly addressed the issue of cataloguing applications with statutory 
instructions but explicitly addressed this precise issue. It has given explicit instructions regarding 
recordkeeping of state applications and the condition of such recordkeeping within months of the 
ratification of the Constitution.58F

59 This being the case, according to Chevron, this Petition need 
proceed no further except to present its proposed regulations.59F

60 However the NARA has failed to 
obey these congressional instructions with its failure to catalogue the applications so as to make 
them immediately available for constitutional and public use indicating the NARA is disinclined 
to obey these instructions. As written proof of this refusal by NARA officials exists, this state-
ment is hardly a giant leap of conclusion. Given this circumstance therefore, Petitioner believes a 
complete examination of relevant law is required, presenting the evidence “in terms so plain and 
firm as to command the assent” of the NARA thus making refusal on its part impossible.60F

61  
 
 

59 “Equally known … is the instruction attached by Congress that same day [May 5, 1789] to its archival instructions 
to, “enter the application at large upon the Journals, and do the same by all that came in, until sufficient were made 
to obtain their object and let the original be deposited in archives of Congress.” Any doubt as to what the term “suf-
ficient to obtain their object” is clarified by the comment that the application “can be called up when enough are 
presented to make two thirds of the whole States.” See Appendix, p. 9. 
60 “First, always, is the question whether Congress has directly spoken to the precise question at issue. If the intent 
of Congress is clear, that is the end of the matter; for the court as well as the agency, must give effect to the unam-
biguously expressed intent of Congress.” Chevron, 467 U.S. 837, 842 (1984). See fn. 50. 
61 Like Thomas Jefferson in a letter to Henry Lee of Virginia, dated May 8, 1825 Petitioner intends to justify his 
presentation with an irrefutably conclusive demonstration of evidence. In describing why the Declaration of Inde-
pendence was written Jefferson replied, “But with respect to our rights, and the acts of the British government con-
travening those rights, there was but one opinion on this side of the water. All American whigs [sic] thought alike on 
these subjects. When forced, therefore, to resort to arms for redress, an appeal to the tribunal of the world was 
deemed proper for our justification. This was the object of the Declaration of Independence. Not to find out new 
principles, or new arguments, never before thought of, not merely to say things which had never been said before; 
but to place before mankind the common sense of the subject, in terms so plain and firm as to command their assent, 
and to justify ourselves in the independent stand we are compelled to take. Neither aiming at originality of principle 
or sentiment, nor yet copied from any particular and previous writing, it was intended to be an expression of the 
American mind, and to give to that expression the proper tone and spirit called for by the occasion.” [Emphasis add-
ed]. 
 
Given the actions and history of the United States Government in regards to state applications, it is clear to the Peti-
tioner only the presentation of evidence “in terms so plain and firm as to command their assent” will suffice in this 
case. Anything less will be ignored. Thus a single reference to a court ruling and use of historic record is inadequate 
even though under most circumstances such evidence would be conclusive. The bottom line is this: if the Govern-
ment were inclined to obey the Constitution in regards to a convention call, which it can be shown it is not, then the 
Government would have effectuated the necessary rules to do so resulting in several conventions already being 
called by Congress.  
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Federal Statutes and Regulations Relative to This Petition  
 
Having presented evidence of the peremptory requirement on Congress of an Article V conven-
tion call and established a convention call is mandated on the occasion of a two thirds numeric 
tabulation of applying states and having established this Petition is substantive, this Petition will 
now discuss applicable federal statutes and regulations relative to this Petition mandating the 
NARA catalogue state applications.  
 
Based on already presented documented material, apparently Mr. Kirk Boyle, Legal Counsel for 
the House of Representatives believes as Congress has never officially designed any individual 
to “tabulate” the applications, Congress is absolved of any duty to do so.61F

62 Therefore according 
to Mr. Boyle, apparently Congress can simply ignore the constitutional requirement of Article 
V.62F

63 Congress does not have the right to veto the Constitution. This proposition has been af-
firmed by so many Supreme Court decisions and is so fundamental to our form of government 
that it can be described as self-evident.  
 
While clearly the NARA cannot be substituted in place of Congress to “call” a convention never-
theless the NARA is statutorily mandated to catalogue applications to make them available for 
immediate constitutional and public use. This means presenting the applications in such fashion 
as to permit so Congress use of this catalogue to tabulate the applications whenever mandated by 
the Constitution.  
 
Evidence already presented in this Petition proves NARA cannot refuse to catalogue the applica-
tions on the grounds they have received no specific instructions from Congress to do so. While 
Congress may be sloppy in its record keeping procedures in regards to state applications, this 
does not excuse the NARA from obeying federal statutes and regulations clearly intended cause 
the highest levels of record keeping management by the NARA. The proposition that specific 
legislation is mandated before the NARA can act has been refuted. Such legislation is unconsti-
tutional as it permits the President to prevent a convention call by vetoing the ability of Congress 
to gather applications in order tabulate them as well as presenting Congress an opportunity to 
veto the Constitution.63F

64 While the President retains other constitutional options regarding en-
forcement of a convention call by Congress, the NARA cannot ignore its mandated statutory ob-
ligations with the expectation action by the President must occur before NARA need obey al-
ready existing federal statutes and regulations. 
 
It has been established Congress expressly placed the responsibility of preservation of the appli-
cations on the archivist on May 5, 1789. This congressional practice has continued uninterrupted 

62 See fn. 22, Appendix, “Response by Mr. Kirk Boyle to Dan Marks, June 7, 2013,” p.7. 
63 While the House of Representatives may have begun a tentative display of applications this hardly qualifies under 
the peremptory mandates of Article V as a convention call. Thus the actions of the House are yet to be determined. 
The committee, for example, has failed to post any application submitted to Congress prior to the current session of 
Congress. Article V does not give Congress the right to ignore any application submitted by a state. See infra, 
“House Rule Regarding Tabulating AVC Applications”, p. 57. 
64 See supra, “The Role of the President in Article V,” p. 15. 
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to present day.64F

65 Thus Congress established the terms of archival responsibility such that 
knowledge of the total number of applications and total number of applying states be available to 
Congress at all times allowing Congress to call whenever necessary. Contrary to this express in-
struction (as well as subsequent statutory instructions) the NARA has taken no such action to 
satisfy these congressional instructions. Therefore the failure of NARA to catalogue state appli-
cations means the NARA is in violation of federal statutes and regulations.  
 
Any examination of the intent of a federal statute first requires examination of the definitions of 
the words used in the statute. This Petition proposes regulations for the management of certain 
public records in the custody of the NARA. Federal statute provides the legal definition of the 
word “record.” The statute defines a “record” as “all…documentary material, regardless of phys-
ical form or characteristics…received by an agency of the United States Government under Fed-
eral law or in connection with the transaction of public business…” It further describes a “rec-
ord” “as evidence of… activities of the Government or because of the informational value of da-
ta in them.” 

65F

66 The statute’s definition is clearly broad enough to include applications for a con-
vention by the states. There is no discrimination in the definition (or the statute as a whole for 
that matter) of exclusion of the records of convention applications such that they are afforded 
any different treatment than any other record. Thus it may be stated the statute defining records 
applies to convention applications as with all other public records and does not permit discrimi-
nation of state applications by the NARA.  
 
Unquestionably state applications for a convention call are public record. The receiving agency 
is the NARA which federal regulation66F

67 and federal statute mandate67F

68 is responsible for “records 

65 See supra, “The 1789 Congressional Decision,” p. 9. 
66“As used in this chapter, ‘“records”’ includes all books, papers, maps, photographs, machine readable materials, or 
other documentary material, regardless of physical form or characteristics, made or received by an agency of the 
United States Government under Federal law or in connection with the transaction of public business and preserved 
or appropriate for preservation by the agency or its legitimate successor as evidence of the organization, functions, 
policies, decisions, procedures, operations, or other activities of the Government or because of the informational 
value of data in them.” 44 USC 3301 Definition of Records.  
67 Any question that the NARA is ultimately responsible for government records including applications for an Arti-
cle V Convention is dispelled by simply referring to the FAQ page of the NARA. This page clearly states who is 
responsible for government records management and lays out the responsibilities of the NARA. It is a restatement of 
36 CFR 1220.10. The FAQ  text immediately follows: 
 
“Who is responsible for records management? 
      NARA is the independent Federal agency that helps preserve our nation's history by overseeing the manage-
ment of all Federal records. The National Archives and Records Administration Act of 1984 amended the records 
management statutes to divide records management oversight responsibilities between the National Archives and 
Records Administration (NARA) and the General Services Administration (GSA). Under the Act, NARA is respon-
sible for adequacy of documentation and records disposition (44 USC 2904(a)), and GSA is responsible for econo-
my and efficiency in records management (44 USC 2904(b)). Federal agency records management programs must 
comply with regulations promulgated by both NARA (36 CFR 1220.2) and GSA. [Emphasis added]. 
What are Federal agency responsibilities? 

Every Federal agency is legally required to manage its records. Records are the evidence of the agency's ac-
tions. Therefore, they must be managed properly for the agency to function effectively and to comply with Federal 
laws and regulations. Agency heads have specific legal requirements for records management which include:  
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(1) Making and preserving records that contain adequate and proper documentation of the organization, functions, 
policies, decisions, procedures, and essential transactions of the agency and designed to furnish the information nec-
essary to protect the legal and financial rights of the Government and of persons directly affected by the agency's 
activities (44 USC 3101). (2) Establishing and maintaining an active, continuing program for the economical and 
efficient management of the records of the agency (44 USC 3102). (3) Establishing safeguards against the removal 
or loss of records and making requirements and penalties known to agency officials and employees (44 USC 3105) 
(4) Notifying the Archivist of any actual, impending, or threatened unlawful destruction of records and assisting in 
their recovery (44 USC 3106). [Emphasis added]. 
 
What are Federal employee responsibilities? Federal employees are responsible for making and keeping records of 
their work. Federal employees have three basic obligations regarding Federal records: (1) Create records needed to 
do the business of their agency, record decisions and actions taken, and document activities for which they are re-
sponsible. (2) Take care of records so that information can be found when needed. This means setting up good direc-
tories and files, and filing materials (in whatever format) regularly and carefully in a manner that allows them to be 
safely stored and efficiently retrieved when necessary. (3) Carry out the disposition of records under their control in 
accordance with agency records schedules and Federal regulations.” Source: http://www.archives.gov/records-
mgmt/faqs/general.html. [Emphasis added]. 
  
36 CFR 1220.10—Who is responsible for Records Management—states (in part): “(a) The National Archives and 
Records Administration (NARA) is responsible for overseeing agencies’ adequacy of documentation and records 
disposition programs and practices, and the General Service Administration (GSA) is responsible for overseeing 
economy and efficiency in records management. The Archivist of the United States and the Administrator of GSA 
issue regulations and provide guidance and assistance to Federal agencies on records management programs. NARA 
regulations are in this subchapter. … (b) Federal agencies are responsible for establishing and maintaining a records 
management program that complies with NARA and GSA regulations and guidance. Subpart B of this part sets forth 
basic agency records management requirements.” 
68 As its title suggests, “General Responsibilities for Records Management, 44 USC 2904 [quoted in part immedi-
ately following] specifies which agency in the Federal Government is responsible for records management proce-
dures. The statute states: “(a) The Archivist shall provide guidance and assistance to Federal agencies with respect to 
ensuring adequate and proper documentation of the policies and transactions of the Federal Government and ensur-
ing proper records disposition. (b) The Administrator shall provide guidance and assistance to Federal agencies to 
ensure economical and effective records management by such agencies. (c) In carrying out their responsibilities un-
der subsection (a) or (b), respectively, the Archivist and the Administrator shall each have the responsibility— (1) to  
promulgate standards, procedures, and guidelines with respect to records management and the conduct of records 
management studies; … (5) to direct the continuing attention of Federal agencies and the Congress on the need for 
adequate policies governing records management; …  (7) to conduct inspections or surveys of the records and the 
records management programs and practices within and between Federal agencies; (8) to report to the appropriate 
oversight and appropriations committees of the Congress and to the Director of the Office of Management and 
Budget in January of each year and at such other times as the Archivist or the Administrator (as the case may be) 
deems desirable—(A) on the results of activities conducted pursuant to paragraphs (1) through (7) of this section, 
(B) on evaluation of responses by Federal agencies to any recommendations resulting from inspections or studies 
conducted under paragraphs (6) and (7) of this section …” [Emphasis added].  
 
In addition 44 USC 3101—Records management by agency heads; general duties—place the responsibility of “ade-
quate and proper documentation” on the “head” of “each” Federal agency. The NARA is not statutorily excluded by 
44 USC 3101. Indeed, given the obvious intent of the statutes and regulations it can be stated the Archivist is not 
only responsible but the most responsible in the Federal Government for “adequate and proper documentation” of 
Government records. 
 
“The head of each Federal agency shall make and preserve records containing adequate and proper documentation 
of the organization, functions, policies, decisions, procedures, and essential transactions of the agency and designed 
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management” in the Federal Government. As the Constitution clearly is public record it is self-
evident proposal of amendments to the Constitution are transactions of public business and there-
fore public record. Further the applications are “evidence of the activities of the Government” as 
they are part of the amendment process of the Constitution. By any reasonable definition, the 
calling of a convention, proposal of amendments, ratification of proposed amendments and the 
subsequent engrossment and enrollment of amendments into the Constitution certainly is an ac-
tivity of Government. By definition therefore, “the informational value of the data in them” [the 
applications] certainly qualifies as a “record” as the applications provide constitutional instruc-
tions to Congress mandating constitutional action under a specified condition as well as provid-
ing vital information to the subsequent convention of the amendment subjects the states desire 
the convention consider. The need to know when the constitutional condition of Article V is met 
as well as knowing the public agenda of a convention is sufficient proof to demonstrate “the in-
formational value of the data in them.”  Hence, applications are “records” and therefore come 
under the statutory definition of records needed to be kept and properly presented by the NA-
RA.68F

69  
 
Federal statute 44 USC 2901—Definitions—defines several words and phrases used in several 
chapters of Title 44 United States Code relevant to this Petition. 44 USC 2901 states, “As used in 
this chapter [Title 44, Chapter 29] and chapters 21, 25, 31, and 33 of this title…” [The following 
definitions shall apply].69F

70 These definitions include defining “records”, “records management”, 
“records maintenance and use”, “inspection”, and “servicing”.70F

71 Key among the statutory defini-

to furnish the information necessary to protect the legal and financial rights of the Government and of persons di-
rectly affected by the agency’s activities.” 44 USC 3101 [Emphasis added].  
69 This demonstrated by the fact the NARA has on file one state application which can be described as being proper-
ly presented for immediate constitutional and public use. See supra, “The Colorado Application,” p.10.  
70 Chapter 21 deals with statutory regulations regarding the National Archives and Records Administration. Chapter 
25 contains statutory regulations of the National Historical Publications and Records Commission. Chapter 29 pro-
vides statutory regulations of Records Management by the Archivist of the United States and by the Administrator 
of General Services. Chapter 31 addresses statutory regulations of Records Management by Federal Agencies. 
Chapter 33 provides statutory regulations regarding disposal of records.  
71 (1) the term ‘“records”’ has the meaning given it by section 3301 of this title [See fn. 66]; (2) the term “records 
management” means the planning, controlling, directing, organizing, training, promoting, and other managerial ac-
tivities involved with respect to records creation, records maintenance and use, and records disposition in order to 
achieve adequate and proper documentation of the policies and transactions of the Federal Government and effective 
and economical management of agency operations;  (3) the term ‘“records creation”’ means the production or re-
production of any record; (4) the term ‘“records maintenance and use”’ means any activity involving— (A) location 
of records of a Federal agency; (B) storage, retrieval, and handling of records kept at office file locations by or for a 
Federal agency; …; (5) the term “records disposition” means any activity with respect to— …(C) transfer to the 
National Archives of the United States of records determined to have sufficient historical or other value to warrant 
continued preservation; …; (7) the term ‘“records management study”’ means an investigation and analysis of any 
Federal agency records, or records management practices or programs (whether manual or automated), with a view 
toward rendering findings and recommendations with respect thereto; (8) the term ‘“inspection”’ means reviewing 
any Federal agency’s records or records management practices or programs with respect to effectiveness and com-
pliance with records management laws and making necessary recommendations for correction or improvement of 
records management; (9) the term ‘“servicing”’ means making available for use information in records and other 
materials in the custody of the Archivist, or in a records center— (A) by furnishing the records or other materials, or 
information from them, or copies or reproductions thereof, to any Federal agency for official use, or to the public; 
(B) by making and furnishing authenticated or unauthenticated copies or reproductions of the records or other mate-
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tions is the term “records management.” 44 USC 2901 defines the term “records management” 
as “the …organizing…with respect to…records and use…in order to achieve adequate and prop-
er documentation… of the policies of the Federal Government.” The word “policies” is unde-
fined by statute leaving it to dictionary definition which, due to the peremptory nature of applica-
tions, results in use of a definition encompassing applications.71F

72 Therefore the only applicable 
definition of the word “policies” eliminates any possibility the term “records management” does 
not apply to state applications. Further the statutory definition of the term “records management” 
meaning the organization of “records to achieve adequate and proper documentation” addresses 
the goal of “records management” rather defining what records are managed. As the statute con-
tains no limiting language the only possible conclusion is the term “records management” ap-
plies to all federal records including state applications.  
 
44 USC 2902—Objectives of Records Management—establishes the minimum standards of rec-
ords management for the NARA (as well as all other federal agencies).72F

73 These standards require 
records management to be “efficient” and “effective.” This is not the case for state applications. 
As stated by one U.S. Senator, “The most startling finding is that, if put to the test, there is no 
guarantee that Congress could even properly count the existing applications and decide whether 
or not they are valid.”73F

74 All but the most recent state applications are deposited with the NARA. 
NARA officials have admitted in writing they have no more idea as to the condition of state ap-
plications than does Congress. Clearly therefore the records management practices of state appli-
cations by the NARA is neither efficient nor effective.74F

75 

rials; (10) the term ‘“unauthenticated copies”’ means exact copies or reproductions of records or other materials that 
are not certified as such under seal and that need not be legally accepted as evidence; (11) the term ‘“National Ar-
chives of the United States”’ means those official records which have been determined by the Archivist of the Unit-
ed States to have sufficient historical or other value to warrant their continued preservation by the Federal Govern-
ment, and which have been accepted by the Archivist for deposit in his custody; (12) the term ‘“Archivist”’ means 
the Archivist of the United States; …; (14) the term ‘“Federal agency”’ means any executive agency or any estab-
lishment in the legislative or judicial branch of the Government (except the Supreme Court, the Senate, the House of 
Representatives, and the Architect of the Capitol and any activities under the direction of the Architect of the Capi-
tol); and (15) the term ‘“Administrator”’ means the Administrator of General Services.” [Emphasis added].  
72 “Policies. The conduct of public affairs.” Webster’s Third New International Dictionary (Unabridged) (2002). A 
more general definition “A definite course or method of action selected (as by a government, institution, group, or 
individual) from among alternatives and in the light of given conditions to guide and usually determine present and 
future decisions,” cannot apply to applications for a convention call as this definition allows for selection “among 
alternatives.” A convention call is peremptory on Congress. There is no “alternative” available to Congress. The 
general definition of “conduct of public affairs” is therefore the correct definition. See supra, “Federalist 85,” p. 7.  
73 “It is the purpose of this chapter [Chapter 29], and chapters 21, 31, and 33 of this title, to require the establishment 
of standards and procedures to assure efficient and effective records management. Such records management stand-
ards and procedures shall seek to implement the following goals: (1) Accurate and complete documentation of the 
policies and transactions of the Federal Government; (2) Control of the quantity and quality of records produced by 
the Federal Government.” 44 USC 2902 [Emphasis added]. 
74 Senator George McGovern, D-SD, November 2, 1977, Congressional Record, Volume 123, p.36534. See infra, 
“The Stasny Report,” p. 42, Appendix pp. 8-13. As demonstrated by evidence of discrepancies between state and 
federal records shown in this Petition as well as evidence showing the government doesn’t even know how many 
applications exist, it is clear the senator’s comments are valid. See infra, “Request for Inspection and Audit of State 
Applications, p.51; Appendix pp. 21-34.  
75 See infra, “NARA Response to Record Keeping Issues Regarding Applications,” p. 63; Appendix, “NARA Re-
sponse Letter—First Page,” p. 43. 
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The obvious intent of statutes and regulations governing the management of government records 
is that regardless of the condition the NARA receives these records, federal statutes do not re-
lieve the NARA of its obligation to apply efficient, effective record management procedures to 
them. Thus the law requires the NARA to correct any errors of record keeping on the part of the 
government body submitting them to the NARA. Therefore the NARA can offer no statutory or 
regulatory excuse for not bringing the quality of the convention applications to the same stand-
ards afforded all other public records. Indeed federal law mandates just exactly that. The “rec-
ords management” (if such term can be applied) of state applications is such the NARA cannot 
even describe where the applications are located. This condition cannot possibly meet even the 
minutest standard of “accurate and complete” documentation required under 44 USC 2902.75F

76 
Equally, as the applications are not catalogued, there is no control of the quality of these records 
required by the statute. The word “control,” to use a colloquium, means the NARA has “a handle 
on things.” The NARA admits in writing it has no “handle” on anything regarding applications.  
 
In addition to federal statutes, several federal regulations are being disregarded by the NARA. 
Located primarily in 36 CFR 1220 Subchapter B which specifies the “policies for records man-
agement programs relating to proper records creation and maintenance, adequate documentation 
and records disposition” for all federal agencies including the NARA, 36 CFR 1220.12 specifies 
the NARA is responsible for overall records management of all federal agencies.76F

77 Obviously 
the NARA cannot be permitted to have a lower standard of record keeping management for itself 
than it demands of all other federal agencies. Nevertheless this is the condition that exists when 
discussing state applications in the custody of the NARA. What the NARA would strenuously 
object to if such poor record keeping existed in another federal agency is totally ignored when 
same condition exists within the NARA. 
 
36 CFR 1220.12 mandates the NARA, as well as all other federal agencies ensure “adequate and 
proper documentation of the “functions”…“procedures and essential transactions of the Federal 
Government.” 

77F

78  All the Federal Government is regulated by the Constitution meaning any con-
stitutional requirement is a “function” or “procedure” or “essential transaction” of the Federal 
Government. The agency, as part of the Federal Government, cannot disregard this requirement 
where its assigned bureaucratic duties are necessary to ensure execution of a constitutional re-
quirement. Thus the term “adequate and proper documentation” established in 36 CFR 1220.12 
applies not only to ordinary federal records such as payroll and purchasing but equally applies 

76 Indeed as evidence presented in this Petition will conclusively show the federal record of state applications is nei-
ther “accurate” nor “complete.” See infra, “The Stasny Report,” p. 42; “Request for Inspection and Audit of State 
Applications,” p. 51; “NARA Response to Record Keeping Issues Regarding Applications.” p. 63. 
77 36 CFR 1220.12 defines “what are NARA’s Records Management Responsibilities.” The regulations state (in 
part):  “(a) The Archivist of the United States issues regulations and provides guidance and assistance to Federal 
agencies on ensuring adequate and proper documentation of the organization, functions, policies, decisions, proce-
dures and essential transactions of the Federal Government…” … (b) NARA establishes standards for the retention 
of records having continuing value (permanent records), and assists Federal agencies in applying the standards to 
records in their custody.” [Emphasis added]. 
78 “Adequate: equal to, proportionate to, or fully sufficient for a specified or implied requirement; … 3: legally suf-
ficient: such as is lawfully and reasonably sufficient.” Proper: “marked by rightness, correctness, or rectitude: as a: 
strictly accurate: precisely applicable or pertinent: entirely in accordance with authority, observed facts, or other 
sanction: CORRECT.” Webster’s Third New International Dictionary (Unabridged) (2002). 
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state applications. As federal statute mandates the NARA is the repository of federal records in-
cluding state applications the effect of 36 CFR 1220.12 on the NARA in regards to state applica-
tion is the NARA is mandated to ensure “adequate and proper documentation” of this constitu-
tional procedure. 
 
The definition of what is “proper and adequate” documentation is found in three federal regula-
tions: 36 CFR 1220.18, 36 CFR 1220.30 and 36 CFR 1220.32. These federal regulations define 
the meanings of the phrases used throughout the regulations, what a federal agency’s records 
management responsibilities are and what records management principles an agency must use to 
effectuate these responsibilities.    

 
36 CFR 1220.18 defines the phrases and words used throughout the regulations.78F

79 The definition 
states documentation is considered “adequate and proper” if it will “protect the legal and finan-
cial rights of the Government and of persons directly affected by the agency’s activities.” As 
shown later in this Petition the lack of proper records management by the NARA has resulted in 
criminal complaints and admission of criminal guilt by “persons directly affected by the agen-
cy’s activities.” Specifically these persons are members of Congress who, because of improper 
NARA record keeping have not called a convention when required to do so. This has resulted in 
violation of oath of office and other criminal charges being made against those members. 
 
Agency records management responsibilities are specified in 36 CFR 1220.30. This federal regu-
lation specifically describes specific official within an agency (usually the head of the agency) 
that is responsible for the adequate and proper documentation of federal records.79F

80 In the case of 
the NARA, federal law assigns this task to the Archivist of the United States.80F

81  

79 “Adequate and proper documentation means a record of the conduct of Government business that is complete and 
accurate to the extent required to document the organization, functions, policies, decisions, procedures, and essential 
transactions of the agency and that is designed to furnish the information necessary to protect the legal and financial 
rights of the Government and of persons directly affected by the agency’s activities. [Emphasis added]. 

 
File means an arrangement of records. The term denotes paper, photographs, maps, electronic information, or other 
recorded information regardless of physical form or characteristics, accumulated or maintained in filing equipment, 
boxes, on electronic media, or on shelves, and occupying office or storage space.  

 
Permanent record means any Federal record that has been determined by NARA to have sufficient value to warrant 
its preservation in the National Archives of the United States, even while it remains in agency custody. Permanent 
records are those for which the disposition is permanent on SF 115, Request for Records Disposition Authority, ap-
proved by NARA on or after May 14, 1973. The term also includes all records accessioned by NARA into the Na-
tional Archives of the United States. 
 
Series means file units or documents arranged according to a filing or classification system or kept together because 
they relate to a particular subject or function, result from the same activity, document a specific kind of transaction, 
take a particular physical form, or have some other relationship arising out of their creation, receipt, or use, such as 
restrictions on access and use. Also call a records series.” 36 CFR 1220.18. 
 
80 “The head of each Federal agency must make and preserve records containing adequate and proper documentation 
of the organization, functions, policies, decisions, procedures, and essential transactions of the agency. These rec-
ords must be designed to furnish the information necessary to protect the legal and financial rights of the Govern-
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The specific principles of records management are stated in 36 CFR 1220.32 which mandates a 
“comprehensive” records management program for record keeping.81F

82 Nothing in the Code of 
Federal Records exempts state applications from these “comprehensive” standards of records 
management. Therefore it is correct to state the “comprehensive” standards of 36 CRF 1220.32 
apply equally to state applications and all other federal records. 

 
36 CFR 1239.20 addresses under what circumstances an inspection of agency records may be 
instigated. An inspection shall occur when there is “high risk” to significant records.82F

83 Inspection 
may be caused by reports of “unauthorized destruction” where more usual means of record keep-
ing standards have failed to “mitigate” the situation. Documentary proof shows the NARA 
doesn’t know the location of state applications or their present condition. Evidence shows dis-
crepancies between state and federal records of applications. Given these circumstances the pos-
sibility exists some applications have been destroyed or altered by the NARA or others in gov-
ernment.83F

84 The NARA has not “mitigated” these issues through normal agency procedures. Un-
der the law, even the possibility of unauthorized record destruction justifies an inspection of all 
state applications with its results reported to Congress as mandated by 44 USC 2904.84F

85 

ment and of persons directly affected by the agency’s activities.” 44 USC 3101. “The head of each Federal agency 
must establish and maintain an active, continuing program for the economical and efficient management of the rec-
ords of the agency.” 44 USC 3102.  
81 See generally 44 USC Chapter 21. 
82 “Agencies must create and maintain authentic, reliable and usable records and ensure that they remain so for the 
length of their authorized retention period. A comprehensive records management program provides policies and 
procedures for ensuring that: (a) Records documenting agency business are created or captured;  (b) Records are 
organized and maintained to facilitate their use and ensure integrity throughout their authorized retention periods; (c) 
Records are available when needed, where needed, and in a usable format to conduct agency business; (d) Legal and 
regulatory requirements, relevant standards, and agency policies are followed;  (e) Records, regardless of format, 
are protected in a safe and secure environment and removal or destruction is carried out only as authorized in rec-
ords schedules ….” 36 CFR 1220.32 [Emphasis added]. 
83 “NARA may undertake an inspection when an agency fails to address specific records management problems 
involving high risk to significant records. Problems may be identified through a risk assessment or through other 
means, such as reports in the media, Congressional inquiries, allegations of unauthorized destruction, reports issued 
by the GAO or an agency’s Inspector General, or observations by NARA staff members. Inspections will be under-
taken when other NARA program assistance efforts (see § 1239.10) have failed to mitigate situation where there is a 
high risk of loss of significant records, or when NARA agrees to a request from the agency head that NARA conduct 
an inspection to address specific significant records management issues in the agency. NARA reports to Congress 
and the Office of Management and Budget on inspections in accordance with 44 USC 2904.” 36 CFR 1239.20 [Em-
phasis added]. 
84 See “NARA Response to Record Keeping Issues Regarding Applications,” p. 63; Appendix (evidence of discrep-
ancies), pp. 21-34. 
85 (a) The Archivist shall provide guidance and assistance to Federal agencies with respect to ensuring adequate and 
proper documentation of the policies and transactions of the Federal Government and ensuring proper records dispo-
sition. (b) The Administrator shall provide guidance and assistance to Federal agencies to ensure economical and 
effective records management by such agencies. (c) In carrying out their responsibilities under subsection (a) or (b), 
respectively, the Archivist and the Administrator shall each have the responsibility— (1) to promulgate standards, 
procedures, and guidelines with respect to records management and the conduct of records management studies;  
(2) to conduct research with respect to the improvement of records management practices and programs; (3) to col-
lect and disseminate information on training programs, technological developments, and other activities relating to 
records management; (4) to establish such interagency committees and boards as may be necessary to provide an 
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Having proven federal laws require state applications be treated by the NARA as that agency 
treats any other set of public records, discussion will now turn to the standards of treatment spec-
ified by federal statute. For the purposes of this Petition, these standards are found in 44 USC 
2118, 44 USC 2109 and 44 USC 2113. The first statute, 44 USC 2118, mandates the Secretary of 
the Senate and the Clerk of the House of Representatives transfer all “noncurrent” records of 
Congress to the NARA for preservation.85F

86 This transfer of course includes all state applications 
for a convention call. Thus in combination with already described statutes, this means the appli-
cations ultimately come under the custody of the NARA which, by statute and regulation is to 
apply “adequate and proper” documentation standards to their preservation. As noted in the ac-
companying Stasny Report, Congress has done a terrible job of receiving applications and at-
tending to their proper record keeping.86F

87 This fact does not relieve the NARA of its statutory re-
sponsibility to correct these record keeping errors by Congress. 
 
The order instituted by Congress on May 5, 1789 as to the processing of state applications has 
never been countermanded. Indeed the practice established by Congress as to the disposal of 
state applications continues. Applications are received by Congress and tabled “until a sufficient 
number” occurs at which time Congress must call a convention. Further, the applications are ar-
chived in the records of Congress meaning today they are stored with the NARA. 44 USC 2118 
is simply a modern restatement of the 1789 congressional order expanded to include all congres-

exchange of information among Federal agencies with respect to records management; (5) to direct the continuing 
attention of Federal agencies and the Congress on the need for adequate policies governing records management;  
(6) to conduct records management studies and, in his discretion, designate the heads of executive agencies to con-
duct records management studies with respect to establishing systems and techniques designed to save time and ef-
fort in records management; (7) to conduct inspections or surveys of the records and the records management pro-
grams and practices within and between Federal agencies; (8) to report to the appropriate oversight and appropria-
tions committees of the Congress and to the Director of the Office of Management and Budget in January of each 
year and at such other times as the Archivist or the Administrator (as the case may be) deems desirable— (A) on the 
results of activities conducted pursuant to paragraphs (1) through (7) of this section, (B) on evaluations of responses 
by Federal agencies to any recommendations resulting from inspections or studies conducted under paragraphs (6) 
and (7) of this section, and (C) to the extent practicable, estimates of costs to the Federal Government resulting from 
the failure of agencies to implement such recommendations. … (d) In addition, the Administrator, in carrying out 
subsection (b), shall have the responsibility to promote economy and efficiency in the selection and utilization of 
space, staff, equipment, and supplies for records management.” 44 USC 2904 [Emphasis added]. 
86 “The Secretary of the Senate and the Clerk of the House of Representatives, acting jointly, shall obtain at the close 
of each Congress all the noncurrent records of the Congress and of each congressional committee and transfer them 
to the National Archives and Records Administration for preservation, subject to the orders of the Senate or the 
House of Representatives, respectively.” 44 USC 2118 [Emphasis added]. House Rule VII—Records of the House; 
Archiving—reiterates 44 USC 2118 and specifies that any record that “was previously made available for public 
use” by the House shall be “immediately made available” by the NARA when the records are transferred to the 
NARA. See Appendix, “House Rule 7—Records of the House—First Page, p. 35, Rule VII, 3(b) (1). As shown by 
hundreds of references in the Congressional Record, both houses of Congress have made state applications “availa-
ble for public use.” Thus by congressional rule, when transferred to the NARA, state applications must be made 
“immediately available for public use” by the NARA. See “NARA Obligation of “Immediate” Use under Congres-
sional Rules,” p. 56. 
87 See infra, “The Stasny Report,” p 42; Appendix pp. 8-13.  
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sional records including state applications for an Article V Convention call. The statute is rein-
forced by House and Senate rules which provide no exemption for state applications.87F

88   
 
While several federal statutes and regulations by implication address the issue of cataloguing ap-
plications, “44 USC 2109—Preservation, Arrangement, Duplication, Exhibition of Records” di-
rectly addresses cataloguing and presentation of state applications for constitutional and public 
use. The words of this statue are explicit: “The Archivist shall provide for the preservation, ar-
rangement…of records or other documentary material transferred to him as may be need-
ful…including the preparation and publication of inventories, indexes, catalogs and finding aids 
or guides to facilitate their use.” 

88F

89 
 
In light of the May 5, 1789 instructions and statutory language of 44 USC 2109 the term “need-
ful arrangement…to facilitate their use” can only be interpreted as meaning arrangement of ap-
plications by means of files and record series allowing Congress to easily determine the number 
of applying states and thus be able to fulfill their constitutional obligation to call a convention 
“on the application” of two-thirds of the several state legislatures.89F

90 Permitting the applications 
to remain scattered among hundreds of thousands of pages of records does not satisfy this statute. 
This statute provides direct statutory instructions mandating state applications be catalogued in 
order to make them available for constitutional and public use.  The statute demands the docu-
mentary material be “cataloged”…“to facilitate their use.” The NARA currently does not do this. 
It is therefore in violation of this statute.  
 
44 USC 2113—Depository for Agreement between States—addresses NARA preservation of 
agreements between the states. Clearly the act of submission of an application is a state power 
authorized under the Constitution.90F

91 In order for a convention to be called, a certain numeric ra-
tio of states must apply for a convention call. In performing this constitutional act of application 
the applying states are mutually agreeing that a convention must be called.91F

92 Obviously if an in-
sufficient number of states fail to apply for a convention call then the states agree a convention 
call is unwarranted. Thus only by agreement between the states can a convention be called. 

88 If anything Congress has demonstrated with the passage of a new House rule dealing expressly with state applica-
tions of its commitment to accurately and correctly record applications. See infra, “House Rule Regarding Tabulat-
ing AVC Applications,” p. 57, Appendix, pp. 35-42. 
89 “The Archivist shall provide for the preservation, arrangement, repair and rehabilitation, duplication and repro-
ductions (including microcopy publications), description and exhibition of records or other documentary material 
transferred to him as may be needful or appropriate, including the preparation and publication of inventories, index-
es, catalogs and other finding aids or guides to facilitate their use. He may also prepare guides and other finding aids 
to Federal records and, when approved by the National Historical Publications and Records Commission, publish 
such historical works and collections of sources as seem appropriate for printing or otherwise recording at the public 
expense.” 44 USC 2109 [Emphasis added]. 
90 See fn. 79. 
91 While the Courts have ruled that states operate under the federal Constitution when involved in the amendment 
process, the act of decision to submit an application to Congress clearly is reserved exclusively to the states. See 
Hawke v Smith, 253 U.S. 221, 230 (1920) “…the power to ratify a proposed amendment to the federal Constitution 
has its source in the federal Constitution.”  
92 “Agreement. An arrangement (as between two or more parties) as to a course of action…b: a compact entered into 
by two or more nations or heads of nations.” Webster’s Third New International Dictionary (Unabridged) (2002). 

40 | P a g e  
 

                                                 



 

Clearly therefore under the terms of 44 USC 2213 applications qualify as “agreements” between 
the states.  
 
44 USC 2213 mandates the NARA shall receive state agreements and “take the necessary actions 
for their preservation and servicing.”92F

93 The term “servicing” is defined by federal regulation and 
clearly calls for public use and knowledge of these agreements.93F

94 Obviously federal statutes and 
regulations, particularly where they do not conflict but instead complement one another cannot 
be viewed disjointedly. Thus the obvious intent of Congress when viewing all the cited statutes is 
that the NARA maintains the records of the states in such manner by such means of record keep-
ing standards as established in federal statute so as to make them available for public use when-
ever required. Unquestionably there is statutory and regulatory evidence proving the proposed 
regulations of this Petition are mandated by existing statutes and regulations which the NARA 
has not applied to state applications. In addition as demonstrated by relevant court rulings, it is 
clear the Court expects the NARA “to connect the dots” in regards to record keeping standards 
for the federal government. To do this requires the NARA above all keep its own house of record 
keeping in order which it has not done in regards to state applications for an Article V Conven-
tion call. 
 
All this evidence leads to the final answer of determining whether the NARA has “arbitrarily, 
capriciously or in manifest contradiction to statutes” violated the standard established in Chev-
ron.94F

95 The NARA, as required by statute, catalogues hundreds if not thousands of other public 
records and has them available for immediate public use. The NARA cannot even say for certain 
where state applications for a convention call are located. Federal statutes, regulations and con-
gressional rules describe record keeping standards employing such words as “accurate”, “com-
plete” and “comprehensive.” Evidence shows none of these terms can be applied to state applica-
tions in the custody of the NARA. The actions of the NARA in regards to the preservation, 
maintenance and public availability of state applications is therefore clearly arbitrary, capricious 
and manifestly contrary to statute. Given this fact there is no legal basis by which the NARA can 
refuse to implement the proposed regulations contained in this Petition.  
 
 
 
 
 
 
 
 

93 “The Archivist may receive duplicate originals or authenticated copies of agreements or compacts entered into 
under the Constitution and laws of the United States, between States of the Union, and take necessary actions for 
their preservation and servicing.” 44 USC 2113 [Emphasis added]. 
94 See fn. 71. “The term ‘“servicing”’ means making available for use information in records and other materials in 
the custody of the Archivist, or in a records center— (A) by furnishing the records or other materials, or information 
from them, or copies or reproductions thereof, to any Federal agency for official use, or to the public.” 44 USC 2901 
[Emphasis added]. 
95 See fn. 50. 
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The Stasny Report 
 
On November 2, 1977, Senator George McGovern, (D-SD) introduced to the United States Sen-
ate a report written by Jim Stasny concerning the processing of applications for a convention by 
Congress.95F

96 The report described the complete chaos of record keeping procedures for state ap-
plications to Congress for an Article V Convention call primarily due to the fact Congress had no 
record keeping procedures regarding Article V applications.96F

97 As noted in several prior govern-
ment reports, applications were shuttled to various committees, published more than once in the 
Congressional Record or frequently not published at all despite evidence of state records proving 
an official state document was sent to Congress.97F

98 Despite this report of shortcomings of con-
gressional record keeping management statutorily demanded by Congress for all in the Govern-
ment, but ignored by Congress itself, the record conclusively shows Congress’ record keeping 
management as far as processing state applications is a disgrace which has only very recently 
begun to be addressed by Congress.98F

99  
 

96 Congressional Record, November 2, 1977, 95th Congress, Volume 123, pages 36534-39. See Appendix, pp. 8-13. 
97 Mr. Stasny is currently an independent writer/editor at Verb River Guild, (February 2011- Present) Falls Church, 
Virginia specializing in preparing speeches, articles, editorials and testimony with a current emphasis on commercial 
space transportation and the Article V constitutional amendment process. Prior to his position at Verb River Guild, 
Mr. Stasny was Special Assistant for External Affairs, Office of Commercial Space Transportation at the Federal 
Aviation Administration (2005-2010); Director of Executive Communications for the president of Federal National 
Mortgage Association, (1988-2005); and Chief Writer for the Chairman/Ranking Member, United States Senate 
Committee on the Budget, (1982-1988). He is a graduate of Harvard University Kennedy School of Government 
with a Master of Public Administration (MPA) and John Carroll University with a Bachelor of Arts (BA) in political 
Science and Government. 
98 See “Amending the U.S. Constitution: by Congress or by Constitutional Convention, Thomas M. Durbin, Legisla-
tive Attorney, American Law Division, Congressional Research Service, May 10, 1995, 95-589 A, p. 22: “Once a 
state legislature has passed a resolution petitioning Congress to call a constitutional convention, the state must make 
application to Congress for such a convention by sending the petition or application to Congress. Presently, the 
transmission of state applications for a constitutional convention is a confusing process. … Publication in the Con-
gressional Record serves as a type of official notice to the Congress, the states, and the public that an application has 
been received by Congress, but the process is confusing because there are no guidelines under Article V as to where 
and to whom in Congress such state applications are to be sent.” 
 
See also “The Article V Convention for Proposing Constitutional Amendments: Historical Perspectives for Con-
gress” Thomas H. Neale, Specialist in American National Government, Congressional Research Service, October 
22, 2012, R42592, p.20 (citing U.S. Congress, House, Committee on the Judiciary, Is There a Constitutional Con-
vention in Our Future? 103rd Cong., 1st sess., committee print, serial no. 1 (Washington: GPO, 1993) p. 12): “The 
final action by a state legislature that has approved an application for an Article V Convention is to transmit news of 
its action to the appropriate authorities. The Constitution offers no advice on this question, and in fact, the House 
Judiciary Committee’s 1993 report noted that states had sent applications for a balanced budget convention to a wide 
range of congressional officials, including the Clerk of the House, the Secretary of the Senate, The Speaker of the 
House, the President of the Senate, the President pro tempore of the Senate, both sets of congressional officials, oth-
er officials, the Library of Congress, and ‘to no one in particular.’ According to the report there were even instances 
in which applications were not forwarded by the states.”  
99 See infra, “House Rule Regarding Tabulating AVC Applications,” p.57.  
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As stated by Senator McGovern in his opening remarks presenting the Stasny Report to the Sen-
ate, “The most startling finding is that, if put to the test, there is no guarantee that Congress could 
even properly count the existing applications and decide whether or not they are valid.”99F

100 
 
The fact of nonexistent congressional record keeping management as described in the Stasny 
Report does not excuse the NARA from its unequivocal statutory requirement to organize these 
public records in such form as to “facilitate their use.” Complete organization as called for in the 
proposed regulations of this Petition is the only way to address Senator McGovern’s concern of 
Congress not being able to properly tabulate the applications, a circumstance which is more true 
today than it was in 1977, given the massive increase in the number of applications.100F

101 Instead, 
as evidence will show, the current condition of state applications is nothing more than a transfer 
of shambles from the halls of Congress to the warehouses of the NARA.  
 
The purpose of presenting the Stasny report in this Petition is to establish the mishandling of of-
ficial state documents by both Congress and the NARA is long standing. Despite the NARA be-
ing notified of this issue nothing has done to correct the slipshod recording keeping by Congress 
and NARA despite statutes which require professional record keeping. It is a sad but true com-
mentary on the NARA to note if that agency had any pride in their record keeping duties it would 
have long ago implemented the regulations sought by this Petition instead of having to be forced 
to do so by implementation of new regulations. This complete contempt for the Constitution and 
one of its most important processes by the national legislature and its record keeping agency is 
inexcusable. In combination with the evidence contained in this Petition the Stasny Report 
proves in spite of the May 5, 1789 congressional order to “treat the application[s]…with respect” 
Congress and the NARA have done and continue to do no such thing.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

100 See Appendix, “Stasny Report, Congressional Record, Vol. 123, p. 36534 (1977),” p. 8. 
101 See Appendix, State Applications 1971-1977 #448-527, p. 53 showing 514 submitted applications versus 764 
applications in 2015, “State Applications 2014-2015 #763-764,” p. 57. This is an increase of 250 applications, or 33 
percent of all applications on record. 
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The Issue of Legal Liability Due to NARA Oversight 
 

The obligation imposed by federal statute and regulation on all federal agencies, including the 
NARA, to maintain their records to preclude legal liability on those directly affected by such 
records is emphatic.101F

102 Federal statutes grant no exemption to any agency from this absolute re-
quirement of records maintenance. Consequently, for the purposes of this Petition to prove viola-
tion of these statues and regulations, it is only necessary to demonstrate the failure of the NARA 
to properly catalogue state applications has resulted in legal liability to affected individuals 
where proper record keeping methods would have resulted in no liability. The Petitioner is not 
required to prove the legitimacy of the legal liability—that is the job for the federal courts. Peti-
tioner need only provide demonstrative evidence of improper record keeping procedures by the 
NARA which resulted in legal liability.102F

103   
 

Evidence of NARA Violation of Legal Liability Laws 
 
In December, 2000 Petitioner filed a federal lawsuit against the United States regarding the fail-
ure of Congress to call a convention as mandated by Article V of the United States Constitu-
tion.103F

104 During the course of that lawsuit, the government stated as part of its response that, 
“Neither the Complaint nor the Motion for Declaratory and Injunctive Relief readily identifies 
those states that plaintiff alleges have applied to Congress to call a Convention, the dates of such 
applications are alleged to have been made, nor the subject matter, if any of those applica-
tions.”104F

105 
 
A convention call by Congress is “peremptory.”105F

106 Congress has no “vote, debate or committee” 
regarding the call.106F

107 Therefore Congress must call a convention except under one constitutional 
circumstance: that an insufficient number of states have applied to cause the convention call. 
That circumstance was the basis of the government’s comment in Walker v United States; that 
no documented evidence proving Congress was obligated to call a convention was submitted in 

102 See supra, discussion of 44 USC 3101 and 36 CFR 1220.18, fn. 66, 68, 79, 80. 
103 This does not mean the affected individuals are not legally liable on some other legal basis outside the federal 
statutes and regulations in question. For example if a record exists showing a particular legal action is mandated by 
an individual or group of individuals and those individuals choose not to act to as mandated then they becomes lia-
ble under a different set of laws. The existence of a properly maintained system of record means the record keeper, 
in this case the NARA, is no longer responsible for the legal liability of the individuals because, due to their proper 
record keeping practices they have satisfied both statute and regulation. Thus they are immunized from further re-
sponsibility. What the individuals in question do with the information the properly maintained system of record 
keeping provides becomes the responsibility of the individuals, not the NARA. Only when the NARA fails to pro-
vide proper record keeping management of records can it be held responsible for the actions of others affected by 
incompetent record keeping.  
104 Walker v United States, United States District Court Western District of Washington At Seattle No. COO-2125C 
(2000). 
105 See Appendix, excerpts from “United States Memorandum in opposition to Plaintiff’s Motion for Declaratory 
and Injunctive Relief and in Support of Cross-Motion to Dismiss,”, “United States Memorandum Walker v United 
States (2000) Page 1” p. 14; “United States Memorandum Walker v United States (2000) Page 9” (fn. 2), .p. 15. 
106 See fn. 6. 
107 See fn. 10. 
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the lawsuit.107F

108 Therefore, the government asserted no liability was attached to Congress as evi-
dence was not produced proving Congress had to call a convention.  
 

108 A comprehensive discussion of the rules of evidence used by the federal courts is beyond the scope of this Peti-
tion. However excerpts from the Federal Rules of Evidence (See: https://www.law.cornell.edu/rules/fre) demon-
strates the principle of law in question and establishes NARA responsibility for the lack of acceptable court evidence 
as all but the most recent applications are in NARA custody. Therefore the only possible source of court evidence 
must come from the NARA as the records necessary to prove an insufficient number of states have applied to cause 
a call reside with the NARA rather than Congress. Without proper record keeping procedures, production of this 
evidence is impossible, leaving members of Congress exposed to legal liability. 
 
Rule 902—Evidence That Is Self-Authenticating—of the Federal Rules of Evidence (FRE) states (in part), “The 
following items of evidence are self-authenticating; they require no extrinsic evidence of authenticity in order to be 
admitted: (1) Domestic Public Documents That Are Sealed and Signed. A document that bears: (A) a seal purporting 
to be that of the United States; any state, district, commonwealth, territory, or insular possession of the United 
States; …a political subdivision of any of these entities; or a department, agency, or officer of any entity named 
above; and (B) a signature purporting to be an execution or attestation. (2) Domestic Public Documents That Are 
Not Sealed but Are Signed and Certified. A document that bears no seal if: (A) it bears the signature of an officer or 
employee of an entity named in Rule 902(1) (A): and (B) another public officer who has a seal and official duties 
within that same entity certifies under seal—or its equivalent—that the signer has the official capacity and that the 
signature is genuine.” [Emphasis added]. 
 
As described in 44 USC 2910 and the Federal Rules of Civil Procedure (FRCP) Rule 44—Providing an Official 
Record—authorizes an official record be provided as evidence. The rule states (in part): “(a) Means of Proving. (1) 
Domestic Record. Each of the following evidences an official record—or an entry in it—that is otherwise admissible 
and is kept with the United States, any state, district, or commonwealth, or any territory subject to the administrative 
or judicial jurisdiction of the United States: (A) an official publication of the record; or (B) a copy attested by the 
officer with legal custody of the record—or by the officer’s deputy—and accompanies by a certificate that the of-
ficer has custody. The certificate must be made under seal… (ii) by any public officer with a seal of office and with 
official duties in the district or political subdivision where the record is kept.” [Emphasis added]. 

Under section (4) of Rule 902—Certified Copies of Public Records, “A copy of an official record — or a copy of a 
document that was recorded or filed in a public office as authorized by law [may be submitted as evidence] — if the 
copy is certified as correct by: (A) the custodian or another person authorized to make the certification; or (B) a cer-
tificate that complies with Rule 902(1),(2), or (3), a federal statute, or a rule prescribed by the Supreme Court.” Fi-
nally under section (5) of Rule 902—Official Publications—evidence is acceptable if it is contained within “A book, 
pamphlet, or other publication purporting to be issued by a public authority.” 

However as the NARA does not catalogue state applications there is no “book, pamphlet, or other publication” to 
provide as evidence. Nor can the NARA provide copies of applications as it has stated in writing it doesn’t know 
where the applications are located thus raising questions as to any certification by the Archivist. This leaves official 
publication of the records as the only source of evidence. The problem is the NARA doesn’t even have an official 
compilation of this official record let alone individual copies of the official record as it routinely refers inquiries to 
view this source to a private collection. See fn. 154. 

Thus, under federal law the Archivist can provide official records as evidence in a federal court but has no official 
record to provide to the court as the NARA has never kept the record of applications in an acceptable condition al-
lowing it to provide the necessary evidence in a court of law. Without such evidence it cannot be proved members of 
Congress are exempt from legal liability by proving an insufficient number of states have submitted applications for 
a convention call. This fault of legal liability lies entirely with the NARA.  
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While the Petitioner was unable to provide evidence of “those states [and] the dates of such ap-
plications… [having] been made” it is equally true (and more significant to the point of this Peti-
tion) the government was unable to provide evidentiary proof Congress was not obligated to call 
a convention under its single constitutional exemption of an insufficient number of applying 
states. 
 
Whether the Petitioner prevailed in his lawsuit is irrelevant to the issue of this Petition. The out-
come of the case does not relieve Congress of its ongoing constitutional obligation to call a con-
vention if a sufficient number of states have applied. Failure to do so when mandated by the 
Constitution is grounds for legal action. The only way such action can be resolved in favor of 
Congress is by presentation of evidence the NARA cannot provide. While other standards of jus-
tice may get Congress “off the hook,” the fact remains only evidence can prove Congress has no 
legal liability. The legal circumstance under which Congress must call is exclusively dependent 
on a circumstance of public record—an exact knowledge of how many states have submitted ap-
plications for a convention call. Without an accurate public record Congress is denied the ability 
to refute any legal liability for failure to call a convention by assertion of its one constitutional 
exception. The NARA has failed to apply record keeping standards mandated by statute and reg-
ulation to state applications. This absence of a public record being available for public and con-
stitutional use is the absolute difference between members of Congress (who are the only mem-
bers of the federal government directly affected by this record) being liable for criminal or civil 
prosecution and being immune from liability.  
 
In 2004, the Petitioner filed a second lawsuit, Walker v Members of Congress.108F

109 The suit was 
appealed to the Supreme Court of the United States.109F

110 In his writ of certiorari to the Supreme 
Court the Petitioner affirmatively stated as a matter of fact and law the failure of Congress to call 
a convention violated federal criminal law.110F

111  

109 See Walker v Members of Congress, United States District Court Western District of Washington at Seattle, Case 
C04-1977RSM (2004).  
110 See United States Supreme Court, Case No. 06-0244 (2006). See Appendix, “United States Memorandum Walk-
er v United States (2000) Page 1,” p. 16.  
111 The writ of certiorari stated members of Congress violated their oath of office required by the Constitution and 
federal statutes by not calling a convention when mandated to do so by the Constitution. See Appendix, “United 
States Memorandum Walker v United States (2000) Page 9,” p. 17. The Constitution states,  “The Senators and Rep-
resentatives before mentioned, and the Members of the several State Legislatures, and all executive and judicial Of-
ficers, both of the United States and of the several States, shall be bound by Oath or Affirmation, to support this 
Constitution;…” Article VI § 3. Supporting federal statues describe the precise language of the oath, the terms and 
conditions of the oath, criminal penalties for violation of the oath and as described in an Executive Order, under 
what circumstances an investigation of alleged violation of oath of office by federal officials must be conducted.  
 
The relevant portion of the federal statutes are as follows:  
“An individual, except the President, elected or appointed to an office of honor or profit in the civil service or uni-
formed services, shall take the following oath: “I, AB, do solemnly swear (or affirm) that I will support and defend 
the Constitution of the United States against all enemies, foreign and domestic; that I will bear true faith and alle-
giance to the same; that I take this obligation freely, without any mental reservation or purpose of evasion; and that I 
will well and faithfully discharge the duties of the office on which I am about to enter. So help me God.” 5 USC 
3331. 
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Under Supreme Court Rule 15.2 prior to the Supreme Court determining whether to grant certio-
rari the respondent (the members of Congress represented by the Solicitor General of the United 
States) was required to “address any perceived misstatement of fact or law in the petition that 
bears on what issues properly would be before the Court if certiorari were granted.” The rule fur-
ther states, “Counsel are admonished that they have an obligation to the court to point out in the 
brief in opposition, and not later, any perceived misstatement made in the petition. Any objection 
to consideration of a question presented based on what occurred in the proceeding below, if the 
objection does not go to jurisdiction, may be deemed waived unless called to the Court’s atten-
tion in the brief in opposition.”111F

112 In short, unless counsel for the members of Congress raised 
objection all statements made by the plaintiff in his writ of certiorari in regards to asserted fact 
and law under court rule the statements are considered by the Court as correct. 
 
The Solicitor General of the United States, who acted as attorney of record for all members of 
Congress, did not refute any statement of fact or law made by the Petitioner in his writ of certio-
rari. Instead the United States waived its right to respond with a brief in opposition to any state-
ment of fact or law made in the Petitioner’s writ of certiorari.112F

113 Under the terms of Rule 15.2 

“(a) Except as provided by subsection (b) of this section, an individual who accepts office or employment in the 
Government of the United States or in the government of the District of Columbia shall execute an affidavit within 
60 days after accepting the office or employment that his acceptance and holding of the office or employment does 
not or will not violate section 7311 of this title. The affidavit is prima facie evidence that the acceptance and holding 
of office or employment by the affiant does not or will not violate section 7311 of this title.” 5 USC 3333. 
 
“An individual may not accept or hold a position in the Government of the United States or the government of the 
District of Columbia if he—  
(1) advocates the overthrow of our constitutional form of government;” 5 USC 7311. 
 
“Whoever violates the provision of section 7311 of title 5 that an individual may not accept or hold a position in the 
Government of the United States or the government of the District of Columbia if he—  
(1) advocates the overthrow of our constitutional form of government…  
shall be fined under this title or imprisoned not more than one year and a day, or both.” 18 USC 1918. 
 
“Sec. 8(a) The investigations conducted pursuant to this order shall be designed to develop information as to wheth-
er the employment or retention in employment in the Federal service of the person being investigated is clearly con-
sistent with the interests of the national security. Such information shall relate, but not be limited to, the following: 
 (4) Advocacy…of the alteration of the form of the government of the United States by unconstitutional 
means. …” 
“(d) There shall be promptly to the Federal Bureau of Investigation all investigations being conducted by any other 
agencies which develop information…relating to any of the matters described in subdivision (2) through (8) of sub-
section (a) of this section. In cases so referred to it, the Federal Bureau of Investigation shall make a full field inves-
tigation.” Executive Order 10450—Security Requirements for Government Employees [Emphasis added]. 
112 See Appendix, “Supreme Court Rule 15.2—First Page”, “Supreme Court Rule 15.2—Second Page,” pp. 18-19. 
113 Petitioner stated seven facts in his writ of certiorari in Walker v Members of Congress regarding the obligation of 
Congress to call a convention. By waiving response under Supreme Court Rule 15.2, the United States Solicitor 
General admitted all seven statements were correct as to fact and law. The stated facts or law were: (1) that under 
Article V of the United States Constitution, Congress is required to call an Article V Convention if two-thirds of the 
state legislatures apply for one; (2) that the Article V Convention call is based on a numeric count of applying states 
with no other terms or conditions [such as contemporaneous, same subject matter of application, rescission of appli-
cations by any state or group of states]; (3) that all 50 states have submitted 567 applications for such a convention 
[subsequent research reduced this number to 49 states, Hawaii the one exception]; (4) that an Article V Convention 
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this meant was no “perceived misstatement of fact or law” in his writ of certiorari to the 
Court.113F

114 Therefore it is a correct statement to declare that as a matter of fact and law members 
of Congress have criminally violated their oath of office and this admission has been acknowl-
edged by their attorney of record as a matter of public record before a federal court. This admit-
ted violation opened the members of Congress to legal liability as well as an ever growing num-
ber of legal complications ever since.114F

115  

call is peremptory on Congress; (5) that the political subject matter of an amendment application is irrelevant to 
Congress’ obligation to call an Article V Convention; (6) that the refusal of the members of Congress to obey the 
law of the Constitution and immediately call a convention violates their oath of office as well as well as federal 
criminal law and; (7) that by joining a lawsuit to advocate in open public court they can ignore, veto, disobey or 
otherwise thwart a convention call, the members of Congress violated federal criminal law in that they advocated the 
overthrow of our constitutional form of government by publicly asserting refusal to obey one of its provisions name-
ly the convention clause of Article V.  
114 See Appendix, “United States Wavier of Response Walker v Members of Congress,” p. 20. 
115 This is not the only example of legal liability by members of Congress as a result of failure by the NARA to 
maintain the records of state applications according to proper record keeping standards. As summarized in recent 
comments Petitioner submitted to the Federal Elections Commission on a proposal to modify 11 CFR 100.4 (a re-
quest to modify the regulation describing federal office to include delegates to an Article V Convention, FR Doc. 
2014-23443, 79 FR 59459, see: http://www.foavc.org/reference/FEC/File1.pdf, pp.12-17) several criminal com-
plaints against members of Congress and other government officials have occurred. These include:  
 
--A 2012 criminal complaint based on the admission of the Solicitor General in Walker v Members of Congress Mr. 
John Guise of the state of Texas filed a criminal complaint with U.S. Attorney General Eric Holder against the 
members of Congress. Under Executive Order 10450 §8(d) the attorney general was required to refer such complaint 
to the FBI for a “full field investigation,” who are mandated by federal law to conduct the investigation. According 
to Mr. Guise, Attorney General Holder referred the complaint to the FBI. It is pending, awaiting completion of the 
required FBI field investigation.  
 
--A January, 2015 criminal complaint by Mr. Guise. Having determined the FBI, in contradiction of federal statute, 
refused to conduct a full field investigation of his complaint, Mr. Guise attempted to report his complaint to the 
Grand Jury Foreman of the United States District Court for the Northern District of Texas. Mr. Guise cited 18 USC 
4 as the basis for his doing so which states, “Whoever, having knowledge of the actual commission of a felony cog-
nizable by a court of the United States, conceals and does not as soon as possible make known the same to some 
judge or other person in civil or military authority under the United States, shall be fined under this title or impris-
oned not more than three years, or both” as justification for his grand jury presentation.  
 
Part of Mr. Guise’s brief to the Grand Jury states, “Petitioner has, in his possession for submission as evidence, cop-
ies of documentation which shows that as early as the year of 1908 there was a sufficiency of applications from the 
several states to require the execution of the Congressional duty imposed by Article V [issuing a convention call]. 
Such convention was not called. Irrespective of any ancient history Petitioner is now in possession of a report from 
the Congressional Research Service of the Library of Congress which shows that of as of April of 2014, [footnote 
omitted] there were 36 applications which had been submitted to Congress calling for the Convention required by 
Article V. Congress, at the time of this writing, has not responded to any of the 36 states known to this Petitioner.” 
Notably, Mr. Guise’s evidence is based on the same collection of applications to which the NARA routinely refers 
citizen inquiries regarding state applications thus, whether intended or not, has become a de facto public record of 
those applications. See infra, “NARA Response to Record Keeping Issues Regarding Applications,” p. 63, fn. 154.  
 
Thus the gist of Mr. Guise’s complaint is a compilation of applications and a statement by the Congressional Record 
Service (CRS) (also relating to the compilation of applications) describing the record of applications submitted by 
the states for a convention call. The government, having no record of applications from the NARA, cannot confirm 
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nor deny Mr. Guise’s assertions or the statements of the CRS. Thus lack of records means no legal immunity for the 
government in regards to Mr. Guise’s complaint.  
 
--A complaint filed against the U.S. Attorney’s office. According to Mr. Guise, on January 20, 2015 he was instruct-
ed by “Mike” [no full name provided to Mr. Guise by “Mike”] of the US Attorney Office, Northern District of Tex-
as, to mail his complaint to “the foreperson of the Grand Jury” at 501 W. 10th Street, Fort Worth, Texas. Mr. Guise 
did as instructed and sent his documentation via restricted certified mail. According to the United States Post Office 
Mr. Guise’s letter was “refused” by an unidentified employee of the Grand Jury and never opened. According to 
federal law Use of United States mails in the perpetration of a crime; (violation of 18 USC 3332(a)—refusal to in-
form a grand jury of a crime and name of the person filing the complaint) is a crime. [See also 18 USC 371—
Conspiracy to Defraud the United States—“creating an offense "[i]f two or more persons conspire either to commit 
any offense against the United States, or to defraud the United States, or any agency thereof in any manner or for 
any purpose.” [Emphasis added]. According to Mr. Guise the actions of “Mike” and the unidentified grand jury em-
ployee satisfy the terms of 18 USC 371 of conspiracy against the United States.  
 
18 USC 3332(a)—Powers and Duties of a Federal Grand Jury states: “It shall be the duty of each such grand jury 
impaneled within any judicial district to inquire into offenses against the criminal laws of the United States alleged 
to have been committed within that district. Such alleged offenses may be brought to the attention of the grand jury 
by the court or by any attorney appearing on behalf of the United States for the presentation of evidence. Any such 
attorney receiving information concerning such an alleged offense from any other person shall, if requested by such 
other person, inform the grand jury of such alleged offense, the identity of such other person, and such attorney’s 
action or recommendation.” [Emphasis added]. 
 
As stated in the US Attorney Criminal Resource Manual, “Although this language is very broad, cases rely heavily 
on the definition of "defraud" provided by the Supreme Court in two early cases, Hass v. Henkel, 216 U.S. 462 
(1910), and Hammerschmidt v. United States, 265 U.S. 182 (1924). In Hass the Court stated: “The statute is broad 
enough in its terms to include any conspiracy for the purpose of impairing, obstructing or defeating the lawful func-
tion of any department of government . . . (A)ny conspiracy which is calculated to obstruct or impair its efficiency 
and destroy the value of its operation and reports as fair, impartial and reasonably accurate, would be to defraud the 
United States by depriving it of its lawful right and duty of promulgating or diffusing the information so officially 
acquired in the way and at the time required by law or departmental regulation.” [Emphasis added]]. The conspiracy 
by “Mike” and others clearly “defeats” the lawful function of the federal grand jury in that it “deprives” the jury of 
knowledge of admitted criminal actions on the part of members of the government according to Mr. Guise not to 
mention depriving the United States Government of its lawful duty of promulgating information officially acquired 
in the way and at the time required by law. In this instance the “law” in question is the Supreme Law of the land—
the Constitution and the promulgation of information and duty is, of course, a convention call based on a catalogue 
of applications required by federal statute.   
 
Mr. Guise has filed a complaint against “Mike” and the unnamed federal grand jury employee with the Postmaster 
General regarding the use of United States mails to perpetrate a fraud on the United States and has announced other 
legal actions may follow. He states he believes the deliberate act by “Mike” to prevent his bringing to the attention 
of the grand jury facts which believes prove criminal violations of law violates 18 USC 3332(a) which mandates that 
“any attorney receiving information…[of] an alleged offense from any other person shall, if requested inform the 
grand jury of such alleged offense…”. An examination of whether Mr. Guise’s complaint in regards to Congress or 
against “Mike” has legitimacy is beyond the scope of this Petition. The fact this criminal complaint is based on rec-
ords which can neither be confirmed nor denied by the Government as their source of federal records, the NARA, 
has failed to provide a record of applications available for constitutional and public use as mandated by federal stat-
ute and regulation is however within the scope of this Petition as it serves as another example for the need of the 
proposed regulations.   
 
--The FEC Response by this Petitioner referred to at the beginning of this footnote describe other legal liabilities for 
federal and state officials arising as a result of an inaccurate, incomplete record of state applications. For example, 
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If a public record were available at the time of the Walker lawsuit proving the states had not ap-
plied in sufficient number to satisfy the two-thirds requirement of Article V, Congress would 
have absolute legal immunity.115F

116 As no public record existed, the members were deprived of this 
immunity as a result of the failure of the NARA who is statutorily required create the record and 
make it “available for public use.” Whether this public record provides legal immunity is irrele-
vant to this Petition as determination of that is reserved to other legal processes. Nevertheless it 
is worth nothing the evidence is overwhelming: the states have satisfied the two-thirds require-
ment. As of January, 2015 the only comprehensive record of state applications (composed of 
photographic copies of the Congressional Record) recognized by the NARA as a reliable source 
of public record lists 764 applications from 49 states well in excess of the 34 applications from 
34 states required to satisfy the two thirds requirement of Article V.116F

117  
 
 
 
 
 
 
 
 
 

Mr. Guise describes in his grand jury information the failure of the Speaker of the House and the Clerk of the House 
of Representatives to properly compile a list of applications so Congress is aware of the number of applying states 
thus enabling Congress to call a convention when required as a violation of 18 USC 371—Conspiracy to Defraud 
the United States—in that by failing to have this information available and acting upon it when required a “legiti-
mate official action and purpose [is] defeated by misrepresentation, chicane or the overreaching of those charged 
with carrying out the governmental intention…by means of deceit.” 
 
The FCC Response discusses a recent criminal complaint lodged with the Department of Justice against officials in 
six states for the passage of state laws intended to “regulate” an Article V Convention by:  (1) disenfranchising all 
voters in those states denying them the right to vote for delegates to an Article V Convention in contradiction of 18 
USC 601 which states convention delegates must be elected and;  (2) establishing felony arrest of any delegate “ap-
pointed” by state officials who fails to follow “instructions” given him by a small select group in the state legisla-
ture. Political groups behind this effort to dictatorially control a constitutional process in part base their actions on 
the belief a sufficient number of applications have yet to be submitted by the states and therefore these state laws 
concern a future event (and thus politically safe to support) rather than, as the public record shows, an already oc-
curred event (submission of sufficient applications to cause a call). As no record from the NARA, exists, this belief 
cannot be officially refuted even though the NARA routinely refers citizens to a private collection which does refute 
this belief. See infra, “NARA Response to Record Keeping Issues Regarding Applications,” p. 63. Information re-
garding this criminal complaint against state officials can be obtained by contacting Ms. Sandra Hill of the Depart-
ment of Justice (202) 305-7734 or (202) 307-2767. See also www.foavc.org/reference/file58.pdf. See Appendix, 
“State Applications for an Article V Convention Call,” pp. 46-57. 
116 Naturally this legal immunity cannot be obtained by Congress tinkering with the applications such as “rescind-
ing” them. While it would provide evidence of lack of applications to cause a call, it would open Congress to crimi-
nal charges of evidence tampering. Thus, to preserve any legal immunity Congress cannot affect any state applica-
tion. This is another reason Congress cannot “rescind” state applications. See fn. 144. 
117 See infra, “NARA Response to Record Keeping Issues Regarding Applications,” p. 63; “List of State Applica-
tions for an Article V Convention,” Appendix pp. 46-57.  
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Request for Inspection and Audit of State Applications 
 
As noted in the Letter to NARA Acting Director Bunk, under authority of 44 USC §2906(a) (1) 
and 36 CFR 1239.20 a request to Acting Administrator Roth, U.S. General Services Administra-
tion for an inspection of state applications for a convention call currently in the custody of the 
NARA has been requested by the transmission of this Petition to her office. This section of the 
Petition discusses the reasons for the inspection.117F

118  
 
Under these statutes and regulations inspection of records may occur if evidence suggests any 
federal agency has not complied with record keeping procedures prescribed by federal law. The 
law prescribes if inaccurate or incomplete records exist as a result of inadequate record keeping 
and the agency has done nothing to redress this issue an inspection is warranted. Documented 
evidence proves such conditions exist in the NARA regarding state applications for a convention 
call.118F

119  
 
Clearly the NARA is capable of cataloguing state applications for a convention call as demon-
strated by its presentation of the Colorado application.119F

120 The NARA plainly understands the 
constitutional significance of state applications based on language it attached to the Colorado 
application. Therefore the NARA is capable of redressing the issue and understands the reason 
for redressing the issue of properly cataloguing applications in order to make them available for 
constitutional and public use. Yet the NARA has done nothing. It has ignored statutory mandates 
of proper record keeping procedures. Documented evidence proves the NARA has failed to obey 
prescribed federal record keeping procedures in regards to applications. Further this evidence 
proves the NARA records are inaccurate and incomplete.  
 
This incomplete and inaccurate record renders applications constitutionally uncertain. Even if the 
NARA catalogued applications under its present regulations, evidence shows discrepancies be-
tween federal and state records exist. Thus current NARA records do not present a complete or 
accurate record of state applications. Current regulations provide no means to redress these dis-
crepancies. Given the constitutional purpose of applications is to cause a convention call “on the 
application” of two thirds of the states, unless the record is 100% accurate, 100% complete and 
100% compliant with state records meaning no discrepancies whatsoever, constitutional ques-
tions can arise as to the validity of any convention call. The errors of record in the NARA raise 
this issue: is the set of applications which cause a specific convention call the accurate set of ap-
plications required to cause that specific call?  
 
Due to the Constitution’s “on the application [Congress] shall call” requirement,120F

121 it is neces-
sary not only to know which states have applied for a convention but when. The “on the applica-

118 See fn. 68, 83, 85. 
119 See “NARA Response to Record Keeping Issues Regarding Applications,” p. 63; Appendix pp. 21-34. 
120 See “The Colorado Application,” p. 10; Appendix, “State of Colorado Application, April 1, 1901,” p. 5. 
121 “On: Used as a function word to indicate a time frame during which something takes place; an instant, action, or 
occurrence when something begins or is done; occurrence at the same time as.” Webster’s Third New International 
Dictionary (Unabridged) (2002); “On: as soon as; contiguous to; at the time of.” Black’s Law Dictionary 10th ed. 
(West Group, 2014). 
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tion” requirement commands an immediate tabulation of specific states to cause an immediate 
convention call. Thus the tabulation for such call is created by a given set of applications. There-
fore when the application is submitted becomes paramount to determine which group of state 
applications is attached to what convention call. The immediacy requirement of the Constitution 
automatically precludes all but those precise applications which, when grouped together, com-
prise the most immediate period of time between the submission of the first application by a state 
and the last submitted application by a state needed to cause that specific convention call.  
 
Naturally applications excluded from this specific group of applications are not discarded. In-
stead as the Constitution mandates a convention call every time two thirds of the state legisla-
tures apply and this group can comprise any of hundreds of different combinations of applying 
states, this means those applications not used in a specific call set are grouped under the same 
principle of most immediate time period between first and last submission and used in the calling 
of the next of however many conventions calls are required to constitutionally address all sets of 
two thirds of applying states whose applications have not already caused a convention call.121F

122 
The term “on the application” as previously discussed, means a state need only submit one appli-
cation per set of states to become a part of that two thirds group of applying states for that specif-
ic convention call.122F

123 If a state submits more than a single application, then each single applica-
tion must be assigned to another set of applying states in order that each application is constitu-
tionally valid and tabulated. 
 
This most immediate period of submission time is the only time period constitutionally qualified 
under the term “on the application” as the response of Congress to call is always immediate and 
continuing as it is a peremptory requirement. To contemplate a longer period of time than that 
which is most immediate implies applications can be delayed giving Congress power to “delay” 
a call indefinitely. The language of Article V, “on the application” precludes such delay and is 
therefore unconstitutional. Thus it is constitutionally imperative to know precisely which appli-
cations comprise which group of states causing a call and in which order of time the applications 
were submitted so it can be irrefutably demonstrated what is the most immediate period of sub-
mission time for each set of applications causing a convention call. Only with this knowledge 

122 Any other interpretation would lead to nullification of Article V by establishing Congress can “rescind” an appli-
cation. Thus a call is no longer “peremptory.” Regardless of the reason, allowing Congress to nullify even a single 
application means Congress controls both proposal methods of Article V which clearly was not the intent of the 
Founders. The reason so many applications exist without having caused a convention is because Congress has not 
done its constitutional duty and called when mandated. Permitting Congress to call a single convention when many 
calls are required by the Constitution gives Congress a means to require the states submit an endless series of appli-
cations which Congress, may or may, ever respond to. The Constitution mandates a call “on the application” (singu-
lar) of two thirds of the several state legislatures meaning one applications from each of two thirds of the states, not 
on as many applications as Congress decides to ignore before it calls the convention. Only by an absolute strict in-
terpretation of Article V can this constitutional destruction be avoided thus causing Congress to call a convention 
every time two thirds of the states submit applications. If this results in a large number of conventions at the initial 
phase of calling by Congress then adjustments to this fact will have to be addressed in the call. In any event, the 
fault lies with Congress for not calling a convention when it was supposed to, not the states, not the people and cer-
tainly not with the Constitution.  
123 See supra, “The Colorado Application,” p. 10. 
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can it be established which set of applications is the correct set necessary to cause a specific con-
vention call.  
 
If this information is not readily available then it possible a convention may be called based on 
the wrong set of applications (or more likely not called when in fact a call is mandated) particu-
larly if applications now “lost” by Congress are later “discovered.” Does this mean the “lost” ap-
plication can simply be ignored? Certainly not; an affirmative answer to this question indicates 
the call is not peremptory. Congress can avoid a call by means of an incompetent file clerk or 
government agency charged with categorizing the applications. If this situation if not addressed 
with proper cataloguing procedures Congress is just as open to legal liability if it fails to call a 
convention as it is if it calls a convention based on an improper set of applications  provided by 
inaccurate or incomplete record keeping procedures.   
 
Avoiding this Gordian knot of constitutional conundrum due to poor record keeping is the re-
sponsibility of the NARA.  
 
As described in the Stasny Report applications have been scattered about the various congres-
sional committee for years with no assurance whatsoever they have even been properly recorded 
by the various congressional committees.123F

124 If this was the only issue of record keeping a simple 
diligent search of committee records would be the obvious solution. However the inaccuracy of 
federal records is far worse than this. Even a cursory examination of a small sample of state rec-
ords of applications versus the congressional record proves discrepancies. Thus records of appli-
cations sent by the states and records of applications received by Congress do not match.  
 
For example, according to the Congressional Record there is only one application from the state 
of California for a convention call by that state between 1903 and 1913.124F

125 However according 
to California state records, during that time period California submitted four applications to Con-
gress.125F

126 According to the state of Illinois a list of applications taken from the Congressional 
Record “differs somewhat” from the official state records.126F

127 The state of Wisconsin reports that, 
“…several of the entries on the list [the Congressional Record]…do appear to correlate to resolu-
tions that were enrolled and adopted by the Wisconsin Legislature.”127F

128 
 
According to the newly formed group Assembly of State Legislatures, an ad-hoc group of state 
legislators who have assumed, without official sanction from their various state legislatures (or 
the Courts or the Constitution) a right to compose “rules” for a convention, an investigation by 
one of their committees has revealed several “discrepancies” between state and federal records of 
state applications.128F

129 In an attempt to resolve the discrepancies between federal and state records 
the Idaho state legislature submitted a formal request to Congress in 2014 for a public tabulation 
of state applications. This was the second request submitted to Congress in two years for such 

124 See Petition, pp. 42-44, Appendix, pp. 8-13. 
125 See Appendix, “State Applications for an Article V Convention Call” application #120, p. 48. 
126 Ibid, “California State Applications,” pp. 21-26. 
127 Ibid, “Response of State of Illinois—First Page,” p. 27. 
128 Ibid, “Response of State of Wisconsin—First Page,” p. 29. 
129 See http://www.theassemblyofstatelegislatures.org/. 
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tabulation.129F

130 130F

131 In response, the House of Representatives has taken the first tentative steps to-
ward tabulation of applications.131F

132 
 
There is evidence suggesting entries of applications in the Congressional Record may be falsi-
fied. While the factual information contained in one suspect application is accurate, nevertheless 
state records do not support this 1929 application said to be from the state of Wisconsin as actu-
ally having been submitted by the Wisconsin state legislature.132F

133 Given the fact Congress issued 
a committee report correctly describing the conditions under which Congress is required to call a 
convention—a simple numeric count of applying states—and acknowledging a sufficient number 
of applications had been submitted by the states to cause a convention call which public record 
also supports, the matter is not trivial.133F

134 Despite this official congressional acknowledgment that 
the states had satisfied the two thirds requirement of the Constitution, Congress did not issue a 
convention call thus violating their oaths of office and the Constitution.  
 
Given these circumstances it is clear an inspection of NARA records by a neutral party is war-
ranted.134F

135 The lack of California applications, for example, suggests some of their applications 
may have been disposed of by persons unknown within the federal government. As there are 
state records of these applications replacement in the public record is more important than fixing 
blame in order to produce a complete, accurate record of state applications. Official responses to 
inquiries by the states of Illinois and Wisconsin make it clear it is impossible to have an accurate 
federal record without that record being compared to state records. The Petitioner recommends 
therefore  any inspection of NARA records of state applications include a formal request by the 
General Services Administrator to each state legislature for a systematic and exhaustive exami-
nation of all state records in order to obtain an accurate record of all state applications so that 
they can then be compared to the federal record. The state response should include reproduction 
of the actual text of all state applications regardless of whether there is a discrepancy or not. Fol-
lowing receipt of these state records adjustments as necessary to bring state and federal records 
in harmony should occur within the federal records. Under federal law a report must then be fur-

130 See Appendix, “State of Idaho—Application for Count of Applications,” p. 32. 
131 See fn. 21, Appendix, “Dan Marks Letter to Clerk, April 15, 2013,” p. 6. 
132 See “House Rule Regarding Tabulating AVC Applications,” p.57, Appendix, pp. 38-41. 
133 See Appendix, “Response of State of Wisconsin—Third Page,” p. 31 for list of state records showing dates and 
legislative notations of applications. Then compare Wisconsin Application SJR 83 (1929) #137 p. 33 to this list. The 
application in question clearly reads “SJR 83”. The certified list supplied by the state shows no record of “SJR 83” 
in 1929 or anytime for that matter.  
134 Ibid, p. 34. Despite the fact application #137 may be falsified this does not mean a sufficient number of applica-
tions have not been submitted to cause a convention call. As is demonstrated by the state of California’s applications 
and the Stasny Report, evidence suggests there are even more applications than the Congressional Record indicates. 
When finally sorted out this will mean it is even more obvious Congress is obligated to call a convention, indeed, 
several, as the language of Article V clearly mandates a call “on the application” of two thirds of the states. Thus 
whenever this constitutional condition is met by the states, Congress must call a convention based on that set of ap-
plications, at present 34 applications. The total number of applications, well in excess of 750, clearly shows several 
separate convention calls are required in order for Congress to entirely satisfy the convention call requirement of 
Article V. See “The Colorado Application,” p. 10; fn. 16-18.  
135 See fn. 71, 82-85.  
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nished to Congress when the inspection is completed.135F

136 Under the regulations proposed by Peti-
tioner, the means to address this issue is provided along with a regulatory system intended to ad-
dress any future issues along these lines. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

136 36 CFR 1239.20 mandates NARA send reports to Congress and the Office of Management and Budget on the 
results of inspection of federal records. See generally 44 USC 2904, fn. 85. 
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NARA Obligation of “Immediate” Use under Congressional Rules  
 
Congressional rules regarding transfer of records to the Archivist of the United States are explic-
it. According to the Rules of the House of Representatives, 113th Congress (the latest version of 
House Rules published at the time of submission of this Petition) Rule VII specifies, “At the end 
of each Congress, the chair of each committee shall transfer to the Clerk any noncurrent records 
of such committee, including the sub-committees thereof. … “The Clerk shall deliver the records 
transferred under clause 1, together with any other noncurrent records of the Houses, to the Ar-
chivist of the United States for preservation at the National Archives and Records Administra-
tion. Records so delivered are the permanent property of the House and remain subject to this 
rule and any order of the House.”136F

137 
 
The rule continues, “The Clerk shall authorize the Archivist to make records delivered under 
clause 2 available for public use subject to clause 4(b) and any order of the House.” … “A record 
shall immediately be made available if it was previously made available for public use by the 
House or a committee or a sub-committee.”137F

138 Finally the rule states, “A record (other than a 
record referred to in subparagraph (1), (2), or (3)) shall be made available if it has been in exist-
ence for 30 years.”138F

139 These rules are plain in meaning: records from a congressional committee 
or Congress must be immediately available for public use when transferred to the Archivist.  
 
Therefore, even if Congress fails to provide state applications in an orderly manner consistent 
with generally accepted record keeping practices as the Stasny Report describes, this lapse does 
not release the NARA from its statutory and congressionally assigned obligation to re-organize 
those records to provide a complete and accurate record of applications “immediately” available 
for public use. There is no equivocation in this rule or indication the House intends state applica-
tions be exempt from this House rule. 

United States Senate Rule 11—Withdrawal, Printing, Reading of and Reference—restate 44 
USC 2118.139F

140 In sum the rule states Senate records are transferred to the NARA for preservation 
subject to Senate and House rules. There is no Senate rule declaring state applications are any-
thing but a public record. Nothing in Senate rules conflicts with House rules. As all state applica-
tions are published in the Congressional Record, which is a record of all congressional activities 
whose publication and status as a public record is required by the Constitution, it is impossible to 
consider state applications in that Record to be anything but public record. Thus both Senate and 
House rules demand “immediate” publication of all state applications published by Congress be 
immediately published by the NARA.  

State applications are supposed to be archived for immediate public use. This has been the stated 
intent of Congress since May 5, 1789. Instead applications are not published, let alone cata-
logued by the NARA making public use impossible. In addition to violating statues and regula-

137 Rules of the House of Representatives, 113th Congress, January 3, 2013, Rule VII (Archiving) 1(a), 2. 
138 Ibid, 3(a), (b) (1) [Emphasis added].  
139 Ibid, (4).  
140 See fn. 86, 88; Appendix, “Senate Rule 11—Papers—Withdrawal, Preservation—First Page,” p. 37. 
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tions therefore, the NARA has ignored explicit congressional rules applying to state applications 
published in the Congressional Record. Congressional rules require an immediate solution—
even if that solution is temporary—in order to bring the NARA into compliance with the “imme-
diate” standard set by congressional rules. For this reason Petitioner, in his proposed regulations, 
requires the use of a private collection of applications by the NARA to satisfy the congressional 
requirement of applications being “immediately” available for public use until such time as the 
NARA can create a permanent public record, based on the other proposed regulations, to replace 
the temporary private collection.  

 
House Rule Regarding Tabulating AVC Applications 

 
On January 6, 2015, the House of Representatives passed H.Res.5—Adopting Rules for the One 
Hundred Fourteenth Congress. H.Res.5 contains rules of procedure describing the processing of 
applications for a convention call by the states by the House. The two section rule entitled 
“Providing for Transparency with Respect to Memorials Submitted Pursuant to Article V of the 
Constitution of the United States,” is listed under Section 3(c) “Separate Orders.”140F

141 The rule 
establishes a methodology for the collection and display of Article V Convention applications. 
 
An analysis of the new rule published by the Congressional Research Service (CRS) states the 
new rule “clarifies the procedures of the House upon receipt of Article V memorials from the 
States by directing the Clerk to make each memorial, designated by the chair of the Committee 
on the Judiciary, electronically available and organized by State of origin and year of receipt.”141F

142 
According to CRS the rule applies to “any memorial presented under clause 3 of rule XII pur-
porting to be an application of the legislature of a State calling for a convention for proposing 
amendments to the Constitution of the United States pursuant to Article V…”142F

143 Notably, while 
the rule mentions “a rescission of any such prior application” it does not describe such “rescis-
sion” as being in “pursuant to Article V” thus settling the question of the constitutionality of “re-
scissions.”143F

144 Finally CRS states, “The chair of the Committee on the Judiciary shall, in the case 

141 See Appendix, “House Rule 3(c)—Transparency of Article V Applications—First Page,” pp. 35-41. 
142 Ibid, pp. 40-41. The “state and date” provision of the new rule clearly reflects the May 5, 1789 decision by Con-
gress to base a convention call on a numeric count of applying states. See supra, “The 1789 Congressional Deci-
sion,” p. 9.  
143 See Appendix, “House Rule 3(c)—Transparency of Article V Applications—First Page,” pp. 35-41 
144 Both the House and Senate have rules regarding the “withdrawal of papers” specifically memorials. See Appen-
dix, “House Rule 7—Records of the House—Second Page,” p. 36; Senate Rule 11—Papers—Withdrawal, Preserva-
tion—First Page,” p. 37. The language of the provision (Rule XI §1, Senate; Rule VII § 7, House) is virtually identi-
cal. Neither the House nor Senate permits the “withdrawal” (i.e., rescission or nullification) of a memorial without 
the consent of the legislative body in question, meaning a vote on the question by that legislative body. Therefore, 
according to the rules of Congress, a state cannot unilaterally withdraw (i.e., rescind or nullify) any application (all 
of which have been listed by the Houses of Congress as memorials) without a vote of consent by both houses of 
Congress. Congress has never consented to the nullification of any state application in its entire history because as 
acknowledged on May 5, 1789 it is out of its power to do so. [See supra, “The 1789 Congressional Decision,” p. 9.] 
Therefore, under the rules of Congress, rescinding or nullifying a state application requires the consent of Congress 
meaning the power of rescission lies not with the states, but Congress. However Congress has no power to “rescind” 
applications.  
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Congressional rules do not require affirmative action by a party submitting the memorial to request “withdrawal.” 
Under its rules Congress is free to “withdraw” any memorial regardless of whether the party who submitted the 
memorial desires that action or not. Thus, if the rules are applicable to applications for a convention call submitted 
by the states this means not only can Congress “withdraw” (i.e., rescind or nullify) those applications a state wishes 
to rescind but any other application Congress chooses to strike from its record. By such means therefore Congress 
can reduce the number of applications on record to a level below that necessary to cause a convention (or reduce 
them entirely if it chose) when in fact, the record, prior to such censorship, clearly proves Congress is required to 
call a convention. Thus, the entire premise of a second autonomous method of amendment proposal independent of 
Congress described in Article V is defeated: Congress must call a convention if the states apply and has “no option” 
in this regard. The use of the withdrawal rules cited in this footnote results in Congress having complete and total 
control of both amendment proposal processes. As stated by George Mason in the 1787 convention such a use of 
congressional rules would make “both…modes to depend, in the first immediately, and in the second, ultimately, on 
Congress [and therefore] no amendments of the proper kind would ever be obtained by the people, if the Govern-
ment should become oppressive…” Given the peremptory status of state applications nullification by Congress, if 
this were to occur, opens Congress to criminal liability. See fn. 116. The fact is despite pressure from several con-
servative groups, Congress has never rescinded a single application. Such restraint lends weight to the premise Con-
gress clearly understands the intent and meaning of Article V and therefore understands it has no power of rescis-
sion.  
 
It is not an accident of language therefore, that the House rule requiring the collection of applications made “pursu-
ant to Article V” does not state, “applications and rescissions made in pursuant to Article V.” Article V does not 
permit “rescission” of an application once submitted to Congress by a state and therefore a “rescission” is not made 
“pursuant” to Article V or to any other clause of the Constitution for that matter. Nor does Article V permit Con-
gress to “rescind” an application once Congress has received it. The Supreme Court has emphatically stated there 
are “no rules of construction, interpolation or addition” permitted in Article V. [United States v Sprague, 282 U.S. 
716, 731-32 (1931) [Emphasis added]]. [See fn. 8]. In short, what Article V says is what you get. Article V describes 
an amendment process intended to process amendments in an orderly fashion. If this process is altered by addition 
without prior amendment, such addition would no longer be the process described in the Constitution. Therefore this 
new process is unconstitutional as it does not prescribe to the process set forth in the Constitution. The Courts have 
expressly ruled nothing can be altered in the Constitution except by process of amendment: “Nothing new can be put 
into the constitution except through the amendatory process, and nothing old can be taken out without the same pro-
cess.” Ullmann v United States, 350 U.S. 422 (1956).  Further, such an addition to Article V is done by a simple 
majority vote in Congress. It establishes nullification of the Constitution by majority whim for reasons of political 
expediency. Such an event is too chilling to contemplate which is why the Supreme Court ruled as it did. 
 
While Congress has erroneously listed state applications under “Memorials and Petitions” this act of misclassifica-
tion does not alter the actual constitutional status of the state application. An application is an application not a me-
morial or petition. Thus the rules of rescission of memorials by either or both houses of Congress do not apply to the 
state applications because they decidedly not a memorial or petition which is defined as a request asking Congress to 
do something. An application is an instruction mandating Congress do something and more importantly, an instruc-
tion Congress has no constitutional authority to ignore. The fact these applications are misfiled by Congress under 
the wrong category in the Congressional Record merely demonstrates another example of congressional incompe-
tence regarding state applications and the need for proper record keeping management under the proposed regula-
tions of this Petition by the NARA. 
 
While an in depth discussion of rescission/nullification of federal record is perhaps slightly beyond the scope of this 
Petition, a brief summary is in order. Beyond the federal statutes referred to previously requiring preservation of 
federal records which, evidenced by the Colorado application, includes applications by the states for a convention 
call, House rules address this matter in Rule VII (6) which describes a record as “any official, permanent record of 
the House” which according to the instructions given in 1789 by Congress (and not revoked by the new House rule) 
applies to state applications. See supra, “The 1789 Congressional Decision,” p. 9; Appendix, “Debates of Congress 
May 5, 1789 p. 258,” pp. 2-4; Appendix, “House Rule 7—Records of the House—Second Page,” p. 36. No federal 
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statute, regulation or congressional rule permits states to “rescind” any federal regulation, statute or record. The Su-
preme Court has repeatedly ruled throughout United States history states do not have the right to “nullify” federal 
record or law—under any circumstance. [See generally United States v. Peters, 9 U.S. 115 (1809); Ableman v 
Booth, 62 U.S. 506 (1859); Cooper v Aaron, 358 U.S 1 (1958)]. 
 
 Among other provisions of the Constitution the Court has relied on the Tenth Amendment which states, “The pow-
ers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States 
respectively, or to the people.” All applications are recorded in the Congressional Record or its ancestral records. 
The Constitution mandates Congress must maintain a “Journal of its Proceedings, and from time to time publish the 
same.” See U.S. Constitution, Article I, §5, Clause 3. Therefore under the terms of the Tenth Amendment and as 
interpreted by the Supreme Court states do not have authority to “rescind” any record in the Congressional Record 
as that function is delegated exclusively to the United States by the Constitution and therefore control by the states is 
prohibited.  
 
Such “rescission” would also involve the states “regulating” the NARA, a federal agency, as most of the applica-
tions that have been requested by the states to be “rescinded” are stored somewhere in NARA files. In some fashion 
therefore the “rescission” must possess legal authority instructing the NARA to remove the application in question 
from its files so as to purge the federal record entirely of the record of application. Above cited congressional rules 
clearly state these records are controlled by Congress, not the states. Therefore no such authority is granted to the 
states by federal law, congressional rule or the Constitution. Finally such authority could be extended by the states 
(or state) to encompass all federal records reducing federal records and authority to the whim of a single state. 
 
As described in Federalist 85 the call and hence the applications causing such call are “peremptory.” See supra, 
“Federalist 85,” p. 7.  As the term “peremptory” allows for no excuse not to execute that which is peremptory, a 
“rescission” is impossible. As described, on May 5, 1789, Congress shall have no debate, vote or right of committee 
in regards to the calling of a convention. See supra, “The 1789 Congressional Decision,” p. 9; Appendix, “Debates 
of Congress May 5, 1789 p. 258,” pp. 2-4.  A rescission of an application, which congressional rules mandate must 
be voted upon by both houses of Congress is clearly unconstitutional as it would “imply that the House had a right to 
deliberate upon the subject… [which] was not the case [as it is] out of the power of Congress to decline complying, 
the words of the Constitution being express and positive relative to the agency Congress may have in case of appli-
cations of this nature. From hence it must appear, that Congress have no deliberative power on this occasion.” If the 
call is peremptory meaning the applications which cause it must also be peremptory, then the same limitation must 
apply to the states. The states cannot present a “rescission” to Congress requiring deliberation (and vote) when the 
peremptory terms of the Constitution forbid deliberation (and vote) by Congress. Hence the states are equally for-
bidden from presentation of a “rescission” requiring deliberation (and vote) by Congress as Congress is from delib-
erating and voting on the “rescission.” 
 
While the rules of both houses permit Congress to vote to “withdraw” memorials,  in the specific instance of appli-
cations by the states for a convention call erroneously labeled  as memorials by the House and Senate, the rules do 
not apply to state applications for a convention call as it is: (1) a violation of the Tenth Amendment in that permits 
the states the right to nullify entries in a proprietary federal journal record mandated by the Constitution which the 
Tenth Amendment expressly denies states the authority to so regulate; (2) an action which violates Supreme Court 
rulings regarding the prohibition of “addition[s]” to the text of Article V without benefit of an amendment permit-
ting such action; (3) a violation of the “peremptory” requirement of Article V vis-à-vis Congress and a convention 
call as it permits Congress discretion where no such authority is either expressed or was intended by the Founders; 
(4) an action which is also forbidden to the states as the peremptory requirement of Article V upon Congress equally 
applies to the states meaning as Congress cannot deliberate on an application so too are the states from presentation 
of an application requiring deliberation which the congressional rules, if they were effective, require; (5) the an act 
of “rescission” (i.e. nullification) of a federal record and therefore is a congressional power not a state power as con-
gressional rules clearly specify it only requires the consent of both houses of Congress to “withdraw” a memorial 
once it has been submitted to Congress and does not describe or require state power to do so and; (6) a power which 
can be used by Congress to “rescind” (i.e. nullify) any application regardless of whether the applying state desires 
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of such memorial presented in the One Hundred Fourteenth Congress, and my, in the case of 
such a memorial presented prior to the One Hundred Fourteenth Congress, designate any such 
memorial for public availability by the Clerk…”144F

145 
 
The CRS analysis states, “In carrying out section 3(c) of House Resolution 5, it is expected that 
the chair of the Committee on the Judiciary will be solely charged with determining whether a 
memorial purports to be an application of the legislature of a state calling for a constitutional 
convention. The Clerk’s role will be entirely administrative. The chair of the Committee on the 
Judiciary will only designate memorials from state legislatures (and not from individuals or other 
parties) as it is only state legislatures that are contemplated under Article V of the Constitution.” 
The analysis states the chair of the Committee on the Judiciary “will include a transmission letter 
with each memorial indicating it has been designated under section 3(c) of House Resolution 
5.”145F

146 According to CRS, “The Clerk will make publicly available the memorial and transmis-

such rescission thus rendering the entire mode of amendment proposal entirely subject to congressional control and; 
(7) a misinterpretation of the rules of Congress in that the rules relate to “memorials and petitions” whereas a state 
application is an “application” and therefore not a memorial or petition and hence not affected by the rules in ques-
tion. Therefore states may not unilaterally “rescind” (or nullify) an application for a convention call and indeed have 
no such constitutional authority whatsoever to do so and neither may Congress as such action is a violation of con-
gressional rules as well as the Constitution.  
145 See Appendix, “House Rule 7—Records of the House—First Page,” pp. 35-39.  
146 In practice the process has evolved into the House Committee on the Judiciary Chairman Bob Goodlatte trans-
mitting a form letter (with electronic signature) to the Clerk of the House of Representatives Karen Haas. The letter 
(following the obligatory date and recipient address states, “Pursuant to section 3(c) of House Resolution 5 (114th 
Congress), I hereby designate the attached Memorial from the State of____, received by the House of Representa-
tives in the year ___, as purporting to be an application of the State legislature calling for a convention for proposing 
amendments to the Constitution of the United States pursuant to Article V, and request that you make it publicly 
available. Sincerely, Bob Goodlatte, Chairman.”  
 
The problem is the intent of the word “purport” as used in the House committee letter. The dictionary defines “pur-
port” with two distinct definitions. Webster’s Third New International Dictionary (Unabridged) (2002) defines 
“purport” as, “1: to convey, imply, or profess outwardly (as meaning, intention, or true character): have the often 
specious appearance of being, intending, claiming (something implied or inferred): IMPART, PROFESS ‘a letter 
that purports to express public opinion”,’ ‘a law that purports to be in the interest of morality’, ‘men purporting to be 
citizens.’ 2: to have in mind: INTEND, PURPOSE.” The Unabridged Random House Dictionary (2015) defines 
“purport” as: “1. to present, especially deliberately, the appearance of being; profess or claim, often falsely: a docu-
ment purporting to be official. 2. to convey to the mind as the meaning or thing intended; express or imply.  ‘It is the 
bringing forward something in writing or in print purporting to be of certain effect when it is altogether untrue.’”  
 
The first dictionary definition can be summed as making a claim that generally is false. Such interpretation presents 
the House (and Congress) the ability to reject all applications by alleging they are “false” and therefore cannot be 
acted upon (i.e., call the convention) as federal law (see 18 USC 1001) prevents any official from publishing any 
record as official public record they know, in any way, is false. The second dictionary definition generally means 
expressing “the mind” of the thing “intended” that is, a written expression of a state to have Congress call a conven-
tion. Thus, how the House (and Congress) interprets the word “purport” relates to (1) whether Congress believes it is 
bound to the May 5, 1789 rule; (2) believes it can reject state applications for undisclosed reasons or (3) is bound to 
the intent of application as submitted and thus, when the “proper number to achieve their object” occurs, must call a 
convention. Other than rejecting an application as there is no evidence proving it was sent by a state legislature and 
thus is not in compliance with the mandate of Article V (or House rule), there is no basis for Congress to reject any 
application as all applications contain text “purporting” to represent the intent of the state legislature. As the Consti-
tution only permits state legislatures to apply for a convention call, the fact the application was not sent by a state 
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sion letter from the chair.” Finally, CRS states, “The chair of the Committee on the Judiciary is 
also permitted to designate memorials from earlier Congresses to be made publicly available un-
der the same procedure.”146F

147 

legislature is the only legitimate constitutional basis of rejection. As federal statute forbids Congress from publish-
ing such an application unless it has already been established the application is genuine this is a non-issue provided a 
means of verification exists. Neither the new House rule nor NARA regulations provide for verification while the 
proposed regulations address this matter.  
 
Petitioner recently sent a letter to the House committee chairman (and other government officials) pointing out 18 
USC 1001 forbids Congress apply the word “purport” as defined by its first dictionary definition to describe state 
applications. That statute forbids publication of false records by government officials (or the covering up of rec-
ords). The House Committee on the Judiciary is currently publishing state applications under the new House rule. 
Presuming members of Congress intend avoiding criminal charges for violation of 18 USC 1001 it is reasonable to 
assume Congress is not applying the first dictionary definition to state applications. USC 1001 states: “(a) Except as 
otherwise provided in this section, whoever, in any matter within the jurisdiction of the executive, legislative, or 
judicial branch of the Government of the United States, knowingly and willfully— (1) falsifies, conceals, or covers 
up by any trick, scheme, or device a material fact; (2) makes any materially false, fictitious, or fraudulent statement 
or representation; or (3) makes or uses any false writing or document knowing the same to contain any materially 
false, fictitious, or fraudulent statement or entry; shall be fined under this title, imprisoned not more than 5 years or, 
if the offense involves international or domestic terrorism, imprisoned not more than 8 years, or both.” [Emphasis 
added]. 
 
All of these possible criminal liabilities stem from the lack of an accurate, complete record of applications. Under 
the law it is as much a violation for Congress to publish a false record of application as it is for them to withhold 
publication of valid applications. The problem is, as there is no accurate, complete record of applications in the cus-
tody of the NARA, (or anywhere else in the government for that matter) and no means provided by law to verify the 
authenticity of applications, Congress finds itself legally exposed. Under the proposed regulations of this Petition a 
means of challenge and verification of authenticity is provided. But no such regulations currently exist and hence no 
way exists to protect Congress from liability. This is another example of the NARA’s failure to provide a complete 
and accurate record of state applications on which Congress can reply to perform its necessary constitutional task 
has resulted in legal liability. 
147 See Appendix, “CRS Analysis of House Rule 3(c)—First Page,” p. 40. Informal inquiries from interested citizens 
to the staff of the House Judiciary Committee regarding how far back in the records the staff intends to proceed in 
displaying state applications submitted to prior congresses as permitted by the new House rule have been inconclu-
sive. According to one source, the staff “intends to go backwards for as long as staff time and resources allow.”  
This answer is entirely inadequate given the constitutional task assigned Congress opening it further to legal liabil-
ity. See supra, “The Issue of Legal Liability Due to NARA Oversight,” p. 44.  
 
The staff of any congressional committee is ill-equipped to deal with the massive number of state applications in-
volved in a completely transparent presentation of state applications submitted to Congress since the founding of 
this nation. Their answer is therefore unconstitutional. The Constitution does not state “on the application…if the 
congressional staff has time and resources to gather the applications,” thus permitting Congress not to call a conven-
tion due to lack of congressional staff time and resources. However the response graphically illustrates why a con-
gressional committee should not be spearheading an effort to catalogue applications. 
 
Gathering a complete collection of applications and matching which applications cause which convention call re-
quires too much time and resources for a congressional committee staff whose responsibilities extend to multiple 
issues. As discussed, cataloguing public records is a job statutorily assigned to the NARA, not to a congressional 
committee staff except for the most immediate records submitted in the current congressional session. The NARA 
has the skills, personnel and availability of records to accomplish what a House committee is not equipped to do. 
Limited congressional resources and staff means correctly gathering state applications into a complete and accurate 
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Under House Rule 7, clause 5(c) “A committee may withdraw from the National Archives and 
Records Administration any record of the committee delivered to the Archivist under this rule. 
Such a withdrawal shall be on a temporary basis and for official use of the committee.”147F

148 The 
rule does not define what time period a “temporary” basis is and whether this will be a long 
enough period of time to ensure full collection of all application records. Petitioner can state 
from his own personal experience that the volume of applications involved means for Congress 
to properly list all state applications (not counting the verification time required to resolve dis-
crepancies between state and federal records) will most likely involve months if not years of 
work by a dedicated staff. The fact the NARA presently does not catalogue state applications 
make the job more difficult and time consuming. Based on the experience of the Petitioner the 
only course open to the committee staff is to literally plow through every page of record of every 
congressional committee for the past 200 years to locate all the applications and even that is not 
a satisfactory solution.148F

149 Such diligence by a committee staff is hardly likely. Their work will 
therefore most likely be slipshod at best and therefore something which does not pass constitu-
tional muster.  
 
This new House rule places even more responsibility on the NARA. The rule permits publication 
of applications submitted to prior congresses. These records are currently in the custody of the 
NARA. When requested by the committee to provide these records for “temporary” use under 
Rule VII (7) the NARA will have no choice but to produce them. As admitted by the NARA 
however, the agency can’t even state where the records are located or more importantly state if 
they are accurate and complete records despite federal statutes mandating the NARA must be 
able to do exactly that. The occasion of this new House rule requires new NARA regulations 
dealing with state applications so that when called on by Congress, the NARA can provide these 
applications in a professional manner as contemplated by law to the committee and the public for 
their use.  
 
 
 
 
 
 
 
 
 
 
 
 
 

record is unlikely particularly as the NARA doesn’t even know where the records. Yet the Constitution demands a 
complete record. This is another reason for adoption of the proposed regulations in this Petition.   
148 See Appendix, “House Rule 7—Records of the House—Second Page,” p. 36. 
149 See infra, “NARA Response to Record Keeping Issues Regarding Applications,” p.63. 
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NARA Response to Record Keeping Issues Regarding Applications 
 
The current state of maintenance state application by the NARA can be described succinctly: 
disastrous. Were the record not so sad of abysmal record keeping it would be laughable. The 
NARA cannot even answer the most basic information about state applications—who, what, 
when, where and how: WHO sent the application; WHAT is contained in the application; 
WHEN the application was sent; WHERE is it located; HOW many applications exist.  
 
Based on evidence presented in this Petition it can be emphatically stated the NARA can’t even 
assert their records are accurate let alone complete. State records document discrepancies be-
tween federal and state records.149F

150 There is another issue. While the Senate has published the full 
text of submitted applications over the years, the House has not. Instead the House has elected to 
make a single line notation of the application listing the state, general subject of the application 
and House committee to which the application was referred. 
 
As discussed in the Stasny Report, there is no way to accurately compare the full text an applica-
tion published in the Senate section of the Congressional Record with the abbreviated notation in 
the House section of the Record to determine matching notations. The times of publication of the 
notations do not coincide. Records of publication show it can be months or years between publi-
cation in Senate records and House records. During this time other applications may intervene. 
This means accurate information as to number of the state applications submitted by the states is 
impossible to determine based on the published record. Fortunately however, for purposes of is-
suing a convention call, the total number of submitted applications is irrelevant to Congress pro-
vided it consists of at least 34 applications from 34 states.150F

151  

150 See supra, “The Stasny Report,” p. 42; “Request for Inspection and Audit of State Applications,” p. 51; Appendix 
(showing examples of discrepancies) pp. 8-13, 21-31, 33-34. 
151 While the total number of applications remains unknown the precise number of states which have submitted ap-
plications is known. Both House and Senate notations provide this information. Thus it is easy to determine how 
many states, in total, have submitted applications. As a convention call is based on a numeric count of applying 
states, this is all the information Congress requires in order to issue a convention call. See supra, “The 1789 Con-
gressional Decision,” p. 9. Therefore, as far as the constitutional requirement for a convention call is concerned, the 
itemizing applications by state and date under the new House rule  is more than sufficient to satisfy the constitution-
al needs of Congress. See supra, “House Rule Regarding Tabulating AVC Applications,” p. 57. This also means the 
use of a private collection as temporary public record listing the applying states is also sufficient for constitutional 
use by Congress. The problem is this information alone does not answer the question of how many convention calls 
Congress must issue. That can only be answered by a complete and accurate record of applications. See “Request for 
Inspection and Audit of State Applications,” p. 51. 
 
The main reason for the proposed regulations of this Petition is not only to provide Congress a record equivalent to 
other records the NARA produces for public and congressional use but to provide necessary information to the con-
vention as well. The convention will ultimately have to address these applications and dispose of them in an orderly 
manner. This cannot be done if the convention doesn’t even know where the applications are located and thus what 
text they contain. Unlike Congress a convention must examine the text of the applications and consider the terms 
and conditions expressed within them by the states. The convention is not bound by the applications except to the 
extent that all requests by the states contained in the applications automatically become part of the convention agen-
da. The proposed regulations of this Petition allow for use by the convention as well as Congress thus simultaneous-
ly satisfying several constitutional needs.  
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In 2007, Mr. Steve Moyer of the state of Vermont sent a letter of inquiry to Senator Bernard 
Sanders (D-VT) inquiring as the condition of the applications in the custody of the NARA. Sena-
tor Sanders referred to the inquiry to Mr. Rodney A. Ross, Center for Legislative Archives, NA-
RA. Mr. Ross stated, “There is no single category for petitions asking for amendments to the 
Constitution, let alone for amendments by the convention route.” While Mr. Ross listed numer-
ous volumes a person “would need to be read to see if a particular document mentioned the con-
vention process” his letter of response makes it clear the NARA had absolutely no idea as to the 
location of state applications in NARA files. Mr. Ross confirmed this when he speculated in his 
letter, “The Center for Legislative Archives probably holds the kind of petitions in which Mr. 
Moyer is interested.”151F

152 Therefore, according to Mr. Ross, the location of state applications could 
be anywhere in the NARA if they are there at all. 
 
The NARA admission irrefutably demonstrates the NARA is in violation of several federal stat-
utes and regulations regarding proper record keeping procedures, not the least of which is certain 
knowledge of where the files in question are actually located. “Probably” these files are in “The 
Center for Legislative Archives” is not an adequate answer. Despite the mandates of 44 USC 
2109 and congressional rules, the NARA is, to use a modern phrase, “clueless.”152F

153 The situation 
has not altered in the ensuing years. In order to assemble his list of applications, the first in Unit-
ed States history showing photographic evidence of the applications, Petitioner, who lives in the 
Western United States, was required to enlist the services of a private research firm NICOM, Inc. 
located near NARA facilities in Alexandria, Virginia in order to perform the actual physical lo-
cation of records described in the Ross letter.  
 
According to Dr. John Arnold, President and co-founder of NICOM, Inc., “I have spoken with 
archivists at NARA and, especially, the Center for Legislative Archives at Archives I. It does not 
appear that any database or cataloguing effort has been undertaken by NARA regarding the Arti-
cle V Applications. The CLS, in fact, points to sites online, such as Friends of the Article V 
Convention, in regards to questions about the applications.”153F

154 
 
The NARA has made no effort to redress the condition of the applications even after the issue 
was brought to their attention. Instead, the NARA routinely refers citizen inquiries about state 
applications to the FOAVC website, a private collection of applications. This is final proof the 
NARA has no catalogue of these applications despite the requirements of federal law. Petitioner 
believes this informal referral by the NARA proves the NARA believes Petitioner’s collection is 
a reliable source of public record, albeit an unofficial source of public record. As the NARA is 
already referring citizens to this source of reference this proves the NARA has sufficient confi-
dence in the information contained in the FOAVC collection to satisfy the requirements of public 

152 See Appendix, “NARA Response Letter—Second Page,” p. 44 [Emphasis added].  
153 See supra, “Federal Statutes and Regulations Relative to This Petition,” p. 31; “NARA Obligation of “Immedi-
ate” Use under Congressional Rules,” p. 56; fn. 89. 
154 Text of email sent by Dr. Arnold to Petitioner dated Friday, January 16, 2015. Dr. Arnold has been active in ar-
chival research for over 20 years. In 2000 he co-founded NICOM, Inc., which stands for The National Information 
Company. The specialty of NICOM, Inc. is research in the “vast amount of information that is not online and re-
quires extensive hands-on digging.” The collection of applications Dr. Arnold refers to is the collection gathered by 
Petitioner and displayed in non-electronic form in the Appendix, pp. 46-57. 
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record. Therefore it is reasonable to state this collection can be used as a temporary source of of-
ficial public record. 
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Proposed CFR Regulations Regarding Article V Convention Applications  
 
The following proposed regulations are intended for inclusion in the Code of Federal Regula-
tions (CFR) as Title 36—Parks, Forests, and Public Property, Chapter XII—National Archives 
and Records Administration, Subchapter B—Records Management, Part 1240 (currently in re-
serve). The title of the proposed regulations is “Records Management Procedures for Article V 
Applications.” The proposed regulations are numbered according to CFR procedures. References 
to any CFR regulation or subsections of 36 CFR 1240 are made using CFR designations.  
 

1240.10 Purpose and Definitions  
 
1240.11 The purpose 36 CFR 1240 is to establish additional regulations under the administration 
of the Archivist of the National Archives and Records Administration (NARA) regarding the 
collection, recording, arrangement, storage, and immediate public and constitutional presentation 
of all state applications submitted to Congress for an Article V Convention call made under au-
thority of Article V of the United States Constitution which are, or in the future may come, into 
the custody of the NARA.  
 
1240.21 The need for additional regulations regarding records management maintenance for state 
applications as mandated by 36 CFR 1240 is state applications have a unique constitutional pur-
pose requiring special treatment and processing above that usually associated with other federal 
records. While all regulations of 36 CFR Subchapter B, as applicable, shall apply to state appli-
cations, the Archivist of the United States, (Archivist) shall take care to apply not only those reg-
ulations found in 36 CFR Subchapter B as appropriate to state applications, but the regulations of 
36 CFR 1240 as well. If there is a conflict between other federal regulations and the supple-
mental regulations of 36 CFR 1240, the Archivist shall favor the higher standard of care. Due to 
their critical constitutional role the Archivist shall apply all appropriate regulations associated 
with vital federal records as described in 36 CFR 1223.  
 
1240.31 The unique constitutional purpose of state applications is they serve to cause a conven-
tion call by Congress for a convention for proposing amendments (Article V Convention) under 
the mandate of Article V of the United State Constitution (Article V). Thus these records serve a 
constitutional, rather than ordinary legislative, purpose. Article V mandates “The Congress … on 
the application of the legislatures of two thirds of the several states, shall call a convention for 
proposing amendments...” The call is peremptory meaning Congress cannot refuse to call a con-
vention under any circumstances. The Constitution specifies a specific numeric ratio of applying 
states to total number of states in the Union in order to cause Congress to call an Article V Con-
vention. States may submit applications at any time. The Constitution imposes an immediate du-
ty on Congress with the term “on the application… [Congress] shall call a convention for pro-
posing amendments” to call the convention whenever the ratio of applying states is achieved. In 
order to satisfy this immediate constitutional demand Congress must, at all times, have a com-
plete and accurate public record informing it of how many states have applied for a convention 
and how many applications have been submitted by the states. As the NARA is the official re-
pository of these records, this fact imposes a special responsibility on the NARA to provide a 
continual, accurate, complete and immediately available catalogue of public record for constitu-
tional use. The Archivist shall consider this responsibility as obligatory.    
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1240.40 The following definitions of terms and words shall apply to all sections of 36 CFR 1240 
unless otherwise noted: 
 
1240.41 The term “an Article V Application” shall mean any written document submitted under 
authority of Article V of the United States Constitution to Congress by a legislature of any state 
in the Union in which the language of that document states its intent under the authority of Arti-
cle V of the Constitution is to cause Congress to call an Article V Convention [convention for 
proposing amendments] to the United States Constitution.  
 
1240.42 “Authentic” as used in reference to an Article V Application, shall mean documented 
evidence either from official federal or state public records: 

(A) Proving an application was proposed by the legislature of the state from which the 
text of the application states it originated or; 

(B) Proving the application was submitted to Congress by a state legislature under the au-
thority of Article V of the Constitution with the intent of tabulation as an application causing a 
convention call authorized by Article V of the Constitution.  
 
1240.43 The term “complete and accurate record,” shall mean: 

(A) The Archivist has publicly certified the NARA has exhausted all means of research to 
ensure the public record presenting all state applications in the custody of the NARA is correct 
and accurate as defined by 44 USC 2902 in that this record contains all state applications ever 
submitted to Congress or which exist in the public record of any state and; 

(B) The Archivist has publicly certified the NARA has exhausted all means of research to 
ensure the texts of in its records are completely accurate when compared to any original text 
within state records such that the texts between the NARA records and state records agree in all 
aspects as to content.  
 
1240.44 “Electronically stored” shall mean the recording and electronic storage of state applica-
tions in digital photographic form for public and constitutional use, in lieu of physical paper rec-
ords for the purposes of public and constitutional presentation. 
 
1240.45 “Electronic tier” means as the electronic storage of state applications whereby the rec-
ords of the state applications are grouped electronically so as to represent one application from 
each of two thirds of the several state legislatures based on the alphanumeric label given each 
application.   
 
1240.46 “Equal to the information” means any catalogue of state applications created by the 
NARA under the regulations of 36 CFR 1240, shall, at the minimum before becoming public 
record, contain the identical information of submitting states and applications as the private col-
lection described in 36 CFR 1241.10:  

(A) The NARA shall account for all discrepancies between its catalogue of applications 
and the private collection in an electronic report describing or explaining any discrepancies of 
record between the NARA catalogue and the private collection;  

(B) The NARA catalogue shall account for all numeric notations of applications de-
scribed in the private collection (meaning account for each numeric listing describing an applica-
tion in the private collection) authorized in 36 CFR 1241.10;  
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(C) The NARA shall account for these notations by:  
(1) Reproduction of the actual text of an application where the private collection only 

presents a notation of the application based on public record describing accurately in its electron-
ic report which application text refers to which notation(s) in the private collection or; 

 (2) Presentation of a certificate of research specifying the numeric notation in private 
collection to be in error and briefly listing the reason(s) why the notation is incorrect (i.e., no 
such record can be found in either state or federal records or other similar reason).  

 
1240.47 “Inaccurate” as used in reference to an Article V application, shall mean an error or mis-
take within the application not related to text of the application which shall include: 

(A) Examination of the legal process by which the application was proposed by the state 
legislature for evidence of compliance to all applicable state laws; 

(B) Examination of the signatories on the application to confirm all signatures required 
by appropriate state law are present and true; 

(C) Examination for evidence of all state seals required to be on the application by ap-
propriate state laws are present or; 

(D) Examination of any issue which, if proven by documentary evidence, would lead to 
the conclusion the application was not properly proposed by the state legislature under appropri-
ate state laws or; 

(E) Examination of the process of recording employed in either House of Congress 
demonstrating such process contained any error of process such as duplicate publication of the 
application, failure to publish the application in the Congressional Record or its ancestral jour-
nals or any other failure of process the Archivist considers an error requiring correction to the 
state application.  
 
1240.48 “Incomplete” as used in reference to an Article V application shall mean a discrepancy 
between the text of official state records of the application and the text of official federal records 
of the application. The discrepancy may either be: 
 (A) Missing text from the application otherwise shown in one or the other record or; 
  (B) Additional text in one record not found in the other record.  
 
1240.49 “Physical record” means any paper copy of any state application which shall be in the 
possession or custody of the NARA, any committee of Congress, any federal agency or any state 
government agency including the state legislature of any state.  
 
1240.50 “State application” (or “application”) means any application submitted by a state legis-
lature to Congress intended to as an Article V Convention application authorized under Article V 
of the United States Constitution.   
 
1240.51 “Temporary use” describes that period of time that either Congress or an Article V Con-
vention are permitted to have in their possession, care and custody copies, electronic or physical 
or both of state applications for official use.  
 
1240.52 Any term of male or female gender (i.e., he or him, she or her) shall be construed to 
mean both genders.  
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1240.53 Any designation to a general CFR title referred in 36 CFR 1240 shall be construed to 
include all subsections of regulations found within or as part of that general CFR title or in 36 
CFR 1240 as a whole.   
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1241.10 Use of Private Collection for Immediate Presentation   
  
1241.11 Until Congress or the NARA shall have a catalogue of state applications which shall 
reproduce all records in the private collection herein described, the Archivist, under authority of 
44 USC 2111 (2) shall consider it in the public interest to accept as temporary public record 
available for immediate public and constitutional use, the private collection of state applications 
electronically stored at http://www.article-5.org/file.php/1/Amendments/index.htm.  
 
1241.21 The Constitution, mandating an immediate and peremptory action by Congress, that 
whenever two thirds of the several state legislatures shall apply, Congress shall call an Article V 
Convention. Congress, and the NARA, having no accurate or complete record of state applica-
tions currently in order to satisfy this constitutional requirement shall employ and use as a tem-
porary public record the electronic collection of state applications described in 36 CFR 1241.11. 
The collection, consisting of photographic copies of pages of the Congressional Record, a recog-
nized public record of federal public record shall be employed to fulfill for all intents and pur-
poses, the constitutional requirement of a convention call authorized by Article V of the Consti-
tution until such time as Congress or the NARA shall compile a complete and accurate catalogue 
of all state applications for a convention call.  
 
1241.31 Upon completion of a complete and accurate catalogue of all state applications for a 
convention call by the Congress or the NARA equal to the information contained in the collec-
tion described in 36 CFR 1241.11, the Archivist shall announce the private collection described 
in 36 CFR 1241.11 as no longer being a temporary public record intended to fulfill for all intents 
and purposes the constitution requirement of Article V of the Constitution. The collection shall 
be then retired to the status of private collection and no longer have the effect of public or consti-
tutional record. It shall be immediately returned to the exclusive ownership of the collector in the 
same condition and circumstance under which it was loaned to the government for use by the 
collection owner. Any additions, corrections and so forth made to the collection by the NARA as 
a consequence of any regulation in 36 CFR 1240 shall remain with the collection. It is under-
stood that all times during its period of loan to the government the collector retains legal custody 
of the collection. If during the time of loan the collector shall die, he may assign custody to an 
heir who shall assume custody or, at the discretion of the collector or his heir, assign permanent 
custody to the NARA.  
 
1241.41 The Archivist shall take such actions as he shall deem appropriate to record or otherwise 
electronically reference the private collection referred 36 CRF 1241.11 for use by the NARA and 
Congress during its tenure as a public and constitutional record. He may elect to preserve the col-
lection for historic purposes if he desires when the collection is retired. The owner of the collec-
tion may, at his discretion, correct or otherwise update his collection during the tenure of public 
record provided such alteration reflects the use and intent of the collection and is based on pho-
tographic copies of public record or other public record which may be developed. Upon comple-
tion of the loan period of the collection specified in 1241.11, Section 36 CFR 1241 and all sub-
sections thereof shall be considered null, void and terminated.  
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1242.10 Separation of Applications from other NARA Records  
 
1242.11 All state applications shall be physically and electronically stored in files separate from 
all other records in the NARA. Appropriate designation of the physical location of these files to-
gether with appropriate labeling of all file boxes (or other appropriate storage devices the Archi-
vist may designate) shall be employed to ensure proper accounting, tracking and storage of all 
state applications. All physical records of applications shall be stored in a single filing location 
within a single warehouse or other appropriate storage facility as designated by Archivist under 
the direct supervision of Archivist. The preservation of these applications shall be in compliance 
with standards of records storage described in 36 CFR 1242.24 together with other standards of 
proper record keeping maintenance as the Archivist may designate or that are specified in 36 
CFR 1240.  
 
1242.21 The physical record of a state application submitted to each House of Congress shall be 
stored together in a file folder (or other storage device as designated by the Archivist) intended 
for exclusive storage of that state application together with a physical record of any page of the 
Congressional Record noting submission of that application to either House of Congress. The 
volume, page number and date of the Congressional Record page shall be at all times visible and 
readable. If such information is not available on the page of the Congressional Record containing 
the record of the application such additional pages as are required to provide the information of 
volume, page number and date shall be stored with the state application. The physical record 
shall be labeled with the two letter Zip Code state designation of the submitted state followed by 
the four digit year, two digit  month and two digit day (separated by hyphens) designation repre-
senting the earliest date of submission to Congress as noted in the Congressional Record or its 
ancestral journals. Text to text comparison of application text shall be employed as required to 
determine the required matching of state applications for a specific file. 
 
1242.31 State applications whose texts do not match shall be stored separate files and receive a 
distinct alphanumeric designation as described in 36 CFR 1243.10. If such information is una-
vailable through the Congressional Record or its ancestral journals, the grouping shall be listed 
the submitting state, year, month and day as described in the text of application. The grouping of 
state applications files within the NARA shall be in such manner as to facilitate immediate pub-
lic examination as to the location of the applications, the number of states submitting applica-
tions and the text of the applications. 
 
1242.41 The Archivist shall formulate such rules of access for examination as he deems appro-
priate and necessary bearing in mind the need to preserve the physical record of state applica-
tions. The Archivist shall make all effort to ensure the physical record of applications are stored 
as concisely as possible meaning separate storage of unmatched or unaccounted applications 
shall be deemed temporary and all efforts to properly catalogue the applications shall occur.     
 
1242.51 If the Archivist shall not designate another means of preservation of the physical record 
of state applications, then each paper application shall be sealed in a clear plastic wrapper of ap-
propriate size and thickness to ensure quality and from which all air shall be withdrawn. The air 
shall be replaced with an inert gas in order to preserve the quality of the printing and paper on 
which the application is printed. All application files shall be protected from all forms of envi-
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ronmental contamination such as dust, dirt, mildew, temperature extremes or sunlight which may 
threaten the quality of the original paper and printing on the state application. All state applica-
tion shall be considered permanent public record by the NARA.  
 
1242.61 The Archivist shall electronically photograph all state applications during the preserva-
tion process described in 36 CFR 1242.61 or at such time when the application is stored accord-
ing to 36 CFR 1241.21. Such electronic preservation shall extend to all paper copies of the Con-
gressional Record required in 36 CFR 1242.21. All electronic photographic copies of applica-
tions and Congressional Record pages shall be electronically reproduced and stored in the same 
manner and level of care afforded all other public records in the custody of the NARA.  
 
1242.71 The electronic photographs described in 36 CFR 1241.61 shall be normally employed 
for use for all public and constitutional purposes and presentations. The Archivist shall designate 
these electronic photographs as official public record. Presentation of the physical records of ap-
plications shall be exclusively reserved to request by Congress or by an Article V Convention 
called by Congress or for examination by any official of any state from which the application 
originated. Either Congress or the Article V Convention may formulate rules for the acquisition 
of these physical records as temporary records for their official use. The Archivist may establish 
such rules of care, custody and length of use as he deems appropriate for these physical records 
during their temporary acquisition and for the transfer and return of all physical records to the 
NARA.   
 
1242.81 Upon request of an officer from either House of Congress or by an officer designated by 
an Article V Convention empowered by the convention to make such request, the Archivist shall 
make available to either Congress or Article V Convention electronic copies of all state applica-
tions in the possession or custody of the NARA for their temporary official use. If the Archivist 
is aware of any application not in the possession or custody of the NARA, he shall notify Con-
gress or the Article V Convention of this fact and make all efforts possible to obtain the applica-
tion for use by Congress or the convention. If Archivist should come in possession of such appli-
cation he shall provide an alphanumeric designation of the application, electronically photograph 
it, electronically store it and establish its correct place in the electronic tier system as required by 
appropriate regulations of 36 CFR 1240. If a state or individual who has possession of the appli-
cation from whence the Archivist obtained it requires its return, the Archivist shall make such 
arrangements as shall be necessary and proper for the speedy return of the application to its right-
ful owner upon completion of the appropriate requirements of 36 CFR 1240. The Archivist shall 
establish such rules as he deems appropriate for the care, transfer and return to the custody of the 
NARA all electronic records transferred to Congress and/or the convention.  
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1243.10 Alphanumeric Designation of Applications  
 

1243.11 Each state application in the custody of the NARA shall be assigned a permanent, 
unique alphanumeric designation intended to facilitate reference, storage, and file use as well as 
public and constitutional presentation. The alphanumeric notation shall be applied to all copies of 
a state application whether such application shall come from the House of Representatives, the 
Senate of the United States, the Congressional Record or its ancestral journals, state records or 
other source public or private.  
 
1243.21 The alphanumeric designation of each state application shall consist of the Zip Code 
abbreviation of the submitting state, followed by the four digit year of submission of the state 
application to Congress based on the earliest publication date in the Congressional Record or its 
ancestral journals, followed by the two digit month of that submission followed by the two digit 
day of that submission. All notations shall be separated by a single hyphen (-) from each other 
but shall be spaced and written so as to form a continual alphanumeric designation. Separation of 
the alphanumeric designation on two or more lines of type on the file containing the state appli-
cation is forbidden but is permitted in routine editorial use.  
 
1243.31 For the purposes of illustration an application submitted to Congress by the state of 
Vermont published in the Congressional Record or its ancestral journals on April 12, 1883 as the 
earliest publication date would be: VT-1883-04-12. Later publication of the application in the 
Congressional Record or its ancestral journals shall cause that physical record to be stored in the 
file as described in 36 CFR 1242.21 but shall not cause the creation of a second alphanumeric 
designation reflecting later publication dates.  
 
1243.41 If any of the information necessary to create the alphanumeric designation as required 
by 36 CFR 1243.11 as to state, year, month or day of publication of the application in the Con-
gressional Record or its ancestral journals is unavailable, the alphanumeric designation shall be 
based on the information contained within the text of the application showing the state, year, 
month and day the application was transmitted to Congress by the state subject to proof the ap-
plication was actually received by Congress.  
 
1243.51 If later research discovers a more accurate date of publication of any state application 
(or receipt by Congress) a new alphanumeric designation may, at the discretion of the Archivist, 
be substituted for the original alphanumeric designation. A notation of this change showing the 
old alphanumeric designation, the date of change of designation and reason for change of desig-
nation shall remain permanently in the file of the application. The Archivist shall also release 
such public information as he deems appropriate to reflect this change of alphanumeric designa-
tion and shall alter the electronic tier system described in 36 CFR 1245.10 accordingly being at 
all times bound by all provisions of 36 CFR 1245.10.   
 
1243.61 If two or more state applications from the same state are published in the Congressional 
Record or it ancestral journals on the same year, month and day then the required alphanumeric 
designation shall include a single capital surrounded by parentheses () beginning with the capital 
letter (A) and followed in alphabetical sequence (B), (C), (D) etc. until all state applications are 
individually designated. There shall be no spacing or hyphen between the final day digit and the 
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single capital designation. As example, two applications submitted by the state of Vermont 
whose earliest date of publication in the Congressional Record or its ancestral journals was April 
12, 1883 would be designated VT-1883-04-12(A) and VT-1883-04-12(B).  
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1244.10 Records Procedure, Cataloguing and Public Presentation  
 
1244.11 In accordance with 36 CFR 1220.18 all state applications are to be grouped physically 
and electronically into records series as described in 36 CFR 1242.10 for the following reasons:  

(1) All applications relate to the function of calling of an Article V Convention under the 
terms specified in Article V of the Constitution;  

(2) The applications document a specific constitutional transaction required to effectuate 
the calling of an Article V Convention; 

(3) The applications have a particular physical form and relationship arising out of their 
creation by the several state legislatures in that the Constitution mandates two thirds of the sev-
eral state legislatures must submit applications for a convention in order to cause Congress to 
call and therefore the number of applications is critical to determine whether Congress is obligat-
ed to call a convention or not; 

(4) All applications have, or should have been or were intended by the submitting state to 
be recorded in the Congressional Record under the rules of one or both Houses of Congress and 
therefore record series grouping is necessary to determine whether such intent has been carried 
out.  
 
1244.21 The Archivist shall maintain a paper catalogue of all state applications in the custody of 
the NARA together with at least two paper copies of the catalogue showing the location, and 
such other information as the Archivist deems appropriate for internal NARA use or necessary to 
facilitate other regulations of 36 CFR 1240. The paper catalogue shall be kept: 

(1) In the office area of the warehouse where the state applications are stored; 
(2) In the office of the Archivist and; 
(3) In an area separate from the two locations described in this regulation so as to serve as 

a physical back up for the other two catalogues. The Archivist shall determine the separate loca-
tion and, at his discretion, may designate further locations and provide for storage of additional 
copies of the paper catalogue. 

 Whenever required due to updates in the state applications the Archivist shall cause to be 
published a new paper catalogue which shall replace the former catalogues. The Archivist may 
elect to preserve former copies of the catalogue for historical purposes or may elect to dispose of 
old copies of the catalogue as he deems appropriate.  
  
1244.31 The title of the paper catalogue is: “A Record of State Applications for an Article V 
Convention.” Underneath the title shall be the full date (month, day and year) the catalogue takes 
effect. The catalogue shall be printed on standard white typing paper (8 ½” by 11 ½”) of at least 
20 pound paper weight or more. The Archivist shall designate the method of binding and details 
of cover and color of cover for the paper catalogue as he deems appropriate. 
 
1244.41 The paper catalogue shall, at the minimum contain the following information for each 
state application: 

(1) The alphanumeric designation of the state application as described in 36 CFR 1243. 
(2) The physical file location of each state application including notation of the file box 

or other file storage unit the application is stored in and the position of the file in regards to bin 
location, shelf location or other pertinent physical information required in order to conclusively 
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establish the storage location of the file storage unit in the warehouse shelving in which the ap-
plication is stored.  

 
1244.51 The Archivist shall mandate and create such warehouse procedures as necessary to en-
sure appropriate NARA employees shall, not less than once a week, conduct a rotating physical 
cycle count of not less than 50 randomly selected state applications each time which shall be ver-
ified as to content and location within the warehouse where the state applications are stored. Em-
ployees shall be required to sign their names to the cycle count. Variances from the paper cata-
logue exposed during the cycle counts shall be immediately addressed by NARA supervisory 
personnel and all such variances shall be reported directly to the Archivist who shall immediately 
investigate and take such steps as necessary to resolve the variances.       
 
1244.61 The Archivist shall create an electronic catalogue reflecting the records of state applica-
tions identical in information as is recorded in the paper catalogue required by 36 CFR 1244.21 
and 36 CFR 1244.31. The title of the electronic catalogue is: “A Record of State Applications for 
an Article V Convention (Electronic Version)” followed underneath the title by the full date 
(month, day and year) the catalogue takes effect. The electronic catalogue shall list state applica-
tions in alphanumeric designation order. The electronic catalogue shall present state applications 
grouped by applications from each state. The electronic catalogue shall list applications by appli-
cation tier as described in 36 CFR 1246.10. The electronic catalogue shall list all state rescission 
of applications under the terms described in 36 CFR 1247.10. The catalogue shall provide a fully 
linked cross-reference index for public use as well as a complete table of contents for the elec-
tronic catalogue. The electronic catalogue shall be updated at least once a year or the occasion 
that a new paper catalogue shall take effect. The Archivist may store the old electronic catalogue 
for historic purpose if he chooses.   
 
1244.71 The Archivist shall publish the electronic catalogue in a prominent location on the NA-
RA website. He shall provide download capacity for the electronic catalogue in both pdf and 
html formats. The Archivist may, under the terms of 44 USC 2109, apply for permission to print 
copies of the state applications in such volumes and time frame as he shall deem appropriate and 
may offer copies of these volumes to the general public under appropriate CFR regulations. Such 
volumes shall reflect in all respects the information found both in the electronic and paper cata-
logues but NARA is not obligated to provide updated copies of volumes already sold to the pub-
lic if the record of state applications shall alter.  
 
1244.81 The Archivist at all times shall make ready for immediate use by Congress or an Article 
V Convention the latest updated electronic catalogue of state applications available. He shall, on 
request by any member of Congress, or delegate to an Article V Convention, take such steps as 
necessary to verify that no further state applications have been submitted by any state to Con-
gress or received by the NARA. If the Archivist shall discover any state application has been re-
ceived by Congress or the NARA he shall immediately notify Congress by special letter to the 
Speaker of the House and the President of the Senate and immediately update his paper and elec-
tronic catalogues and electronic tiers to reflect this information. If a convention is in session he 
shall also notify the convention of this fact of record variance.   
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1245.10 Establishment of Applications into Constitutional Tiers  
 

1245.11 An electronic tier system of state applications shall be established by the Archivist. Each 
tier of state applications shall consist, in sequential alphanumeric designation order from the old-
est application submitted to Congress by each state legislature (based on the alphanumeric desig-
nation required by 36 CFR 1243.10) and published in the Congressional Record or its ancestral 
journals to the newest submitted application (based on alphanumeric designation required by 36 
CFR 1243.10).  

(A) The number of state applications in each electronic tier shall consist of one applica-
tion from each applying state legislature until the total shall equal one application from two 
thirds of the several state legislatures in the Union at the time of publication of the latest applica-
tion completing that tier. Each state in each electronic tier shall be assigned an ordinal designa-
tion for that tier. When the total of applying states for each electronic tier is achieved such that 
the number of applying states satisfies the two thirds requirement of Article V of the Constitu-
tion, the Archivist shall declare the tier constitutionally completed. This tier shall be designated 
as 1st Tier. 

(B) As no state shall have two applications in the same electronic tier if two state applica-
tions exist with the same alphanumeric designation separated by a capital letter as required by 36 
CFR 1243.16, the application with the lowest alphabet letter (capital A being the lowest possible 
alphabet letter) shall be placed in the lowest ordinal tier (1st tier being the lowest possible ordi-
nal). The next state application from that state with the next lowest alphabet letter and next low-
est alphanumeric designation shall be placed in the next highest ordinal tier.    
 
1245.21 Beginning with the next oldest state application (based on the alphanumeric designation 
required by 36 CFR 1243.10) not included in the previous electronic tier, a new tier designated 
2nd Tier shall be created. When that tier shall consist of one state application from each state leg-
islature of two thirds of the several states in the Union at the time of publication of the latest ap-
plication completing that tier thus satisfying the two thirds requirement of Article V, the Archi-
vist shall declare that electronic tier constitutionally completed. 
 
1245.31 The Archivist shall continue the process of creation of electronic tiers, designating ordi-
nal positions for all states within that tier, assignment of a tier ordinal and declaration of consti-
tutionally completed tiers based on the two thirds requirement of Article V of the Constitution 
starting from the next oldest application not part of the previous electronic tier until one state ap-
plication from each of two thirds of the several state legislatures in the Union at the time of pub-
lication of the latest application completing that tier shall be established. He shall continue this 
process until all state applications in the custody of the NARA are assigned a tier and ordinal po-
sition.  
 
1245.41 Any electronic tier not consisting of one application from each of two thirds of the state 
legislature in the Union at the time of publication of the latest application completing that tier 
shall be designated an “open tier.” Any state application received by the NARA following com-
pletion of tier assignment of all state applications under NARA custody shall be assigned an or-
dinal position in the open tier until that electronic tier shall satisfy the one application from each 
of two thirds of the state legislatures in the Union at the time of publication of the latest applica-
tion standard set by at which time it shall be declared constitutionally completed by the Archivist 
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and a new electronic tier begun. The Archivist may create as many open tiers as necessary to ac-
commodate all requirements of 36 CFR 1240. 
  
1245.51 The Archivist shall assign any new applications not already in the possession of the 
NARA received either from Congress or by means of its own research to whatever appropriate 
tier its alphanumeric designation shall dictate. The Archivist shall make such adjustments re-
quired in the tiers to accommodate any older application which may, by its discovery, alter the 
linage of state applications of any tier. If no alternation is required the state application shall be 
added to the linage of state applications in whatever tier has not yet achieved a tabulation of one 
application from each of two thirds of the state legislatures in the Union at the time of publica-
tion of the latest application. Upon admission of additional states to the Union, the Archivist 
shall adjust the electronic tier as required to reflect the new two thirds ratio required by Article V 
and shall account for the total number of states in the Union at the time of submission in any 
electronic tier.  
 
1245.61 The following language shall be electronically attached to the bottom edge of each state 
application with the blanks surrounded by parentheses () filled in with appropriate words relative 
to each individual state application: “Application of the (name of state) State Legislature for a 
Convention to Propose Amendments to the United States Constitution, (date of application fol-
lowed by “Published in the Congressional Record” (or name of ancestral journal) date of publi-
cation in the Congressional Record or its ancestral journals, followed by its alphanumeric desig-
nation).” A second paragraph below this text shall read, “Article V of the Constitution provides 
that Congress must call a convention for proposing amendments to the Constitution if two-thirds 
of the state legislatures apply for one to Congress. This is the (ordinal designation of state and 
tier) for a convention for proposing amendments (also known as an Article V Convention) from 
the (name of state) legislature.” 
 
The Archivist shall designate the font, boldness and size of the type used in the text but at all 
times the text shall be easily readable from a distance of at least three feet.  
 
1245.71 Above each state application shall be an electronic title in font, size and boldness 
deemed appropriate by the Archivist but which will be easily readable from a distance of at least 
three feet shall be the text: “Application of the (name of state) State Legislature for a Convention 
to Propose Amendments, (date of application).”  
 
1245.81 The Archivist shall electronically post each electronic tier as a separate web page on the 
NARA website and provide appropriate and easy to locate links to the pages of the actual text of 
the applications available for public and constitutional use. As the Constitution mandates Con-
gress shall call a convention “on the application of two thirds of the several state legislatures” the 
Archivist shall notify the Speaker of the House of Representatives and President of the Senate by 
certified letter of the number of electronic tiers which exist and the fact each tier contains one 
application from each of two thirds of state legislatures with the total number of state applica-
tions in each tier equal to two thirds of the state legislatures in the Union at the time of publica-
tion of latest application completing the electronic tier. He shall declare the tier constitutionally 
satisfies the numeric requirement for a convention call established by Article V of the Constitu-
tion and recommend Congress act upon the applications in a speedy manner. The Archivist shall 
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post this certified letter on the NARA website together with any response he shall receive from 
either Congress or each House of Congress.  
 
 1245.91 An example of the electronic tier system follows. If the state of Virginia submitted an 
application published in the Congressional Record or its ancestral journals on May 5, 1789, its 
alphanumeric designation would be: VA-1789-05-05. If no other state application was published 
prior to this would mean this application is assigned the ordinal designation of 1st state, 1st Tier. 
If the next state to submit an application was New York published on March 3, 1835, its alpha-
numeric designation would be: NY-1835-03-03. This application would become the second ap-
plication in the 1st Tier, thus: 2nd state, 1st Tier. This process would continue until two thirds of 
the state legislatures in the Union at the time of publication of the latest application completing 
the tier are accounted for. If, for example, an application from the state of Washington published 
on March 13, 1908, designated WA-1908-03-13 was the 31st state to have an application pub-
lished, then it would be 31st state, 1st Tier and the tier would be declared constitutionally com-
pleted as there were only 46 states in the Union as of March 13, 1908. Two thirds of the applying 
states legislatures of 46 states equal 31 states.  
 
Thus, any state application published from March 13, 1908 onward would begin the creation of 
the 2nd Tier. Thus if the state of South Carolina had an application published on May 9, 1908, 
designated SC-1908-05-09 would become 1st state, 2nd Tier. The collection of applications would 
continue until two thirds of the applying state legislatures in the Union at the time of publication 
was reached which might be the state of Wyoming on June 2, 1929 designation WY-1929-06-02 
at which time it would be 32nd state, 2nd Tier and be constitutionally complete as there were 48 
states in the Union at the time of publication. Two thirds of 48 are 32 states. If Wyoming had 
submitted two applications on the same day (A) and (B) thus WY-1929-06-02(A) and WY-1929-
06-02(B) application WY-1929-06-02(B) would be 1st state, 3rd Tier.  
 
The process would continue again from June 2, 1929. If the two thirds number of applying states 
were achieved prior to 1959 when the dates when Alaska and Hawaii became states, the two 
thirds numbers would be based on 48 states or 32 applications. Following the dates of admission 
of Alaska and Hawaii the number of applying states would rise to 34 states to satisfy the two 
thirds requirement of the Constitution and remain at that number for each electronic tier estab-
lished thereafter unless new states enter the Union at which time the Archivist would adjust the 
number of applying states necessary to satisfy this new two thirds standard based on the date of 
admission of the new state(s). 
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1246.10 Challenge to the Application Record  
 

1246.11 A petition of Challenge to the Application Record (CAR) may be submitted to the Ar-
chivist by any citizen of the United States who has reason to believe any state application is: 

(1) Inaccurate; 
(2) Incomplete or: 
(3) Not authentic.  
 
(A) Upon receipt of the CAR petition, the Archivist shall commence an immediate inves-

tigation of the challenge raised in the CAR petition. The petition shall describe in full detail the 
basis of allegation that a state application is inaccurate, incomplete or not authentic. The petition 
may allege any or all errors of accuracy, completeness or authenticity. The Archivist shall estab-
lish such rules as he deems appropriate for the processing of a CAR Petition including its form 
and required documentation. All CAR Petitions together with any evidence submitted with the 
petition and any report, response or any other official action of the Archivist are public record 
and shall be electronically posted in full text on the NARA website as they become available.  

 
(B) A citizen submitting a CAR Petition bears the burden of proof in his petition. Burden 

of proof shall only be satisfied by the presentation of state or federal public records or such other 
documented evidence as the Archivist may accept. The Archivist shall have sole authority of de-
termination of whether the CAR Petition has met the required burden of proof requiring correc-
tion of the application record.  
 
1246.21 A CAR Petition is limited to:  

(1) Determination of discrepancy of text between application text in state public record 
and the application text in the federal record requiring correction to the text of the application; 

 (2) Determination state public record conclusively proving an application purportedly 
proposed by a state legislature origin was in fact not proposed by that state legislature and there-
fore should not be included in any tabulation or catalogue of applications or; 

 (3) Determination state public record conclusively proving an application not previously 
published in the Congressional Record or its ancestral journals was proposed by the state legisla-
ture and therefore should be included in any tabulation or catalogue of applications; 

 (4) Determination of any other fact of record relevant to a state application which during 
the course of the CAR investigation mandated by this regulation the Archivist shall determine 
warrants correction to that state application.  
 
1246.31 The full text of a state application published in the Congressional Record or its ancestral 
journals is considered authentic and have full constitutional force unless investigation authorized 
in 36 CFR 1246.21(1), (2) shall prove otherwise. Notations of state applications without accom-
panying full text in the Congressional Record or its ancestral journals may be challenged as spec-
ified in 36 CFR 1246.21 on the basis the complete text of the application has not been published 
in the Congressional Record or its ancestral journals. Lack of full text publication shall be judged 
a discrepancy of federal record under 36 CFR 1241.21(4) but such CAR challenge is terminated 
if the full text of the state application in question is located either in state or federal archival rec-
ords and confirmed as authentic according to process of challenge described in 36 CFR 1246.10.   
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1246.41 Any CAR Petition investigation shall conclude no later than 30 working days from the 
date of receipt of the petition by the Archivist unless the Archivist for good cause shall extend 
the date of conclusion. The Archivist shall issue a public report specifying the detailed reasons 
for such delay. Such extension shall be limited to no more than 60 working days past the original 
30 day deadline. The Archivist shall be permitted to impose no more than a single delay for any 
CAR Petition. At the conclusion of the investigation the Archivist shall issue a public report pre-
senting in detail the reasons for his determination and the basis of his conclusion as to the com-
pleteness, accuracy and authenticity of the state application record in question as well as describ-
ing what actions, if he any, he shall immediately implement to address the issues raised in the 
CAR petition.  
 
1246.51 It shall be the responsibility of the Archivist during his investigation to compare any 
records of state applications in control of Congress with the information contain in a CAR Peti-
tion. If the Archivist, at the conclusion of his investigation, shall determine the CAR Petition has 
merit requiring correction to a state application he shall notify Congress by letter to the Speaker 
of the House of Representatives, the President of the Senate and the Clerk of the House of Rep-
resentatives. The Archivist shall immediately implement such corrections to the state application 
as required.  
 
1246.61 A state application shall be judged to be complete, accurate and authentic and have full 
constitutional force if, during his investigation, the Archivist determines any of the following 
conditions to be true:  

(1) A text to text comparison between a paper copy of the state record certified by a state 
official qualified by state law to provide such certification said to be the text approved by the 
state legislature and the paper copy of the application in receipt by the Archivist matches in all 
details and in all respects; 

(2) The printed copy of the state record certified by a state official qualified by state law 
to provide such certification as correctly and fully representing the text of the paper copy match-
es in all details and in all respects the paper copy of the application in receipt by the Archivist or 
published in the Congressional Record or its ancestral journals.   
 
1246.71 If the Archivist shall discover a challenged state application is not authentic, complete 
or accurate he shall immediately remove the application from the physical files where applica-
tions are ordinarily kept and place it in a special location of his designation noting on the file the 
application is not an authentic, complete or accurate state application. He shall remove all elec-
tronic records of the state application from the NARA website and readjust the electronic tiers of 
state applications accordingly. He shall post a notification of removal specifying the reason for 
removal on the NARA website. The Archivist shall notify Congress as well as appropriate state 
officers of the unauthentic, inaccurate or incomplete state application.  
 
1246.81 Any state legislature whose state application is determined by the Archivist in a CAR 
investigation not to be authentic, complete or accurate may challenge the determination of the 
Archivist by means of a second CAR challenge. No other party except a state legislature is per-
mitted to challenge the final determination of a CAR Petition by the Archivist. If a state legisla-
ture challenges a final determination of the Archivist in a CAR Petition, the Archivist shall reo-
pen the challenge treating it as a new CAR Petition. Upon request of the state legislature, the Ar-
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chivist shall appoint a special investigator outside the NARA to conduct the second CAR inves-
tigation. The burden of proof of documentary evidence in the second CAR challenge lies with 
the state legislature and it shall be the responsibility of the state legislature to present document-
ed evidence refuting the original CAR decision of the Archivist not originally presented in the 
first CAR petition. The state legislature may designate any state officer of its choosing to repre-
sent its interests in challenging a final CAR determination made by the Archivist. The state legis-
lature shall not be permitted to submit as part of its burden of proof passage of the state applica-
tion under challenge by the state legislature done after the date of submission of the original 
CAR petition challenging the state application.   
 
1246.91 If the condition specified in 36 CFR 1246.21(3) shall be proved correct in a CAR peti-
tion the Archivist shall: 

(1) Immediately present the state application to the Congressional Record and request full 
text publication of the state application; 

(2) Electronically post the state application after assignment of an alphanumeric number 
based on the state, year, month and day the state application was passed by the state legislature in 
its appropriate electronic tier and ordinal position and;  

(3) Make adjustments to the applications in the electronic tiers as is necessary to reflect 
the proper ordinal and tier position of the application. If the tier of applications in which the ap-
plication would normally appear has been discharged, the Archivist shall assign the application 
to the next available tier assigning it to the position of first ordinal for that tier and adjust the 
electronic tiers accordingly.  
 
1246.95 If the Archivist has reason, to believe, based on the evidence presented in a CAR Peti-
tion that petition has been submitted with intent to delay or otherwise thwart a required Article V 
Convention call he shall not act on the CAR Petition and shall inform the citizen of this belief 
together with the reasons for his belief. The citizen shall be given a period not to exceed 30 days 
from the date of transmission of the statement of Archivist denying the petition to respond to the 
Archivist. The response shall be limited exclusively to responding to those objections presented 
by the Archivist in his denial. The citizen who has submitted the CAR Petition shall bear the 
burden of proof of demonstrating the CAR Petition was not submitted with intent to delay or 
otherwise thwart a required Article V Convention call. The Archivist will make a final determi-
nation as to the disposition of the petition based on this response and notify the citizen of his fi-
nal determination.   
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1247.10 Required Application Research by the NARA  
 
1247.11 The Archivist shall direct a complete, page by page examination of all records of Con-
gress in the custody of the NARA in order to obtain any record of a state application for an Arti-
cle V Convention call. The Archivist shall issue periodic certifications of such research specify-
ing what files have been examined, the date of examination, the name and title of the NARA 
employee making such examination and the results of the examination   
 
1247.21 The Archivist shall transmit written inquires to all appropriate state agencies of each 
state of the Union regarding the status of all state applications for an Article V Convention call. 
The Archivist shall direct such actions as he deems necessary and proper to work with state ar-
chivists and other appropriate state officials for the full recovery of all state applications pro-
posed by any state legislature.  
 
1247.31 The Archivist shall cause examination of all references in any publication which shall 
refer to any state application and shall, determine the validity of such reference. The Archivist 
shall use his best efforts to locate the state application in question. If such state application is lo-
cated, and is previously unknown to the NARA, the Archivist shall take such steps as necessary 
to secure the original paper copy of the state application (consistent with applicable state regula-
tions regarding state records) and process the state application under the general applicable rules 
of 36 CFR 1240.  
 
1247.41 The Archivist shall assign such NARA personnel as he deems necessary to execute any 
provision of 36 CFR 1240. The Archivist shall assign such managerial duties as he deems appro-
priate to NARA personnel for the execution of any provision of 36 CFR 1240. The Archivist 
may establish such departments within the NARA to execute any provision of 36 CFR 1240 as 
he deems appropriate. All such personnel, managers and departments are subject to all other stat-
utes and regulations of federal law as they shall apply.  
 
1247.51 The Archivist shall independently verify the authenticity of all state applications in the 
custody of the NARA and shall employ such means of verification as he shall deem proper pro-
vided that such verification shall, at the minimum, involve written contact with appropriate state 
officials from the state in question said to have submitted the application to Congress together 
with employment of other record keeping procedures described in either federal statute or regula-
tion usually employed to established the authenticity of any record. 
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1248.10 Discharged and Rescinded State Applications  
 
1248.11 State applications which shall cause Congress to issue an Article V Convention call 
shall, upon the issuance such call, be designated by the Archivist as Discharged Applications.  
 
1248.21 The Archivist shall separate the paper copies of all Discharged Applications from other 
state applications into specified files which shall be kept in the same storage area as all other 
state applications but in a distinct filing area clearly marked. He shall electronically remove the 
entire tier of state applications which have caused Congress to call an Article V Convention and 
electronically store the state applications and tier for permanent preservation. All Discharged 
Applications shall be available for public inspection by electronic means but the Archivist shall 
make such statement as necessary to instruct the public the state applications on display no long-
er have constitutional effect as they have already caused a convention to be called. The ordinal 
designation of any electronic tier shall attach permanently to that tier and shall become its ordi-
nal designation when that tier shall become a set of Discharged Applications.  
 
1248.31 Any state application received by the Archivist which purports to a “rescission” by a 
state legislature of a previously submitted state application shall be stored in a distinct and sepa-
rate section of files in the same area as which all state applications are kept. The Archivist shall 
not remove any state application from any paper file nor shall he alter any electronic record of 
any state application regardless of any instruction to do so within a state “rescission.” The Archi-
vist shall not electronically post any state application purporting to be a “rescission” by a state 
legislature of a previously submitted state application.  
 
1248.41 The Archivist shall make such notation on the files of any state application purporting to 
be a “rescission” by a state legislature of a previously submitted application that shall state the 
following: 
 
“While the rules of both houses permit Congress to vote to “withdraw” memorials, in the specific 
instance of applications by the states for a convention call erroneously labeled as memorials by 
the House and Senate, the rules do not apply to state applications for a convention call as it is: (1) 
a violation of the Tenth Amendment in that permits the states the right to nullify entries in a pro-
prietary federal journal record mandated by the Constitution which the Tenth Amendment ex-
pressly denies states the authority to so regulate; (2) an action which violates Supreme Court rul-
ings regarding the prohibition of “addition[s]” to the text of Article V without benefit of an 
amendment permitting such action; (3) a violation of the “peremptory” requirement of Article V 
vis-à-vis Congress and a convention call as it permits Congress discretion where no such authori-
ty is either expressed or was intended by the Founders; (4) an action which is also forbidden to 
the states as the peremptory requirement of Article V upon Congress equally applies to the states 
meaning as Congress cannot deliberate on an application so too are the states from presentation 
of an application requiring deliberation which the congressional rules, if they were effective, re-
quire; (5) the an act of “rescission” (i.e. nullification) of a federal record and therefore is a con-
gressional power not a state power as congressional rules clearly specify it only requires the con-
sent of both houses of Congress to “withdraw” a memorial once it has been submitted to Con-
gress and does not describe or require state power to do so and; (6) a power which can be used 
by Congress to “rescind” (i.e. nullify) any application regardless of whether the applying state 
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desires such rescission thus rendering the entire mode of amendment proposal entirely subject to 
congressional control and; (7) a misinterpretation of the rules of Congress in that the rules relate 
to “memorials and petitions” whereas a state application is an “application” and therefore not a 
memorial or petition and hence not affected by the rules in question. Therefore states may not 
unilaterally “rescind” (or nullify) an application for a convention call and indeed have no such 
constitutional authority whatsoever to do so and neither may Congress as such action is a viola-
tion of congressional rules as well as the Constitution.”  
 
1248.51 The Archivist may, at his discretion, or on the request of Congress or either House of 
Congress, or, on the request of any officer of a convention empowered by the convention to 
make such request, shall provide such reports describing such details as requested, or which the 
Archivist believes are necessary, regarding discharged applications or “rescinded” applications 
to the House of Congress (or both) or to the officer of the convention making the request.  
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1249.10 Public Reports to Congress; Commencement of Regulations  
 

1249.11 The Archivist shall make such reports to Congress regarding state applications for an 
Article V Convention as are required by any provision of 36 CFR 1240.  
 
1249.21 Upon request of any committee of Congress or as required by any other statutory provi-
sion or federal regulation, or on request by the President of the Senate, the Speaker of the House 
of Representatives or the Clerk of the House of Representatives, the Archivist shall make such 
reports regarding state applications for an Article V Convention as necessary to satisfy the re-
quest, regulation or statute.  
 
1249.31 Notwithstanding any other requirement of law, the Archivist shall, at the commence-
ment of each new session of Congress or at the beginning of each calendar year, deliver to the 
Speaker of the House of Representatives and President of the Senate and the Clerk of the House 
of Representatives a report describing: (1) the total number of state applications in the custody of 
the NARA; (2) the number of states which have submitted state applications to Congress; (3) the 
number of complete electronic tiers comprising two thirds applications by the state legislatures; 
(4) the number of Article V Conventions, (in the opinion of the Archivist, based on the number 
of completed electronic tiers) Congress is obligated to call; (5) such other information as the Ar-
chivist shall deem necessary and proper to include in the report or such information as shall be 
requested by the Speaker of the House of Representatives, the  President of the Senate or the 
Clerk of the House of Representatives. The Archivist shall cause copies of all reports required or 
requested to be submitted to Congress or any member of Congress or staff thereof or which shall 
be requested by any member of an Article V Convention under authority of any subsection of 36 
CFR 1240 to be transmitted to the secretary of state of each state in the Union and shall notify 
Congress of the transmission of these reports to the states. 
 
1249.41 All reports by the Archivist in regards to state applications in the custody of the NARA 
are public record and, at the minimum, shall be posted electronically on the NARA website for 
public review.  
 
1249.51 The Archivist shall urge Congress to pass such permanent rules as necessary in both the 
House and Senate as to direct the simultaneous publication of all state applications in the Con-
gressional Record. He shall urge Congress establish rules to publish the full text of all state ap-
plications in both the House section and Senate section of the Congressional Record. He shall 
urge Congress to adopt the alphanumeric designation of applications as specified in 36 CFR 
1243.10 for all applications submitted to Congress and urge this designation shall be required to 
remain with the state application. On the enactment by Congress of the proposals of this subsec-
tion of 36 CRF 1240 this subsection shall be null, void and terminated.  
 
1249.61 The finding of any section or subsection of 36 CFR 1240 to be unconstitutional shall 
have no effect on the remaining sections of the regulation which shall remain in full legal force. 
36 CFR 1240 and all subsections thereto shall take effect 30 days after publication in the Federal 
Register.  
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Conclusion and Request for Initiation of Rule Making Process   
 
This Petition for Rule Making has unequivocally demonstrated the need for specialized rules of 
procedure in regards to state applications to Congress for an Article V Convention call. The cur-
rent process, if it can be so described, is entirely inadequate primarily because there is no current 
process. 
 
As has been demonstrated the NARA cannot even state with certainty where in its massive files 
the state applications are located using the word “probably” to describe a possible location and 
admitting that no conclusive record of location exists within the NARA. Documentary evidence 
has been shown demonstrating the NARA is so lax in its treatment of the state applications it has 
been reduced to reliance on a private collection in order to answer public inquires by those wish-
ing to view the applications. Such procedure is totally contradictory to statutory requirements 
mandating the NARA maintain its files in such manner as to permit ready public access. 
 
All this might be acceptable given the massive job of record keeping assigned the NARA were it 
not for the fact these applications fulfill a vital constitutional purpose and under the terms of the 
Constitution must be available for immediate public and constitutional service, a command ech-
oed not only in the Constitution but stated emphatically in statute, regulation and congressional 
rule. The only fair statement possible given these facts is the NARA has blatantly ignored these 
laws and rules. The fact is, based on the evidence presented in this Petition, the NARA can no 
more state with certain accuracy how many state applications exist, where they are located or 
which state have submitted them. In short, the NARA cannot answer the ultimate question: have 
the states submitted a sufficient number of applications to satisfy the two thirds requirement of 
Article V of the United States Constitution thus mandating Congress call a convention for pro-
posing amendments? While the public record emphatically answers the question as “yes” the fact 
remains the NARA, charged as official repository of all federal government records cannot begin 
to answer this question by means of its own resources. 
 
Such a condition is intolerable. As proper presentation of the state applications is mandated by 
statute and regulation and demanded by the Constitution and as the NARA has not complied 
with these statutes and regulations or the Constitution, Petitioner demands the NARA immedi-
ately commence rule making procedures to implement the proposed regulations of this Petition 
in order to rectify the situation as quickly as possible.     
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Response by Mr. Kirk Boyle to Dan Marks, June 7, 2013 
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State Applications for an Article V Convention Call 

Introduction 
 
The following list of applications, 764 in all, is accurate as of January 16, 2015. The list consists 
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