Seventy-first session
Item 68(b) of the provisional agenda’

Promotion and protection of human rights: Human
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Report of the Special Rapporteur on extreme poverty and human
rights

Note by the Secretary-General

The Secretary-General has the honour to transmit to the Ceneral Assembly the
report of the Special Rapporteur on extreme poverty and human rights, Philip Alston,
submitted in accordance with Human Rights Council resolution 26/3.

Summery

Cholers amrived in Haiti in October 2010, soon after the arival of a new contingent of
United Nations peacekeepers from a cholera-infected region. The scientific evidence now
points overwhelmingly to the responsibility of the peacekeeping mission as the source of
the outbreak, 9,145 persons have so far died and almost 780,000 have heen jnfected. To
date, the United Nations has denied responsibility for the outbreak, rejected all claims for
compensation, refused to establish any procedure to resolve the resulting disputes, and has
relied upon a claim of gbsolute immunity in defending litigation brought by victims, This
policy of abdicating responsibility relies on a claim of scleniific uncertainty that is no
longer sustainable and an unpublished legal opinion that the resulting claims are not “of a
private law nature” and are thus not receivable. Baced on what is known of the legal
analysis, it is deeply flawed,

The UN*s policy is morally unconscionable, legally indefensible, and politically self-
defeating. It is also entirely unnecessary. In practice, it jeopardizes the UN’s immunity by
epcouraging arguments calling. for it to be reconsidered by national courts; it upholds a
double standard according to which the UN insists that Member States respect human
rights, while rejecting any such responsibility for itself; it leaves the UN vulnerable to
eventual claims for damages and compensation in this and subsequent cases which are
highly unlikely to be settled on terms that are manageable from the UN's perspective; it
provides highly combustible fuel for those who claim that UN peace-keeping operationa
trample on the rights of those being protested; and it undermines both the UN’s overall
credibility and the integrity of the Office of the Secretary-General,

This report outlings why a new approach is wegently needed and suggests what it might Jook
like in broad outline, The starting point is that there should be an apology and acceptance of
responsibility in the name of the Secretary-General. Consideration then needs to be given
to constructing a policy package to address the need for compénsation 10 the vietims,
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[. Introduction

1. This report, on the responsibility of the United Nations in relation to cholera in Haiti, is
submitted in accordance with Human Rights Couneil resolution 26/3,

2. Cholera arrived in Haiti in October 2010, just a few days after the arrival of a new
contingent of peacekeepers to join the United Nations Stabilization Mission in HMait
(MINUSTAH), They had come from a country in which an identical strain of the discase
was prevalent, Maore than 9,000 persons have so far died in Haiti as a result of the epidemic
that ensued, The scientific evidence points overwhelmingly to the conelusion that the
arrival of Nepalese peacekespers and the outbreak of cholera are directly linked to one
ahother, But the United Mations has never acknowledged its responsibility for the outbreak,
rejected all claims for compensation, refused fo establish any procedure to resolve the
disputes over its responsibility, and relied upon a claim of absclute immunity in litigation
brought by victims seeking redress in United States couris after having blocked all other
attempts at resolution.  In essence, the United Nations has proceeded as though its
responsibilities are limited to containing the epidemic, rather than recognizing its
responsibility towards all those who have died or been affected by the disease. To justify
this policy of abdicating responsibility, the United Nations haz relied solely on an
undigelosed internal legal opinion, the thrust of which hag been divulged, but the text of
which presumably remains confidential.? In the view of the Special Rapporteur, and of the
vast majority of expert commentators, the legal approach adopted by the Organization is
deeply flawed,

3, The Special Rapporteur considers that the United Nations' existing approach of simply
abdicating responsibility is morally unconscionable, legally indefensible, and politically
self-defeating. The abdication approach is not only unsustainable, it is also entirely
unnecessary. There are powerful reasons why the Secretary-General should urgently adopt
a new approach, one that respects the human rights of the victims, while protecting United
Nations® immunity, honoring its commitment to the rule of law, and upholding the integrity
of the peacekeeping system.

A. The role of the Special Rapporteur

4. The present report is submitted by the Special Rapporteur on extreme paverty and
hutman rights. Cholera has proven to be a raajor challenge for the poorest country ity Latin
America and the Caribbean. Haiti ranks 163" out of 188 countries on the Human
Development Index for 2015, and United Nations Development Programme estimates that
over 42 per cent of its population live in or near multidimensional poverty. World Bank
figures are even more distressing, indicating that moce than 6 million (39%) of Haiti's
population of 10.4 million live under the national poverty line of USS 2.42 per day and over
2.5 million (24%) live under the national exireme poverty line of US§1.23 per day.”

! The Speeial Rapporteur g grateful to Christiaan van Veen for his invaluable assistance in the
preparation of this report and to Silvia De Rosa and Tom Enering for excellent research assistance,

* The United Nations’ legal position has been atluded to in several letters which are described below,
dated 21 February 2013, 5 July 2013 and 25 Novemnber 2014, Good practice would normally require
that a detailed legal opinion was prepared for inteérnal use and was then relied upon in the drafting of
these letters. This practice is usually followed in order to avoid any suggestion that the legal advisers
are "flying by the seat of their pants’,

¥ nttpefersav, worldbank.arg/en/country/haiti/joverview


heykatz1


heykatz1


heykatz1


heykatz1



5. Cholera has thus far infected at least 4% of Haiti's entire population. It has had its
greatest impact on those living in poverly who are poorly placed to cope with the
consequences of the disease or to take the precautions necessary to reduce the risks
involved. It has also diverted scarce resources in an.already impoverished country,

6. The motivation for preparing the report arises from the previous joint efforts by the
Special Rapporteur in close collaboration with four other mandate-holders — those
concerned with Haiti, health, housing, and water and sanitation. While this report is not
jointly authored, it builds upon the shared concerns of this group of mandate-holders and
secks o expand upon the positions that they have jointly expressed in previous statements,
The mandate-holders drew strong encouragement from a letter sent to them on 25 February
2016 by the Deputy Secretary-General in which he welcomed their “offer to engage further

_on this matter and discuss what further steps the United Nations could take, in keeping with

its mandates, to assist the victims of cholera and their communities.” After consultation
with each of the relevant mandate-holders it was decided that a focused report to the
General Assembly by the Special Rapporteur could help advance this dialogue,

The approach of the report

7. The report is based upon hutnan rights principles and attaches particular importance o
obligations to respect rights, to provide remedies, and to ensure accountability. But the
Special Rapporteur recognizes that arguments based on human rights or international law
often do not suffice to convince Member States, or even the United Nations, to take the
necessary steps, Human rights reports 100 often assume that pointing to international norms
and asserting obligations is all that is required to bring about a fundamental change of
policy on the part of governments or international grpanizations. The reality is usually
mueh more complex. Those in authority need also to be convinced of the unsustainability
and costliness of existing policies, and of the feasibility of change.

8. The report thus also relies on arguments rooted in pragmatism and self-interest. It
adopts this approach not only for strategic reasons, nor because many legal analyses of the
issues have already been published, but because its goal is to convince the key actors that a
policy reversal is essential, entirely feasible and can be set in train immediately.

9. The arguments that arise most consistently, and seein to have the greatest purchase, are
those based on fears that accepting responsibility might undermine the UN’s immunity,
jeopardize its financial viability, have a negative irapact on future peacekeeping, create bad
precedents, or embroil the Organization in eadless litigation.

10. In contrast, the starting point of this report is 1o underscore that the existing abdication
approach cannot be justified by invoking fundamental principles and claiming that these
would be jeopardized if the United Nations acceprs responsibility. As explained below,
acceptance of responsibility can protect rather than undermine United Nations® immunity,
Formal acceptance of human rights principles by the Organization is ‘not somehow
problematic, third party liabifity is not a concept that is alien to the United Nations, and
retnedies can be provided without opening a Pandora’s Box,

11. The report seeks to assuage these fears and to identify a way forward that upholds the
human rights of the Haitian people, while also saving the United Nations from a singularly
self-destructive approach which is undermining its legitimacy and eredibility.

12, First, however, because United Natons officials have consistently disputed the issue, it
is necessary to review the scientific evidence that establishes MINUSTAH as the souree
responsible for introducing cholera into Haiti and to demeonstrate that the legal arguments
invoked by the United Nations to abdicate responsibility are whoily unconvincing,



I1.

The source of the outbreak, and the United Nations® response

13. Haiti's first ever cholera outbreak began in mid-October 2010, Many scholars have
repeated the claim made by the Independert Panel of Experts on the Cholera Qutbreak in
Haiti (the ‘Independent Experts’) that this was the first time in 100 years that cholera had
accurred in Haiti, but in fact there is no record of cholera ever having previously been in
Haiti* As of 28 May 2016, United Nations figures recorded 9,145 deaths from cholera and

779,212 persons infected. Scientific studies have also claimed that the actual mortality rate

is almost certainly substantially higher than reported.® Between January and April 2016,
150 new deaths accurred, an inerease of 18% over the same period in 2015,

The scientific evidence

14, Starting on October 8, 2010 a contingent of Nepalese peace-keepers, who had
completed their training in Kathmandu at the time of a cholera outbreak there,* arrived at
MINUSTAH's Annapurna Camp, in Mirebalais, Haiti, Within days, a few villagers living
in Méyé who drew their water from a stream ¢lose to the camp toilets were infected, By
way of explanation, later investigations revealed that on 16 or 17 October a sanitation
company under contract to MINISTAH emptied the camp’s waste tanks. Because the
septic pit into which the waste should have been deposited was full, “the driver dumped the
contents and a large amount of fecal waste entered the local stream and flowed on to the
Artibonite River, By the next morning, many in downstream communities were infected,™

15. As the magnitude of the disaster became known, key international officials carefully
avoided acknowledging that the outbreak had resulted from discharges from the
MINUSTAH camp.” The implication that cholera had come from elsewhere also drew
support from an environmental theory suggested by some scientific observers according to
which the cholera microbe is naturally prasent in many backwater settings and can be
activated by environmental shocks such as the earthquake that hit Haiti in Janvary 2010 or
by unusually heavy rains, Nevertheless, most scientific and media sources rejected this
theory and placed the blame clearly upon the peackeepers.”

16. In order to resolve the controversy, the Secretary-General, to his credit, established the
Panel of Independent Experts in January 2011, In its May 2011 report, the Panel expressly
rejected the environmental theory. Instead, it found that “the evidence overwhelmingly
supports the conclusion that the source of the Haiti cholera outbreak was due 1
contamination of the Méyé Tributary of the Artibonite River with a pathogenic strain of
current South Asian type Vibrio cholerae as a result of human aetivity”, If the experts had
left it at that, the conclusion would have been that MINUSTAR peacckeepers were
responsible for the outbreak. But they went on to claim that the dumping of feces alone
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Deborah Jenson et al, “Cholera in Halti and Other Caribbesn Regions, 19" Century”, Emerging
Infectious Diseases, Vol. 17, No. 11 (2011 p, 2133,

Franeisco J. Lugera et. al., “Mortality Rates during Cholera Epidemic, Haiti 2010-2011,” Emerging
Infectious Diseases Vol. 22 (2016),410,

“Nepal: Chalers outbreak in Kathmandu”, 23 September 2010, Available at
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Ralph R. Frerichs, Deadly River: Cholera and Cover-Up in Post-Earthquake Haiti (Comell
University Press, 2016), p. 243.

The Pan American Health Organization suggested, for example, that the outbreak was “closely linked
to inadequate environmental management.” PAHO, *PAHO Regponds to Cholera Outbreak in Haiti”,
Pregy Release, 21 October 2010, :

Rengud Piarroux, ‘Rapport de mission sur I épidémie de choléra en Haiti’ (2010). Available from
hitp://www,ph.ucla.edu/epi/snow/piarrouxcholerareport_french.pdf



“coutd not have been the source of such an outbreak without simultancous water and
sanitation and health care system deficiencies ..., coupled with conducive ¢nvironmental
and epidemiological conditions ...”, By adding this observation the experts suggested that
nature, as well as Haiti’s under-development, were also to blame. This enabled them to
reach their ultimate conclusion that the “outbreak was caused by the confluence of
circumstances ..., and was not the fault of, or deliberate action of, & group or individual.”

17. In response to the controversy proveked by this ambiguous and inconsistent assessment
the Panel published a follow~up article in 2013 seeking to clarify their view that *the
preponderance of the evidence and the weight of the circumstantial evidence does lead to
the conclusion that personnel associated with the Mirebalais MINUSTAH facility were the
most likely source of introduction of cholera into Haiti” They also noted that thelr
scientific language had been accurately translated in & newspaper report that stated their
conclusion as being that the outbreak “was almost certainly caused by a poorly constructed
sanitation system installed at a rural camp used by several hundred UN troops from Nepal.”
They went on to explain why they asserted that no-one was at fault: “we do not feel that
this was a deliberate introduction of cholera into Haiti”. Rather, it was “an accidental and
unfortunate confluence of events™."”

The United Nations’ response

18. For the most part, the question of who bears responsibility for bringing cholera to Haiti
has been systematically side-stepped in United Nations analyses. The first technique has
been to take refuge in the passive voice whereby readers are told that *cholera éemerged,” or
‘a severe outbreak of choléra was confirmed,” or as Assistant Secretary-General and Senior
Coordinator for Cholera Response, Pedro Medrano wrote to the mandate-holders in 2014,
cholera ‘occurred’.  In other words, it just bappened, and no scientific or technical
explanation is needed. Another téchnigue has been to invoke the need to move beyond the
past and instead focus on the futureé. The past is seen neither as a vital element in devising
effective policies for the future. nor as a diménsion that needs to be understood if non-
repetition is to be promoted. A third approach has been to replace the term ‘responsibility’
by ‘blame’ and to then portray the ‘blame game’ as unhelpful, distracting, unanswerable, or
divisive, and thus 1o be avoided, For example, although the Panel was appointed precisely
to “investigate and seek to determing the scurce™ of the outbreak, the bottom line of their
analysis was that the source was “no longer relevant to controlling the outbreak.” It was
therefore time to look ahead and focus instead on preventive measures.

19, Although the repoet by the Panel has been central to the arguments made by United
Nations officials in response to calls for it 10 accept responsibility, the approach taken by
the United Nations has been inconsistent and somewhat unpredictable, In some contexts,
the Panel’s conclusions have been challenged and their recommendations rejected; in
others, their finding of no fault has been endorsed and heavily relied upon,

20, Immediately after the publication of the Panels’ report in May 2011; a United Natlons
spokesperson was dismissive of the report on the grounds that it did “not present any
conclusive scientific evidence linking the outbreak to the MINUSTAH peacekeepers or the
Mirebalais camp.”!" Senior officials have continued to rely on this defence. The more
detailed and official response provided to the Special Procedures mandate-holders in
November 2014 in a letter from Assistant Secretary-General Medrano took a different tack,
howevet, Although the letter is long and detailed, it curiously makes no mention of the

10
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‘Daniele Lantagne et.al., ‘The Cholera Qutbreak in Haiti: Where and How did it Begin?’, Current
Topics in Microbiology and Immunclogy, Vol. 379 (2013) p. 145.
http://www .reuters.com/article/us-haiti-cholera-panel-idUSTRE 744570201 10505



Panel’s principal finding, which was that that “the source of the Haiti cholera outhreak was
due to contemination of the Meye Tributary of the Artibonite River with a pathogenie strain
of current South Asian type Vibrio cholerae as a result of human activity”, In other words,
MINUSTAH was indeed the source. Instead, after citing the panel’s reference to poor
water and sanitation conditions and imadequate medical facilities, he suggests that the main
outecome of the inquiry was the statement that the outbreak “was not the fault of, or due to
deliberate action by, & group or individual™? Similarly, a regularly updated Fact Sheet
describing “United Nations follow-up to the [Panel’s] recommendations™ continues to make
no mention of the Panel's principal conclusion in relation to MINUSTAH, It has virtually
been airbrushed out of the picture,

21. It is also noteworthy that having so enthusiastically embraced the Panel’s no fault
statement, the United Nations effectively rejected some of its other key suggestions for
soreening and prophylaxis, an approach strongly challenged by a recent expert report,'

22, Because the position taken by United Nations offteials relies heavily on the claim that
there remains doubt as to the source of the cholera outbreak and invokes the Panel’s report
in suppart, it is appropriate both to assess the validity of the panel’s consistently eited
assessment and o consider more recent selentific assessments. Before doing so it should be
noted that there is a fundamental inconsistency in the Panel’s conclusions, After stating
clearly that “the source of the Haiti cholera outbreak was due to comtamination ...", the
report goes on to say that “[tlhe inteoduction of this cholera strain as a result of
environmental contamination with feces could not have been the source of such an cuthreak
without simultaneous water and  sanitation and health care system  defiefencies.”
Fresumahly, the Panel intended to say that the contamination could not alone have been the
sole cause, had there not been deficiencies in the environment into which the feces were
released. But that is not In fact what the report states.

23, From =z legal perspective, there are essential flaws in the reasoning of the Panel in
finding no fault. First, the experts’ conclusion that the MINUSTALR base was the source
makes it very difficult to then conslude that no individual or group was at fault. Second,
the experts provide no analysis whatsoever to support their no fault assertion. Third and
most importantly, the Panel’s report adopts ¢ scientific rather than a legal approach, but this
does not prevent them from purporting to offer a legal conclusion that no fault can be
found, although they neither identify any legal standard nor undertake any legal asseasment
of evidence, The explanation they subseguently provided — that they did not “feel” that
cholera was “deliberately*” introduced — completely fails to mention let alone address the
central issue of negligence which lies at the heart of the legal issue of fault in this case,
These flaws clearly invalidate the no fault finding on which the United Nations has
consistently sought to rely so heavily in order to avoid responsibility.

24, Finally, as noted above, the Panel sought to mitigate the UN’s responsibility by noting
that the outbreak was due not to one single svent but rather to a “confluence of
circumstances”, including deficient water, sanitation and health care systems. But again,
apart from being inconsistent with the principal finding that MINUSTAH was indeed
responsible, this construction ¢ontlates responsibility for bringing cholera to Haiti on the
one hand with the country®s vulnerability on the other hand, The fact is that cholers would
not have broken out but for the actions of the United Nations,

Letter of 25 November 2014 to four mandate-holders from Pedro Medrano, Assistant Secretary-
General and Senior Coordinator for Cholera Responge,

Joseph Lewnard, et. al., “Strategies to Prevent Cholera Introduction during International Personnel
Deployments: A Computational Modeling Analysis Based on the 2010 Haiti Qutbreak,” PLoS
Megdicine Val, 13, Na. 1 (26 January 2016),



25. In the more than five years since the Independent Panel of Experts submitted their
report in May 2011 there have been many scientific studies that have evaluated the
evidence and have added new elements to what was known at that time.™ 1t is beyond the
scope of the present report to recount the analyses and conclusions of the various studies,
but this task has been undertaken systematically in a book published in June 2016. Its
author, Ralph R. Frerichs, is Professor Emeritus of Epidemiology at UCLA and the book
provides a painstaking and even-handed assessment of the scientific debates that have taken
place.”* For present purposes, it must suffice to note that the book concludes that the
peacekeepers were responsible for bringing cholera. In doing so, it systematically
vindicates the conclusions reached by one of the first international experts on cholera to
investigate the outbreak in Haiti, Dr Renawd Plarroux.'® It also deplores what it describes
as a “misinformation campaign to protect the UN and the peacekeeping program.”

26. The bottom line is that continued United Nations reliance on the argument that the
scientific evidence is ambiguous ar unclear as a way of avoiding responsibility is no Jonger
tenable. It might possibly have been defensible in 2010 or even 2011, but subsequent
rescarch has provided as ¢lear a demonstration of responsibility as is scientifically possible.
If the United Nations chooses to continue to contest this conclusion, it should establish an
independent inquiry without delay.

The United Nations® legal response

27. On 3 November 2011, a petition was lodged with MINUSTAH on behalf of some 5,000
cholera vietims claiming; (i) & fair and impartial hearing; (ii) monetary compensation; (iit)
preventive action by the United Nations; and (iv) a public acknowledgement of United
Nations responsibility and a public apology. Sixteen months later the Under Secretary-
General for Legal Affairs replied, The letter noted that “[t]he United Nations {5 extremely
saddened by the catastrophic outbreak of cholera, and the Secretary-General has expressed
his profound sympathy for the terrible suffering caused by the cholera outbreak.,™ [t went
on to make what seems to be an indirect reference to the theory that the earthquake that
oceurred nine months earlier was the real culprit: “The cholera outbreak was not only an
enormous national disaster, but was also a painful reminder of Haiti's vulnéerability in the
event of a national emergency.” After recalling the Independent Panel’s “confluence of
circumstances” and no fault findings, the letter deemed the claims “not receivable pursuant
to Section 29 of the 1946 Convention on the Privileges and Immunities of the United
Nations™. That provision requires the United Nations to provide for appropriate modes of
settlement of disputes of a private law character to which it is a party, but the Under
Secretary-General considered the claims not to be of & ‘private law character® because their
consideration “would necessarily include a review of political and policy matters.""

28. The claimants challenged the non-receivability finding and requested either mediation
or a meeting to discuss the matter, In July 2013, the Under Secretary-General wasted no
words in dismissing such requests: “in relation to your request for the engagement of a
mediator, there is no basis for such engagement in connection with claims that are not
receivable. As these claims are not receivable, 1 do not consider it necessary to meet and

See Lewnard et al; and Fabini D. Orata, Paul S, Keim, and Yan Bouchet, “The 2010 Cholera
Outbreak in Haiti: How Science Solved a Controversy,” PLoS Pathogens 10(4): 1003967,
doi:10.137V/journal. ppat. 1003967 (2014)

Frerichs, Deadly River.

Renaud Piarroux, et al, “Understanding the Cholera Epidemic, Haiti,” Emerging Infections Diseases,
Val. 17, No. 7 {2011) 1161.

Letter from Patricia O"Brien, Under Secretary-General for Legal Affairs, to Brian Concannon,
Director, Institute for Justice and Democracy in Haiti, 21 February 2013,



further discuss this matter.™® Left with no further recourse within the United Nations, the
claimants filed a class action suit in October 2013 with the United States District Court for
the Southern District of New York. In January 2015, the court ruled that the defendants

. were immune from suit, The ¢laimants subsequently appealed to the Court of Appeals for

the Second Circuit whose judgment is currently awaited.

29, While the brevity of the present report precludes a detailed legal analysis, the basic
principles are clear. The United Nations has long accepted that, as an attribute of' its
international legal personality, it can incur obligations and liabilities of a private law
nature,”® It also recognizes its international responsibility for damages caused by the
activities of UN forces within this framework, General Assembly Resolution 52/247 (1998)
on third-party lability sets up a special regirae 1o deal with third party claims in the context
of peacekeeping missions, although it sets temporal, financial and other limitations to that
liability.

30. Claims of a *private law character® are also referred to in the MINUSTAH Status of
Forces Agreement (SOFA) which defines them as “third party claims for property loss or
damage and for personal injury, illness or death arising from or directly attributed to
MINUSTAH". In ¢laborating on this category, the Secretary-General has stated that claima
received in the past include “claims for compensation submitted by third parties for
personal injury or death and/or property loss or damage incurred as a result of acts
committed by members of a United Nations peace-keeping opération within the ‘mission
area’ concerned."™ Such claims are distinguished from those “based on political or policy-
related grievances against the United Nations, usually related to actions or decisions taken
by the Security Council or the General Assembly”, and which often “consist of rambling
statermnents denouncing the policies of the Organization” and claiming that financial losses
resulted therefrom.*!

31. Claims received in the conext of peacckeeping operations are often solved amicably
but the United Nations keeps all such matters confidential. A former official responsible
for such claims over a ten year period identified only one other case of non-receivability on
these grounds, which related to Kosovo.”® That case was also referred 1o in the United
Nations* 20114 letter to the Special Procedures mandate-holders. It involved a claim for
damages resulting from lead contamination in camps established by the United Nations
Interim Administration Mission in Kosovoe (UNMIK). The claims were rejected by the
United Nations on the grounds that they amounted to a review of the performance of
UNMIK’s mandate. The 2014 letter also notes two other cases in which the United Nations
has rejected claims. One was against UNAMIR in Rwanda for failing to protect victims of
the 1994 genocide and the other was against UNPROFOR for failing to protect the
inhabitants of Srebrenica in 1995,

32. It has been suggested to the Special Rapporteur by several sources that the legal advice
originally submitted to the Secretary-General took a rather different approach to these
erucial issues from that which was finally adopted, but this cannat be confirmed since none
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of the Office’s analyses have been made public. If true, hovwever, it might explain why the
arguments adduced in order to abdicate responsibility are both peremptory and inadequately
Jjustified.

'33. In the view of the Special Rapporteur, and of most scholars,” the legal arguments

supporting the elaim of non-receivability are wholly unconvincing in legal terms. First, the
claims appear to have all of the characteristics of a private law tort claim. The victims
accuse the United Nations of negligence for failure to adequately soreen its peacekeeping
forces for cholers, failure to provide for adequate sanitation facilities and waste
management at Mirebalals camp, failure to undertake adequate water quality testing and a
failurc to take immediate corrective action afier cholera was introduced. These are classic
third party claims for damages for personal injury, illness and death, and they arise directly
from action or inaction by, or attributable to, MINUSTAH. This would include a failure to
exercise non-negligent supervision of the actions of private contractors. The United
Nations has frequently processed claims involving alleged negligence, especially for
example in relation to traffic accidents. ‘

34, Second, the duties owed by the United Nations are directly analogous to those owed by
a company or private property owner to énsure adequate waste management and to take
adequate precautions to prevent spreading diseases.

35, Third, the contention that receipt of the claims would “necessarily involve a review of
political and policy matters” is self-serving and unjustified. The claims are far from being
‘political’ in the sense defined by the Secretary-General in 1995 as those targeting actions
or decisions of political organs, nor are they rambling denunciations.® In terms of policies,
it is true that waste management and other such internal policies might need to be reviewed,
but if that prospect is enough to trigger non-receivability it would become effectively
impossible ever to claim damages from the United Nations,

36, Fourth, the Haiti caze is clearly distinguishable from the Rwanda and Srebrenica claims,
both of which alleged a failure by peacekeepers to fulfill the easence of their mandate and
raised issues of operational judgment as opposed to & failure to avoid spreading a highly
infectious and lethal disease, The Kosovo case is closer to the Haitian case, but might
arguably be distinguished by the facts that UNMIK in Kosovo operated as an interim
adminispration, and that the United Netions should not be held responsible for
contamination which pre-dated its arrival. Tt is noteworthy that the non-receivability
classification did not prevent the Human Rights Advisory Panel established by the United
Nations to examine cases of alleged human rights violations in Kosovo from holding in
2016 that “UNMIK was responsible for compromising irreversibly the life, health and
development potential™ of the child complainants.

Responses to the United Nations position

37. Although the former High Comimissioner for Human Rights, Navanethem Pillay, called
publicly in 2013 for the Haiti victims to be compensated, the abdication approach has
otherwise prevailed in the ranks of United Wations officials, under the watchiul eye of the
Office of Legal Affairs.
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38. In contrast, Special Procedures mandate-holders have been consistently eritical of the
refusal to take responsibility, In partiitlar, successive Independent Experts on the human
tights situation in Haitl have warned sinee 2012 of the costs of silence and denial on this
issue. In 2016 the Independent Expert called for the urgent creation of a commission “to
quantify the harm done, establich compensation, identify responsible parties, halt the
epidemic and take other measures. ...

39. The global media has been systematically critical of the United Nations. For example,
The Ecoromist has accused the United Nations of dodging its responsibility, the Mew York
Times argues that it has “failed to face up to its role in [Haiti's] continuing tragedy,”
Buysiness Insider has referred to the cholera outbreak as “the UN's Watergate™, the
Washington Post has commented that “by refuging to acknowledge respongibility, the
United Nations jeopardizes its standing and moral authority.”

40. Bven some of the Organization’s traditional suppotters have argued that it’s
“peacekeeping brand has been stained indelibly by three major sins”, which are sexual
misconduct, the negligence involved in bringing cholera to Haitl, and “the abject failure of
the United Nations to own up 1o these lapses, and 1o respond to them in an effective,
principled way."*

41. Scholars have criticized the United Mations® “shabby formalistic maneuvers to avoid
the very principles of the Rule of Law that they urge on the rest of the world,”® itg
“preposterous” failure to provide a remedy,” its pursuit of “peacekeeping without
accountability™® its compounding of a public health disaster with a public relations
disaster,”’ its dangerous “legalism” which “effectively insulate the organization from
accountability” ® and its “repeated failures ... to provide adequate due process to those
affected by its decision-making [which] has had a detrimental effeet on the Organization

and its activities, >

42, Among NGOs, Amnesty International has called upon the Secretary-General “to
establish 2 fair, trangparent and independent mechanistm to hear the claims of cholera
victims, and ensure redress, including compensatinn”.:“ Human Rights Waich has been
critical of the absence of any “independemt adjudication of the facts surrounding the
introduction of cholera and the question of the UN's involvement™ And 34 NGOs have
cited “overwhelming evidence that UN peacekeepers are responsible for the introduction of
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cholera to Hait!” as the basis on which to call upon the candidates for the post of Secretary-
General to “pledge to ensure that victims of cholera in Haiti have access to fair remedies.™

The role of States

43, The OLA’s opinion has provided a convenient justification for States to avoid
engagement on the [UN°s responsibility for the chelera epidemic in Haiti. Although the
Security Council authorized the deployment of peacekeepers to Haiti and regularly reviews
the status of the mission, it has notably failed to address the issue of the UN"s responsibility
for the introduction of cholera. In June 2016 a bipartisan group of 138 members of the
United States Congress stated that “each day that passes without an appropriate UN.
response is a tragedy for Haitlan cholera victims and a stain on the U.N.*s reputation®, and

. called wpon the United States Secretary of State to pressure the United Nations to

compensate the victims, Leading newspapers, including the New York Times, the
Washingron Posy, and the Boston Globe, endorsed this call to focus on the misdeeds of the
United Nations.  Yet there {s much to be said for the view that without the acquiescence, if
not the active support, of the United States and other Security Council members, the
abdication approach would not have been adopted by the United Nations,

44, While the United Nations has been keen to emphasize how much it has done in Haiti,
the reality is that Member States have so far agreed to contribute only 18% of the $2.2
billion required to implement the National Plan for the Elimination of Cholera in Haiti
2013-2022.

Addressing the major concerns

Agreed principles

45, Before addressing the major practicat concerns that have been used to justify the
abdication approach, it is important to emphasize that there is broad agreement in relation

. to the key principles that are at stake, even if controversy remains about their application.

46. First, it is generally agreed that the principle of United Nations immunity s a vitally
important one and that any Initiative by the Organization to aceept respongibility for the
chotera outbreak should uphold that principle,

47, Second, it is agreed that United Nations actions should comply with human rights
standards, As Assistant Secretary-General Medrano informed the Special Procedurcs
mandate-holders, the United Nations seeks “to ensure that its peacekeeping operations
and theit personnel operate within the normative framework of intemational human
rights law and are held accountable for alleged violations,”

48. Third, as noted above, the United Naticns accepts in principle that it is liable to third
parties for damages occcurring in the course of its peacekeeping operations. As the
Secretary-General has writien, “{tjhe undertaking to settle disputes of a private law nature
submitted against it and the practice of actual settlement of such third-party claims ...
evidence the recognition on the part of the United Nations that lability for damage caused
by members of United Nations forces is attributable to the Organization,™?
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49, Fourth, it is recognized in the 1946 Convention, in the SOFA, and in United Nations
practice, that appropriate remedies should be provided where disputes arise in relation to
liability for acts of a private chavacter.

50. Given the extent to which there is agreement on this legal framework, the puzzle is why
the current position of the United Nations remains so very distant from the outeome that
these principles seem fo require, In essence, there are two reasons. The first is the
determination to abide by the (unpublished) legal opinion that declares the claim not to be
of a private character. For the reasons explained above, this opinion should be reconsidered
and reviged, The second reason is the failure to openly acknowledge and clearly address a
range of background considerations which have fuelled fears that have apparently deterred
the various actors from seeking to resolve the problem in a principled manner, The report
turns now to examine thoge matters, ‘

Arguments against accountability

51. Issues of fundamental principle have net, as the preceding analysis demonstrated, been
at the heart of the concerns of those supporting the current abdication approach of the
United MNations, Instead, a range of practical or instrumentalist concerns have been raised,
These concerns are important, especially because they seem to explain the depth of the
opposition 10 a poelicy which would conform to the ideals and fundamental principles of the
United Nations and would accept responsibility and facilitate appropriate action.

Protecting absolute immunity

52, The immunity of the United Nations from suit in national courts is seen by most
observers ag an indispensable means of pratecting it from politieal attacks, and avoiding
putting it at the mercy of unpredietable and perhaps ill-intentioned or hostile national
coutts. But absolute immunity without the provision of alternative remedies is equally
unsustainable, which is why the 1946 Convention provides for both immunity snd
remedies. In 2003, a review of peacekeeping recommended the waiver of immunity in
relation to ¢riminal acts “where continued frnmunity would impede the course of justice and
where Immunity can be waived without prejudice to the interests of the United Nations.™®
A similar principle should apply in the present context.

53. The irony of the United Nations' position on ¢holera in Haiti iz that far from
strengthening its case for immunity it has provoked a backlash which has led scholars and
commentators to call for immunity to be lifted,” for only functional immunities to be
recognized,* or for national courts to adapt their approach to immunity to respect the
human rights principle of access to a remedy.” Support for these suggestions will only
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grow if an appropriate remedy is not provided in the Haiti cholera case.® There is much to
be said in favour of the argument supported by many scholars and invoked in the litigation
that the absolute immunity conferred by Article 2 of the 1946 Convention is contingent
upon respect for Article 29°s requirement that “approptiate modes of settlement” be
provided by the United Nations. :

Surrendering to the threat of litigation

54. Some officials and diplomats have suggested that although they would favor providing
an appropriate remedy in this case, nothing can be done until the shadow of litigation has
been lifted. To take action before then would only encourage many more suits designed to
achieve the same result (the proverbial ‘floodgates’ would be opened). It follows that only
when the pending suit by cholera victims in US court has been rejected and the UN's
immunity upheld can the matter be looked 2t in an objective and non-prejudicial light. But
it seems likely that those invoking this avgument are really counting on the fact that once
the suit is dismissed, pressure to negotiate or reconsider will dissipate or even dissolve and
stonewalling can confidently be resumed.

53, If the floodgates argument was in fact being invoked in good faith then it would augur
very badly indeed for the United Nations since it would imply that there are actually many
cases in which the Organization has unfairly refused to provide a remedy and that the
United Nations will not budge unless litigation is initiated. In fact, if the current litigation
is dismissed by the United States Court of Appeals the result will not be to put the lid on
future litigation. Rather, such an outcoms is likely to generate even more pressureé on
victims and advocates to try to persuade other authorities and courts in other countries that
the United Nations®™ immunity in such situations leads to an unconscionable result that
needs somehow to be rectified,

Crcating a bad precedent

56. A closely related argument is that “if the LN, settles with private claimants or enters
into dispute resolution processes that result in @ finding that compensation is owed, it may
have a chilling effect on the Organization™* But this suffers from the same infirmities as
the floodgates argument, If United Nations® practices in terms of third party liability are
consistent and fair, and if ¢laims are settled on a basis that is sustainable for the
Organization, there is no reason why there would suddenly be a rash of claims that are not
currently being pursued, The fear of cresting a bad precedent is a classic argument to
justify inaction in the face of injustice.

Penalizing troop contributing countries

57. Various observers have suggested that recognition of liability in a case such as cholera
in Haiti would deter troop coniributing countries (TCCs) from participating in future
missions. But there ave sevéral problems with this analysis. First, the reputational damage
caused to TCCs by the United Nations® rejection of legitimate claims is surely even greater
than that flowing from a just settlement, A festering sore is much worse than a wound that

" is healed. Second, those States that are generally keen to contribute troops will be less

likely to be asked if their contingents remain under the shadow of unresolved allegations.
Third, in line with the General Assembly’s 1995 resolution on thitd party liability, the
principal burden of financial settlements that are reached in response to legitimate claims
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should fall upon the Qrganization itself and not upon the individual State, Thus the most
effective way to address the fears of TCCs is to ensure that an insurance scheme is in place,
whether set up internally or with an external insurer,

Undermining the financial viability of peacekeeping

58. Fears have been expressed that the success of the current litigation could “hanlaupt’ the
United Nations itself, or at least its peacekeeping operations, These fears reflect
caleulations based on the amounts claimed by the litigants before the United States courts:
$100,000 for deceased victims and $50,000 for each victim who suffered illness and injury,
Multiplied by the current official figures of 9,145 dead and 779,212 infected, potential
liability, excluding claims for those certain to die and be infected in the years ahead, would
armount to $39,875,100,000 or almost $40 billion. Sinee this is almost five times the total
annual budget for peacekeeping wotldwide, it is a figure that is understandably seen as
prohibitive and unrealistic. At a time of widespread budgetary austerity, shrinking support
for multilateral development and humanitarian funding, and the prioritization of funding for
the refugee crisis, it is perhaps not surprising that both the United Nations and Member
States have in effect put the Haiti choléra case into the ‘top hard basket® and opted to do
nothing. :

59. But again this is short-sighted and self-clefeating. The figure of $40 billion should stand
as a warning of the consequences that could follow if national courts become convinced
that the abdication policy is not just unconscionable but also legally unjustified. The best
way to avoid that happening is for the Unitad Nations to offer an appropriate remedy. The
present report is not the place to offer a detailed estimate of what that should look like or
what it might cost. But there are certain guidelines and precedents that can helpfully be
kept in mind in this context.

60, First, scholars have debated whether the optimal approach for.the United Nations to
take is one that proceeds from the principles of human rights or from the law of torts. For
acadermnic purposes, a rich debate can and has already been had around some of these issues.
From the perspective of the United Nations, neither of these regimes fits the situation
perfectly and elements can be drawn from both in shaping the best response.*?

61, Second, the General Assembly’s 1998 resolution on third party liability is of major
relevance.* It sets a temporal limitation for the submission of claims, but this may be
extended by the Secretary-General in exceptional circumstances, Compensation payable
for injury, illness or death is ta be determined by reference to local compensation standards,
hut cannot exceed $50,000. Compensation i not payable either for non-cconomic loss or
for punitive or moral damages.

62, Third, various precedents exist for the United Nations to make one-time lump sum
payments for damages caused by peacekeeping operations. An agreement reached with
Belgium in 1965 involved acceptance of “financial liability where the damage is the result
of action taken by agents of the United Nations in viplation of the Jaws of war and the rules
of international law”, but was stated to be “without prejudice to the privileges and
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immunities which the United Nations enjoys”. Similar agreements were also entered into
with Luxembourg in 1966 and Italy in 1967. ;

63. Fourth, different arrangements might be contemplated for cases of death than for those
involving injury. Given the ongoing nature of the problem and the complexity of
compensating all of thase who became ill, a programmatic approach might be an important
element in relation to the second category of victims,

64. Fifth, guidance might be drawn from important precedents for lump sum settlements at
the national level, Relevant examples include the arrangements set up in the United States

. 1o compensate the victims of the September 11, 2001 terrorist attacks,* the USA-France

agreement in 2014 to compensate Holocaust vietims,” and the Canadian Reparations
Programme for the Indian Residential $chool System, created to redress the historical
legacies of discrimination suffered by Aboriginal children attending those schools,”

63. It is clear that the United Nations could make use of these various precedents in order to
shape an approach to compensation as pait of a broader package that would provide justice
to the victims and be affordable,

Why the United Nations® position needs to change

66. The Special Rapporteur has argued above that the major concerns that appear to
underlie the abdication appreach can all be addressed satisfactorily without jeopardizing
any core interests of the United Nations or its Member States. But the case to be made in
favour of action is actually much stronger than that conclusion might suggest, Thus, before
outlining what a constructive and responsible approach might look like, it is important to
highlight the positive reasons which argue strongly for an urgent change of policy,

67, Peacekeeping: This is an increasingly crucial part of the United Nations® role in many
parts of the world, Its potential to succeed depends on various factors, but pre-eminent
among them are its legitimacy, credibility, and responsiveness. In Haiti, the reputation of
MINUSTAH has been gravely tarnished by the cholera episode. And the message that the
Organization is unprepared to accept responsibility for negligent conduct which gives rise
to dire consequences, despite the fact that it has been definitively found guilty both in the
scientific world and in the court of public opinion, will not have escaped other States that
are contemplating agreeing to host or participate in peacekeeping operations. While there
is a big difference between sexual abuse and negligent conduct, there is an important
message for the United Nations in the Haiti context to be learned from the Independent
Inquiry into sexual abuse in the Central African Republic, It warned that “[wlhen the
international community fails to care for the victims or to hold the perpetrators to account™
it amoumts to a betrayal of trust,®
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68, The rule of law: The Secretary-General and the Deputy Secrctary-General have given
strong voice to the resolutions of the General Assembly underscoring the ceniral
importance of respecting the rule of law. Yet, the UN"s approach in this case undermines
the rule of law and diminishes the UN"s credibility as an advocate for its respect. By failing
to take even minimal steps to hold itself accountable and compensate those affécted or even
to explain the reasons for its refusal to do s, the UN replicates the very behaviour it seeks
to modify elsewhere. The rule of law requires that the TN abide by its treaty obligations,
including those under the SOFA, as well as fundamental human rights such as providing an
effective remedy to those harmed by the Ovganization. It also requires that it act
consistently and respond in comparable fashion to all legitimate private law claims made
agalnst it, The Organization should be leading by setting & good example.

6%, Human rights: One of the UNs most impressive human tights achievements [n recent
years emerged from a similar time of crisis within the Organization as a result of its role in
the final months of the ¢ivil war in &ri Lanka in 2010. [n response to concerted criticism,
the Secretary-General fivst commissioned an [nternal Review Panel 1o explore whether the
United Nations had met its responsibilities to prevent and respond to serious violations of
human rights and humanitarian law. He then followed up by announcing his Human Rights
up Front initiative which “aims to help the UN act more coherently across the pillars of the
Organization’s work — peace and security, development, and human rights®, As the Deputy
Secretary-General has noted, “Human Rights up Front is about improving how the UN
system functions and how staff members are to perform.” Yet the refusal to addeess the
human rights violations that have occwred in Haiti as a result of the cholera epidemic
stands in stark contrast to the excellent intentions of that initiative,** Unless action is taken,
the message is that & double standard applies according to which the United Nations can
insist that Member States respect human rights, while rejecting any such responsibility for
itself even in a particularly egregious situation.

70, Remedies: The provigion of remedies for wrongdoing s an essential dimension of the
Taw relating to immunity, of human eights law, of the rule of law, and of the principle of
accountability. The High Commissioner for Human Rights regularly and rightly
admonishes states which refuse to provide s remedy to those whose human rights have been
violated, yet in the Haiti case the United Nations has refused even to contemplate a range of
remedies which could reasonably and feasibly be provided, Similarly, in the wansitional
justice context, the United Natlons consistently calls upon States to acknowledge
wrongdoing, to ensure meaningful processes for the vindication of claims, and to provide
vietims with redress. Yet in the Haiti case the viotims are told that a handful of broadly-
focused development projects should provide sufficient redress, Even in the context of
armed conflicrs, various United Nations bodies have urged States to provide forms of
gompensation, whether ex gratia or otherwise, to the killed or injured even though the legal
obligation to provide such compensation is not uncontested.

71, The Office of the Secretqry-General: It is vital that the integrity of the Office of the
Secretary-General be upheld. The current Secretary-General has visited and grieved with
cholera vietims in Huiti, has talked of the Organization’s moral duty, and has generally
expressed deep concern about the issue. But he has consistently stopped short of taking any
of the steps that are required if the United MNations is to move beyond its policy of
abdicating responsibility. From the outside, and to many on the inside, the reason seems to
be that the legal advice given by the Office of Legal Atfairs has been permitted 10 override
all of the other considerations that militate so powerfully in favour of seeking a constructive
and just solution. Rule by law, as interpreted by the Office, has trumped the rule of law.
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72, In summary, what is at stake is the Organization®s overall credibility in many different
areas. s existing position on cholera in Haiti is at odds with the positions that it espouses
so strongly in other key policy areas. It has a huge amount to gain by rethinking its position
and a great deal to lose by stubbornly maintaining its current approach.

The Way Forward

73, The abdication approach has thrived becanse sterile legal formalism, facilitated by a
failure to explore constructive options, has been permitted to prevail, But that approach is
contrary to both the interasts of justice and the interests of the United Nations. ‘

74, There are strong grounds for now adopting a new approach. First, the element of doubt
as 1o the United Nations® responsibility for the introduction of cholera has beety definitively
removed. A series of studies and statements subsequent to the Independent Expett Panels’
report, as well as thelr own ¢larification, leave no reasonable doubt and the United Nations'
position must reflect that reality. A policy that might arguably have been justified in years
gone by, is ¢learly no longer supported by the scientific facts,

73. Becond, the existing policy was formulated some six years ago, and pays no heed to the
important lessons that have emerged from both the Human Rights up Front initiative and
the Panel report on the Central African Republic.

76. Third, there is now a much stronger commitment to taking the rule of law seriously in
the sontext of the approach adopted within the United Wations itself, and this neads to be
reflecied in the response to cholera in Haiti, '

77, This report i3 not the appropriate cottext in which to spell out in detail the steps that
should now be taken to right the wrongs that have occurred, But it is possible to sketch in
broad outling the principal steps that should be considered.

(1) First and foremost, there should be an apology and an- acceptance of
responsibility in the name of the Seeretary-General. This should be done as
soon as possible in order to provide the foundation upon which subsequent
steps can be based,

(2)  Consideration needs to be given to constructing a policy package to address
the need for compensation to the victims,

(3}  The development projects which the United Nations has initiated since the
outbreak of cholera can bs a part of the oversll package, although
consideration should be given to tailoring them more appropriately towards
the specific rights and needs of those who have been infected. But these
project=-based initiatives should not be seen as a substitute for personal
compensation, especially for those who have died as a result of the outbreak.
The funding arrangements for this compensation could be shaped in light of
the glements identified above,

(4y  The process that is followed once the initial step has been taken will be
important and should reflect a newfound commitment to consuliing with ‘all
stakeholders on as transparent a basis as possible.

(3)  The process outlined here should provide the foundation for a new approach
to be adopted by the United Nations in the future in such cases.

78. While the Secretary~General can and should of his own accord take the important step
of accepting responsibility, support from key Governments will also be crucial, Statss that
provide substantial support to the peacekeeping budget, particularly the United States



which is the principal contributor, should actively support a resolution to this ongoing crisis
that respects the rights of the victims of this tr agedy and best serves the reputational and
other interests of the United Nations,



