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BReakINg THe SILeNCe

Summary

Strategic Lawsuits Against Public Participation (SLAPPs) are on the rise in ontario. 
This has been recognised by the environment commissioner of ontario and various 
non-governmental organizations and municipalities across the province. it has also been 
acknowledged by the ontario Government which recently convened an expert advisory 
panel to provide advice on how to design an effective anti-SLAPP law for the province.

This report examines the need for anti-SLAPP legislation that protects citizens from being 
exposed to these meritless lawsuits. The report concludes that the ontario Government 
should enact anti-SLAPP legislation that includes the following three components:

•	 riGHT To PUBLic PArTiciPATion – Anti-SLAPP legislation should include a 
statutory provision explicitly guaranteeing the right to engage in public participation. 
This should be framed broadly to cover the many different ways citizens and groups 
participate. it should protect all forms of public participation and provide broad 
immunity from civil liability for persons and groups engaging in public participation.

•	 eArLy DiSMiSSAL MecHAniSMS – Anti-SLAPP legislation should include mecha-
nisms to allow for early review and an expeditious process for summarily determining 
the matter as well as means to simplify and lighten the burden on the defendant 
to defend against the SLAPP, including the provision of financial assistance. There 
should be a reverse onus in summary dismissal proceedings so that the initiator of 
the lawsuit must show that the action is proper and has merit.

•	 SLAPP DiSincenTiVeS – Anti-SLAPP legislation should provide strong disincentives, 
financial and otherwise, to dissuade potential SLAPP plaintiffs from initiating meritless 
claims. These include the authority of a court to award full indemnity costs and 
punitive damages against SLAPP plaintiffs and to require the officers and directors 
of a corporation which institutes a SLAPP to personally pay damages.
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PaRT 1

The Need for Anti-SLAPP 
Legislation in Ontario

in an article published almost 16 years ago in the Canadian Bar Review, chris Tollefson, 
professor at the faculty of Law, University of Victoria, predicted that SLAPPs – which had 
been, for the most part, an American phenomenon – would ‘become a significant feature 
of the canadian environmental law scene.’1 Professor Tollefson’s prediction was borne out 
when approximately a decade later, a report by the Uniform Law conference of canada 
(ULcc) identified SLAPPs in canada as an ‘observable reality [which] constitute a serious 
threat to the participation of citizens and groups in public debate.’2

SLAPPs are legal proceedings that have the principal effect of silencing public discussion 
on issues of public significance.3 They threaten and undermine well-established public 
participation rights by improperly using the judicial system to dissuade citizens from 
participating in public decision-making processes.4 The key to addressing SLAPPs is 
through a balanced approach that ensures citizens’ rights to public participation whilst 
preserving the rights of plaintiffs to pursue legitimate claims in court. Anti-SLAPP laws 
should neither protect nor support unscrupulous activists; but rather they should strive 
to ensure adequate and effective democratic decision-making, sustainable development 
and improved government regulation.

The power of a SLAPP comes from the use of the court system to intimidate the target and 
to exhaust its often-limited resources.5 it is not the strength of the case, but the threat of 
onerous and expensive proceedings which makes SLAPPs so harmfully effective. SLAPPs 
divert attention away from the discussion of a public issue and into the private courtroom. 
They often require enormous resources to defend against, particularly when the discovery 
process is used as a tool to harass and exhaust the resources of the defendant.6

SLAPPs threaten 
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Chilling Effect of SLAPPs

To be successful, anti-SLAPP laws must not only protect the targeted defendant, but 
also protect others who may want to engage in public participation.7 often, despite 
being within their legal rights, SLAPP targets end up abandoning the advocacy work 
that triggered the suit. in fact, the mere threat of being sued is generally sufficient to 
intimidate a target into submission.8 But the impacts of SLAPPs does not end there. 
The fear of also being SLAPPed, deters other people from participating on the same 
or other issues of public interest. The direct effect of a SLAPP is often dwarfed by the 
indirect effect it has on other citizens and its impacts on the ‘civic climate’ – making it 
less conducive to participation by individuals and groups. research indicates that ‘SLAPP 
plaintiffs fail to win their cases 77-82 per cent of the time’.9 However, the failure of the 
SLAPP plaintiff to win the case does not counter the chilling effect it has on subsequent 
public participation. While the action is dismissed in the majority of SLAPPs that reach 
the courts, the real issue is the silencing effect it has on citizens who are sued and its 
impact on the public generally.10

The power of a 

SLAPP comes from 

the use of the court 

system to intimidate 

the target and to 

exhaust its often-

limited resources.

What is a SLAPP?

SLAPPs are sometimes difficult to conceptualize. A good example of a SLAPP is 
given in a recent article by Dr. catherine norman of John Hopkins University. 
She describes a SLAPP in the following way:

Marc walks his dog by the canal twice a day. One day, he notices that the 
water smells foul and that there are several dead fish near the trail. He walks 
upstream until he finds an outflow pipe at a local manufacturing facility that 
seems to be the source of the odour. He notes the name, calls up his State 
EPA to complain, writes a letter to the editor for the local paper suggesting 
that the company ought to be shut down, and posts a few outraged status 
updates on a social networking page.

A few days later, Marc gets a call. He is being sued by the company for 
defamation, and they are asking for damages of $2.4 million dollars. He will 
need a lawyer, at considerable expense. Until the matter is resolved, he will 
have a hard time getting credit or a mortgage. Eventually, a judge will likely 
throw the case out, because all of Marc’s actions constitute protected speech 
[in the US], and the Judge may well require the company to pay Marc’s 
legal costs – but ‘eventually’ and ‘likely’ and ‘may well’ are not especially 
consoling to Marc. When this is over, he will never do anything like it again. 
Perhaps more saliently, his example will serve as a warning to other citizens 
or groups who might otherwise speak out on matters of public interest and 
governance that doing so could mean facing significant personal liability as 
well as the expense and risk of standing trial.

See catherine S. norman, ‘Anti-SLAPP Legislation and environmental Protection in the USA: An 
overview of Direct and indirect effects’, 19:1 Review of European Community and International 
Environmental Law (2010), 28, at 28.
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Impact on Public Participation and Governance

Anti-SLAPP measures ensure that the processes by which citizens participate in governance 
are guaranteed and protected. They protect the rights of citizens and move civil society 
and the justice system in the direction of increasing openness and civic participation.11 
SLAPPs threaten public rights that are critical to the functioning of our democratic system 
and have a direct, detrimental impact on democratic participation and dialogue. While the 
source of the harm may be ‘private’ the harm itself directly affects the democratic process 
and is unquestionably ‘public’.12

Public participation is widely regarded as essential to ensure that a broad spectrum of 
societal views and concerns are reflected in the development of new laws and policies 
as well as the issuance of approvals in relation to specific projects. Public participation 
ensures that government decisions have a greater air of legitimacy and tend to promote the 
acceptance of those decisions, even by those who may disagree with the final outcome.13 
Moreover, public input can provide decision makers with important information which 
they might not otherwise have. This includes information such as knowledge of local 
conditions and circumstances, as well as environmental violations due to the proponents’ 
past behaviour.

ontario has a variety of laws from the Environmental Bill of Rights, 1993 to the Planning 
Act that provide opportunities for public inputs in decision-making processes. SLAPPs 
threaten to undermine these provisions by dissuading citizens from making use of them. 
Thus, anti-SLAPP legislation would have a positive impact in ensuring that existing laws 
are properly applied and made effective.

Financial, emotional and Physical effects of being SLAPPed

SLAPPs cause significant emotional and financial stress on defendants who 
may find themselves embroiled in lengthy litigation proceedings and facing 
the resulting difficulties of keeping a job, maintaining family stability or even 
obtaining financial credit (with a significant legal claim pending against them). 
The ontario Lawyers’ Professional indemnity company (LawPro) describes 
the anguish of being served with a lawsuit:

Your emotions run the gamut from anger, defensiveness, giving up, and loss 
of control to fear and guilt. You may feel sick to your stomach and start losing 
sleep; your [work] suffers because of a lack of focus; you withdraw socially 
or want to just talk about the problem ad nauseam; you may use or abuse 
alcohol and/or drugs. And the process has not even started yet!

SLAPPs attack not just the finances and reputation of the public interest 
advocate, but also – in many cases – their emotional and physical well-being.

See ‘Practice Surviving being Sued’ 9:2 LawPRO (September 2010), 27, at 27, found at <http://
www.practicepro.ca/LAWProMag/PracticePitfalls.pdf>.

The harm SLAPPs cause 
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Effect on Monitoring and Enforcement

Part of governments’ rationale for expanding public participation has been a recognition 
that enforcement resources are inadequate and that public participation and citizen 
assistance is necessary to help address this weakness.14 SLAPPs affect the monitoring and 
enforcement of environmental laws and the activities of polluters. research suggests that 
SLAPPs have measurable negative impacts on the enforcement of environmental laws and 
allow polluters to generally take a less diligent approach to pollution abatement. in other 
words, when they know the public will be reluctant to complain or speak against them, 
polluters are more prone to pollute. Likewise, with less of a public call for enforcement 
action, it is often the case that fewer government resources will be allocated to monitoring 
and enforcement activities. regarding impacts in the U.S., catherine norman states that 
SLAPPs affect the costs and quality of the entire regulatory enterprise.15 SLAPP suits impact 
the dynamic and complex interactions between private citizens, environmental regulators, 
and polluting entities altogether and can even change the beliefs of one group about the 
power and actions of another.16

SLAPPs chill Lawyers Too

The pervasiveness and effect of SLAPPs have come to the point that the 
ontario Lawyers’ Professional indemnity company (LawPro), which is the 
legal malpractice insurer for ontario lawyers, has made a point of warning 
ontario lawyers of the risks of malpractice when taking on public interest 
clients. Labeling the representation of public interest advocates as a ‘malpractice 
hazard’, LawPro states:

Representing a public interest group can be risky for lawyers, says LawPRO 
Litigation Director and Counsel Lorne Shelson. Such a group may, for example, 
be the target of a SLAPP (strategic litigation against public policy) lawsuit, 
with enormous costs consequences that its members did not anticipate. […]

A public interest group may look on its lawyer as a knight on a white charger, 
but when things go wrong, the group may quickly turn on the lawyer, cautions 
Shelson. Scattering for cover, the group’s members may point fingers at the 
lawyer, saying “had you properly advised us, we wouldn’t have tilted at this 
particular windmill.” […]

As in other areas of practice, excess insurance is a valuable risk management 
tool for lawyers who represent public interest groups.

This sort of advice from the lawyers’ insurer may chill the enthusiasm of lawyers 
considering representing such clients. The fact that the insurer feels obliged 
to even raise this issue is very telling in regard to the prevalence and effects of 
SLAPPs in ontario.

See ‘Practice Pitfalls: LawPro looks at specific Malpractice Hazards in different Practice Areas’ 
9:2 LawPRO (September 2010), 2, at 3-4, found at <http://www.practicepro.ca/LAWProMag/
PracticePitfalls.pdf>.
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Anti-SLAPP Laws in Other Jurisdictions

Anti-SLAPP laws facilitate public participation, protect the environment, and maintain the 
integrity and effectiveness of the regulatory system. in this sense, an anti-SLAPP law is not 
solely a legislative act, but also ‘a communicative gesture sending a strong message to 
various stakeholders that the legislative and judicial authorities are aware of the existence 
of these abusive lawsuits and that they are not to be tolerated’.17

British columbia became the first province to enact anti-SLAPP legislation following Fraser 
v. Saanich,18 one of the first court decisions to formally recognize the existence of SLAPPs 
in canada. The Protection of Public Participation Act, however, was repealed six months 
after it was enacted, following a change in government in the 2001 Bc provincial election.19 
Subsequently, in Quebec, impetus for anti-SLAPP legislation grew following a controversy 
over a multi-million dollar lawsuit by a Montréal-based metal recycling company against 
environmentalists over allegations regarding pollution caused by the company to the 
etchemin river near Quebec city. in response, Quebec has amended its code of civil 
Procedure to dismiss an action if it was found to be a SLAPP.20

on the international front, the US states lead jurisdictions in providing for protection by 
means of anti-SLAPP laws. in 1989, the state of Washington was the first to pass such a 
law.21 Today, 27 states and one territory have enacted anti-SLAPP legislation. Ten more 

Public Participation in Ontario

in ontario, public participation in the environmental decision-making process 
is incorporated in numerous laws. ontario’s Environmental Bill of Rights, 1993 
(EBR), provides ‘means by which residents of ontario may participate in 
making of environmentally significant decisions by the Government of ontario.’ 
it creates public participation tools, allowing for notice of environmentally 
significant decisions and public comment periods, expanded rights of appeal 
with respect to government decisions, and provisions permitting members 
of the public to request government reviews of policies, laws and approvals. 
The eBr also allows citizens to request the government to investigate alleged 
environmental violations and creates a cause of action for harm to a public 
resource. other provincial statutes, such as the Planning Act and Places to 
Grow Act, also provide for public participation with respect to environmentally 
significant decisions.

on the federal level, the Canadian Environmental Assessment Act (CEAA) 
provides for public participation at several stages during the environmental 
assessment process. Similarly, the Canadian Environmental Protection Act, 1999 
(CEPA), sets out a number of public participation mechanisms. The Pest Control 
Products Act also contains public participation mechanisms with the aim of 
‘facilitating public access to relevant information and public participation in 
the decision-making process.’
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U.S. jurisdictions, including the U.S. federal government,22 are presently considering 
passing anti-SLAPP bills.23

on August 28, 2008, the Australian capital Territory’s Parliament became the first Austra-
lian jurisdiction to enact anti-SLAPP legislation.24 The Protection of Public Participation Act 
was largely in response to a high-profile SLAPP suit, Gunns v. Marr and Ors.25 Gunns Ltd, a 
forestry company, sued conservation groups and individuals claiming approximately AUS 
$6.3 million in damages. The forestry company alleged that the defendants had interfered 
with its contractual relations and had conspired to cause injury by other illegal means.

A fuller comparison of anti-SLAPP legislation in various jurisdictions, summarizing their 
strengths and weaknesses, is attached as an Annex to this report.

ontario is now also starting to take the issue more seriously with its establishment of 
an expert advisory panel to provide input advice on how to design an effective piece of 
anti-SLAPP legislation. it was tasked with providing recommendations to the provincial 
government by the end of September 2010.

The rise of SLAPPs in Ontario

in the ontario context, there has been a worrisome trend of SLAPP suits. The following are some recent 
notable examples:

cOmmuniTy Air: A community group and seven of its directors were sued in defamation by the Toronto 
Port Authority regarding comments made about the re-industrialization of the Toronto waterfront. The Port 
Authority sought $850,000 in damages. in response, the defendants argued that the suit was a SLAPP aimed 
at chilling legitimate public debate and silencing critics who were opposed to the proposed development. The 
Globe and Mail described the case as a ‘hollow and cynical SLAPP’.

ÉdiTiOnS ÉcOSOciÉTÉ: Barrick Gold and Banro are suing Éditions Écosociété (a small Quebec-based 
publisher) and authors Alain Deneault, Delphine Abadie, and William Sacher over the publication of Noir 
Canada, Pillage, corruption et criminalité en Afrique. Altogether they are suing for approximately $11 million 
dollars. Barrick Gold and Banro state that the book is libelous and that the defendants have orchestrated an 
international campaign to harm their reputations. Politicians, academics and civil society groups have labeled 
these suits as SLAPPs as they appear to be a direct attack on freedom of expression and public debate on 
matters of public interest.

Big BAy POinT: SLAPP suits were launched by the developer of a resort in the Town of innisfil on Lake 
Simcoe. Approximately $90 million dollars in damages were claimed against the defendants who opposed the 
development. The developer also brought a costs motion against parties, local citizens and their lawyers in a 
related appeal before the ontario Municipal Board. Although the motion for costs was eventually dismissed, 
the costs proceedings took seventeen and a half days, requiring the respondents to endure significant legal 
fees, expenses and stress.

These cases provide a snapshot of recent ontario SLAPPs that have made it to the courts. However, as noted 
above, a significant impact of SLAPPs and the threat of SLAPPs is their chilling effect and the impacts that 
they have on regulatory practices. These aspects are not reflected in the court dockets.
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PaRT 2

Why Existing Laws 
are Inadequate

Given that canadians already have constitutional rights to freedom of thought and 
expression as well as legislated protections against frivolous proceedings, why is specific 
anti-SLAPP legislation needed? And won’t an anti-SLAPP law improperly hamper people 
who have been wrongfully defamed from protecting themselves using defamation law?

Canada’s Lack of Constitutional Protection against SLAPPs

one of the main arguments advanced in canada in support of anti-SLAPP legislation has 
been the lack of constitutional protection afforded to citizen participation in government 
processes.26 in contrast, in the United States, the first Amendment has been interpreted 
by the courts as constitutionally protecting citizen participation in government and a 
substantial body of American jurisprudence has developed to protect defendants from 
exposure to SLAPP suits.27 in addition, the U.S. courts have imposed procedural safeguards 
to respond to the SLAPP phenomena, such as fast-tracking cases to a preliminary hearing 
for summary judgment, subjecting the SLAPP plaintiffs’ pleadings to a heightened 
standard of review, and shifting the onus of proof on the plaintiff to carry the burden of 
demonstrating why the suit should not be dismissed.28

Beyond the constitutional guarantee under the first Amendment as well as a substantial 
body of American jurisprudence which favours protection for SLAPP targets, more than 
half of the states in the U.S. have taken the additional step of augmenting constitutional 
protection with anti-SLAPP legislation.

in contrast, there is no constitutional protection in canada against SLAPPs. While section 
2(b) of the Canadian Charter of Rights and Freedoms, guarantees ‘freedom of thought, 
belief, opinion, and expression,’ the Supreme court of canada has held that the Charter 
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does not apply in relation to litigation between private parties.29 This has precluded the 
development of jurisprudence along the lines that have evolved in the United States to 
protect individuals and groups from SLAPP suits.30 This factor underscores the need for ef-
fective anti-SLAPP law to ensure that citizens who engage in public participation in ontario 
receive a comparable level of protection to that provided in other democratic societies.

Remedies offered by the Common Law 
and Rules of Civil Procedure

The common law and rules of civil procedure seem to offer a number of remedies against 
abusive litigation and may appear at first instance to provide SLAPP defendants with a 
potential recourse against SLAPP suits.

The common law gives a court an inherent jurisdiction to control abuses of process. This 
power is codified in s. 140 of the Courts of Justice Act, which provides authority to control 
vexatious litigants by barring any further proceedings from being instituted or preventing 
a proceeding previously instituted from being continued.31

ontario’s rules of civil procedure also appear to offer a number of remedies to address 
proceedings which are brought for an improper purpose. However, reports prepared by 
the Uniform Law conference of canada (ULcc) on SLAPPs and for the Attorney General 
of ontario on civil justice reform conclude that common law and the existing rules of civil 
procedure have not been effective in summarily dismissing meritless claims, including 
SLAPP suits.32

rULe 20 – SUMMAry JUDGMenT

ontario’s rule 20 allows a motion for summary judgment by either the plaintiff or the 
defendant. The court may grant the motion if it is satisfied that there is no ‘genuine issue 
for trial.’ This test is a very difficult one to meet and statistics from the Ministry of Attorney 
General confirm that few summary judgment motions are brought.33 Moreover, the ULcc 
notes that cases in which summary judgment have been granted have generally not involved 
allegations of abuse of process, but have instead been confined to the more ‘traditional 
points like lack of evidence or a cause of action as a whole.’ According to the ULcc, ‘the 
debate has focused on credibility of witnesses but not the motivation of the plaintiff or 
the value of the lawsuit in achieving legal rather than strategic ends.’34

on January 1, 2010, the ontario rules of civil Procedure were amended to expand the 
powers of a court hearing a motion for summary judgment to weigh evidence, evaluate 
the credibility of a deponent and to draw inferences.35 While these additional procedural 
mechanisms enhance the opportunity for early review and dismissal of SLAPPs, these 
amendments alone are unlikely to sufficiently deter SLAPP plaintiffs. This is because the 
decision to proceed with a SLAPP is often a tactical one, aimed at retaliating against citizens 
who have engaged in public participation and at discouraging future opposition.36 Thus, 
the risk of losing the case on summary judgment may not be a significant concern for a 
SLAPP plaintiff – especially if he can extend the dismissal proceedings as long as possible. 
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SLAPP plaintiffs are also better able to absorb the high costs of litigation irrespective of 
the outcome of the case.37

As Professor Tollefson notes on page 206 of his article:

Unlike other plaintiffs, a SLAPP filer’s main concern is by definition, not monetary 
compensation or other legal remedy to correct a wrong or grievance. The decision 
to proceed with a SLAPP is usually a highly tactical one, forming part of a larger 
strategy… These goals can be achieved without winning a lawsuit or for that matter, 
carrying it forward to a determination on the merits.38

As such, an effective anti-SLAPP strategy must include provisions to deter SLAPP filers 
from initiating these suits in the first place. The amendments to rule 20 fail to do this.

rULe 21(3) (D) – DeTerMininG An iSSUe Before TriAL

rule 21(3) (d) is another rule that could theoretically provide a remedy against SLAPP suits. 
The rule provides that the defendant may move before a judge to have an action stayed 
or dismissed on grounds that the action is frivolous or vexatious, or for a determination 
of an issue before trial. However, rule 21(3) (d) has generally been used to deal with the 
issue of res judicata or a multiplicity of proceeding.39 According to the ULcc, it is extremely 
rare for this rule to be used ‘to curb abuse in the SLAPP sense of harassing defendants by 
the costs and stresses of the legal system.’40 This is because ‘[t]he courts will only dismiss 
an action as being frivolous, vexatious or abusive only in the clearest of cases where it is 
plain and obvious that it cannot succeed.’41

rULe 25.11 – STriKinG oUT A PLeADinG

rule 25.11 allows the court to strike out all or part of a pleading or other document with 
or without leave to amend, on the ground that the document is scandalous, frivolous or 
vexatious, or is an abuse of process to the court. The ULcc observes that ‘[m]ost of the 
cases in which this remedy has been granted have expunged parts of the pleading that 
went beyond the bounds of relevance or propriety. Very few if any struck out pleadings 
entirely without leave to amend or begin again.’42 According to the ULcc,

[j]udges are reluctant to find that a cause of action does not exist or has no hope of 
success without a full trial. Nevertheless waiting for a trial, and enduring the costs 
of procedures, in the meantime, produces the costs and stress that are alleged to 
be the principal motivation of the plaintiffs who bring these actions. Thus, these 
rules are seldom likely to be of use to SLAPP defendants.43

consequently, there needs to be stronger reforms beyond those provided under ontario’s 
Rules of Civil Procedure to address SLAPP suits. The rules offer little explicit direction with 
regard to the need for special judicial scrutiny of SLAPPs and no clearly defined guidelines 
with which to deal with cases of this kind. in the absence of a clearly enunciated government 
affirmation on the importance of public participation and the need to scrutinize cases 
where it is alleged that a plaintiff is deliberately using the legal system to thwart this value, 
there is little to deter SLAPP plaintiffs from filing meritless actions in the first place, and 
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relatively few legal tools at the disposal of SLAPP targets to respond effectively when their 
rights are put in jeopardy.44

rULe 57 – coSTS of ProceeDinGS

Under s. 131 of the ontario Courts of Justice Act and rule 57 of the rules of civil Procedure, 
a court has discretion to determine by whom and to what extent the costs of a proceeding 
shall be paid. The general practice in ontario is for courts to award costs to the successful 
parties in a proceeding.

This practice of awarding costs to the successful party is distinct from the general practices 
in U.S. jurisdictions where costs awards are not usually made. This distinction has given 
rise to the argument by some commentators that the situation in the U.S. necessitates 
anti-SLAPP laws, while the situation in canada does not.

This argument is faulty for several reasons. Although canadian courts often award costs, 
they generally do not order the full costs of a proceeding. A successful litigant often receives 
only a fraction of the actual costs of retaining counsel and paying for the disbursements 
involved in litigation. The problem is compounded by the fact that SLAPP plaintiffs generally 
have the resources to pay costs awards and have taken into account these expenses when 
launching their SLAPP suits. Moreover, to require innocent defendants to endure months 
of uncertainty and emotional and financial hardship until an award of costs is given at 
the end of a long proceeding is unfair and does little to maintain a civic climate of public 
participation. Moreover, many SLAPPs are abandoned or settled on unfair terms thus 
avoiding the opportunity for costs to be awarded.

To provide an effective disincentive to launching a SLAPP, the courts must be empowered 
and guided by the need to award full indemnity costs against SLAPP plaintiffs and to 
further stigmatize these litigants through the imposition of punitive damages. The Courts 
of Justice Act and the rules of civil Procedure do not sufficiently provide courts with this 
guidance or powers to set the example that SLAPP suits will not be tolerated.

Balancing Public Participation with the Law of Defamation

The traditional law of defamation sought to protect an individual’s reputation irrespec-
tive of fault and regardless of whether actual injury could be shown. it clearly favoured 
protection of reputation over freedom of expression. Under the traditional law, once a 
plaintiff established the publication of the defamatory statement, the plaintiff was entitled 
to damages, unless the defendant could establish a valid defence of truth, fair comment 
or privilege.

in the recent Supreme court of canada decisions of Quan v. Cusson45 and Grant v Torstar 
Corp,46 the court altered the common law of defamation in canada to make it more 
consistent with the law in other commonwealth jurisdictions by recognizing a new defence 
of ‘responsible communication of matters of public interest.’ While these landmark 
decisions constitute a major victory for media organizations, the new defence articulated 
by the court is unlikely to afford protection to ordinary citizens or community groups. 
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Strong calls for Action on SLAPPs

in his 2009 annual report, the environmental commissioner of ontario (eco) 
called upon the provincial government to enact legislation to halt SLAPPs. The 
commissioner stated that

The public’s right to participate in decision-making over matters of public 
interest is a cornerstone of our democratic system… The ECO sees a need for 
provincial legislation that would put both sides of development disputes on 
equal footing. Such legislation could serve to halt SLAPP suits in their tracks.

The Association of Municipalities of ontario has also advocated legislative 
reform to address the SLAPP problem and more than 65 ontario municipalities 
have enacted anti-SLAPP resolutions.

Seventy public interest organizations have petitioned the Premier to take action 
and the province’s leading environmental non-governmental organizations 
have ranked anti-SLAPP legislation as a top priority that they want the ontario 
government to address.

More than 250 university professors across canada have also signed a petition 
asking for immediate adoption of an anti-SLAPP law in ontario.

for the environmental commissioner of ontario’s report, see environmental commissioner of on-
tario, Building Resilience: Annual Report 2008-2009 (eco, 2009), at 25;. for the call by the Associa-
tion of Municipalities of ontario, see Association of Municipalities of ontario, Alert no. 09/069 (15 
october 2009), found at <www.amo.on.ca/AM/Templateredirect.cfm?>. The petition from environ-
ment groups can be found at <www.greenprosperity.ca/slapp.php>. The petition by the university 
professors was signed in relation to the lawsuit brought by Barrick Gold and Banro corporation 
against Éditions Écosociété and authors Alain Deneault, Delphine Abadie and William Sacher.

The test formulated by the court requires that a number of factors be weighed in order to 
determine whether a defence of responsible communication has been established. These 
include whether the publication dealt with a matter of public interest and whether the 
publisher was diligent. An assessment of the issue of due diligence involves consideration 
of the public importance of the matter, the urgency of the matter, the status and reliability 
of the source, whether the plaintiff’s side of the story was sought and accurately reported, 
whether inclusion of the defamatory statement was justifiable, and other relevant aspects.47

The application of this defence is uncertain for media organizations given the number of 
factors that need to be weighed by the court. The extension of this standard to citizens 
and community groups engaged in public participation, therefore, would be inappropriate, 
given that they do not possess the level of special skill, knowledge, experience, ready 
access to legal assistance and the large resources of media organizations in order to be 
able to verify the accuracy of a story prior to publication. A lay person is thus unlikely to 
be in a position to be able to undertake the due diligence steps that a journalist would 
be able to take before making a statement on a matter of public interest. consequently, 
an ordinary citizen ought not to be held to the same standards as media defendants who 
are professionals engaged in the business of reporting news accurately. The defence 
afforded to citizens engaged in public participation, thus, has to be more generous than 
that afforded to journalists.48
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Anti-SLAPP legislation in other jurisdictions has sought to address this problem by 
providing for a qualified privilege for statements made by citizens who are engaged in 
public participation. A number of U.S. states specifically address defamation claims made 
in the context of SLAPP suits by providing for qualified privilege where the statement has 
been made by a person engaging in public participation.49 British columbia’s repealed 
anti-SLAPP legislation also adopted this approach and provided qualified privilege to 
communications made in the context of public participation.0 

The Australian capital Territory’s (AcT) anti-SLAPP legislation, in contrast, specifically 
states that it does not apply to actions for defamation. This was presumably done to 
ensure that the AcT legislation was consistent with the extensive reform to defamation law 
which had been undertaken by the Australian states and territories to promote a uniform 
approach.51 Beyond promoting consistency amongst the Australian states and territories, 
the new uniform approach in Australia also sought to ensure that defamation law did not 
place unreasonable limits on freedom of expression, particularly with respect to matters 
of public interest and importance.

Quebec’s Code of Civil Procedure, does not expressly address the issue of defamation 
claims within the SLAPP context. However, the law of defamation in Quebec differs from 
that of other provinces in that it is governed by the Civil Code of Quebec and Quebec’s 
Charter of Human Rights and Freedoms. The provisions in the Civil Code of Quebec, which 
govern the rules of civil liability, also govern defamation. consequently, in an action for 
defamation, the plaintiff must establish the existence of fault, damage and a casual link 
between the two. communicating false information per se, under Quebec’s civil law, is 
not necessarily actionable.52

Anti-SLAPP legislation for ontario will need to specifically address the issue of defamation 
and modify the common law to provide greater protection for citizens beyond that provided 
by the recent cases of Cusson v. Quan and Grant v. Torstar Corp.

Are Anti-SLAPP Laws a Sword for nimBys and Activists?

A concern that is sometimes heard regarding anti-SLAPP laws is that they 
would give protestors and anti-development advocates a licence to tarnish the 
reputations of legitimate business owners and public officials.

This, however, is not the case. Anti-SLAPP legislation is a protective shield to 
protect citizens from meritless lawsuits. They cannot be used as a sword to 
fight against developers, businesses or public servants. This is because these 
anti-SLAPP laws are reactive in nature. it is only when a meritless suit is brought 
against a citizen or group that anti-SLAPP protections apply. They cannot be 
initiated by a citizen or group who has not been sued. These protections help to 
stop abuses of the court system. Proper merited claims against activists are not 
protected by anti-SLAPP laws. Similarly, anti-SLAPP laws neither promote nor 
support ‘not-in-my-back-yard’ (niMBy) advocacy by local residents opposing 
projects that are in the public interest. Municipal and administrative decision-
makers (including the ontario Municipal Board) have strong procedural powers 
to control the processes before them, which would not be negatively affected 
by anti-SLAPP legislation.
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PaRT 3

Key Components of an 
Effective Anti-SLAPP Law

Legal experts and academics who have studied the SLAPP phenomena have developed 

a three-part test to evaluate the effectiveness of anti-SLAPP statutes in protecting public 

participation.53 According to them, an effective anti-SLAPP statute must include the 

following three components:

•	 riGHT To PUBLic PArTiciPATion – Anti-SLAPP legislation should include a 

statutory provision explicitly guaranteeing the right to engage in public participation. 

This should be framed broadly to cover the many different ways citizens and groups 

participate. it should protect all forms of public participation and provide broad 

immunity from civil liability for persons and groups engaging in public participation.

•	 eArLy DiSMiSSAL MecHAniSMS – Anti-SLAPP legislation should include mecha-

nisms to allow for early review and an expeditious process for summarily determining 

the matter as well as means to simplify and lighten the burden on the defendant 

to defend against the SLAPP, including the provision of financial assistance. There 

should be a reverse onus in summary dismissal proceedings so that the initiator of 

the lawsuit must show that the action is proper and has merit.

•	 SLAPP DiSincenTiVeS – Anti-SLAPP legislation should provide for strong disincen-

tives, financial and otherwise, to dissuade potential SLAPP plaintiffs from initiating 

meritless claims. These include the authority of a court to award full indemnity costs 

and punitive damages against SLAPP plaintiffs and to require the officers and directors 

of a corporation which institutes a SLAPP to personally pay damages.

This section of the report elaborates on each of these key components and provides 

recommendations on how an ontario anti-SLAPP law should address these aspects.
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Substantive Right to Public Participation

The right to public participation is a standard norm of democratic societies. Article 25 of 
the international covenant on civil and Political rights (to which canada is a party along 
with 166 other countries) states:

Every citizen shall have the right and the opportunity … without unreasonable 
restrictions:

(a) To take part in the conduct of public affairs, directly or through freely chosen 
representatives […].54

Most anti-SLAPP statutes in the United States provide for a substantive right to public 
participation and define the scope of protected activities.55 By providing a straightforward 
means for identifying SLAPPs, statutory recognition of the right to public participation 
assists the early identification of SLAPP suits and enhances the prospect of securing 
their quick and early dismissal. it provides a means of determining how the balance will 
be struck between the competing public and private interests that may collide in SLAPP 
litigation by ensuring that only public interest advocacy is protected.

To be effective, the right to public participation must be clearly defined as being restricted 
to advocacy that is conducted in the public interest. This necessitates a clearly worded 
definition of ‘public interest’. if the types of advocacy are restricted to only those that are 
advanced in the public interest, problems of over-deterrence and over-inclusion can be 
avoided.

once it is determined that the activity is in the public interest, the forms of that activity 
should be defined expansively. They should cover both communications and conduct. 
The right must be framed broadly to cover and protect all forms of public participation 
and provide broad immunity from civil liability for persons and groups engaging in public 
participation. in this respect, it should be kept in mind that SLAPPs may arise from a 
conflict of perceived personal liberty and fundamental democratic rights resulting in an 
unjustifiable interference with the right to public participation.56

The right should encompass the diverse ways in which citizens and groups can engage 
in public participation to influence public opinion or promote further lawful action by a 
public body in relation to an issue of public interest. Public participation should be defined 
to include traditional lobbying, demonstrations, petitions, boycotts and pursuing judicial 
and administrative remedies.

British columbia’s Protection of Public Participation Act adopted an approach along the 
lines of several U.S. states by explicitly stating that the purpose of the Act was to encourage 
public participation. Public participation was defined under the Act as ‘communication or 
conduct aimed at influencing public opinion, or promoting or furthering lawful action by 
the public or any government body, in relation to an issue of public interest.’57 Australia’s 
anti-SLAPP law adopts a similar approach and defines public participation as ‘conduct 
that a reasonable person would consider is intended (in whole or part) to influence public 
opinion, or promote or further action by the public, a corporation or government entity, 
in relation to an issue of public interest’. 58
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The Uniform Law conference of canada’s Model Act on Abuse of Process (ULcc’s Model 
Act) also includes a provision defining public participation and provides the court with 
authority to dismiss a proceeding if a principal purpose for bringing the proceeding was 
to dissuade the defendants and other persons from engaging in public participation.59

in contrast, Quebec’s anti-SLAPP law which amended Quebec’s Code of Civil Procedure, 
does not provide a definition of public participation. rather than setting out specific rules 
for SLAPPs, Quebec’s Code of Civil Procedure strengthens existing provisions on abusive 
proceedings and allows the court, at any time and even on its own initiative, to declare an 
action or pleading abusive.60 it should be noted, however, that Quebec law, unlike other 
provinces, provides for a constitutional guarantee to freedom of expression which extends 
to the realm of private relations. in Quebec, freedom of expression is protected under 
the Charter of Human Rights and Freedoms and governs the relations between citizens.61 
in contrast, ontarians who are subject to SLAPPs are not afforded similar constitutional 
protection. According to Professor Tollefson, ‘[g]iven this constitutional lacuna, the first 
step in developing canadian anti-SLAPP legislation is to articulate a statutory right of 
public participation’.62

recoMMenDATion # 1: Anti-SLAPP legislation for ontario should define the 
purpose of the legislation as intended to encourage public participation and 
to prevent the use of the courts by persons bringing proceedings or claims 
that thwart the right of citizens and groups to participate in public debate on 
matters of public interest.

recoMMenDATion # 2: Anti-SLAPP legislation for ontario should provide 
a statutory right to public participation.

recoMMenDATion # 3: Anti-SLAPP legislation for ontario should provide 
a clear definition of ‘public participation’ that requires a public interest 
component and includes a broad range of communications or conduct aimed 
at influencing public opinion, or promoting or furthering action by a public 
body, in relation to an issue of public interest.

A central problem in drafting anti-SLAPP legislation is how to best strike the appropriate 
balance between the need to protect the public against SLAPPs and the need to safeguard a 
person’s reputation from defamatory statements. one possible solution would be to adopt 
the approach taken by the repealed B.c. legislation and a number of American states and 
provide for a defence of qualified privilege for defamation claims made against citizens 
engaged in public participation. This would ensure that citizens or community groups 
whose conduct does not meet the standards applicable to media and whose conduct may 
fall short of constituting malice are not held liable. Qualified privilege will protect good faith 
communications from defamation claims while inappropriate ones will not be protected.

recoMMenDATion # 4: Anti-SLAPP legislation for ontario should include a 
defence of qualified privilege to citizens and community groups who engage 
in public participation in good faith.
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Early Dismissal Mechanisms

Mechanisms for early review and an expeditious process for summarily determining 
whether a proceeding is a SLAPP are key elements of anti-SLAPP legislation. Means to 
simplify and lighten the burden on the defendant to defend against the SLAPP through 
the provision of financial assistance and the use of reverse onus provisions are needed 
in any effective anti-SLAPP law.63

Some jurisdictions have elected to use an ‘improper purpose test’ in their SLAPP dismissal 
mechanisms which requires the court to consider the plaintiff’s motive or purpose for 
filing the claim. for instance, British columbia’s anti-SLAPP law required a SLAPP target 
(defendant) to establish on an application for summary dismissal that the principal 
purpose for which the proceeding was brought or maintained was an improper purpose.64 
Australia’s anti-SLAPP law adopted the same approach.65 But these types of provision are 
a mistake if the onus is left with the defendant to show an improper purpose. it is both 
difficult and time-consuming for the defendant to establish the plaintiff’s intent, making 
such an enterprise counter-productive when the aims of anti-SLAPP legislation should be 
to facilitate the expeditious and least costly dismissal of these suits. SLAPPs would be very 
difficult, if not impossible to establish using this approach. Unless a plaintiff has publicly 
stated its motive in commencing the lawsuit, a defendant would have a very tough time 
establishing an evidentiary foundation to satisfy the ‘improper purpose test’.

Ontario’s Anti-SLAPP Advisory Panel

in June 2010, the ontario Government announced that it was convening 
an expert advisory panel to advise it on how to design an effective piece of 
anti-SLAPP legislation.

The panel is tasked with advising the Attorney General of ontario on how to 
address five key issues relating to SLAPPs:

•	 A test for courts to quickly recognize a SLAPP suit;

•	 Appropriate remedies for SLAPP suits;

•	 Appropriate limits to the protection of anti-SLAPP legislation;

•	 Appropriate parties to benefit from the protection of anti-SLAPP legislation;

•	 Methods to prevent abuse of any future anti-SLAPP legislation.

The panel accepted written and oral submissions from the public on these 
issues over the summer months of 2010 and was asked to respond to the 
Attorney General with recommendations by September 30, 2010.

for more information on the Anti-SLAPP Advisory Panel, see the Ministry of the Attorney-
General of ontario’s website at < http://www.attorneygeneral.jus.gov.on.ca/english/anti_
slapp/>.
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it should therefore be the responsibility of the plaintiff to show that its purpose is not an 
improper one. This would most effectively be done by including reverse onus provisions 
in the Act to shift the onus of proof to the plaintiff to show that its purposes for filing a 
claim are not improper. This technique is not uncommon in anti-SLAPP legislation. Many 
anti-SLAPP laws include a reverse onus provision, including those adopted by several US 
states66 and Quebec.67

However, as one commentator writes, ‘SLAPPs are a problem because of their effect on 
public speech, and not principally because of the intent of the SLAPP plaintiff.’68 Although 
an improper purpose is a still a key determinant in many cases of whether a proceeding 
is a SLAPP, suits with no substance should also be addressed. Therefore, the test for 
summary dismissal should be broader than simply determining whether there was an 
improper purpose. ontario’s anti-SLAPP law should include a requirement that the 
plaintiff’s suit have merit as well.

An effective early dismissal mechanism would work as follows. A defendant would be 
required to establish that the activities which gave rise to the lawsuit prima facie fall within 
the definition of ‘public participation.’ (A comprehensive definition of ‘public participation’ 
must be included in the Act as suggested in recommendation # 3 (above) in order for this 
step of the test to function effectively.)69 The onus would then shift to the plaintiff (SLAPP 
filer) to demonstrate that the action has a reasonable prospect of success and to prove 
on the balance of probabilities that the suit was not brought for an improper purpose.

The ULcc’s Model Act has a recommendation similar to this. it recommends that the 
court should have authority to dismiss a proceeding even if the plaintiff has a reasonable 
prospect of success, when the court is satisfied that the lawsuit was commenced principally 
to deplete or exhaust the resources of the defendant or to dissuade the defendant or 
other persons from engaging in public participation.70 Although this test requires the 
plaintiff to show both no improper purpose and that it has a merited case, this is not an 
overwhelming burden for cases that are not SLAPPs.

The availability of financial assistance to assist SLAPP defendants without resources to 
defend their rights is also an important tool to ensure that a lack of adequate financial 
resources does not preclude a SLAPP target from defending itself. in this regard, the 
ULcc’s Model Act recommends that the court be authorized to provide advance costs, 
if justified in the circumstances and if the court finds that without such assistance the 
party’s financial situation would prevent it from effectively defending itself.71 The ULcc 
specifically worded the provision more broadly than the criteria that have been adopted by 
the Supreme court of canada for awarding interim costs. The ULcc is of the view that the 
‘party should not have to expend all its financial resources to defend itself in a proceeding 
that appears to be an abuse of process.’72

A publicly administered fund that provides financial assistance to SLAPP defendants 
would also be an effective tool for leveling the playing field between SLAPP defendants and 
plaintiffs and should be considered. A requirement that proposed settlements of dismissal 
motions must be approved by the court would be another important component to be 
included to ensure that SLAPPs are resolved on appropriate terms.
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recoMMenDATion # 5: Anti-SLAPP legislation for ontario should provide 
authority to the court to dismiss a proceeding if it finds that the defendant 
was engaged in public participation and the plaintiff’s case has no merit or 
was motivated by an improper purpose.

This could be achieved through a two-part test in which:

(1)  the defendant must make a prima facie case that it was engaged in public 
participation (as defined in the Act);

(2)  if the defendant is able to satisfy step (1), then the next step is engaged in 
which the onus is shifted to the plaintiff who must show that the case has 
a reasonable prospect of success and prove on the balance of probabilities 
that a principal purpose of bringing the proceeding was not (a) to deplete 
or exhaust the resources of the defendant so as to deter it from engaging 
in public participation; or (b) to dissuade the defendant or other person 
from engaging in public participation.

A definition of ‘public participation’ must be included in the Act as suggested 
in recommendation # 3 above (even if a right to public participation is not 
used) in order for step (1) of this test to function properly.

recoMMenDATion # 6: Anti-SLAPP legislation for ontario should include a 
provision which allows the court to order the plaintiff to pay to the defendant 
advance costs if the court determines that without such assistance the 
defendant’s financial situation would prevent it from effectively defending itself.

Disincentives for Bringing SLAPPs

Anti-SLAPP legislation should provide for strong disincentives, financial and otherwise, to 
dissuade potential SLAPP plaintiffs from initiating claims The most effective way to provide 
protection to potential SLAPP targets is to prevent SLAPPs from ever being filed in the 
first place. Anti-SLAPP legislation for ontario should therefore include provisions which 
provide for strong and effective disincentives – financial and otherwise – and give the court 
authority to award full indemnity costs and punitive damages against SLAPP plaintiffs.

Some opponents of anti-SLAPP legislation have suggested that the Law Society of Upper 
canada’s Rules of Professional Conduct (rules 4.01(2)(a) and (b) and 4.06(1)) adequately 
regulate the legal profession and prevent lawyers from making irresponsible allegations 
and from launching claims that are motivated by malice or with a purpose to injure another 
party. However, a review of the caselaw shows few, if any, cases in which these rules have 
been actually applied. Their effectiveness in this regard is therefore questionable.

As noted above, ontario costs awards also do not act as a sufficient deterrent against 
SLAPPs. Although canadian courts often award costs, a successful litigant often receives 
only a fraction of the actual costs of defending him or herself and may endure months of 
uncertainty and emotional and financial hardship until an award of costs is given at the 
end of a long proceeding.
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A number of innovative disincentive provisions have been included in anti-SLAPP laws 
enacted in B.c. and Quebec. Quebec’s Code of Civil Procedure allows the court to award not 
only legal costs but also damages to the defendants, and to penalize directors and officers 
of companies that took part in decisions to instigate SLAPPs.73 The court can also prohibit 
a party from instituting further legal proceedings, except with express authorization and 
subject to conditions to be determined by the chief judge or chief justice.74

The ULcc’s Model Act also allows the court to not only suspend proceedings, but to also 
order that any public consultation or approval process that is conducted by a public body 
that relates to the proceeding be suspended until the application has been heard and 
decided.75 This mechanism provides a strong deterrent to SLAPP plaintiffs as the approval 
processes for them to proceed with their projects could be halted.

recoMMenDATion # 7: Anti-SLAPP legislation for ontario should provide 
authority to a court to impose an order:

(a)  to require the party who commenced the proceeding to pay full indem-
nity costs to the defendant, including all reasonable costs and expenses 
incurred by the defendant in relation to the dismissed proceeding;

(b)  to require the party who commenced the proceeding to pay punitive or 
exemplary damages;

(c)  to require the directors and officers of the corporation which commenced 
the proceeding to personally pay damages;

(d)  to prohibit the party that commenced proceedings from instituting further 
legal proceedings, except with prior authorization by the court and subject 
to the conditions to be determined by the court; and

(e)  to suspend other proceedings involving the case or closely linked to it, 
whether or not those proceedings are before a court or some other public 
forum, for a period of time that the court determines to be appropriate.
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PaRT 4

Conclusion

There is a need for direct legislative reform to address the growing trend of SLAPP suits 
against ordinary citizens and community groups who are engaged in good faith in public 
participation activities. The environmental commissioner of ontario, the Association of 
Municipalities of ontario, a number of leading environmental organizations and more 
than 250 university professors across canada have called upon the ontario government 
to enact anti-SLAPP legislation.

There needs to be an appropriate balance between protecting public participation and 
preserving the rights of plaintiffs to pursue legitimate claims in court. currently this balance 
does not exist. canada’s lack of constitutional protection of freedom of expression in 
private matters, the courts’ reluctance to summarily dismiss even unmerited claims, the 
law of defamation’s strong protection of an individual’s reputation, the recent emergence 
of SLAPP suits, and the significant resources of a SLAPP plaintiff compared to a typical 
defendant have disrupted any balance that ever existed.

A key challenge in drafting anti-SLAPP legislation is establishing an appropriate balance 
between protecting public participation and preserving the rights of plaintiffs to pursue 
legitimate claims in court. A number of other jurisdictions have already addressed this 
issue through anti-SLAPP laws and ontario can draw from their experiences in developing 
a response. The Annex to this report provides a comparative overview of these established 
anti-SLAPP laws.

The key features of any effective anti-SLAPP law should include (i) a statutory provision 
explicitly guaranteeing the right to public participation; (ii) early dismissal mechanisms; 
and (iii) strong and effective disincentives, financial and otherwise, to dissuade potential 
SLAPP plaintiffs from initiating their claims.
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recommendations for Ontario Anti-SLAPP Legislation

recOmmendATiOn # 1: Anti-SLAPP legislation for ontario should define the 
purpose of the legislation as intended to encourage public participation and 
to prevent the use of the courts by persons bringing proceedings or claims 
that thwart the right of citizens and groups to participate in public debate on 
matters of public interest.

recOmmendATiOn # 2: Anti-SLAPP legislation for ontario should provide 
a statutory right to public participation.

recOmmendATiOn # 3: Anti-SLAPP legislation for ontario should provide 
a clear definition of ‘public participation’ that requires a public interest 
component and includes a broad range of communications or conduct aimed 
at influencing public opinion, or promoting or furthering action by a public 
body, in relation to an issue of public interest.

recOmmendATiOn # 4: Anti-SLAPP legislation for ontario should include a 
defence of qualified privilege to citizens and community groups who engage 
in public participation in good faith.

recOmmendATiOn # 5: Anti-SLAPP legislation for ontario should provide 
authority to the court to dismiss a proceeding if it finds that the defendant 
was engaged in public participation and the plaintiff’s case has no merit or 
was motivated by an improper purpose.

This could be achieved through a two-part test in which:

(1)  the defendant must make a prima facie case that it was engaged 
in public participation (as defined in the Act);

(2)  if the defendant is able to satisfy step (1), then the next step is 
engaged in which the onus is shifted to the plaintiff who must 
show that the case has a reasonable prospect of success and 
prove on the balance of probabilities that a principal purpose of 
bringing the proceeding was not (a) to deplete or exhaust the 
resources of the defendant so as to deter it from engaging in 
public participation; or (b) to dissuade the defendant or other 
person from engaging in public participation.

A definition of ‘public participation’ must included in the Act as set out in 
recommendation # 3 above (even if a right to public participation is not used) 
in order for step (1) of this test to function properly.

recOmmendATiOn # 6: Anti-SLAPP legislation for ontario should include a 
provision which allows the court to order the plaintiff to pay to the defendant 
advance costs if the court determines that without such assistance the 
defendant’s financial situation would prevent it from effectively defending itself.
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recOmmendATiOn # 7: Anti-SLAPP legislation for ontario should provide 
authority to a court to impose an order:

(a)  to require the party who commenced the proceeding to pay full 
indemnity costs to the defendant, including all reasonable costs 
and expenses incurred by the defendant in relation to the dismissed 
proceeding;

(b)  to require the party who commenced the proceeding to pay punitive 
or exemplary damages;

(c)  to require the directors and officers of a corporation which com-
menced the proceeding to personally pay damages;

(d)  to prohibit the party that commenced proceedings from instituting 
further legal proceedings, except with prior authorization by the 
court and subject to the conditions to be determined by the court; 
and

(e)  to suspend other proceedings involving the case or closely linked 
to it, whether or not those proceedings are before a court or some 
other public forum, for a period of time that the court determines 
to be appropriate.
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aNNex

Inter-jurisdictional Review 
of Anti-SLAPP Legislation

Comparative Analysis of Existing Anti-SLAPP 

Laws in the United States, Canada and Australia

More than half of the states in the United States have responded to the SLAPP threat by 
enacting anti-SLAPP legislation. in 1989, Washington State was the first state to pass such 
a law. Today, 27 American states and one territory (Guam) have anti-SLAPP legislation on 
the books; an additional two U.S. states have created anti-SLAPP caselaw (West Virginia 
and colorado). Ten more U.S. jurisdictions, including the U.S. federal government, are 
also presently considering passing anti-SLAPP bills. one jurisdiction in Australia has 
anti-SLAPP legislation as does Quebec.

These jurisdictions have dealt with anti-SLAPP issues in disparate ways. Australia’s anti-
SLAPP legislation, for example, states that the Act does not apply in relation to actions 
for defamation. At the other end of the spectrum, Minnesota anti-SLAPP law provides 
for broad immunity for ‘lawful conduct or speech’ aimed in part or in whole at procuring 
government action.

The following document compares the key aspects of existing anti-SLAPP laws: the creation 
of a right to public participation; provisions on expedited dismissal; and disincentives 
to launching SLAPPs. it describes how each of these aspects is addressed in the various 
jurisdictions.
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UNITED STATES

Arizona

ciTATion: Arizona revised Statutes: Title 12: courts and 
civil Proceedings; chapter 6: Special Actions and Proceed-
ings by individual Persons; Article 15: Public Participation 
in Government; §12-751 – §12-752.

riGHT To PUBLic PArTiciPATion: §12-751 defines protected 
communications as ‘any written or oral statement that falls 
within the constitutional protection of free speech and that 
is made as part of an initiative, referendum or recall effort 
or that is all of the following:

(a) Made before or submitted to a legislative or executive 
body or any other governmental proceeding.

(b) Made in connection with an issue that is under 
consideration or review by a legislative or executive 
body or any other governmental proceeding.

(c) Made for the purpose of influencing a governmental 
action, decision or result.

‘Governmental proceeding’ means any proceeding, other 
than a judicial proceeding, by an officer, official or body 
of this state and any political subdivision of this state, 
including boards and commissions, or by an officer, official 
or body of the federal government.’

DiSincenTiVeS for SLAPPS: Under §12-752B, the moving 
party may request that a court make a finding that the case 
was brought for an improper purpose. if a court does, the 
moving party can pursue additional sanctions as provided 
by court rule.

eArLy DiSMiSSAL MecHAniSMS: Under §12-752B onus is 
on plaintiff to show that defendant’s ‘exercise of right of 
petition’ did not contain any reasonable factual support or 
any arguable basis in law and that defendant’s acts caused 
actual compensable injury.

WHAT WorKS in THe LeGiSLATion?

•	 Motion to dismiss heard on expedited basis.

•	 Motion to dismiss shall be granted unless plaintiff 
meets onus.

•	 court awards reasonable costs of motion and attorney 
costs to defendant if motion granted.

•	 if case brought for improper purpose, additional 
sanctions available.

WHAT DoeS noT WorK? 

•	 While costs of defending main action are minimized 
due to ability to bring motion, they are not necessarily 
insignificant and are not provided for in awards to 
successful mover.

Arkansas

ciTATion: Arkansas code of 1987; Title 16 – Practice, 
Procedure, and courts; chapter 63; Pleadings and Pretrial 
Proceedings; Subchapter 5 – Citizen Participation in Govern-
ment Act; §16-63-501 – §16-63-508

riGHT To PUBLic PArTiciPATion: §16-63-503 sets out that 
protected communications include, but are ‘not limited to, 
any written or oral statement, writing, or petition made: (A) 
Before or to a legislative, executive, or judicial proceeding, 
or other proceeding authorized by state, regional, county, 
or municipal governments; or (B) in connection with 
an issue under consideration or review by a legislative, 
executive, or judicial body, or other body authorized by 
state, regional, county, or municipal government; and 
… a communication made: (i) in, to, or about an issue 
of public concern related to any legislative, executive, or 
judicial proceeding, or other proceeding authorized by 
state, regional, county, or municipal governments; (ii) in 
the proper discharge of an official duty; and (iii) By a fair 
and true report of any legislative, executive, or judicial pro-
ceeding, or other proceeding authorized by state, regional, 

county, or municipal governments or anything said in the 
course of the proceeding, … as well as all expressions of 
opinion or criticisms in regard to any legislative, executive, 

or judicial proceeding, or other proceeding authorized by 
state, regional, county, or municipal governments; and all 
criticisms of the official acts of any and all public officers.’

However, a statement or report made with knowledge 
that it was false or with reckless disregard of whether it 

was false is not protected communication.

DiSincenTiVeS for SLAPPS: §16-63-506 disincentives exist 
in the form of compensatory damages (other than reason-
able costs) but have a very high threshold.
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eArLy DiSMiSSAL MecHAniSMS: There are no specific 
onus-reversing provisions.

WHAT WorKS in THe LeGiSLATion?

•	 Motion to dismiss/strike must be heard not more 
than 30 days after service.

•	 §16-63-504 ‘privileged communications’ and certain 
other communications are immune from SLAPP un-
less made with knowledge they were false or made 
with reckless disregard for whether they were false.

•	 Privileged communications include opinions or 
criticisms of legislative, executive, judicial or other 
government proceedings.

•	 Verification requirement from both plaintiff and at-
torney of record that claim does not attack protected 
communications and is not meant to silence.

•	 Discovery halted upon filing of motion to strike/
dismiss unless specifically allowed by judge.

WHAT DoeS noT WorK?

•	 Disincentives only available if case was brought for 
purpose of harassing, intimidating, punishing, or 
maliciously inhibiting – high threshold.

•	 no clear onus reversing provisions.

California

ciTATion: Code of Civil Procedure: Title 6 – of the Pleadings 
in civil Actions; chapter 2: Pleadings Demanding relief;  
Article 1: General Provisions; §425.16 – §425.18

riGHT To PUBLic PArTiciPATion: Pursuant to §425.16(e), 
protected communications include

(1)  any written or oral statement or writing made before 
a legislative, executive, or judicial proceeding, or any 
other official proceeding authorized by law; 

(2) any written or oral statement or writing made in con-
nection with an issue under consideration or review 
by a legislative, executive, or judicial body, or any other 
official proceeding authorized by law;

(3) any written or oral statement or writing made in a 
place open to the public or a public forum in connec-
tion with an issue of public interest; 

(4) or any other conduct in furtherance of the exercise 
of the constitutional right of petition or the constitu-
tional right of free speech in connection with a public 
issue or an issue of public interest.

DiSincenTiVeS for SLAPPS: no specific disincentives.

eArLy DiSMiSSAL MecHAniSMS: once it has been estab-
lished that the action involves protected communications, 
the onus is on the plaintiff to establish probability that 
plaintiff will prevail.

WHAT WorKS in THe LeGiSLATion?

•	 Broad range of communications protected.

•	 Discovery stayed upon filing of motion.

•	 Motion to be heard within 30 days after service.

WHAT DoeS noT WorK?

•	 no disincentives for bringing suit beyond costs of 
lost action.

Delaware

ciTATion: Delaware code: Title 10: courts and Judicial 
Procedure; chapter 81: Personal Actions; §8136 – §8138

riGHT To PUBLic PArTiciPATion: According to §8136, 
protected communications are ‘an action, claim, cross-
claim or counterclaim for damages that is brought by a 
public applicant or permittee, and is materially related to 
any efforts of the defendant to report on, rule on, challenge 
or oppose such application or permission. it states:

(2) ‘Public applicant or permittee’ shall mean any person 
who has applied for or obtained a permit, zoning 
change, lease, license, certificate or other entitlement 
for use or permission to act from any government 
body, or any person with an interest, connection or 
affiliation with such person that is materially related 
to such application or permission.

(3) ‘communication’ shall mean any statement, claim or 
allegation in a proceeding, decision, protest, writing, 
argument, contention or other expression.

(4) ‘Government body’ shall mean the State and any 
county, city, town, village or any other political subdivi-
sion of the State; any public improvement or special 
district, public authority, commission, agency or pub-
lic benefit corporation; any other separate corporate 
instrumentality or unit of State or local government; 
or the federal government.’

DiSincenTiVeS for SLAPPS: Under §8138(a)(2), punitive 
damages are awarded if demonstration is made that pur-
pose of SLAPP was harassing, intimidating, punishing, etc.
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eArLy DiSMiSSAL MecHAniSMS: once motion is filed, 
onus is on plaintiff to demonstrate SLAPP has substantial 
basis in law.

WHAT WorKS in THe LeGiSLATion? 

•	 Plaintiff will only get damages if there is clear and 
convincing evidence that communication was made 
with knowledge of its falsity or reckless disregard.

WHAT DoeS noT WorK?

•	 High threshold for disincentive provision.

•	 no costs provision for a successful motion to dis-
miss, separate action for costs must be made for 
action and depends on action having been started 
without a substantial basis.

Florida

ciTATion: florida Statutes: Title 45 Torts; chapter 768: 
negligence; Part i: General Provisions; Citizens Participa-
tion in Government Act; §768.295

riGHT To PUBLic PArTiciPATion: not clearly defined. 
§768.295 references ‘the right of florida’s citizens to 
exercise their rights to peacefully assemble, instruct their 
representatives, and petition for redress of grievances 
before the various governmental entities of this state as 
protected by the first Amendment to the United States 
constitution and s. 5, Art. i of the State constitution.’

DiSincenTiVeS for SLAPPS: §768.295(6) – if government 
entity found to bring SLAPP, violation must be reported 
to AG, cabinet, Senate, House.

in addition, the court may award – subject to certain 
limitations – ‘the party sued by a governmental entity 
actual damages arising from the governmental entity’s 
violation of this act. The court shall award the prevailing 
party reasonable attorney’s fees and costs incurred in 
connection with a claim that an action was filed in violation 
of this section.’ (768.295(5))

eArLy DiSMiSSAL MecHAniSMS: no reverse onus provisions.

WHAT WorKS in THe LeGiSLATion? Statute itself acknowl-

edges that SLAPPs are mostly filed by private entities and 

individuals, yet addresses primarily/only government 

initiated SLAPPs.

WHAT DoeS noT WorK? only applies to government 
entities, not private entities, regardless of public interest.

Georgia

ciTATion: official code of Georgia: Title 9. civil Practice; 
chapter 11. civil Practice Act; Article 3: Pleadings and 
Motions; §9-11-11.1

riGHT To PUBLic PArTiciPATion: According to §9-11-
11.1, protected communication ‘includes any written or 
oral statement, writing, or petition made before or to a 
legislative, executive, or judicial proceeding, or any other 
official proceeding authorized by law, or any written or oral 
statement, writing, or petition made in connection with 
an issue under consideration or review by a legislative, 
executive, or judicial body, or any other official proceeding 
authorized by law.’

DiSincenTiVeS for SLAPPS: no disincentive other than 
possibility of costs for action if lost.

eArLy DiSMiSSAL MecHAniSMS: no specific provisions 
addressing onus.

WHAT WorKS in THe LeGiSLATion? 

•	 Actions which could reasonably be understood to 
target protected communications must be filed with 
a verification statement affirming that they do not 
and/or are not meant to harass.

•	 improperly verified actions can be dismissed by the 
court, either on its own initiative or on motion, and 
costs can be ordered paid to the defendant.

•	 Motion shall be heard not more than 30 days after 
service and all discovery is stayed upon filing of a 
motion.

WHAT DoeS noT WorK?

•	 costs are not guaranteed, even when action has been 
improperly filed, no reverse onus provisions.

Hawaii

ciTATion: Hawaii revised Statutes: Volume 13; chapter 
634f; §634f-1 – §634f-4

riGHT To PUBLic PArTiciPATion: §634f-1 ‘‘Public participa-
tion’ means any oral or written testimony submitted or 
provided to a governmental body during the course of a 
governmental proceeding.’

DiSincenTiVeS for SLAPPS: §634f-2(8) provides that if 
defendant wins motion, the court shall award the greater 
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of actual damages or $5000; costs; costs of the motion, 
and other sanctions as deemed necessary to deter repeti-
tion. Any person damaged by improper SLAPP may seek 
compensatory or punitive damages.

eArLy DiSMiSSAL MecHAniSMS: §634f-2(4)(B) states that 
the burden of proof is on the plaintiff.

WHAT WorKS in THe LeGiSLATion? Significant possible 
damage awards.

WHAT DoeS noT WorK? Public participation is narrow – 
oral or written testimony provided to government body 
during government proceeding.

Illinois

ciTATion: illinois compiled Statutes: Major Title: rights 
and remedies; chapter 735:civil Procedure; Citizen Partici-
pation Act; §735 iLcS 110⁄1 – §735 iLcS 110/99

riGHT To PUBLic PArTiciPATion: not clearly defined. §735 
iLcS 15 refers to the ‘rights of petition, speech, association, 
or to otherwise participate in government.’

DiSincenTiVeS for SLAPPS: no specific disincentives.

eArLy DiSMiSSAL MecHAniSMS: §735 iLcS 110/20(c) – onus 
on plaintiff to produce clear and convincing evidence that 
defendant not immune from liability.

§735 iLcS 110/15 – acts in furtherance of constitutional 
rights are immune from liability regardless of intent or 
purpose except when not genuinely aimed at obtaining 
favourable government action, result, and outcome.

WHAT WorKS in THe LeGiSLATion? 

•	 costs awarded to successful party on motion.

•	 Discovery stayed upon filing of motion.

•	 Must be decided within 90 days.

WHAT DoeS noT WorK? no real disincentives.

Indiana

ciTATion: indiana code: Title 34 civil Law and Procedure; 
Article 7 General Provisions; chapter 7; §ic 34-7-7-1; §ic 
34-7-7-10

riGHT To PUBLic PArTiciPATion: §ic 34-7-7-2 defines 
protected communications as acts ‘in furtherance of a 

person’s right of petition or free speech under the constitu-
tion of the United States or the constitution of the State 
of indiana in connection with a public issue.’

DiSincenTiVeS for SLAPPS: no disincentives.

eArLy DiSMiSSAL MecHAniSMS: no reverse onus provi-
sions.

WHAT WorKS in THe LeGiSLATion?

•	 Legislated defence to a SLAPP if act taken in further-
ance of constitutional right to petition or free speech 
and was in good faith with reasonable basis in law 
and fact.

•	 30 day time limit for court’s hearing of motion.

•	 Simplified evidence to judge motion on.

WHAT DoeS noT WorK? no real disincentives or reverse 
onus.

Louisiana

ciTATion: code of civil Procedure: Article 971

riGHT To PUBLic PArTiciPATion: Art. 971.f(1) defines 
protected communications as acts ‘‘in furtherance of a 
person’s right of petition or free speech under the United 
States or Louisiana constitution in connection with a 
public issue’ [which] includes but is not limited to:

(a) Any written or oral statement or writing made before 
a legislative, executive, or judicial proceeding, or any 
other official proceeding authorized by law.

(b) Any written or oral statement or writing made in con-
nection with an issue under consideration or review 
by a legislative, executive, or judicial body, or any other 
official body authorized by law.

(c) Any written or oral statement or writing made in a 
place open to the public or a public forum in connec-
tion with an issue of public interest.

(d) Any other conduct in furtherance of the exercise of the 
constitutional right of petition or the constitutional 
right of free speech in connection with a public issue 
or an issue of public interest.’

DiSincenTiVeS for SLAPPS: no specific disincentives.

eArLy DiSMiSSAL MecHAniSMS: Art. 971.A(1) – onus on 
plaintiff to establish probability of success on SLAPP.
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WHAT WorKS in THe LeGiSLATion?

•	 Broad interpretation of acts which may be protected 
under constitutional right of petition and free speech

•	 Discovery stayed upon filing of motion.

•	 Time limits to encourage speedy hearing of motion.

•	 Mandatory cost recovery.

WHAT DoeS noT WorK? no specific disincentives.

Maine

ciTATion: Maine revised Statutes: Title 14 court Proce-
dure – civil; Part 2: Proceedings Before Trial; chapter  203 
Process; Subchapter 1 General Provisions; §556

riGHT To PUBLic PArTiciPATion: Protected communica-
tion is ‘any written or oral statement made before or 
submitted to a legislative, executive or judicial body, or 
any other governmental proceeding; any written or oral 
statement made in connection with an issue under consid-
eration or review by a legislative, executive or judicial body, 
or any other governmental proceeding; any statement 
reasonably likely to encourage consideration or review of 
an issue by a legislative, executive or judicial body, or any 
other governmental proceeding; any statement reasonably 
likely to enlist public participation in an effort to effect such 
consideration; or any other statement falling within con-
stitutional protection of the right to petition government.’

DiSincenTiVeS for SLAPPS: no strong disincentives.

eArLy DiSMiSSAL MecHAniSMS: once the moving party 
asserts that the claim is based on their exercise of its rights 
of petition under the constitution, the onus shifts to the 
party against whom the motion is made to show that the 
moving party’s exercise of its right of petition was devoid 
of any reasonable factual support or any arguable basis in 
law and that the moving party’s acts caused actual injury 
to the responding party.

WHAT WorKS in THe LeGiSLATion?

•	 once the moving party asserts that the action targets 
communications that are protected under the statute, 
the onus shifts to the plaintiff.

•	 All discovery proceedings are stayed upon the filing 
of the motion unless the court orders otherwise. The 
stay remains in effect until an order is made on the 
motion.

•	 costs can (but are not necessarily) awarded.

WHAT DoeS noT WorK? There is no provision regarding 
punitive damages, and, although costs can be awarded to 
a successful mover, a cost award is not mandatory.

Maryland

ciTATion: Maryland code: courts and Judicial Proceedings: 
Title 5: Limitations, Prohibited Actions, and immunities; 
Subtitle 8 immunities and Prohibited Actions – Miscel-
laneous; §5-807

riGHT To PUBLic PArTiciPATion: in defining SLAPPs, the 
legislation says it must involve communication ‘with a 
federal, State, or local government body or the public at 
large to report on, comment on, rule on, challenge, oppose, 
or in any other way exercise rights under the first Amend-
ment of the U.S. constitution or Article 10, Article 13, or 
Article 40 of the Maryland Declaration of rights regarding 
any matter within the authority of a government body’.

DiSincenTiVeS for SLAPPS: no real disincentives.

eArLy DiSMiSSAL MecHAniSMS: no reverse onus provisions.

WHAT WorKS in THe LeGiSLATion?

•	 A good definition of SLAPPs is provided in the 
legislation.

•	 The legislation expressly states that the defendant is 
not civilly liable in some circumstances.

WHAT DoeS noT WorK? 

•	 There are no disincentives built into the legislation.

•	 The legislation does not address the onus of proof.

•	 The legislation does not provide for costs or damages 
as a remedy.

Massachusetts

ciTATion: General Laws of Massachusetts: Part iii: courts, 
Judicial officers and Proceedings in civil cases; Title ii: 
Actions and Proceedings Therein; chapter 231: Pleading 
and Practice; §59H

riGHT To PUBLic PArTiciPATion: ‘any written or oral state-
ment made before or submitted to a legislative, executive 
or judicial body, or any other governmental proceeding; any 
written or oral statement made in connection with an issue 
under consideration or review by a legislative, executive or 

http://michie.lexisnexis.com/maryland/lpext.dll?f=FifLink&t=document-frame.htm&l=jump&iid=3a4c15b3.394661c7.0.0&nid=bd#JD_a10
http://michie.lexisnexis.com/maryland/lpext.dll?f=FifLink&t=document-frame.htm&l=jump&iid=3a4c15b3.394661c7.0.0&nid=c3#JD_a13
http://michie.lexisnexis.com/maryland/lpext.dll?f=FifLink&t=document-frame.htm&l=jump&iid=3a4c15b3.394661c7.0.0&nid=33d#JD_mdr40
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judicial body, or any other governmental proceeding; any 
statement reasonably likely to encourage consideration or 
review of an issue by a legislative, executive or judicial body, 
or any other governmental proceeding; any statement 
reasonably likely to enlist public participation in an effort 
to effect such consideration; or any other statement falling 
within constitutional protection of the right to petition 
government’.

DiSincenTiVeS for SLAPPS: no strong disincentives.

eArLy DiSMiSSAL MecHAniSMS: The moving party must 

assert that the claim is based on its exercise of its right 

to petition. The party against whom the motion is made 

must show that the moving party’s exercise of its right to 

petition was devoid of any reasonable factual support or 

any arguable basis in law and that the moving party’s acts 

caused actual injury to the responding party.

WHAT WorKS in THe LeGiSLATion?

•	 once the moving party asserts that the action is a 
‘SLAPP’, the onus shifts to the defendant.

•	 All discovery proceedings are stayed upon the filing 
of the motion under this section unless the court 
orders otherwise. The stay remains in effect until an 
order is made on the motion.

•	 Mandatory cost awards which include costs of dis-
covery and motion for successful mover.

WHAT DoeS noT WorK? no provision regarding punitive 
damages (although costs can be awarded to a successful 
party).

Minnesota

ciTATion: Minnesota Statutes: Declaratory, corrective 
and Administrative remedies; chapter 554 – free Speech, 
Participation in Government; §554.01 – §554.05

riGHT To PUBLic PArTiciPATion: ‘Speech or lawful conduct 
that is genuinely aimed in whole or in part at procuring 
favorable government action’ is protected.

DiSincenTiVeS for SLAPPS: if the moving party proves that 
the claim was brought for the purpose of harassment, to 
inhibit the moving party’s public participation, to interfere 
with the moving party’s exercise of protected constitutional 
rights, or otherwise wrongfully injure the moving party, the 

court shall award the moving party actual damages. The 
court may also award punitive damages.

eArLy DiSMiSSAL MecHAniSMS: The responding party must 
produce clear and convincing evidence that the acts of the 
moving party are not immunized from liability.

WHAT WorKS in THe LeGiSLATion?

•	 Discovery must be suspended pending the final 
disposition of the motion.

•	 The respondent bears the burden of proof and per-
suasion of the motion.

•	 Lawful conduct or speech that is genuinely aimed in 
whole or in part at procuring favourable government 
action is immune from liability, unless the conduct or 
speech constitutes a tort or a violation of a person’s 
constitutional rights.

•	 Any governmental body to which the moving party’s 
acts were directed or the attorney general’s office 
may intervene in, defend, or otherwise support the 
moving party.

•	 costs are awarded for a successful mover.

•	 if the moving party is successful, actual damages must 
be awarded and punitive damages may be awarded.

WHAT DoeS noT WorK? The scope of public participation 
that is protected could be more clearly defined.

Missouri

ciTATion: Missouri revised Statutes: Title XXXVi Statutory 
Actions and Torts; chapter 537 – Torts and Actions for 
Damages; §537.528

riGHT To PUBLic PArTiciPATion: While public participation 
is not defined, the motion can be brought with respect 
to ‘any action seeking money damages against a person 
for conduct or speech undertaken or made in connection 
with a public hearing or public meeting, in a quasi-judicial 
proceeding before a tribunal or decision-making body of 
the state or any political subdivision of the state’.

DiSincenTiVeS for SLAPPS: no specific disincentives.

eArLy DiSMiSSAL MecHAniSMS: no specific onus provisions.

WHAT WorKS in THe LeGiSLATion?

•	 All discovery shall be suspended pending a decision 
on the motion.
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•	 costs awarded to successful mover.

WHAT DoeS noT WorK? The legislation is very sparse. 

There is very little substance.

Nebraska

ciTATion: nebraska revised Statutes; chapter 25 – courts; 

civil Procedure; §25-21,241 – §25-21,246

riGHT To PUBLic PArTiciPATion: Pursuant to §25-21,242 

protected communications are those made about the ap-

plication for or granting of ‘a permit, zoning change, lease, 

license, certificate, or other entitlement for use or permis-

sion to act from’ ‘a city, a village, a political subdivision, a 

state agency, the state, the federal government, or a public 

authority, board, or commission.’ The statute applies to 

actions initiated by the person who as obtained/applied 

for the permission or entitlement, or ‘any person with an 

interest, connection, or affiliation with such person that 

is materially related to such application or permission.’

DiSincenTiVeS for SLAPPS: Provides for additional 

compensatory damages if demonstration is made that 

action against public participation was made with intent 

to harass, silence, etc.

eArLy DiSMiSSAL MecHAniSMS: Plaintiff must demonstrate 

knowledge of falsity, or reckless disregard of falsity, if falsity 

is material to action at issue in order to recover damages. 

once demonstration has been made that communication 

is protected in a motion to dismiss/strike, plaintiff must 

demonstrate that there is a substantial basis for allowing 

claim to continue.

WHAT WorKS in THe LeGiSLATion?

•	 Motions to dismiss/strike heard on expedited basis, 

with plaintiff having to make demonstration of sub-

stantial basis for claim to continue.

•	 The plaintiff cannot recover damages unless it meets 

the legislated requirements.

WHAT DoeS noT WorK? Damages do not flow from suc-

cess on a motion to dismiss/strike, but must be claimed 

in a separate action.

Nevada

ciTATion: nevada revised Statutes; chapter 41 – Actions 
and Proceedings in Particular cases concerning Persons; 
§41.635 – §41.670

riGHT To PUBLic PArTiciPATion: Protected communica-
tion includes any:

‘1.communication that is aimed at procuring any govern-
mental or electoral action, result or outcome;

2.communication of information or a complaint to a 
Legislator, officer or employee of the federal Gov-
ernment, this state or a political subdivision of this 
state, regarding a matter reasonably of concern to 
the respective governmental entity; or

3. Written or oral statement made in direct connection 
with an issue under consideration by a legislative, 
executive or judicial body, or any other official pro-
ceeding authorized by law, which is truthful or is made 
without knowledge of its falsehood.’

DiSincenTiVeS for SLAPPS: if successful, the moving 
party can bring an action for compensatory and punitive 
damages and costs.

eArLy DiSMiSSAL MecHAniSMS: no reverse onus provisions.

WHAT WorKS in THe LeGiSLATion?

•	 A person who engages in a good faith communica-
tion in furtherance of the right to petition is immune 
from civil liability for claims based upon the com-
munication.

•	 Discovery is stayed pending a ruling on the motion.

•	 State may defend or support person whom action is 
brought against.

•	 The court shall make a decision within 30 days after 
the motion is filed, so the issue will be dealt with 
quickly.

•	 on its face, the limitation of liability provision is 
broad.

•	 The legislation allows for punitive damages.

WHAT DoeS noT WorK? 

•	 The motion to dismiss must be brought within 60 
days after service of the complaint, unless court 
orders otherwise if ‘good cause is shown.’

•	 The onus is not placed on the defendant to prove 
that the moving party is not immunized from liability.
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New Mexico

ciTATion: new Mexico Statutes Annotated 1978; chapter 
38 – Trials; Article 2 – Pleadings and Motions; §38-2-9.1 
– §38-2-9.2

riGHT To PUBLic PArTiciPATion: The special motion can 
be brought regarding ‘Any action seeking money damages 
against a person for conduct or speech undertaken or 
made in connection with a public hearing or public meeting 
in a quasi-judicial proceeding before a tribunal or decision-
making body of any political subdivision of the state’.

DiSincenTiVeS for SLAPPS: no strong disincentives.

eArLy DiSMiSSAL MecHAniSMS: no reverse onus provisions.

WHAT WorKS in THe LeGiSLATion?

•	 The legislation clearly defines its purpose and dis-
cusses the problem of SLAPPs in the United States.

•	 costs are awarded to a successful mover.

WHAT DoeS noT WorK? 

•	 The legislation does not address the onus on the 
parties, and does not place the onus of proof on the 
plaintiff, and does not set a clear standard.

•	 The legislation provides no disincentive for the 
plaintiff to file a SLAPP.

New York

ciTATion: consolidated Laws of new york: civil rights – 
Article 7 – Miscellaneous rights and immunities; §70-a 
and §76-a; AnD civil Practice Law and rules – Article 
32 – Accelerated Judgment; 3211(g) and 3212(h)

riGHT To PUBLic PArTiciPATion

•	 ‘An action involving public petition and participation 
is an action, claim, cross claim or counterclaim for 
damages that is brought by’ ‘any person who has 
applied for or obtained a permit, zoning change, 
lease, license, certificate or other entitlement for use 
or permission to act from any government body, or 
any person with an interest, connection or affiliation 
with such person that is materially related to such 
application or permission’ ‘ and is materially related 
to any efforts of the defendant to report on, comment 
on, rule on, challenge or oppose such application or 
permission.’

•	 ‘‘Government body’ shall mean any municipality, 
the state, any other political subdivision or agency 
of such, the federal government, any public benefit 
corporation, or any public authority, board, or com-
mission.’

DiSincenTiVeS for SLAPPS: The defendant can recover 
damages (compensatory and/or punitive) ‘upon an ad-
ditional demonstration that the action involving public 
petition and participation was commenced or continued 
for the purpose of harassing, intimidating, punishing or 
otherwise maliciously inhibiting the free exercise of speech, 
petition or association rights.

eArLy DiSMiSSAL MecHAniSMS

•	 Plaintiff must demonstrate that the case has a ‘sub-
stantial basis in fact and law or is supported by a 
substantial argument for an extension, modification 
or reversal of existing law’ for the case to continue 
once motion made.

•	 Plaintiff can only recover damages, if in addition to 
all other necessary elements, it has established by 
clear and convincing evidence that ‘any communica-
tion which gives rise to the action was made with 
knowledge of its falsity or with reckless disregard 
of whether it was false, where the truth or falsity 
of such communication is material to the cause of 
action at issue.’

WHAT WorKS in THe LeGiSLATion? The costs provisions 
are very important – they both allow the defendant to 
claim damages, and also limit the damages the plaintiff 
can recover.

WHAT DoeS noT WorK? 

•	 Standard for costs award is high, and discretionary.

•	 no discovery limiting provisions.

Oklahoma

ciTATion: oklahoma Statutes: Title 12 – civil Procedure; 
§12-1443.1

riGHT To PUBLic PArTiciPATion: ‘A privileged publication 
or communication is one made 

(1) in any legislative or judicial proceeding or any other 
proceeding authorized by law;

(2) in the proper discharge of an official duty;
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(3) By a fair and true report of any legislative or judicial or 
other proceeding authorized by law, or anything said 
in the course thereof, and any and all expressions of 
opinion in regard thereto, and criticisms thereon, and 
any and all criticisms upon the official acts of any and 
all public officers, except where the matter stated of 
and concerning the official act done, or of the officer, 
falsely imputes crime to the officer so criticized.’

DiSincenTiVeS for SLAPPS: no disincentives.

eArLy DiSMiSSAL MecHAniSMS: no specific reverse onus 
provisions.

WHAT WorKS in THe LeGiSLATion? Provides protection 
from libel for communications that qualify for the privilege 
(see description of privileged communications).

WHAT DoeS noT WorK? Does not allow for costs, or any 
other procedural protection. it is merely a statement of 
privilege.

Oregon

ciTATion: oregon revised Statutes: Volume 1 – chapter 
31 – Tort Actions; §31.150 – §31.155

riGHT To PUBLic PArTiciPATion

•	 A motion may be brought regarding ‘[a]ny oral state-
ment made, or written statement or other document 
submitted, in a legislative, executive or judicial 
proceeding or other proceeding authorized by law;

 [or] Any oral statement made, or written statement 
or other document submitted, in connection with 
an issue under consideration or review by a legisla-
tive, executive or judicial body or other proceeding 
authorized by law;

 [or] Any oral statement made, or written statement 
or other document presented, in a place open to the 
public or a public forum in connection with an issue 
of public interest; 

 [or] Any other conduct in furtherance of the exercise 
of the constitutional right of petition or the constitu-
tional right of free speech in connection with a public 
issue or an issue of public interest.’

DiSincenTiVeS for SLAPPS: no strong disincentives.

eArLy DiSMiSSAL MecHAniSMS: Plaintiff must demonstrate 
a probability of success on the claim in order to defend a 
motion to strike.

WHAT WorKS in THe LeGiSLATion?

•	 Broad category of public interest communications 
covered.

•	 The hearing must be held within 30 days of the mo-
tion being filed.

•	 All discovery is stayed up filing of the motion.

•	 costs awarded to mover on successful motion to strike.

WHAT DoeS noT WorK? 

•	 The motion must be brought within 60 days of service 
of the complaint, unless permission of the court is 
granted.

•	 no possibility of damage awards for compensation 
and disincentive.

Pennsylvania

ciTATion: Pennsylvania consolidated Statutes: Title 
27 – environmental resources; Part Vi – Sanctions and 
remedies; Participation in environmental Law or regula-
tion; §7707 and §8301 – §8305

riGHT To PUBLic PArTiciPATion: Protected communica-
tion only includes communication that is relevant to the 
enforcement or implementation of an environmental law 
or statute.

DiSincenTiVeS for SLAPPS: no strong disincentives.

eArLy DiSMiSSAL MecHAniSMS: no explicit reverse onus 
provisions.

WHAT WorKS in THe LeGiSLATion?

•	 immunity from civil liability is provided for individuals 
who file an action in the courts to enforce an environ-
mental law or regulation and for individuals that make 
communications to a government agency relating to 
enforcement or implementation of an environmental 
law or regulation.

•	 However, immunity does not attach if the individual 
knew the statement was false and made it recklessly 
or maliciously, if the statement was made only to 
interfere with business relationships, or if the com-
munication is an abuse of process.

•	 Mandatory cost award if successful in defence against 
action, and ability for proportional awards if partially 
successful.
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WHAT DoeS noT WorK? 

•	 The legislation does not address the need for protec-
tion in non-environmental matters.

•	 The legislation does not address the possibility of 
punitive damages.

•	 The legislation does not address who bears the onus 
of proving that the individual acted maliciously or 
falls into one of the other exceptions to immunity.

Rhode Island

ciTATion: State of rhode island General Laws: Title 
9 – courts and civil Procedure/Procedure Generally; 
chapter 9-33  Limits on Strategic Litigation Against Public 
Participation; §9-33-1 – §9-33-4

riGHT To PUBLic PArTiciPATion: ‘‘A party’s exercise of its 
right of petition or of free speech’ shall mean any written 
or oral statement made before or submitted to a legislative, 
executive, or judicial body, or any other governmental pro-
ceeding; any written or oral statement made in connection 
with an issue under consideration or review by a legislative, 
executive, or judicial body, or any other governmental 
proceeding; or any written or oral statement made in 
connection with an issue of public concern.’

DiSincenTiVeS for SLAPPS: if the moving party is success-
ful on the motion or, if the motion is denied, at trial, the 
court shall award compensatory damages and may award 
punitive damages.

eArLy DiSMiSSAL MecHAniSMS: no reverse onus provisions.

WHAT WorKS in THe LeGiSLATion?

•	 conditional immunity is provided for individual who 
has exercised his or her right of petition or of free 
speech in connection with a matter of public concern, 
unless communication was not genuinely aimed at 
procuring favourable government action, because 
it is objectively and subjectively baseless (‘sham’).

•	 Discovery is stayed until the disposition of the motion.

•	 cost awards mandatory for successful mover, and 
for prevailing party at trial if party was defending 
communication.

WHAT DoeS noT WorK? 

•	 The legislated definition of ‘sham’ communication 
leaves a great deal of room for judicial interpretation.

•	 Unclear whether compensatory and punitive dam-
ages are available to both parties.

Tennessee

ciTATion: Tennessee code Annotated: Title 4 – State 
Government; chapter 21 – Human rights; Part 10 – Ten-
nessee Anti-Slapp Act of 1997 – Strategic Lawsuits Against 
Political Participation; §4-21-1001 – §4-21-1004

riGHT To PUBLic PArTiciPATion: Protected communica-
tion includes only communications made to a government 
agency (state, federal or local) in connection with a public 
or governmental issue. Such statements are immune 
from liability unless ‘the person communicating such 
information:

(1) Knew the information to be false;

(2) communicated information in reckless disregard of 
its falsity; or

(3) if such information pertains to a person or entity other 
than a public figure, whether the communication was 
made negligently in failing to ascertain the falsity of 
the information.’

DiSincenTiVeS for SLAPPS: no disincentives.

eArLy DiSMiSSAL MecHAniSMS: no reverse onus provisions.

WHAT WorKS in THe LeGiSLATion?

•	 Provides some immunity from civil liability in the 
case of statements made in furtherance of public 
participation.

•	 costs can be recovered if successful on the motion.

•	 Government agency can defend action.

WHAT DoeS noT WorK? 

•	 The immunity defence requires complicated proofs to 
show that the communication was covered, and there 
are no reverse onus or discovery limiting provisions.

•	 There is no discussion of the remedies available to 
the defendant.

Utah

ciTATion: Utah code (recodification): Title 78B – Judicial 
code; chapter 6 – Particular Proceedings; citizen Participa-
tion in Government Act; §78B-6-1401 – §78B-6-1405

riGHT To PUBLic PArTiciPATion: Public participation is not 
defined, however, a party can bring a special motion under 
the Act if ‘the action is primarily based on, relates to, or is 
in response to an act of the defendant while participating 
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in the process of government and is done primarily to 
harass the defendant’.

DiSincenTiVeS for SLAPPS: The moving party can claim 
costs and damages if successful.

eArLy DiSMiSSAL MecHAniSMS: no reverse onus provi-
sions. instead, arguably higher onus on person acting to 
protect right to participate.

WHAT WorKS in THe LeGiSLATion?

•	 Discovery is stayed pending the outcome of the 
motion.

•	 The legislation stipulates that the court must hear 
and determine the motion ‘expeditiously’.

•	 There is a right of appeal if the motion is denied.

WHAT DoeS noT WorK? 

•	 The moving party must prove with clear and convinc-
ing evidence that the primary reason for the filing of 
the complaint was to interfere with the first amend-
ment right of the defendant – this is an anti-reverse 
onus provision which determines the motion by the 
intent of the SLAPP initiator.

•	 costs must be specifically claimed and do not flow 
from success on a motion.

•	 The legislation provides no immunity from civil liability.

Vermont

ciTATion: Vermont Statutes: Title 12: court Procedure; 
Part 2: Proceedings Before Trial; chapter 27: Pleading and 
Practice; §1041

riGHT To PUBLic PArTiciPATion: Protected communica-
tion defined as: ‘the exercise, in connection with a public 
issue, of the right to freedom of speech or to petition the 
government for redress of grievances under the United 
States or Vermont constitution,’ which includes:

‘1. any written or oral statement made before a legisla-
tive, executive, or judicial proceeding, or any other 
official proceeding authorized by law;

2. any written or oral statement made in connection 
with an issue under consideration or review by a 
legislative, executive, or judicial body, or any other 
official proceeding authorized by law;

3. any written or oral statement concerning an issue 
of public interest made in a public forum or a place 
open to the public; or

4. any other statement or conduct concerning a public 
issue or an issue of public interest which furthers 
the exercise of the constitutional right of freedom 
of speech or the constitutional right to petition the 
government for redress of grievances.’

DiSincenTiVeS for SLAPPS: costs to be awarded against 
party if motion to strike is granted.

eArLy DiSMiSSAL MecHAniSMS: ‘The court shall grant the 
special motion to strike, unless the plaintiff shows that:

a. the defendant’s exercise of his or her right to freedom 
of speech and to petition was devoid of any reasonable 
factual support and any arguable basis in law; and

b. the defendant’s acts caused actual injury to the 
plaintiff.’

WHAT WorKS in THe LeGiSLATion?

•	 clear time deadlines.

•	 clear limits to discovery. All discovery proceedings are 
stayed upon the filing of the motion under this section 
unless the court orders otherwise. The stay remains 
in effect until an order is made on the motion.

WHAT DoeS noT WorK? ‘Public issue’ and ‘public interest’ 
not clearly defined in stated definition – combined with 
lack of defined criteria for bringing motion to strike, and 
possibility of costs against mover if motion to strike is 
deemed frivolous, could dissuade some SLAPP defendants 
from having recourse to the statute.

Washington

ciTATion: revised code of Washington: Title 4 civil proce-
dure; 4.24 Special rights of action and special immunities; 
§4.24.500 – §4.24.520

riGHT To PUBLic PArTiciPATion: only protects a ‘person 
who communicates a complaint or information to any 
branch or agency of federal, state, or local government 
regarding any matter reasonably of concern to that agency.’

DiSincenTiVeS for SLAPPS: A successful defendant of their 
right to communicate shall receive statutory damages in 
the amount of $10,000, in addition to being entitled to 
costs and reasonable attorney’s fees.

eArLy DiSMiSSAL MecHAniSMS: no reverse onus provisions.

WHAT WorKS in THe LeGiSLATion?

•	 Strong disincentive in the nature of statutory damages.
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•	 Ability for government agency or AG to intervene to 
defend suit.

WHAT DoeS noT WorK? The immunity only applies to 
communications to government.

Guam

ciTATion: Guam code Annotated: Title 7 – civil Procedure 
and Judiciary; Division 2 – civil Actions; chapter 17 – 
citizen Participation in Government Act; §17101 – §17109.

riGHT To PUBLic PArTiciPATion: Pursuant to §17104, 
protected communication includes ‘seeking relief, influ-
encing action, informing, communicating and otherwise 
participating in the processes of government,’ where 
‘‘government’ includes a branch, department, agency, 
instrumentality, official, employee, agent or other person 
acting under color of law of the United States, a State, a 
Territory, or a subdivision of a State or Territory, including 
municipalities and their boards, commissions, and depart-
ments, or other public authority, including the electorate.’ 
[emphasis added]

DiSincenTiVeS for SLAPPS

§17106 provides that:

‘(g) the court shall award a moving party who is dis-
missed, without regards to any limit under Guam law:

(1) costs of litigation, including reasonable attorney 
and expert witness fees, incurred in connection 
with the motion; and

(2) such additional sanctions upon the responding 
party, its attorneys or law firms as it determines 
will be sufficient to deter repetition of such con-
duct and comparable conduct by others similarly 
situated; and

(h) a person damaged or injured by reason of a claim filed 
in violation of their rights under §[1710]4 may seek 
relief in the form of a claim for actual or compensatory 
damages, as well as punitive damages, attorney’s fees 
and costs, from the person or persons responsible.’

eArLy DiSMiSSAL MecHAniSMS: §17106 provides that ‘(e) 
the court shall grant the motion and dismiss the judicial 
claim, unless the responding party has produced clear and 
convincing evidence that the acts of the moving party are 
not immunized from liability by §[1710]4.’

WHAT WorKS in THe LeGiSLATion?

•	 Protected communications carry immunity from 
liability. (§17104).

•	 Discovery shall be suspended, pending decision on 
the motion and appeals (§17106).

•	 The evidence that the court considers is defined: 
§17106 ‘(d) the court shall make its determination 
based on the facts contained in pleadings and af-
fidavits filed.’

•	 expedited timelines, and costs provided for (§17106).

•	 costs awards for a successful motion are mandatory 
and there is a high standard to be met for the motion 
to be dismissed. (§17106).

WHAT DoeS noT WorK? immunity from liability is broad 
recourse, especially when covers communications to 
electorate.

Proposed Federal  
Anti-SLAPP Legislation

ciTATion: U.S. Bill H.r. 4364, Citizen Participation Act of 2009, 
111th United States congress, 2009; introduced and referred 
to the committee on the Judiciary – 16 December 2009.

riGHT To PUBLic PArTiciPATion 

•	 communications include but are not limited to ‘(A) 
any written or oral statement made in connection with 
an issue under consideration or review by a legisla-
tive, executive, or judicial body, or any other official 
proceeding authorized by law; (B) any written or oral 
statement made in a place open to the public or a 
public forum in connection with an issue of public 
interest; or (c) any other conduct in furtherance of 
the exercise of the constitutional right of petition or 
the constitutional right of free speech in connection 
with an issue of public interest’.

•	 for communications which include but are not lim-
ited to any written or oral statement ‘(A) made or sub-
mitted before a legislative, executive, or judicial body, 
or any other official proceeding authorized by law; or 
(B) any written or oral statement encouraging a state-
ment before a legislative, executive, or judicial body, 
or any other official proceeding authorized by law’; the 
plaintiff must prove knowledge of falsity or reckless 
disregard of falsity by clear and convincing evidence.

•	 ‘The term ‘issue of public interest’ includes an issue 
related to health or safety; environmental, economic 
or community well-being; the government; a public fig-
ure; or a good, product or service in the market place.’



eCOJUSTICe and THe CaNaDIaN eNVIRONMeNTaL LaW aSSOCIaTION        Page 41

•	 ‘‘issue of public interest’ shall not be construed to 
include private interests, such as statements directed 
primarily toward protecting the speaker’s business 
interests rather than toward commenting on or shar-
ing information about a matter of public significance.’

DiSincenTiVeS for SLAPPS: no specific disincentives.

eArLy DiSMiSSAL MecHAniSMS: once the mover has 
demonstrated that the communication is within the scope 
of protected activity, the plaintiff must prove knowledge of 
falsity or reckless disregard of falsity by clear and convinc-
ing evidence.

•	 Public interest is defined (see above).

•	 Discovery is stayed upon filing of the motion.

•	 Motion shall be heard on an expedited basis.

•	 costs and reasonable attorney’s fees shall be awarded 
to successful mover. (responding party may be award-
ed costs if motion made frivolously and is dismissed).

•	 fees or costs awarded for a claim dismissed under this 
act shall not be dischargeable under bankruptcy laws.

WHAT DoeS noT WorK? Lack of disincentives to SLAPPing, 
and possible complications around jurisdictional applica-
tion of statute (provided for in draft).

CANADA

Quebec

ciTATion: Bill 9, An Act to amend the Code of Civil Procedure to 
prevent improper use of the courts and promote freedom of ex-
pression and citizen participation in public debate; 1st Sess., 39th 
Leg., Quebec, 2009 (assented to 4 June 2009), 2009, c.12.

riGHT To PUBLic PArTiciPATion: While the act mentions 
‘public participation’ neither it nor the scope of commu-
nications to be protected are specified.

DiSincenTiVeS for SLAPPS: Section 54.5 establishes that 
punitive damages may be awarded.

eArLy DiSMiSSAL MecHAniSMS

•	 While, pursuant to s.54.2, there is an onus on the 
plaintiff to show the action is not excessive or unrea-
sonable and is justified in law, this arises only after 
the defendant shows that the pleading may be an 
improper use of procedure.

WHAT WorKS in THe LeGiSLATion?

•	 Section 54.1 establishes that the court may, of own 
initiative, find an action or pleading abusive.

•	 There is the possibility of an order giving a cost 
provision to the other party if justified by financial 
circumstances (s.54.3(5)).

WHAT DoeS noT WorK? The usefulness of the provisions 
depend on the ability to make a summary demonstration 
that the action is an improper use of procedure, however 
no guidelines are given for how to do so. 

AUSTRALIA

Australian Capital Territory

ciTATion: Protection of Public Participation Act 2008; www.
legislation.act.gov.au/a/2008-48/current/pdf/2008-48.pdf

riGHT To PUBLic PArTiciPATion: Public participation 
is ‘conduct that a reasonable person would consider is 
intended (in whole or part) to influence public opinion, or 
promote or further action by the public, a corporation or 
government entity in relation to an issue of public interest.’ 
However, there are a number of exceptions outlined in the 
legislation, including communication or actions that are 
discriminatory, cause harm, or constitute trespass.

DiSincenTiVeS for SLAPPS: The court may order the 
plaintiff to pay a financial penalty if the action was brought 
for an improper purpose, however this penalty is payable 
to the Territory, and not to the defendant.

eArLy DiSMiSSAL MecHAniSMS: no specific reverse onus 
provisions.

WHAT WorKS in THe LeGiSLATion? The act states that 
its purpose is to protect public participation, and draws 
attention to the issue.

WHAT DoeS noT WorK? 

•	 Defendant must establish that the plaintiff’s purpose 
was ‘improper’, a standard which is onerous to prove 
and does not grant much procedural protection to 
an unfairly targeted plaintiff throughout the process.

•	 The act specifically states that it does not apply in 
cases of defamation.

http://www.legislation.act.gov.au/a/2008-48/current/pdf/2008-48.pdf 
http://www.legislation.act.gov.au/a/2008-48/current/pdf/2008-48.pdf 
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