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PLAI NTI FF'' S MOTI ON FOR AN ORDER ESTABLI SHI NG A
SCHEDULE FOR THE PROCESSI NG OF RESPONSI VE AGENCY RECORDS

For the reasons set forth below, plaintiff
respectfully noves for the entry of an order establishing a
schedul e for defendant FBI's processing of agency records
responsive to plaintiff's Freedom of Information Act
("FO A") request concerning the "Carnivore" surveillance
system A proposed order acconpanies this notion.

BACKGROUND

Plaintiff filed this action on July 31, 2000, upon
defendants' failure to tinely respond to plaintiff's
request for expedited processing of its FO A request for
records relating to the "Carnivore" system On August 2,

2000, plaintiff nmoved for the entry of an order directing



defendants to grant plaintiff's request for expedited
treatment of its request. See Plaintiff's Mdtion for a
Tenporary Restraining Order and a Prelimnary |njunction
and Menorandum in support thereof. The Court scheduled a
hearing on plaintiff's notion for the afternoon of August
2. Little nore than an hour before the schedul ed hearing,
defendant FBI faxed to plaintiff a letter granting
plaintiff's request for expedited processing.

Citing defendants' belated grant of plaintiff's
expedition request, the Court found it unnecessary to enter
the order plaintiff sought. The court did, however, direct
defendants to file, within ten days, a report detailing the
manner in which defendant FBI would "expedite" the
processing of plaintiff's request and, in effect,
articul ati ng defendants' understandi ng of the statutory
mandate to process the responsive material "as soon as

practicable,”™ 5 U S.C. 8§ 552(a)(6)(E)(iii).

Def endants' Report

On August 16, 2000, defendants filed their status
report. They initially suggest that plaintiff has

i mproperly naned two of the three defendants, Defendants



Status Report ("Report”) at 1 n. 1, and that plaintiff
failed to exhaust adninistrative renedies, id. at 2 n. 2.°
Def endants then devote | ess than one page of their four-
page subm ssion addressing the question they were directed
to answer: how they intend to expedite the processing of
plaintiff's FO A request.

Def endant FBI reports that it has |ocated
"approxi mately 3,000 pages of material responsive to
plaintiff's request.” Report at 4. Defendants assert that
"a | arge anmount of responsive material"™ was submtted by
"outside commercial entities" and that those entities nust
be notified of plaintiff's request and provi ded an
opportunity to "weigh in" on the issue of disclosure. Id.
Finally, defendant FBI reports that it "anticipates that it
will be in a position to begin making interimrel eases to
plaintiff in approximately 45 days," and that it "plans to
make a rel ease every 45 days until all responsive material

is processed.” I1d. Defendants thus conclude that "the FB

! Those assertions should properly be raised in a notion to
dismss, to which plaintiff would fully respond with
rel evant authority.



is processing plaintiff's FO A request as soon as

practicable.” 1d.

ARGUMENT

A. The Proposed Schedule is Entirely Open-Ended

Unfortunately, defendants' report denonstrates that
the concerns that notivated plaintiff to seek judicial
review were wel |l -founded. The report al so suggests that
the Court properly expressed its concern that defendant FB
m ght "take the position that 'as soon as practicable’
nmeans whatever they think it neans.” Transcript of TRO
Hearing at 7 (attached to Report as Exhibit C
Def endant s’ proposed processing schedule is entirely
di scretionary and open-ended, includes no date for the
conpl etion of processing and is, in effect, conpletely
nmeani ngl ess.

Wthout providing the Court and plaintiff with even a
benchmark or a goal specifying the actual number of pages
of material that will be processed in each of the proposed
45- day periods, defendants offer absolutely no basis for

concl uding that the processing will be conpleted "as soon



as practicable."” Should defendant FBI process 100 pages

wi thin each period, for instance, it would take al nost four
years for processing to be conpleted. At a rate of 500
pages per period, the process would |last for nine nonths.
Nei ther result, by any stretch of the inmagination or the
Engl i sh | anguage, can be characterized as "expedited."

Def endant s have not reported on the nunber of FB
enpl oyees assigned to the processing of plaintiff's
request, a fact that is indispensable in assessing what
rate of processing is "practicable.” According to
informati on posted at defendant FBlI's website, "the FO PA
Section of the Ofice of Public and Congressional Affairs
has expanded . . . to a staff of approxi mtely 400 as of
January 1998." (http://foia.fbi.gov/ intro.htn). Just a
small fraction of the FO A staff, devoted to a priority
project for a brief period of tinme, would presurmably be
capabl e of processing 3,000 pages of material within a

short -- and identifiable -- tinme period.

B. Qutside Consultation will not Delay Processing

In support of their wholly vague and open-ended

processi ng schedul e, defendants inply that a significant



part of the document review process is out of the control
of defendant FBI due to the need for consultation with
"outside commercial entities.” Such consultation, however,
is not an open-ended process. Applicable Departnent of
Justice regul ations state that "[a] conponent shall provide
a submtter with pronpt witten notice of a FO A request or
adm ni strative appeal that seeks its business informtion
in order to give the submtter an opportunity to
object to disclosure.” 28 CFR 16.8(d). The conponent "wi ||
allow a submitter a reasonable tinme to respond to the
notice . . . and will specify that tinme period within the
notice," and if "a submitter fails to respond to the notice
within the tinme specified init, the submtter will be
consi dered to have no objection to disclosure of the
information."” 28 CFR 16.8(f).

Def endant s’ own regul ati ons thus provide for "pronpt”
notice to the commercial entities, and those notices wl|
"specify th[e] tine period" in which the entities nust
respond. It is clear that the timng of the consultation
process is entirely within the control of defendant FBI

and that a date certain can (and nust) be established for



t he subm ssion of any objections to the disclosure of

commerci al information.

C. Defendants Have Provided | nconplete |Information

Def endants recogni ze that the term "as soon as
practicable" can not be construed in a vacuum

I nherent in the "as soon as practicable" standard
is that the processing tine for each expedited
FO A request nust be determ ned based on the

i ndi vidual FO A request and a variety of factors,
for example, where the requested material is

| ocated, the volune of the material, the nature
of the material, whether third parties have a
proprietary interest in the information sought,
whet her classified information is involved, how
many expedited requests it has, how nmany Court
Orders the processing agency must conply with
expedi tiously, etc.

Report at 3. Absent from defendants' report, however, is
any i nformation concerning "how many expedited requests
[defendant FBI] has,” or "how many Court [it] nust conply
with expeditiously.” Particularly in light of defendants
assertion that plaintiff's FO A request is being processed
"W thout respect to the FBI's current backlog of FO A
requests,” 1d. at 4, it is inportant to know exactly what

ot her processing demands m ght be conpeting with



plaintiff's request. Defendants have failed to assert any

such demands.

D. Defendants Are Expediting Their
Omn Revi ew of the Carnivore System

Def endants' refusal to agree to process the requested
material by a date certain, in a truly expedited manner, is
particularly egregi ous when viewed in relation to
defendants' handling of a closely related process. On
August 10, defendant Reno announced that a nmjor university
will soon be selected to anal yze and review the
capabilities and use of the "Carnivore" system. U.S. to
Pick Team to Evaluate FBI E-Mail Tap, CH cAcO TR BUNE, August
11, 2000 (attached hereto as Exhibit A).

Def endant Reno stated that "[t]he university review

teamw || have total access to any information they need to
conduct their review," and that "I would hope we could do
it quickly.” Id. Assistant Attorney General Steven

Col gate indicated that a final report, including the
comrents of a second group of experts and interna

recommendations, will be conpleted by Decenber 1. Id.



Plaintiff submts that defendants' deadline for the
conmpletion of its own review, which will include the
provi sion of "any information" needed by the university
reviewers, provides the Court with a benchmark agai nst
whi ch the reasonabl eness of defendants' open-ended FO A
schedul e can be neasured. Wre the Court to inpose a
processi ng conpl eti on deadline of Decenber 1 on defendants,
they woul d be required to process material at a rate of
| ess than 1000 pages per nonth. Particularly in light of
the fact that a substantial amount of the relevant materi al
will be provided to the university reviewteam plaintiff
bel i eves that such a schedule is clearly practicable and
woul d not inmpose an undue burden on defendants. |ndeed,
t he proposed schedul e woul d constitute an extrenely
generous interpretation of the statutory nandate for

expedi t ed processing.

CONCLUSI ON
The Court should grant plaintiff's notion and order
defendants to begin making interimreleases to plaintiff

within 30 days, and to make further rel eases every 30 days



until the conpletion of processing no | ater than Decenber

1, 2000.

Respectful ly submtted
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CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a copy of plaintiff's notion for
an order establishing a schedule for the processing of
responsi ve agency records, and proposed order, has been
served on Lisa Barsoom an, Assistant U S. Attorney, 555 4th
Street, N.W, 10th Floor, Washi ngton, DC 20001, by hand-
delivery this 17th day of August, 2000.

DAVI D L. SOBEL
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