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Dear $ir/Madam

Proposed Awstrajia-China Free Trade Agreement - Call fox Public Snbmissions -
Submission on IP Protection

The purpose of this letter is to raise a number of issues relevant to the proposed Apstralia.
China Free Trade Agreement.

In our submission, the lack of recognition of foreign infallactual property (or “TP”) rights
by the Chinese government and Chigese industry is a key issne that should be addressed as
part of any FTA with China. As yon mention in the material publizhed on the DEAT
website, IF protection is one of the recognised “non-tarife” barriers to Anstralian
compames wishing to do business in China, or indesd to companies glready in business in
China. Aceordingly, this issue is at the beart of the success of tha FTA for many
industies

Tt needs 1o be recognised that there are two distinct aspects to this problem:
. the Hmited IF protection currently available under Chinese law: and

. in practice, 2 widespread caltuge gf infringement, both within the Chinese
government and industry.

We trust that this submission is of assistance to the Australa-Chinz FTA inftiztive. We
would welcome the oppormnity to meet with you, or to provide any additional informarion
that you may require.
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Background on Altiwn and owr product

Altium ig a leading Australian developer and snpplier of electronics desigm software for the
Microsoft Windows environment. Founded in 1985, Altimm releasad the world's first
Microsoft Windows-based printed cironit boagd desizm tool in 1991 and contnues to
provide advanced, easy-to-nse and affordable software design tools to electronies
engineers, designers, and developers worldwide:,

Alammn s beadquartered in Sydney, with sales and support offices in Anstralia, the United
States, Japan and Europs — as well a5 maintainiag a large reseller network in all other
major markets.

Alviu has 2 flagship alectronic design product called PROTEL, that we Tcense aroend the
world.

PROTEL has been marketed in Chima gincs the early 19905, and is now considszad as the
Industry standard by the electronic design and manufactufing conuuumity in China.

A single seat licence for PROTEL at the retail lavel costs USS10,000.

Level of infringement in Ching

Independent market research conducted by the Gartner Group reports that more than 70%
of electronics designers i Ching are using FROTEL for theip design projects (see
altachment). The same survey claims that the PROTEL brand is recognised by more than
0% of design engineers in Ching. Furthermors. the report is guoted as saying:

“Altium’s revenue from Ching is way loc small to be axplained away with just the above.
We suspect that software Ppiracy has elready caught up with EDA applications”.

Altivm's revenue generated From Chine and our database of legally obtained PROTEL
heenees over the past decade clearly indicates that only 4 smal? number of end nsers have
legal PROTEL licences.

N, Onr investigations tndicate that the main infringers of PROTEL are:

. Chinese government owned and ralated organisations, such as the military,
acrospace, goverpent sponsored research and development centras and
educational instinwicons;

) medium to large international Chigese enterprises (both pablic and private)
engaged in the design and mannfectuze of electronic products for local
censuraption and for export; and

. small design bureaus working mainly a5 sub-corsractars for medinm to large sized
design houses.

TE2081_4,000 Page 2
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It February 2004 we established a Tepresentative office in Shanghat to further support oar
network of newly appointed PROTEL. resellers and develop a deeper understanding of the
Chinese magket As the gext step in Altinm’s cormmitment to the Chinese market, we are
in the process of upgrading that office to 2 Wholly Foreigm Ovwmed Entity, so that Altium
has & dedicated China subsidiary, farther stran Athening Altium’s presence,

Our involvement in China over the past 18 montha indicates that Chiness government snd
related organisations are the larsest users of llegal PROTEL software. We have reason to
beligve that some government owned organisations uss up to a qumber of hundreds of
lilegal licences of PROTEL for the desizn of electonic systems wiilised in Sommercial,
industrial and parricularly for mititary applications.

Large corporations with well known international brands soch as mannfacturers of laprop

compuiers and telecormmunicarions equipmant with revenne in excess of 17881 bilkien
openly use illegal PROTEL software for design and manefacrring of thelr products.
‘We mndesstand that 4 pirated eony of PROTEL can be purchased for less than US85.00
from most electronics retail ontlers in mizjor cities in China.
Tt 15 absolutely unacesptable for this level of IP infringement to be taking place, Althengh
this is an intervational, rather than a solely Anstralian issue, in our submission it is vital
that this be addressed for the bensfit of Australizn companies in any FTA between
Anstralis apd China.
Carrent 1P law in Ching
As you would be aware, the World Trade Organization’s TRIPS Agreement (Trade
Related Aspects of Tntelleenia] Property Rights) provides minmpm standards of protection
for:
- copyright and related rights;
- trademarks:

Ry
- indnsirial desigus and Datenis;
» intezrated circuit layouts; and

- vndisclosed (confidential) information.
{We umderstand DFAT is involved with TRIPS through its Office of Trade Negotistion,

which is the ¢coordinsting body for Australia’s engagement with the WIO. Within OTN,
the International Intellectaal Property Section has the msponsibility for IP issnes.)

78ZE081_aTa0¢ Page 3
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Forzign companies can enforce their Chinege YP rights through direct negotiation,
mediation, arbitration, administrative adjndication, ¢ivil littgation and crimina]
proseenton, but the damages awarded are Zenezally insufficient to compensate the loss
suffered by the IP right owners. I theory, damages are awarded on the basis of the actual
loss suffered by the IP teht owners or llegal gain by the infringers if logs cannot be
ascertained. Ifnejther of these ean be measured, a compensation of not more than RME
500,000 will be awarded. Given the extémsive IP rights infiingement in the PRC, to prove
actual loss and illegal gein will be 2 very difficult, if not impossible task,

It i perceived that the civi litigation process in Ching is inadequate due to:

. lack of discovery procedures;

. lack of comprehensive evidenifary rules;

. undue delay in cases involving a foreign party;

. undug deiay in cases Involving complex technologies; and
. practical diffienlies in enforeing Judzements.

Criminal prosecotion is also 2ot ag ideal deterrant to IP infringement. Despite the Tapid
Increase in the number of sevare counterfeiting and pirate infringements of TP zights, fairly
smalt pumbars of criminal cases of [P violations eventually go to judicial procedures.
Elements contributing to this siiwation inchide a weak sense of using legal measpres for tha
provection of IP righis in law etforcement officials, loca] protectionism and the high
threshold for erimimal convictions. Bven though the latest interpretation issned by the
Supreme People’s Conrt of the PRC and the Supreme People’s Procursiorate in 2004 have

W0 companies fecoverad by Microsoft was only about RMB10,000. The companics wera
250 fined a total amount of sbout RMB 90.000.

The perzons involved were convicted and senténced to 6-12 months imprisonment apd
ordered to pay a small fne.

The large number of unanthorised software copies eould not be maced. Having said thar,
this case 15 still considered as successful, as it sant a megsage 10 the public that por only
end users of illegal softwares will be prosecuted, producers of fake copies will also be
punished.

28081 400 Page 4
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We would be pleased to provide frther information about jssues with current Chinase [P
law, if your are interested.

Tmpact on onx slobal business

Unlcensed usage of onr products in Chipa has a direcr and significant financial impact on
oy business, not only in China, but 25 we are now seeing, affecting omr business in the 118
and Europe, throngh intemnarional Chinege enrerprises operating abroad,

Altum competes effactively and suctessfully at » global leve] with jrs Ameritan, European
angd Japanese competitors by oifeting superior products and technologies to those markats
&t an affordable price. We see that oo efforts have been greatly undermined by wide
nsage of the illegal copies of our products in China,

One of the key principles behind the Anstralia-T/S Free Trada Agreament was fair
competition aud ensoring a level Playing fleld. In our view, the illegal use of PROTEL
software puts the Chinese electronic design and manufactoring industey in an mnfair
competitive position,

Consumer efectronic matkets are fiooded by omreatistically low priced products due to the
disregard of torellesmsa] property rizghts of companies and countries with 2 COmImitment o
Mvesting in research and development, For example, in our subpxission selling DVD
Playets for less than 5100 is not due o cheap labour or clever technology, but mather two
minima) investment in research and developrment, and to inficensed use of intellectnal

PIOpETLY.
‘What have we doue to date to address this problem?

For the 1ast 12 months, we have beag endeavouring 10 rajse this issue with Chinese
governieent and public crganisations, but have bean frnstrared by our inability to reach the
appropaiate authorities,

In July/Aungust 2004, Altiam introduced its "Preferred Customer Program™ designed 1o

), provide imceatives to companies who we believe Were users of Protel to purchase Heencas
ax favourable prices, Injrially 22 medium to large public and stats owned enterprizes wers
contacted in a trial program thar yielded disappointing results.

at a government-to-government level, rather than ot a Private seetor company-fo-
goverament level.

This is bome out by the experience of other companies in this industry dealing in China.
The scale of the problem is illnstrated by the attached copies of articles on Chinese 1P
mfringement of the following leading ¥I' companies® products: (some key gquotations and
comenents from these articles are extracted below)

TEZR0B]_4.D0C Page 5
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- Autodesk - “You canct change China, so you have to change vour business™.
Autodesk has also taken civil action against a corporare end wser in China:

. Business Softwars Alliancs « “more thag 90 percent of Ching's sofrware Iy
pirated”. You may also wish to refer to fhe Busainess Software Alltance’s global
piracy study ax WWW.bsa org/Flobalstudy;

. Cadence - is also undertaling training and sponsership programs in China, it an
effort (o attract users o legitimate use of sofiware, The CEO of Cadence recently
called on China to start Fecognising the value of IP protection, as it becomes more
established in the global electronics indusiry:

- . Mecrosoft - is mounting a major anti-piracy promotion in China, inclading
substantially reducing prices to attract custatners, and requiring customers wishing
to download upgrades to verify that their sofiware is undar gemvine licence:

- Adobe, Oracle and Sum Microsystems - have also bad difficaities in China;
. Ciseo - has also taken Iagat action in China,

The Internarional Inrallectnal Property Alliance stated in February 2004 - “The Iargest
sofrware piracy losses occuy in China, where enlertainment software alose was pirated 1o
the value of $368 million last ver”. We enclose g copy of the IIPA s 2003 report on IP
infringement in China. The Teport concludes:

. “Piracy levels have not beeg ‘significantly reduced” - rhey stil 2re azonnd 90% in
all sectors” (page 183,

. “The software industry’s ability to increase exports to China - and reconp billions
of dollars in pimcy-related. logses - is severely limited by China's failure to take the
St2ps Necestary to create a fair apd lovel playing fiel@ for U.S. software developers
and other IT companies” (page 215),

S Tt seems to ns that, unless the Chingse sovermment Jtads the way in enforeement of TP
prowection law, Chinese enterprises which are engaged in the export of electronics
equipment will have no interegr in observing the intellectual property rights of the
imternational businass community,

78280814005 Page &
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Our proposed solafion

We do not believe that the depth and breadth of uplicensad usase of PROTEL software by
Chinsge sovernment agencies has been fully recognized and appreciated by the Chinass
authoritias.

‘We hope that once the appropriate governrment audhorities are made gware of this mattar,
they will ake action to rectify the situation, giver the sensitivity 2nd comparatively small
amount of investment that is requirxed to resolve this issue.

However, we need the help and support of the Austelian government to elevarte these
concems to the appropriate Chinese government authorities. The proposed Anstralias
China Free Trade Agresment reprasents 2 upique opportunity to raise this issue to the right
level, and o have gennine consideration given 1o it by the Chinese authorites in the
context of the FTA,

It is alse in China’s long-tarm interest, to obtain legal licences to FROTEL and other
Aystralian products, 25 otherwise they do not have access to up<to-date docurnentation,
techmical support, ongoing fixes and upgrades and trainiog, which are penerally regarded
as of great value by our legitimate cliems and by the clients of other Australian compantes.

Quite apatt from the impact on Australizn companies, in gur submission the Chinese

government needs to address these issues If it is to trade credibly on the world stage, and
participate in intezparional trade arangemerts such as the proposed Free Trade Agreement.

Yours sincerely

-
Eayvan Obo I
Executive Vi i
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