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The Helms-Burton law and its consequences
for Cuba, the United States and Europe

| nt roducti on

That it once was ainmed at a political change in Cuba has al nost
been forgotten: The "Hel ns-Burton”! | aw did not |ead neither to
the overthrow of Fidel Castro’ s governnment nor to any politica
opening on the socialist Island 90 mles south of the United
States. Instead, its extraterritorial extension of United States
sancti ons agai nst Cuba has provoked worl dwi de protest from other
countries’ governnments and has led to a prol ongued di spute
between the United States and Europe. Because of this, it has
becone popular to say that the Helns-Burton |law did not isolate
Cuba, but the United States. This, however, overlooks that in
spite of its alnost universal rejection the Helns-Burton law in
did in fact prove to be a quite functional instrunent in the
political logic of the U S. reaffirmng its claimto politica

| eadership in the world, and, any nore so, in its "backyard”.

It were precisely the threats against third country busi ness and
trade with Cuba that caused the nost international troubles but
that at the sane tinme served nost efficiently as a mechani sm of
pressure and intimdation with the European countries. It is
argued in this paper, that the Hel ns-Burton | aw has been hel pful
for the United States in bringing about a significant
approachnent of the European Union’s policy on Cuba to the
positions held by Washi ngton. The Understandi ng of May 18, 1998,
with which the European Union and the U S. put an end (for now
of their dispute over the Helns-Burton |aw, has indeed confirnmed
this.

In the international debate the Hel ns-Burton | aw has often been
qualified as "anachronistic” or as the expression of a supposed
"irrationalism of U S. policy towards Cuba. Many tines it has
been argued, too, that putting the property clains of pre-

revol utionary Cuba at the center of U S. policy towards the
Island, the lawis sinply the result of very particular interests
and pressures of the Cuban exile community in the U S..

These argunents certainly have sonme truth to them however
reducing the analysis to themfalls short. Besides all irrational
aspects and particular interests involved in the case, there is -

So named for its sponsors, the Senator (R) Jesse Helns and the
Representative (D) Dan Burton. Its official nane is Cuban Liberty and
Denocratic Solidarity (Libertad) Act of 1996. The full text of the |aw
as well as related official docunments and decl arations of the U S
governnment can be found in the internet:

www. usi a. gov/ topical/econ/libertad/libertad. htm



as shall be argued here - a political logic and functionality to
the Hel ns-Burton law for the United States as a superpower wth
hegenoni ¢ aspirations.

For this, the present text will first look at the political
dynam cs that led to the tightening of the U S. enbargo neasures
against Cuba in the formof the Helns-Burton law in March 1996.
Then the | egal dispositions of the ley and its repercussions in
the international juridicial and comrercial systemw || be

exam ned. Also we will discuss its - generally underestimated or
negl ected - consequences and inplications for the future
political developnment in Cuba itself and for the long-term

rel ati ons between the U S. and the Island.

On this background it wll be shown how t he European protest
against the extraterritoriality of the sanctions has gone hand in
hand with a gradual approachnment of the EU s Cuba policy to
positions held by Washi ngton. For Cuba, the Hel ns-Burton | aw has
reduced drastically the space for any process of political
opening in dignity "fromw thin” or "fromthe Revol ution”

perhaps it has turned this option conpletely inpossible in the
foreseeabl e future.

The political dynam cs behind Hel ns-Burton becom ng | aw

The Hel ms-Burton | aw has not been, as quite a nunber of press
articles have tended to suggest, sone sort of “accident” of the
United States’ foreign policy. To the contrary, it is the nost
recent step in a three and a half decade old effort of the United
States to bring the Castro governnment down by exerting econonic
pressure. Since 1960 the U. S. enbargo prohibits U S. conpanies
trade and commerce with Cuba. And al so before the Hel ns-Burton

| aw this enbargo had affected business interests of third
countries, for instance wwth the prohibition to inport products
to the U S. that contain Cuban nickel.?

Many expected that with the downfall of the socialist countries
in Eastern Europe in 1989/90, Cuba woul d be the next domno to
fall alnost automatically. But as time went by and this did not
take place the United States Congress in 1992 passed the so-

2 Before the Revolution, the United States had been Cuba’s by far nost
i mportant trading partner. As long as the Cold War | asted, Cuba found a
solution to the United States’ enbargo and trade pressures in its
integration in the international econom c system of the sociali st
countries. It is with the breakdown of these relations since 1989/90
that the U S. enbargo against Cuba is being felt with all its weight in
t he Cuban economny. Although it’s a permanent phrase for Castro’'s
gover nment propaganda, there certainly is very little doubt that the
U S. enbargo is a nost severe restriction to any proyect of econonic
recuperation in Cuba. (For a discussion of the econonmic costs of the
enbargo see Zinbalist 1994.)



called "Torricelli law'3 A ready this |aw establishes explicitly
what years later with the Hel ns-Burton | aw was to becone the
princi pal point of dispute between the United States and Europe
(and practically the rest of the world): the extraterritorial
application of United States | aw.

Wth the Torricelli law the U S. enbargo was carried beyond the
countries boundaries by formul ating sancti ons agai nst
subsidiaries of U S. conpanies in third countries, neaning that
no Coca Cola factory in Mexico or General Mdtors owned car plant
in Geat Britain could have commercial relations with Cuba. This
| ed to an unani nous di sapproval by the potentially affected third
countries. However, the conflict remained at a rather |ow | evel.
Washi ngton did not really enforce the nmeasure consistently, with
the effect that the European and other governments did not feel a
sufficiently strong need to raise a magjor conflict on the issue.

The Torricelli law not only augnmented Cuba s costs for comrerce
and transport of goods, but on a wder base it conplicated the
reinsertion of Cuba into the capitalist world econony, a strategy
whi ch the Cuban governnent, forced by circunstances, adopted
since the early 1990s (see Carranza et al. 1995; Hoffnmann 1995).
|f the goal of the |aw was, as stated by its official name, the

" Cuban Denocracy” (in the sense the United States understands
"denocracy”), then w thout doubt the Torricelli |aw has been
unsuccessful . However, Cuba policy in the United States conti nued
to be dom nated by those political forces that argued that this
failure was not due to the Torricelli Act’s strategy of econom c
strangul ation, but as still having too little of it.

As explication for this continued hold of the hardliner on

Wahi ngton’ s Cuba policy a frequent argunent points at the

i nfluence of the right-wi ng Cuban exiles that seem ngly can
domnate U. S. policy towards Cuba at will, acconpanied with the
argunent that it is "irrational” that such a small mnority shal
dictate the policy of the world s | eading power. Again, this
thesis certainly has truth to it. The community of Cubans that
emgrated to the U S. since 1959 is in its majority certainly
profoundly "anti-castrista”, and the Cuban community in the U S.
certainly commands proportionally much nore econom ¢ and
financial ressources than any other inmmgrant group fromLatin
Anerica. Also, with the Cuban- Anrerican National Foundation the
right-w ng exiles have succeeded in establishing an organi zation
that has shown great efficiency in |obbying in Washington’s
political arena.

Still, in this proportions tend to get lost. It is a nmyth that
t he Cuban- Anericans can dictate U S. policy at will; they can do
3 So named for the Representative (D) Robert Torricelli; official nane:

Cuban Denocracy Act.



so only in the nmeasure in which their specific interests can be
based on a general hard-line anti-Castro-attitude in inportant
parts of the non-Cuban political establishnment of the U S.. In

ot her cases - for instance as the cuestion of Cuban immgration -
this is not the case, in spite of all econom c power, electoral
wei ght or political |obbying.

As a result, the tightening of the U S. sanctions agai nst Cuba
usually is inplenented in nonents, when a political crisis stirs
not only the enotions of the Cuban exile community, but of the
general U S. public as well. An exanple of this was the

"bal seros” ("rafters”) refugee crisis in sunmer of 1994, when the
Cuban governnent declared its borders open and nore than 30. 000
Cubans abandoned the Island on inprovised boats or rafts headi ng
for Florida. As a neasure of "retaliation” the Cinton governnent
announced a drastic cut on the dollar remttances allowed for
Cubans in the U S. to send to their relatives on the Island - a
kind of "famly solidarity” that since the |legalization of the

U S -dollar in Cuba in 1993 has becone by many estimates the
singl e nost inportant hard-currency incone for the econony of
soci al i st Cuba®.

In spite of the sanctions, in the end the crisis was ended by an
agreenent between WAshi ngt on and Havanna, where the United States
accepted a substantial change in its inmgration policy towards
Cuba, agreeing to send "illegal refugees” back to the Island. The
pressure groups of the Cuban exile comunity sinply were neither
invited nor informed until after the accord was signed. Their
spokespeopl e strongly denounced this agreenent, calling it
"treason” and "a pact with the devil”, but they at no tine had
any real posibility to challenge it politically.

This defeat led the hardliner in the Cuban exile to concentrate
nore than ever on another project: the Helns-Burton | aw,
presented to Congress in february 1995 by Senator (R) Hel ns and
Representative (D) Burton. For a long time the fate of this
initiative seemed uncertain. In fact, it was approved by the
House of Representatives, but in the Senate only a nodified
versi on passed. Mreover, President Cinton had repeatedly

decl ared he would veto the Helns-Burton law in its present form

Once again a political crisis cleared the way, that had strong
repercussions in the broad U S. public, not only in the Cuban

4 For 1994 the Banco Naci onal de Cuba showed in Cuba’ s bal ance of paynents
an amount of U. S.-$ 574,8 mllons under the title "current transfers”,
which, as is expressly explained, is attributably "primarily to
donations and remttances” (Banco Naci onal de Cuba 1995, p. 20-21) - a
figure hihger than that year’s net inconme through Cuba’ s main export
product, sugar. Since then, this tendency has increased. For 1997 this

itemis estimated at around U.S.-$ 800 nmillion (IRELA 1997, p. 4).



community: The shooting of two unarnmed Cessna planes by the Cuban
airforce in February 1996, killing the four crew nenbers, all of
them U. S. citizens of Cuban origin.

The pl anes bel onged to the Cuban exile organization ”Hernmanos al
Rescate” (Brothers to the Rescue), originally founded to save
Cuban "boat people”. Since the immgration accord between

Washi ngton and Havanna had |l eft the "Hermanos” pilotes nuch

w t hout that task the organi zati on decided to |aunch a strategy
of cal cul ated provocations by violating Cuban air space. The
details of the shooting of the two planes are still subject to
debate (especially the question if it took place over
international waters or wwthin Cuba’ s national air space). Wat
is certain, however, is that the strategy of provocation did
succeed in provoking: the fatal shooting produced an outrage of
protest in the U S.. The proponents of the Hel nms-Burton | aw had
no difficulty in using the general indignation against the Castro
governnent to have the | aw passed within only ten days, approved
by an overwhelmng majority in both chanbers of Congress.

It is an open debate if the Hel nms-Burton project would have
becone | aw wi t hout having occurred this incident.

In international conferences organized by the Institute for

Eur opean-Latin American Relations (I RELA, Mdrid) and the Center
for International Policy (CIP, Washington D.C.) in Sitges (8-10
july 1996) and in Washington D.C. (9-11 february 1997), the

opi nions were divided. Dan Restrepo, then a Denocratic

Prof essional Staff Menber on the House International Relations
Committee and closely involved in the issue, argued that by
february 24 - the day of the shootdown of the planes - the
proponents of the | aw already had secured a majority vote for

Hel ms-Burton (v. Restrepo 1996). The | awyer Robert Mise, equally
closely involved in the issue, and Wayne Smth, former head of
the U S. Interest Section in Havanna, had good argunents to
consider the race not yet decided by that date. However, what is
beyond doubt is that the shooting of the planes accel erated
enornously the aprobation of the Hel ns-Burton | aw, noreover, the
outraged public opinion nmade possible, that in the few days

bet ween the incident and the passing of the |aw a nunber of
passages were introduced or changed, radicalizing it even beyond
the initial project, w thout encountering protest or even public
di scussion (see Witehead 1996, pp. 5 and 8; Pérez-Stable 1996).

Cuban official representatives energically reject any
interpretation that on these grounds give the Cuban governnent
sonme share of responshility for the snooth passing of the Hel ns-
Burton |l aw. However, directly after the incident, Fidel Castro
justified the shooting of the planes in an interviewwth "Tine”,
saying that it had been an inevitable step to take, although the



Cuban governnent had been aware that it would be politically
exploited in the U S. .
Castro: "W reported each and every violation [of Cuban
airspace - B.H] to the United States in a diplomatic protest.
W warned U.S. officials tinme and again. W had been patient,
but there are limts.”
Time: "Nevertheless, the Helns-Burton bill was dormant. The
w sdom of the enbargo was bei ng openly debated.”
Castro: "W realized the incident would be exploited as an
i ssue between Cuba and the U S. and woul d becone an issue in
the American presidential election. But, in addition to these
flights, there was also interference by the U S. Interests
Section in our internal affairs. Wiat these people were doing
was intolerable. They were giving noney and paying the bills of
di ssidents. They were visiting the provinces and pronoting
opposition to the governnent under the pretext of checking on
rafters returned fromthe U S. And all the tinme we were just
watching. It was intolerable. And then there were flights.”
(Time, 11.3.1996, S. 22)

It is remarkable that Fidel Castro hinself expressly |inks the
shooting of the airplanes with the internal opposition in Cuba.
| ndeed, the shootdown took place on precisely the day for which
t he di ssident unbrella organization ”"Concilio Cubano” had
convened its first nation-wide neeting. It is to assune that a
strong intimdating effect of the Cuban air force's action
certainly was part of the cal culation when giving the order to
shoot. Since the Cuban governnment has al ways attacked internal
opposition groups as being at the service of the Cuban exile or
the U S., nowthe internal conflict could once again be
interpreted as part of the external aggressions agai nst Cuba.

Under the pressure of events, President Cinton did not veto the
Hel ms-Burton | aw, but instead signed it in a solemm cerenony in
the presence of famly nenbers of the four killed pilots. H's
only condition was a waiver to suspend for six nonths the
application of the law s internationally nost controversial Title
I11. But before going into further detail on this, the
dispositions of Title | and Title Il shall be exam ned, which
recei ved nuch |l ess attention, but which have far-reaching
political consequences that should not be underesti mated.

A straight-jacket for Washington’s Cuba policy (Title I)

The first of the four titles, in which the Helns-Burton law is
divided, lists a long catal ogue of U S. sanctions and threats
agai nst Cuba, that in many cases reaffirmor extend al ready

exi sting nmeasures®>. However, of particular inportance is the fact

° Thi s includes, anong others, the follow ng issues:

- in all international financial institutions such as the M-, the Wrld



that to all these neasures and sanctions taken by the U S.
executive Hel ns-Burton now attributes the status of law. Thus, in
legal terns it is nowonly the legislative body - that is the
U S. Congress - and not the President who can lift these
sanctions, this, of course, being a politically much nore
difficult process.

By this, the U S. enbargo policy agai nst Cuba has been solidly
frozen and i nmmuni zed agai nst change. If in the political system
of the U S., foreign policy is a domain of the President, Title |
of the Helns-Burton | aw marks an enornous transfer of political
conpetence away fromthe Executive and to the Congress, reducing
strongly the possibilities for any President to change the course
of U S policy towards Cuba.

About this "straight-jacket” for the U S. policy on Cuba
established by Title I of the Helns-Burton |aw, WIIiam Leogrande
(1997, p. 214) wites: "Although the trafficking provisions of

Hel ms-Burton [Title Il and IV - B. H] have received the nost
press attention because of their potential for diplomatic
m schief, the bill’s nost inportant title is the one that wites

the U S. econom c enbargo into law. Apart fromhis ability to
suspend the trafficking provisions of Helns-Burton, Cinton is
left with alnost no discretion in fornulating U . S. policy towards
Cuba.”

The | ong shadow of the Platt Amendnent (Title I1)

Whil e the sanctions of Title |I are directed against the current
Cuban governnent, in Title Il the guidelines of U S. policy
towards the hoped-for future Cuban governnents are sketched out
(" Assistance to a Free and | ndependent Cuba”). However, here,

Bank, etc., the U S. has to oppose any formof [oan or financial aid to
Cuba. If a loan or aid is given over the United States’ opposition, the
U S. shall withhold frompaynent to such institution an anount equal to
that loan or aid (8 104);

- areinforcement of the prohibition to inport merchandise fromthird
countries that contains Cuban products (such as nickel or sugar) (88
108, 110);

- U S financial assistance to the succesor states of the Soviet Union
shal | be reduced by the same ampbunt in which these assist or engage in
nonmar ket based trade with Cuba (8§ 106);

- U S financial assistance to Russia shall be reduced by the sane
anmount that Russia is paying for the utilization of the intelligence
faculties in Lourdes, Cuba (8§ 106 d);

- withholding of U S. assistance fromcountries that engage in the
construction or financing of the Cuban nuclear power plant at Juragua (8§
111);

- noreover the | aw establishs that the "conpletion and operation of any
nucl ear power facility or any further political manipulation of the
desire of Cubans to escape that results in nass mgration to the United
States will be considered an act of aggression which will nmeet with an
appropriate response” (8§ 101, 4A).



where the hard-liners wanted to put the carrot of assistance from
the U S in contrast to the stick of the present day sanctions,
the Hel nms-Burton | aw confirns the worst expectations.

Title Il establishs that the U S. President nmay take whatever
steps towards a lifting of the enbargo only after he has
denonstrated to Congress that in Cuba a "transition governnent”
is in power (Sec. 204a). In continuation a long list of
conditions defines via U S. |aw what nmay be considered a
"transition government” in Cuba. It nust have "legalized al
political activities” (Sec. 205a, 1), "released all political
prisoners” (Sec. 205a, 1) and ”"dissolved the present Departnent
of State Security in the Cuban Mnstry of the Interior, including
the Commttees for the Defense of the Revolution and the Rapid
Response Brigades” (Sec. 205a, 3). It nust al so have nmade "public
commtnments to organizing free and fair elections (...) to be
conduct ed under the supervision of internationally recognized
observers” (Sec. 205a, 4), as well as establishing an i ndependent
judiciary (Sec. 205a, 6 A) and allow ng the establishnment of

i ndependent trade unions (Sec. 205a, 6 C. It nust be making
"denonstrabl e progress” in "granting permts to privately owned
medi a and tel econmuni cati ons conpanies to operate in Cuba” (Sec.
205b, 2 A), in assuring the right to private property (Sec. 205b,
2 C and in "taking appropriate steps to return to United States
citizens (...) property taken by the Cuban governnent (...) after
January 1, 1959, or to provide equitable conpensation” (Sec.
205b, 2 D).

And whereas the law initially declares that the U S. governnent
will "not provide favorable treatnent or influence on behalf of
any individual or entity in the selection by the Cuban peopl e of
their future governnent” (Sec. 201, 10), a few parragraphs | ater
Washi ngton's requirenents extend explicitly into personnel
policies: "For the purposes of this Act, a transition governnent
in Cuba is a governnment that (...) does not include either Fidel
Castro or Raul Castro" (Sec. 205a7).

From the point of view of Cuban functionaries, no matter how
reformoriented they m ght be, this catal ogue of conditions
describes less a transition governnent than an already carried
out and nearly conpl ete change of power. And all this note bene
defined by U S. |[|aw.

But the Hel nms-Burton | aw does not even pronise an end to the

enbargo in return to a Cuban governnent fulfilling all the above
requi renents. Instead, the construction of the lawitself inplies
that an only gradual lifting of sanctions will be used as a

mecani smto influence and control the Cuban governnment for quite
sone tine even after the dem se of Fidel Castro and the one-
party-state - just |like the governnent of Violeta Chanorro in



Ni caragua was confronted with econom c pressures fromthe U S.
still years after the electoral defeat of the Sandinistas (see
Leogrande 1997, p. 215).

Mor eover the Hel ns-Burton Law al so stipulates further conditions
and requirenents for what the U S. would recogni ze not only as a
"transition governnment” but finally as a full-fl edged
"denocratically elected governnment”, giving the U S. anple field
of action to pursue their interests. Sec. 206 clearly states that
a "denocratically elected governnent” by no neans sinply neans,
as one mght think, a governnent that has been el ected
denocratically. Instead it nust be "substantially noving toward a
mar ket - ori ented econom ¢ system based on the right to own and
enjoy property” (Sec. 206, 3) as well as having nade
"denonstrabl e progress in returning to United States citizens
(...) property taken by the Cuban Governnent (...) or providing
full conpensation” (Sec. 206, 6).

Wth this the law ains to dictate the cornerstones of Cuban
politics far beyond the end of the Castro era. It thus in fact
enters into the heritage of the notorious Platt Anendnent,
anchored into the Cuban constitution in 1901, which ceded to the
U S the right of intervention and becane the synbol for the

hal f - col oni al dependence of the new Cuban Republic.

This i s unpal at abl e even for many Cubans who are resolute Castro
opponents. "Under Hel nms-Burton, Cuba would pass fromthe
dictatorship of Fidel Castro to the tutelage of the U S
Congress," objected Alfredo Duran (1995: 3), a former participant
in the Bay of Pigs invasion and currently one of the | eaders of
the noderate forces wthin the Cuban exile community, in a U S
Senate hearing: "The specifications in the proposed Act (...)
establish paraneters for denocracy in Cuba that are unequivocally
the prerogative of the Cuban people.™

Thus, Title Il presents far-reaching and di sastrous political
perspectives for Cuba. If actually in Cuba a political change as
desired by the anti-Castro hardliners should cone about, then the
Hel ms-Burton |aw wil|l be the congenital defect of the new
political order, just like the "Platt Amendnent” was for Cuba’'s
first republic. But as for now the Hel ns-Burton | aw has only one
i medi ate effect: it strengthens the nost rigid tendencies within
the present Cuban system For anyone anong Cuba's political

| eadership or functionaries who m ght have the courage to set out
for sonme formof political opening, the Hel ns-Burton | aw shows
only a deep abism and no space for a reformprocess, in dignity
and fromw thin and with viable perspectives for "the day after”.
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The extraterritoriality of U S. sanctions (Title Il and |V)

The international debate about the Hel ms-Burton | aw was, however,
l[imted only exclusively to its titles IIl and IV. The
extraterritorial outreach of U S. sanctions policy is ainmed at
deterring trading partners and investors from doi ng business with
Cuba and thus isolating the Cuban econony. Title Il gives United
States citizens and conpani es, whose properties had been
confiscated after the Revolution, the right to file a claim
against third country conpani es, who benefit fromthe use of this
confiscated property. Conplenentary, Title IV calls for the
denial of U S entry visas to nanagers, owners or majority
sharehol ders (including their famly nmenbers) of foreign
conpani es that are subject to clains under Title Il (Sec. 401).

This provision results especially explosive since the Hel nms-
Burton | aw extends the right to file suits as U S. citizens to
all Cuban exiles who were Cuban citizens at the tinme of
expropriation and who only |later, after having emgrated to the
U S, acquired U S citizenship. This clause nodifies in decisive
formthe inpact: whereas fromowners who were U S. citizens at
the tinme of expropriation only about 800 clains are expected,
fromthe Cuban exiles living in the U S. and having acquired U S
citizenship after emgration, an aval anche of sonme 300.000 to
430. 000 can possi bly be expected (Mise 1996).

Title I'll of the Hel ns-Burton |law retroactively extends the
jurisdiction of U S. courts to the clains of persons, who were
expropriated in Cuba, as Cuban citizens, by a Cuban governnent
and in accordance with Cuban laws. This is in open contradiction
with the principles of international law as well as with
prevailing U S. l|legal practice. The U S. Foreign C ains
Settlenment Conm ssion itself sone 30 years ago had stated
categorically: "The principle of international |aw that
eligibility for conpensation requires American nationality at the
time of loss is so widely understood and universally accepted

that citation of authority is scarcely necessary.”® As Mise
concludes: "It is sinply unlawful under established international
jurisprudence for the U S., pursuant to Title Ill of the Hel ns-
Burton law, to | end support and assistance to the clains of Cuban
Anmericans with respect to properties taken fromthemwhile they
were Cuban cititzens” (Miuse 1996, p. 7).

And the Cuban journalist Luis Manuel Garcia (1996 p. 34), now
residing in Spain, points to the following: "Even if the Hel ns-
Burton |l aw stipul ates that the President of the United States may
remove it once the |Island has been denocratized, the clains made
up to that date will have to be satisfied”. And, Garcia adds, it

6 CaimNo. IT-10, 252, Dec. No It-62, cited by Mise 1996, p. 6
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is clear that it wll not be the Castro government who wll pay
the price of restitutions determned by U S. |aw courts, "so that
we get the follow ng paradox: a |l aw directed agai nst Castro w |
only affect the ‘transition governnent’ or the ‘denocratically

el ected governnent’ which - at least in the theory of this |law -
will succeed hint (Garcia 1996 p. 34).

Al t hough an extended review of the | egal discussion brought about
by the Hel ms-Burton | aw cannot be presented here (cf. Irela
1996b), it is inevitable to just briefly draw the attention to a
second, very central aspect: the extraterritorial caracter of the
law. In her analysis of the problemof the so-called "secondary
sanctions” Jean Anderson (1997, p. 2), an econom c and | egal
advisor to U.S. governnment institutions for many years, wites:
"(...) the two nost recent sanction bills enacted by the United
States, which target Cuba, Iran and Lybia, go beyond previous
sanctions by inposing sanctions not only on U S. interests
investing and trading with these countries, but also on firnms or
individuals | ocated in other countries that trade with the
sanctioned country. This shift to ‘secondary’ sanctions or
‘secondary boycotts’ is significant. Previously, the United
States had firmy opposed secondary sanctions as extraterritorial
measures that inpermssibly infringe on the sovereignty of third
countries. In fact, conpliance with the Arab boycott of firns
that trade with Israel has Iong been a violation of U S. law The
United States now has cone a full circle fromthe 1970's and
1980’ s, when it universally decried secondary boycotts, by
erecting secondary sanctions of its own.” It cones as no surprise
that the countries now affected by Washi ngton’s secondary
sanctions oppose themas nmuch as the United States traditionally
have opposed this kind of neasures.

United States and Europe: Conflict and Cooperation

For nost European countries the volune of trade and investnment
with Cuba is a rather small figure in their foreign trade

bal ance. However, the extraterritoriality of the Helnms-Burton | aw
sets a precedent for the fundanmental rules of economc relations
in the post-war world.

Parallel to the protest on the political and diplomatic level, in
many countries an explicit "anti-Hel nms-Burton”-1egislation was

adopt ed or previously existing ”"blocking | egislation” extended or
nmodi fied’. At the level of the European Union binding regul ations

7 In Great Britain the "Protection of Trade Interests Act” (PITA) of 1980
was reactivated. In Canada a simlar legislation - the ”"Foreign
Extraterritorial Measures Act” (FEMA) of 1985 - had al ready been
activated in 1992 to counteract the Torricelli Law and was again
extended in response to the Hel ms-Burton law. In Germany article 4 of
t he Regul ati on on Foreign Trade prohibits that any German conpany
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wer e passed that prohibit European conpanies to conply with the
Hel ns-Burton | aw, and even nore, European conpani es sued in the
United States under the provisions of Title Ill are given the
right to file a counter-claimin European courts (lrela 1996b, p.
5; Anderson 1997, pp. 12-15). In addition, the European Union
call ed upon the Wrld Trade Organi zation to settle the dispute,
meani ng: to condemn the extraterritorial provisions of the Hel ns-
Burton | aw.

G ven the al nost universal international protest against the

Hel ms-Burton law it has often been said, that Hel ns-Burton has
not so nuch isolated Cuba as it has isolated the U.S.. In |egal
di scussions and in reference to the extraterritorial aspects of
the law, this mght indeed be the case. However, at a political

level - and this is often generously overlooked - it is not quite
so: On the one hand the European Union has vocally protested
against the extraterritorial provisions of Title Ill and 1V,

parallel to this, however, a notable stiffening of the EU s
position on Cuba and a rel ative approachnent to the U. S.
positions has taken pl ace.

Thi s change of policy has found its prom nent expression in the
Eur opean Union’s so-called "Common Position” on Cuba approved in
decenber 1996 as a binding foreign policy docunent (published in:
Encuentro de la Cultura Cubana No 3, Madrid, 1997, pp. 134; cf.
also Irela 1996b). In this docunment the extension of economc aid
to Cuba is explicitly linked to progress in the human rights
record and the guarantee of political liberties. Also an amesty
for political prisoners and a revision of Cuba s penal code are
given high priority; inits efforts for a dial ogueue with Cuba
the EU is called upon to include nore strongly non-gover nnment
organi zations on the Island.

It should be noted that this declaration | eaves quite sone room
for interpretation and the policy toward Cuba. And it al so nust
be added, that this step has not only been brought about by the
Hel ms-Burton | aw but that other factors have been inportant, too:
First, the open failure of the EU Cuba tal ks on a cooperation
agreenent started in septenber 1993; second, the change of
government in Spain in May 1996 where the social denocratic
governnent of Felipe Gonzéal ez, for years the driving force in

Eur opean contacts to La Habana, had to cede to the conservative
Partido Popular with José Maria Aznar at its head. Already in his
el ection canpaign, Aznar had prom sed a turnaround of Spain's
Cuba policy, and after taking office he rapidly followed up on
this. Precisely on the occasion of a visit of U S. Vice-president
Al Gore to Madrid, Aznar anounced an end to Spain’s economc

conplies openly to an enbargo | egislation against a third country (see
Ri chter 1996, p. 6) - a clause originally introduced as a response to
the Arab boycott against Israel.
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assi stance to Cuba, thus presenting the Spani sh change of policy
explicitly as closing files with the U S. governnent.

It nmust be noted that Spain’s Aznar governnment, too, has
protested against the extraterritoriality of the U S. sanctions
under Hel nms-Burton. However, it obviously bets on a conbi ned
strategy of protest on one hand and a noted alignnent with the
general U. S. Cuba policy toward Cuba on the other, hoping that by
this conbination Spain will be spared fromthe full weight of
possi bl e sancti ons.

The policy of the European Union in general tends in the sane
direction, although in less drastic fornms, but with the sane
logic. At the above nentioned Hel ms-Burton-conference in
Washington D.C. in 1997 an interesting situation arose when the
U.S. governnent’s special representative for the Hel ms-Burton

|l aw, Stuart Ei zenstat, and the anbassador of the European Union

i n Washi ngton, Hugo Paeman, were to discuss their positions on a
panel. As a result of his mssion to Europe, Eizenstat could

decl are: "The response of our allies has been extrenely
positive!”, so that the President of the United States would
continue to use his waiver every six nonths to suspend Title |1

of the Helns-Burton |law "as | ong as Europe continues to step up
its efforts on denocratization in Cuba”. The inverted | ecture of
this argunent is, of course, an open threat: WAshington coul d
apply the sanctions fully at any tine, if Europe does not stay in
line with what the U S. sees as the right "stepping up of efforts
on denocratization in Cuba”.

Right fromthe start, Eizenstat and Paeman refused to call their
panel a "dispute”, but insisted instead on the term ”di al ogue”.
Ef fectively Anbassador Paeman |imted hinmself to criticize the
extension of U. S. sanctions to third countries, only to give
proof tinme and tinme again that the EU shares the general

postul ates and goals of the U S. Cuba policy: "W are on the U S.
side in this issue”, "as far as the ultinmate goal there is no
diference at all”, etc. arguing that there is no need that the
U.S. apply unfriendly neasures agai nst such a good ally.

Seen in this perspective the Hel ns-Burton | aw does not seem quite
that "irrational”. Instead, a person |like Dan Fisk, an aide to
Senat or Jesse Hel ns, explained the political calculation of using
the threat of the sanctions to intim date the Europeans as
trading partners and as foreign policy actors in the Cuban case:

" Al t hough the European uproar over the LIBERTAD Act continues, as
does the rhetoric about ‘secondary boycotts’, ‘extra-
territoriality’ and ‘international law , the subject of Cuba as
sonmet hing other than a place to sit on the beach has begun to
enter into their policy calculations. Since the enactnment of the
LI BERTAD Act, there have been unprecedented political and
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diplomatic initiatives taken by the international community on
Cuba. The nobst notabl e achi evenent is the adoption of a ‘Common
Position’ by the 15-nenber European Union (...) This position
clearly conditions future European relations with Cuba on
specific and concrete progress towards denocracy (...) The fact
ist that the EU policy was codified, in effect, in a legally-

bi ndi ng docunent after the enactnment and as a result of the

LI BERTAD Act.” (Fisk 1997, S. 5). Not in his manuscript but in
the freely spoken part of his presentation Dan Fisk found this
enchanting nmetaphor to illustrate the effect of the Hel ns-Burton-
threat on the European Union: "It inproves a man’s concentration
wonderfully if he knows that he will be hanged in a fortnight.”

The Under st andi ng between the United States and the European
Uni on

The full application of Title Il would |l ead to sone kind of
trade war with law suits and counter-law suits that certainly is
not in the interest neither of the EU nor of the U S.. In this
situation the suspension of Title Il by the Presidential waiver
every six nonths results not as nuch a "defect” of the | aw as
much rather its condition of success in terns of a big-stick

di pl omacy: the sword of Danobcles is only effective as a deterrent
as long as it is suspended over the heads. The U.S. schol ar Susan
Kauf man Purcell found with satisfaction that in spite of such a
"messy” law as is the Helns-Burton it places the U S. currently
in "the best of all worlds: keeping the nenace of the Title I
sanctions, but not applying thent?8.

In this context, in April 1997 the United States and the European
Uni on reached an agreenent to postpone their conflict in the
Wrld Trade Organi zation. The EU suspended its suit against the
U.S. and nade (although unspecified) prom ses to discourage

Eur opean conpanies frominvesting in illegally confiscated
properties not only in Cuba but anywhere in the world; for its
part the Cinton governnent fornulated a non-binding decl aration

of intention to suspend Title IIl for the rest of its mandate
(see EI Pais, 12/4/97 y 17/4/97). "The deal relies heavily on
prom ses by President Bill dinton’s adm nistration of efforts -

rather than firm guarantees of action - to limt the application
of Helms-Burton”, coments the Financial Tines (14/4/97) and sees
t he European Union as the loser in the conflict: ”"The EU has

bl i nked” .

After all there had been little doubt that the WO woul d have had
to decide in favor of the European Union. The probl em was,
however, that even before any such ruling the Washi ngton

8 At the nmentioned CIP/Irela Washi ngton conference 9-11 Feb 1997
9 For a contrary evaluation see the interviewwith the head of the EU
del egation, Leon Brittan, in his interviewin El Pais, 27/4/1998.
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government had prophilactically declared that it would sinply
ignore it, declaring the Helns-Burton law and all its parts a
matter of ”"national security” and thus chall enging the conpetence
of the World Trade Organi zation. As Stern (1997) argunents, a not
necesarily uni ntended side-effect of the Hel ms-Burton | aw has
been to denonstrate the dom nant world power’s capacity to define
the "rules of the gane” after the end of the Cold War and to show
its power to raise itself above the international nornms and
institutions, if necessary.

In addition the U. S. governnent had ”"warned” that any WO
sentence against the U S. would be fresh ammunition for "the
strong anti-WO current in Congress and in the U S. 7, as

Ei zenstat on the nmentioned Washi ngton conference underscor ed.
These m ght question the whole setup of international regulatory
institutions and demand the wthdrawal of the U S. fromthem In
its result this constellation functions as a tacit division of

| abor: the Executive presents itself as the noderate force and
the only one that can prevent nore radical forces to prevail;
thus the Europeans, in their own good, should support the U S
Presi dent even on neasures they don’t l|ike, but that they should
learn to see as the | esser of two evils.

On May 18, 1998 the United States and the European Union reached
an agreenent that goes nuch further than the accord of 1997 and
that (for now has put an end to the dispute. This "Understandi ng
about Expropriated Property” places the Cuban case in a
generalized context. But in the end, this agreenent has neant

t hat the European Uni on, which never has pronounced itself in
relevant formon the first two titles of the Hel ns-Burton

| egi slation, now al so de facto accepts much of the postul ates of
title I'll and IV. Actually, the Understandi ng does not revoke or
nmodify the extraterritorial character of the law itself but
sinply excludes one region of the world - the European Union -
fromits full application. The extraterritoriality of the U S

| aw, so strongly attacked by European governnments as "a matter of
principle”, stays in place for all the rest of the world.

Since any change in legislation corresponds to the U S. Congress,
t he Executive cannot prom se changes in the Hel ns-Burton | aw or
gi ve guarantees in this sense. In the Understanding the U S
government has thus nmerely commtted itself not make use of Title
| V agai nst European businessnen and to try to persuade Congress
to accept the non-application of the full potential of the
sanctions to the European Union.

I n exchange for this the EU has accepted that it wll not give
any institutional assistance to business operations in which
property is involved that in the U S. is being clained as
"illegally expropriated’”. And even though the Understanding is
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not a legally binding treaty, as European governnents have
hurried to clarify, in it they have effectively given approval to
the U S. thesis that the confiscations in revolutionary Cuba
violated international law. This actually creates a strange
contradiction with their own way of dealing wth the issue, since
t he European states affected by expropriations have resol ved the
i ssue years ago through conpensation deals negotiated with the
Castro governnent.

Wth the Understanding of May 18 the European Conmunity al so de
facto accepts one of Hel ms-Burton’ s clearest violations of
international |egal practice, the retroactive extension of U S.
citizenship to all those Cuban- Anericans who at the tine of |oss
were Cuban citizens. The Understandi ng includes the establishnent
of aregistry of clains that is to be the base on which the

Eur opean countries are to withhold any assi stance or official
cooperation for business operations with Cuba. And this register
is not only open to all Cubans who | ater adopted U S. citizenship
but it does not even establish any serious process of
verification of the clains, as Wayne Smth (1998) points out in
his critique of the agreenent. Subsecretary Eizenstat hinself
decl ared: "The Registry of Clains will be established to warn
investors. (...) It will be open to any claimant who all eges that
his or her property was expropriated in contravention of
international law. If basic information is provided by the
claimant, the claimw Il be included. There will be no screening
out of clainms” (cited in: Smth 1998, p. 10). Evidently, this is
a legally nore than weak, if not absurd base on which the

Eur opean governnents supposedly are to build their policy towards
commerce with Cuba.

US sanctions under donmestic pressure

A general revokal of the Hel ms-Burton | aw seens for the nonment
only a very renote possibility as long as no major change in the
overall political coordinates in Havanna or in Washi ngton occurs.
The Hel ns-Burton | aw had been inplenented in a short-term
political crisis situation but it ains at |ong duration;
precisely this, the |legal codification of U S. policy to Cuba had
been, as shown, one of its goals.

However, in a md-term perspective opposition to this policy from
the U S. business community could become an increasingly strong
factor. In Washington, commercial sanctions have becone an ever
nmore frequent instrunment of foreign policy. Only between 1993 and
1996 Congress passed no |less than 60 laws that in one way or the
ot her establish econom c sanctions against a total of 35
countries. And this tendency is still going up: in 1996 al one no
|l ess than 125 law initiatives demandi ng sanctions were introduced
in Congress. This "sanctionitis” as a conplenmentary foreign
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policy has becone indeed a serious obstacle for the export
interests of U S. conpanies. In this general problem the enbargo
agai nst Cuba is only one case out of many, but certainly the nobst
far-reachi ng and prom nent one.

The U. S. Chanber of Commerce as well as the National Association
of Manuf acturers have spoken out strongly against this tendency
to respond to foreign policy crises by unilateral trade
sanctions, not only hurting the other countries’ econony but the
United States’ own economic interests, too. To end this policy,
in the beginning of 1997 a | obby organi zation called ”"USA Engage”
was founded. Since at present it is nuch easier to establish
sanctions than to lift them one of its objectives is a reversal
of the "proof of guilt”, establishing that by general rule al
trade sanctions can only be established for alimted tinme (e.g.
one year) and after this tinme they would have to be re-

i ntroduced, being it their proponents who have to argue why they
still rmust be in place and not, as now, the opponents of
sanctions having to argue why they should be lifted.

It is quite possible that positions like these will gain
influence in comng years. If once the phrase "Wat is good for
Ceneral Mdtors is good for the USA” had becone a sort of rule of
thumb for U S policy, it may not indefinitely subordinate now
the country’s long-termconmmercial interests to the foreign
policy anbitions of Congress, frequently guided by very short-
termpolitical notives.

Only a few nonths after founding "USA Engage”, however, a new
package of trade sanctions was inposed on Birma, in spite of the
opposition of U S. business. And if this is the case with Birm
a country which does not stirr Anerican enotions half as nmuch as
Fidel Castro’'s Cuba, it may take quite some tine for this

busi ness-| ed opposition to result in an effective change in U. S.
Cuba policy.

Concl usi ons

The Hel ns-Burton | aw has in no way been an "accident” in the U S
policy, but one nore step in the three and a half decade | ong
effort of the U S. governmmet to nount econom c pressure agai nst
Cuba through trade sanctions. It is true that the | aw passed
Congress in a nonent of an acute foreign policy crisis and under
specific conditions; but it is "made to last” and to dom nate
US. policy for along tinme to cone.

Secondly, the Helnms-Burton law is not nerely the expression of

particular interests by conservative Cuban exile groups, but for
Washi ngton’s foreign policy it has proven to be a conflictful,
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but in the end functional instrunment of intimdation against
third countries, nanely the European Union.

For Cuba the econom c costs of the Helns-Burton |aw are difficult
to calculate. On the one hand the Cuban governnent clains that so
far no foreign conpany has withdrawn from Cuba as a consequence
of Helnms-Burton; on the other hand it is evident that the threat
of U S. sanctions augnents the uncertainties for foreign
enterprises investing in Cuba which in many cases may lead to a
nore prudent business attitude. For Cuba’s current econom c
strategy this is highly problematic. The rising deficit in the
bal ance of paynents (U.S.$ 970 mllions in 1994, U S. $ 1.800
mllions in 1996), the urgent need to nodernize the econony and
the critical debt situation (conmbined with great problens in
obt ai ni ng external financing) makes joint-ventures or foreign
capital investnents a question of survival for the Cuban econony.

Per haps even nore disastrous, however, are the consequences of
Hel ms-Burton for the political future of Cuba. The Castro
government has used the renewed external aggression the | aw
represents for a vigorous call to close files around the present
| eadership and system An infanous "Report of the Politburo”,
read out in March 1996 by Fidel’s brother and armnmy conmander Radul
Castro (1996), not only attacked di ssidents but deviant |ines of
t hought within the party and academ c establishnent reducing
greatly the possibilities of a neaningful reformdebate within
the political system In the center of the Politburo s frontal
attack were the academ c institutions in Havanna whi ch had

devel oped an incipient but extrenely rel evant discussion about
reformsteps fromw thin and under socialist auspices (e. g.,
Carranza et al.; for a panorama of this "renai ssance” of Cuba’'s
soci al sciences cf. Hof frmann 1996).

In addition, after the "Report del Politburo” all nmenbers of
Cuba’s Armed Forces (including retired officers) were asked for
public declarations of loyalty. As the Hel ns-Burton | aw
explicitly excludes Fidel and Raul Castro fromany "transition
government”, this so-called "Declaration of the Manbi ses of the
XXth century” resulted its negative image, demandi ng | oyalty not
only to the Fatherland, Revolution and Socialism but explicitly
calling for "unconditional loyalty” to Fidel and Radl, ”our
uncuestionable ‘jefes’ and | eaders” (G anma |Internacional, 26/3/
97, p. 6).

The ideological roll-back also affected the sl ow noving reform
process reform of Cuba’s donestic economny. The "Report of the
Poi t bur 0” denounced sel f-enpl oynent as a potential ”breedi ng-
ground” for subversive activities of the eneny (Raul Castro 1996,
p. 4). In consequence a policy of disincentives was pursued,
conbi ning taxes and "inspections” |owering the nunber of
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(legally) self-enployed Cubans from 210. 000 at the end of 1995 to
150. 000 at the m ddle of 1996.

| f Washington’s policy of confrontation is a decisive el enent of
legitimacy for the Castro governnent, the Hel ns-Burton | aw
renewed it, contributing thus to a tightening and stabilization
of the political status quo, not to its opening up. At the sane
tinme the Title Il of the Helnms-Burton |aw dramatically cut the
possibilities of a reformfromwthin, wth dignity and nati onal
i ndependence.

Nevertheless, it may be an error to qualify the Hel ns-Burton | aw
sinply as a "m stake” or being "counterproductive”. Mybe it just
pursues other ains. Putting the pre-1959 property clainms in the
center of U S. Cuba policy it seens not to have in mnd a process
of gradual reformthat may present a viable option for the
present-day elite, but rather the "unconditional surrender” of

t he Revol ution as such. For this purpose, the Helnms-Burton lawis
i ndeed ”"productive”. In this logic, the Cuban people seens taken
hostage in the historic power struggle between Cuba and the USA
As Luis Manuel Garc#ia (1996, p. 35) wites, the "Socialismor
Deat h” pronounced by Fidel Castro finds its equivalent in a kind
of "Insurrection or Death” policy fromthe U S. governnent. In
this logic, atightening of the internal political situation in
Cuba does not lack a rationale: it polarizes the extrene options
and elimnates internediate alternatives of gradual and
controlled reform

The European Union would be well advised not to react only
defensively in protection of their specific business interests
fromthe extraterritorial sanctions of the Hel ns-Burton | aw.
Doing this it has conme to increasingly accept large parts of the
|l egal tricks and policy postulates of the law. Instead, the

Eur opean countries should insist on their own, different policy
approach to Cuba and that the current U S. policy of tightening

t he enbargo and aggravating the social and econom c conditions in
Cuba is politically dangerous and norally intol erable; they
should fornmul ate their clear opposition not only against titles
1l and IV of the law but also against its titles |I and I

decl aring that such a political tutel age of another country’s
affairs is profoundly anti-denocratic (even if it is tutelage in
t he name of denobcracy) and unacceptable for the international
comunity. And they should nmake as clear as possible that such a
policy cannot count on neither the support nor the tacit
per m ssion of the European Union.
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