
Letter	
  to	
  OGIS	
   1	
   October	
  30,	
  2014	
  

October 30, 2014 
 
Miriam Nisbet, Director 
Office of Government Information Services (OGIS) 
National Archives and Records Administration 
8601 Adelphi Road 
College Park, MD 20740-6001 
 
 Re: Impermissible Administrative Closures 
 
Dear Director Nisbet, 

 
The undersigned organizations are writing to inform the Office of Government 

Information Services (“OGIS”), as the FOIA Ombudsman, of a particular problem with 
administration of the Freedom of Information Act (“FOIA”) by the Transportation 
Security Agency (“TSA”), the Department of Justice (“DOJ”), the Environmental 
Protection Agency (“EPA”), the Department of State (“State”), Federal Emergency 
Management Agency (“FEMA”) and other agencies. Federal agencies are improperly 
closing FOIA requests and breaching their obligations under the FOIA. We are writing to 
ask that you proceed with an investigation of this matter. 
 

FOIA requesters have reported frequently encountering improper administrative 
closures across a variety of federal agencies. We are including evidence of several 
examples. Attachments 1, 3-8. One particularly troubling instance of administrative 
closure arose from a request that the Electronic Privacy Information Center (“EPIC”) 
made to the TSA. 

 
Over the years, EPIC and other organizations have pursued many FOIA requests 

submitted to the TSA. This is a reflection of the significant role that the agency plays in 
collecting information on Americans and undertaking controversial screening activities. 
See e.g. EPIC v. TSA, Case No. 11-0290 (RWR) (D.D.C. filed Feb. 2, 2011). EPIC has 
frequently faced substantial delays caused by the TSA, and has been forced to file suit to 
obtain documents that the agency has failed to disclose within the deadline mandated by 
the Act. Id.  

 
On May 21, 2014, EPIC received a response from TSA regarding a FOIA request 

EPIC had filed with the agency in June 2010. See Attachment 1, 2. In the letter, the 
agency stated: 
  

Before we begin this time-consuming review process, we want to ensure that you 
are still interested in continuing the processing of this request. Please indicate 
your continued interest in pursuing these records within 20 days from the date of 
this letter. Accordingly, we ask that you respond to this notice by June 9, 2014. If 
we do not receive your response by that date, we will assume you are no longer 
interested in this FOIA request, and the case will be administratively closed. 
(emphasis added) 
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 Attachment 2.  
 

After waiting four years to respond to EPIC's request, the agency informed EPIC 
that if EPIC did not reply to TSA’s letter within 20 days, the agency would automatically 
close EPIC’s FOIA request. The agency cited no statutory basis for closing the request, 
nor did it advise EPIC of any appeal rights regarding this decision. See id. In fact, the 
agency did not even tell EPIC where to address a response. See id.   
 

The FOIA plainly states: 
 
Except with respect to the records made available under paragraphs (1) and (2) of 
this subsection, and except as provided in subparagraph (E), each agency, upon 
any request for records which (i) reasonably describes such records and (ii) is 
made in accordance with published rules stating the time, place, fees (if any), and 
procedures to be followed, shall make the records promptly available to any 
person.  
 
5 U.S.C. §552(A)(3). 

 
 In TSA’s response to EPIC, the agency did not attempt to argue that EPIC’s 
request did not reasonably describe records or that EPIC’s request did not comply with 
the agency’s regulations. In other words, it presented no evidence as to why it should not 
simply process the request. See Attachment 2.   
 

We know of no provision in the Act that allows for administrative closure simply 
due to the lapse of time, and in this case, the delay was only caused by the TSA. Nor is 
there a provision under the DHS FOIA Regulations (6 C.F.R. 5) that allows for 
administrative closure due to the age of a request. In fact, under the agency’s current 
regulations, the only scenario under which DHS is permitted to administratively close a 
request is if a requester fails to agree to pay fees. 6 C.F.R. 5.3(c) (“If you do not provide a 
firm commitment to pay the anticipated fee within the time period specified by the 
component, the request will be administratively closed.”) 
 

Other FOIA requesters, including some of the undersigned requesters, have 
received similar letters. We have attached letters by the DHS, FEMA, DOJ, EPA, and 
State. Attachments 3-8. In meetings with transparency advocates, the Department of 
Justice’s Office of Information has publicly stated that it supports this practice. 

 
We know agencies often have insufficient resources to devote to FOIA requests 

and we certainly agree those resources should not be consumed satisfying requests in 
which the requester no longer has an ongoing interest.  But the approach discussed above 
goes well beyond addressing this concern, and runs the risk legitimate FOIA requests will 
be improperly closed because the requester fails to respond within an arbitrary time 
period the agency has imposed. 
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We ask that OGIS investigate this practice and its impact on FOIA requesters as a 
barrier to pursuing government records. How often are letters like the one that EPIC 
received sent to requesters? How widespread is this practice across federal agencies? 
What is the source of this tactic – what trainings and guidance created it? What 
percentage of requests subject to administrative closure letters end up being closed?  

 
Based on this investigation, the undersigned organizations request that OGIS 

develop guidance advising agencies how to deal with the issue of older requests in a 
manner that complies with the FOIA, yet recognizes the agency interest in conserving 
scant FOIA resources.  We further request that OGIS publish a report of its findings in 
this matter. 

 
Thank you for your attention to this matter. We look forward to your continued 

work on this issue. If you would like to follow up with us regarding this investigation, 
please contact Ginger McCall, Director, EPIC Open Government Project at 
mccall@epic.org or (202) 483-1140 x 111. 

 
 
Sincerely, 

 
Cause of Action 
Center for Effective Government 
Citizens for Responsibility and Ethics in Washington 
Electronic Privacy Information Center 
Government Accountability Project 
James Madison Project 
Law Offices of Mark Zaid 
MuckRock 
National Security Archive 
National Security Counselors 
Openthegovernment.org 
Project on Government Oversight 
Public Employees for Environmental Responsibility 
Sunlight Foundation 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

OFFICE OF INTERNATIONAL
AND TRIBAL AFFAIRS

June 26, 2014

Mr. Nate Jones
The National Security Archive
The George Washington University
Gelman Library, Suite 701.
2130 H Street, NW
Washington, DC 20037

20101219EPA034 EPA
RECNO:42801 SEQCOR:178688
6/30/2014 FOISG: Jones, Nate

20101214EPA033 EPA
RE0N042796 SE COQ R:178687Request Number/Subject: See attached 6/30/2014 FOISG: Jones, Nate

Dear Mr. Nate Jones:

We are writing you in regard to your Freedom of Information Act (FOIA) requests.

According to our records, your requests are still pending with the Agency. As part of an
ongoing effort, we are writing to determine whether you are still interested in having your
FOIA requests processed. If you are still interested in having your FOIA requests
processed, please notify Vanessa Fleeton in writing within 10 days of the date of this
letter. You can either mail your response to us at EPA/OITA/OMIS, 1200 Pennsylvania
Avenue NW, Mail code 2680R, Washington, DC 20460; fax your response to us at
(202) 565-2427; or email us at fleeton.vanessa@epa.gov.

If we do not hear from you within 10 days of the date of this letter, we assume you are no
longer interested in having EPA search for the documents you requested and we will close
your file. If you have any questions, please contact Vanessa Fleeton on (202) 564-4762.

20101188EPA032 EPA
RECNO:42768 SEQCOR:178686
6/30/2014 FOISG: Jones, Nate

20101148EPA031 EPA
RECNO:42721 SEQCOR:178685
6/30/2014 FOISG: Jones, Nate

Attachment

Sincerely,

Dennis Cunningham, Deputy Director
Office of Management & International
Services

20100821EPA022 EPA 20100541EPAOI I EPA
RECN0:42345 SEQCOR:178684 RECNO:42013 SEQC OR: 178683
6/30/2014 FOISG: Jones, Nate FOISG: Jones, Nate

NSPD-66/HSPD-25



Mr. Jason Smathers 
MuckRock News 
DEPTMR 1126 
P.O. Box 55819 
Boston, Massachusetts 02205-5819 

Re: FEMA 12-321 (2013-FEF0-00430) 

Dear Mr. Smathers: 

l .. S. Department of llomeland Security 
1800 South Bell Street. Mail Stop 3005 
Arlington. VA 20598-3005 

FEMA 

DEC 0 4 2013 

This letter pertains to your February 24, 2012, Freedom oflnformation Act (FOIA) request to the 
Department of Homeland Security (DHS)/Federal Emergency Management Agency (FEMA). 
You requested all records referencing the five oldest FOIA and Privacy Act requests which are still 
being processed including the request letters. Your request was received in this office on 
February 27, 2012. 

By letter, dated February 27, 2012, we advised you that due to the increasing number ofFOIA 
requests received by this office, we could encounter some delay in processing your request. We 
sincerely apologize for the delay and any inconvenience it may have caused. However, we want to 
let you know that we have been making earnest and diligent efforts to reduce the backlog of cases, 
and that your file is scheduled to be reviewed in the near future. 

Before we begin the time-consuming review process, we want to ensure that you are still interested 
in continuing the processing of this request. Please indicate your continued interest in pursuing 
these records within 7 days from the date of this letter, or we will assume you are no longer 
interested in this FOIA request, and the case will be administratively closed. 

If you have any questions regarding this matter, please refer to FEMA 12-321 (2013-FEF0-
00430). We can be reached at (202) 646-3323 or electronically at FEMA-FOIA@dhs.gov. 

Sincerely, 

Terry Cochran 
Chief, Disclosure Branch 
Records Management Division 
Mission Support Bureau 

www.fema.gov 



Telephone: (202) 514-3642 

First Amendment Fellow 
Legal Department 
The New York Times 
620 3th A venue 
Eighteenth Floor 
New York, NY 10018 

To Whom It May Concern: 

U.S. Department of Justice 

Office of Information Policy 

Washington, D.C. 20530 

Re: OLP/09-R0858 
DAG/10-R0805 
OLP/l O-R0806 
LAD:JBG 

ocr 2 1 2010 

This is in reference to the Freedom of lnformation Act {FOIA) requests in which your 
organization requested Department of Justice records r:elated to the service and nomination of 
two individuals to serve as federal judges. This response is made on behalf of the Office of 
Legal Policy. 

As you may be aware, your organization currently has two FOIA requests pending in this 
Office. These requests were sent by Jacob Goldstein and his predecessor, Itai Maytal. The 
requests sought Department of Justice records in connection with the nomination of Sonia 
Sotomayor to the Second Circuit Court of Appeals in 1997, and in connection with Merrick B. 
Garland during his time as a Principal Deputy Attorney General from 1994-1997 and as a 
nominee to the United States District Court for the District of Columbia from 1995-1997. Mr. 
Goldstein informed the FOIA Specialist working on these requests, that he would no longer be 
with your organization after August 31, 2010, but he indicated that he would provide a new point · 
of coµtact for these requests. However, no information was conveyed to OIP before, nor 
immediately after this date. As we no longer have a point of contact for these requests, and are 
unclear of any continued interest, we are hereby inquiring into your continued interest in the 
currently pending requests listed below (for your information, OIP assigned the request for 
records on Merrick B. Garland two tracking numbers on the scope of the records sought): 

OLP/09-R0858 - Records on Judge Sotomayor 
DAG/1 O-R0805 - Records on Merrick B. Garland 
QT,P/1 O-R0806 - Records on Merrick B. Garland 

If you do not indicate continued interest in these requests within fourteen days of the date 
of this letter, I will assume you are not interested in pursuing these requests and I will 
administratively close this case. If you do indicate your organization's continued interes.t, we 
will continue to process your request. 

Sincerely, 

c<OvwW., D°1!' 
Laurie A. Day 
Chief, Initial Request Staff 
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