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1 PRCOCEEDI NGS

2 TUESDAY, MAY 15, 2007

3 THE COURT: Good norning. Please be seated.

4 THE CLERK: This is the tine set for oral argument
5 on the terrorismenhancenent sentencing guideline in

6 Cimnal Cases 06-60069 through 06-60071, 06-60078 through
7 06-60080, 06-60120, 06-60122 through 06-60126.

8 THE COURT: Good norning. |If | could ask each of
9 the lawers to introduce thenselves for the record, | would
10 appreciate it.

11 MR PEIFER Stephen Peifer for the United States.
12 MR ENGDALL: Kirk Engdall for the United States.
13 MR RAY: John Ray for the United States.

14 MR SHARP. Bill Sharp for def e\ndant Zacher .

15 MR STORKEL: John Storkel for defendant Nat han
16 Bl ock.

17 MR FEINER Dan Feiner. | represent Darren

18 Thur st on.

19 MR VEI NERVAN  Crai g Wi nerman with Chel sea
20 CGerlach, and Ms. Gerlach is present in the jury box.
21 MR FRI EDVAN. Marc Friednman on behal f Kevin
22 Tubbs. He's here.
23 M5. MOCREA: Shaun MCrea and Lee Forenan on
24 behal f of Kendall Tankersl ey.
25 M. WOOD  Terri Wod on behal f of Stan Meyerhoff.
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10: 10: 07 1 MR FREDERI CKS: R ck Fredericks, cocounsel wth

2 M. Meyerhoff.
3 MR KCOLEGO  John Kol ego on behal f of Ms. Suzanne
4 Savoi e.
5 MS5. LEE: Amanda Lee on behal f of Daniel MGCowan.
6 MR ROBINSON  Jeff Robi nson on behal f of Dani el
7 Mt Gowan.
8 MR BLACKNMAN.  Marc Bl ackman on behal f of Jonat han
9 Paul .

10 THE COURT: Counsel, | thank you very much for

11 your extensive briefing. | think we have covered and read

12 absolutely everything that's been fil ed.
13 I's there anything we need to take up before we

14 begin argurment at this tinme? Any other outstanding i ssues?

16 On behal f of the governnent, you are going to

17 argue, M. Peifer?

18 MR PFEIFER May | use the podium Your Honor?
19 THE COURT: You nmay use wherever you need to be.
20 MR PEIFER May it please the court, before

21 dealing with legal argurments, |'d like to use ny opening

22 remarks to set the record straight on certain points.
23 The defendants have nmade both broad and specific
24 clains that they don't deserve the terrori smenhancenent and

25 that they don't deserve the label "terrorist."
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10: 11: 06 1 W should ook first at the | anguage of the

2 information in the original indictment. |It's the same in
3 every defendant's case. Page 3 of each infornation sets out
4 the manner and rmeans of the conspiracy, and it says for each
5 def endant, quote:
6 "The general purposes of the conspiracy were
7 to influence and affect the conduct of governnent,
8 comerce, private business, and others in the
9 civilian popul ation, by means of force, violence

10 sabot age, mass destruction, intimdation, and

11 coercion, and, by sinmlar nmeans, to retaliate

12 agai nst the conduct of governnent, commerce, and

13 private business. To achieve these purposes, the

14 conspirators commtted and attenpted\to commi t

15 acts dangerous to human life and property that

16 constituted violations of the crimnal |aws of the

17 United States and of i ndividual states.

18 That is their conspiracy. That is their famly

19 They can qui bbl e over | egal argunments, try to sanitize their
20 conduct with noble nmotives, but that paragraph is what their
21 famly was all about.

22 Def endants' acts spanned five years, five western
23 states, and were wholly intended to intimdate, coerce

24 frighten, punish, and denoralize people, not buil dings.

25 Peopl e. People in governnent, people in business, people in
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10: 12: 41 private and public life. D rected at people, not buildings,

for the purpose of changing or paying for, in the sense of
retaliation, lawful public policy by governnment and | aw ul

activity by business.

1
2
3
4
5 This is a classic case of terrorism despite their
6 proclamation of |lofty humane goals. They attenpt to

7 soft-pedal their crimnal conduct as sonmehow admi rabl e

8 because it was aimed at property, not people. They are

O wong. It was ained directly at people. It was ainmed at
10 people who research, as at the Cakridge Ranger Station

11 people who study, as at the University of Washi ngton

12 Horticultural Center; people who nake and apply policy,

13 governnent policy, at the U S Forest Service, Bureau of

14 Land Managenent, Bonneville Power Adninis}ration

15 Their acts were ained at a variety of other

16 people, people who construct, people who sell, people who
17 serve the public, people who contract with the governnent,
18 people who grow trees, people who operate the crimna

19 justice system people who provide jobs, people who support
20 the local and regional econony, people who engage in

21 nati onal and international trade, people who actually work,

22 people who support their famlies.

23 The defendants' conduct was aimed to puni sh peopl e
24 in governnent and civilian life for having the right to live
25 lawful lives and to disagree with the defendants' radica
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10: 14: 30

i deol ogy. And defendants' conduct was aimed, by force, to
frighten and coerce people in government and private life to
change their |awful conduct, the essence of terrorism and

the dictionary definition of terrorismand the statutory

1

2

3

4

5 definition of terrorismthat we are operating under here.

6 And in every arson and every attenpted arson, each

7 defendant knew that there would be firefighters responding

8 totherisk, responding to risk their lives to put out the

9 fire and mnimze the danger. The defendants knew that they
10 created this danger to the firefighters or anyone el se
11 responding, but they did it anyway.
12 So it's totally disingenuous to claimthat they
13 cared for human life when the facts speak ot herwi se. For
14 exanple, at Jefferson Poplar Farm one of\the destructive
15 devices was placed right next to a |large propane tank, a
16 propane tank about twice as big as one of the tables here.
17 At Childers Meat, one of the destructive devices was placed
18 next to a natural gas neter and pipeline. At Romania
19 Chevrol et, 35 Suburbans and Tahoes burst into flanmes. There
20 will be videotapes of that fire for the court to see during
21 t he sentenci ng.
22 Fortunately, our infallible and prescient
23 def endants didn't mss anyone who m ght have been inside a
24 building. Wuat they didn't know was that at Qakri dge,

25 frequently a forest service enpl oyee did spend the night at
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10: 16: 15 that building at the ranger station, and, of course, they

didn't check to make sure that no one was inside. |t was
pure luck that no one was killed or injured by their

actions.

1
2
3
4
5 The defendants' argunent is there was no injury to
6 human bei ngs, no danger to humans, and therefore, there was
7 no terrorism |If that's the standard, the Ku Kl ux Kl an did
8 not commt terrorismwhen they traveled in the dark of

9 ni ght, three, four o' clock in the nmorning, burning black

10 churches in Mssissippi. No one was inside the churches, no
11 one was there to be injured. They may not have wanted to
12 injure anybody. They just burned buildings. So according
13 to the defense theory, that's not a terroristic act.

14 If the sane standard were appliéd t oday, then

15 white suprenaci st organi zati ons coul d burn synagogues and
16 churches at night with nobody inside and it wouldn't be a
17 terrorist act. |If that's the standard, a group of tax

18 protestors could make sure the IRS building is enpty of all
19 people, pay off the guards, nake sure they weren't around,
20 burn the building in the heart of the Washington, D.C, and
21 it wouldn't be an act of terrorism But that sinply is not
22 the standard for terrorism It's not the law. It's not the
23 general conception of terrorism

24 The defendants say they aren't terrorists because

25 they aren't Timothy MVeigh, they are not Ranezi Yousef, they
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10: 17: 49 are not Terry N chols, they are not Eric Rudol ph. According

to them that's the standard of terrorism That's |like
saying you are not an arnmed bank robber if you are not

WIlie Sutton or you are not Bonnie and Ayde. It's the

1
2
3
4
5 gold standard. W haven't met the gold standard; therefore,
6 they are not terrorists. \Well, prisons are full of a lot of
7 bank robbers who are not Bonnie and O yde and they are not
8 WIllie Sutton, that's for sure.

9 The defendants nmake proportionality arguments,

10 saying they don't deserve to be |lunmped with the big-nane

11 terrorists. Wat they failed to note is the other

12 def endants who were serving terrorismrelated sentences who
13 had been found, who had recei ved the enhancenent for

14 terrorism

15 They conpare thenselves to the wong peopl e,

16 frankly. They should be conparing thensel ves to Jack

17 Dowell. He is in one of our cases we cite in the

18 menmorandum Jack Dowel |l is serving a sentence of 30 years
19 in prison for burning a building, one building, the IRS

20 building in Colorado Springs, Colorado, a private buil ding
21 that was rented or |eased by the IRS

22 Judge Matsch sentenced Jack Dowell to 360 nonths
23 in prison. Judge Matsch knows terrorismwhen he sees it.
24 He was the Cklahoma Gty bombing judge. He sentenced Terry

25 N chols. He sentenced Tinothy MVeigh after the jury
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10: 19: 27 verdict.
Jack Dowel|l was acting as a | ookout with his
drinking buddies, frankly. They had been to the bar

bef orehand and deci ded to burn the building in Col orado

1
2
3
4
5 Springs, nmenbers of the so-called Constitutional Law G oup.
6 Jack Dowell was the |ookout. He stayed outside, sane as
7 many of these defendants. Just stayed outside as a | ookout.
8 They burned the building in Colorado Springs; then spray
O painted AAR, for Arny of the Anerican Republic, on the

10 outside of the building, much as our defendants here painted
11 ELF or ALF.

12 One arson. 30 years in prison for pronoting a

13 federal crine of terrorism just as these defendants did.

14 Serving as a |l ookout. No one was injured. Just property

15 damage. That's who they should be conparing thensel ves

16 with
17 Then there's Travis Janes Harris. The Harris case
18 is alsocited. M. Harris was nad at the police in

19 Monahans, Texas. Small town, obviously. Mnahans, Texas
20 had a municipal building where the police were housed.

21 M. Harris threw a Mol otov cocktail and burned the municipa
22 building. Harris received 30 years in prison, one arson
23 because he pronoted a federal crime of terrorism

24 There's Iman Mandhai. W cite his case. He

25 received 140 nonths for conspiracy to bl ow up power
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10: 21: 03 1 transformers to retaliate against U S. policy or US.
2 support of Israel. The court said the terrorismenhancenent
3 applied there, even though it was a conspiracy. No property
4 danage. No one injured. 140 nmonths in prison
5 St ephen John Jordi, we cite his case. He has a
6 current release date of 2012. He was sentenced for
7 attenpted arson of an abortion clinic. No one injured. No
8 property damage actually occurred. And the court
O specifically approved an upward departure for terrorism

10 Because the governnent was invol ved, the upward departure
11 appl i ed.

12 And while we are discussing proportionality, let's
13 not forget the case of Rachelle "Shelley" Shannon, a case
14 prosecuted in the md-1990s. Shelley Shahnon is serving a
15 20-year sentence, 240 nonths, for six arsons and attenpted
16 arsons in Oregon, California, and Nevada. She wanted to

17 save unborn babi es. These defendants wanted to save ani nal s
18 and trees. The only person hurt in any of Shelley Shannon's
19 arsons was a firefighter in Sacranmento, and it was a m nor
20 injury. W sought the upward departure for terrorismin

21 that case. Judge Redden avoi ded the issue, frankly, didn't
22 decide it because he decided that he would still reach the
23 maxi mum 20-year sentence using the extrene conduct departure
24 instead. And she got the maxi num sentence possi bl e under

25 the plea agreement of 20 years. That's who they shoul d be
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10: 22: 54 conparing thensel ves with.

Now, defendants raise the specter that anyone with
a terrorismenhancenment is automatically dooned to a

dungeon, so to speak, at the U S. penitentiary in Terre

1
2
3
4
5 Haute, Indiana. It's a very enotional argument, but nothing
6 nore, because it's not supported by the facts. W live in
7 the Twenty-first century, so we can find, in a natter of

8 seconds, where these individuals are serving their

9 sent ences.

10 Jack Dowel |, who burned the IRS building in

11 Colorado Springs, is at FO Jessup in Ceorgia. It's a

12 medi um security facility simlar to FC Sheridan.

13 Travis Harris, who burned the mnunicipal building
14 i n Monahans, Texas, is at FCl Forrest Cit\y, Arkansas, a

15 mnimum-- excuse me -- a mediumsecurity facility. He's

16 serving a 30-year sentence.

17 St ephen Jordi, who attenpted to burn an abortion
18 clinic, is at FO Terre Haute, not the penitentiary, but at
19 the FA mediumsecurity facility.

20 Iman Mandhai is at the FO Terre Haute, the FO,
21 not the USP.

22 Shel | ey Shannon i s serving her 20-year sentence at
23 FCA Dublin in California.

24 So it's sinply not true that every terrorist

25 serves sentences at USP Terre Haute.
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10: 24: 27 Anot her point raised by the defendants is that it

really doesn't nake any difference to the governnent, since
we can get the sane recommended sentence, regardl ess of the

enhancenent, with the reduction for substantial assistance.

1

2

3

4

5 Maybe. Maybe not. It depends on the individual defendant.

6 But nore inportant, it's the governnent's position here, as

7 we advocate in every case, that there should be honest

8 application of the sentencing guidelines. Truth in

O sentencing is the standard policy of the 1984 Sentencing
10 Reform Act, and that's the policy we are asking the court to
11 apply here.
12 The gui del i nes are now advi sory, of course, but
13 the sentence -- the system depends on honest application of
14 them And we can't hide the facts fron1the court, cannot
15 ignore the application of those facts to the guidelines
16 prior to final sentencing, regardl ess of what that fina
17 sentencing will be.

18 Can | get nmy water, Your Honor? |'mfeeling a

19 little dry.

20 THE COURT: Absol utely.
21 MR PEIFER  Thank you.
22 Anot her point raised by the defendants is that

23 there are two other defendants who are getting separate
24 treatnment, they say. Jennifer Kolar and Lacey Phillabaum

25 Both of them have pled guilty in the Western District of the
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10: 26: 09

Washi ngton and are facing sentencing there.
Lacey Phillabaumdid not commit a crine within the District
of Oregon. Jennifer Kolar did. And her case involving the

Cavel West fire has been transferred to the Wstern District

1
2
3
4
5 of Washington where she's pleading guilty.
6 Her plea agreement states specifically that she is
7 facing the terrorismenhancement. It's the sane governnent
8 witten and negotiated plea agreement applicable to other
O defendants in that regard in this case. So Jennifer Kol ar
10 is facing that enhancenent specifically.
11 Now, Lacey Phillabaum s plea agreenent does not
12 specifically refer to the terrorismaguideline, but it
13 doesn't provide that she won't receive it. It's an open
14 sentenci ng i ssue, as are other guidelines\issues, SO
15 Lacey Phillabaumnore than likely will be facing the
16 terrorismenhancenent as well. She pled guilty in
17 connection with the University of Washington fire.
18 So they are sinply wong when they say that these

19 two defendants, Kolar and Phillabaum are getting different

20 t reat ment

21 (ne last prelimnary point, Your Honor, and that
22 is the defendants nake political argunments which we hope to
23 avoid in this case. | think we have to respond to them

24 here. | can say, and | think M. Engdall and M. Ray can

25 say too, that it's been literally nonths, many nonths, since
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10: 27: 41 1 we have had contact with anybody in the nain justice
2 departnent about this case. | have never spoken to anybody
3 inthe main justice departnment about whether or not to seek
4 the terrori smenhancenent, peri od.
5 This is an Oregon prosecution handled by the U S
6 Attorney's Ofice for the Dstrict of Oegon. The
7 investigation started in a previous admnistration in which
8 the sane terninology was applied to the same activities.
9 Most of the crimes in this case occurred in the previous

10 administration.

11 M. Engdall and I have been involved fromthe

12 start, and we have characterized this the sane way the FBI
13 and ot her agenci es have characterized it, as being an act of
14 terrorismthat started in 1996 with the Ciakridge fire, in
15 1997 with the Cavel West fire. And we woul d be seeking the
16 sane enhancenent if this case had been prosecuted under the
17 previous admnistration. This is not a political

18 prosecuti on.

19 Now, all of this prelimnary discussion |eads to
20 consideration of the history, the interpretation, and the
21 application of one guideline, ° 3Al.4.

22 By specific agreenent of all the defendants, the
23 version in effect as of Novenmber the 1st, 2006 [sic], is
24 appl i cabl e here, and that includes M. Thurston, who has a

25 separate argunent about that, why it would affect him and
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10: 29: 09

we deal with that in the nenmorandum why he's bound by the
sane agreenent as all the other defendants.
Way is the history of this guideline inportant?

Because it answers some of the defendants' conplaints.

1
2
3
4
5 Prior to 1995, and this was involved in the Shell ey Shannon
6 case, we had ° 5K2.1, which was a policy statenent -- 2.15,
7 rather. A policy statement which existed since 1989. And
8 it provided for a departure for terroristic action
9 Terroristic action wasn't defined. There were no
10 limtations, foreign versus donestic, and no limtations to
11 certain crimes. That changed in 1995, when ° 3Al.4 was
12 enacted. Then it becane not a departure, it became an
13 enhancenent and was |limted to international terrorismas
14 defined in Title 18.
15 In 1996, after the Cklahonma City bonbi ng case,
16 congress and the sentenci ng comni ssion, on the direction of
17 congress, broadened international terrorismto enconpass a
18 new term the federal crinme of terrorism which replaced
19 international terrorismas the operative term There's no
20 requirenent for crossing international borders in that
21 provision. And the whole purpose of it was to broaden it to
22 i ncl ude donestic terrorism
23 And that's, of course, contrary to the defense
24 argunent. Therefore, we have a whol e series of cases that

25 have involved purely donestic terrorism The Harris case in
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10: 30: 44 the Fifth Grcuit involving a nmunicipal building. The

Dowel | case in the Tenth Grcuit involving the I RS building.
The G-ahamcase in the Sixth Grcuit involving a host of

donestic sites. The Hale case in the Seventh Grcuit

1

2

3

4

5 involving an attenpt to kill a federal judge. No

6 international connection. And in the Terry N chols case,

7 even though, because of the ex post facto clause, he wasn't
8 eligible for the terrori smenhancerment under the new

9 provision, the Tenth Grcuit said he woul d have been if that
10 had been in effect when he took part in the Cklahoma Gty
11 bonbi ng.
12 The only case holding that ° 3Al.4 nay not apply
13 to domestic crines is the Sali mcase out of the Southern

14 District of New York, a case that never \A;ent up on appeal
15 because it was settled, and M. Salimis now serving his

16 sentence at USP Fl orence, | believe, at the naxi mum security
17 facility there.

18 That case never went up, and that's why there's no
19 circuit case involving this. But we have the other
20 circuits, Fifth, Tenth, Sixth and Seventh, all applying it,
21 and the Tenth with M. N chols would apply it to donestic
22 terrorism domestic crinmes.
23 So the practice and the precedent from four
24 circuits says that no international connection is necessary,

25 and that, of course, is fully consistent with the history of
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10: 32: 11 1 t he provi sion.
2 The next question is what crimes qualify for the
3 enhancenent. The answer is sinple. It's in the guideline
4 manual . It says the crine nust have either, A involved
5 or, B, have intended to pronote one of the nunerous crines
6 listedin 18 U S. C Section -- and | will say this one tine
7 and |l won't repeat it -- 2332b(g)(5)(B)
8 Now, that does not require actual conm ssion of
O thelisted crines, just pronmotion of them at the very

10 least. Pronotion of them But in our case, we have actua

11 commi ssion of them so it's not really an issue.

12 But we do have the applicability of the sentencing
13 enhancenent to © 371 conspiracies, which is inportant in

14 this case because the conspiracy was broaa and i ncl uded t he
15 pronoti on of a nunber of crinmes that are federal crimes of
16 terrorism

17 The applicability of the sentenci ng enhancenent to
18 conspiracies under © 371 is the precise holding of the Sixth
19 Crcuit in the Gahamcase, the Eleventh Grcuit's case

20 Mandhai, the Arnaout case, and the Hal e case out of the

21 Seventh CGrcuit. And there's no contrary case. | think

22 that the law is overwhel mng that 371 conspiracies do

23 receive terrorismtreatnent if the conspiracy pronoted a

24 federal crine of terrorism

25 Now, the other requirement, and this is the nost
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contentious one here, I"'msure, eventually, in the case of
each individual defendant's sentence, is that the crine nust
be calculated to influence or affect the conduct of

governnent by intimdation or coercion, or to retaliate

di scussi on about that under the individual crines and
def endants as we go through the argunent.

Anot her question is what does the term government

1
2
3
4
5 against governnent conduct. And there will be much
6
7
8
9

nean, because the governnent in the statute has a small "g.
10 Doesn't have a capital "G" and it doesn't say U S. in front
11 of it. And the one case that has decided this issue, the
12 De Amaris case out of the Southern District of Texas, gives
13 a very excellent and a very full discussion of why

14 governnent with a snmall "g" applies to nn}e than the federa
15 governnent. It applies to state, local, and even foreign
16 gover nnent s.

17 If congress wants to rmake sonet hing applicabl e

18 explicitly or expressly and exclusively to the federa

19 governnent, it says "United States government." dves some

20 other indication that it applies to the federal government

21 and not the states or local governments. And that's

22 inmportant in this case, because sone of the crines did

23 involve an attenpt to retaliate and coerce and intimdate
24 not just the federal government, but state -- |oca

25 governnents, as well. As a result of that, the Harris case
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of course, applied to the municipal building and the G aham
case applied to a nunber of nonfederal sites.
On the standard of proof, the defendants all say

that we have the standard of clear and convi nci ng evi dence.

1
2
3
4
5 They fail to note that no U S. Supreme Court has ever said
6 that in a sentencing guideline issue that clear and

7 convincing is the standard.

8 The latest word fromthe Nnth Grcuit is a case
9 called Pike out of the District of Oregon, actually, that

10 says the test is not just the disparity of the sentence when
11 the enhancenent is applied. It's a whole array of factors
12 with disparity of the sentence or the increase in the

13 sentence, the degree of it, as being just one factor

14 Here, the court should | ook at }he overal |l or

15 final effect on these defendants as to what the standard

16 shoul d be, because after the downward departure for

17 substantial assistance, after you have gone up for the

18 terrorismenhancenent and then down for substantia

19 assistance, the discrepancy really is not that significant
20 between what they could get and what they end up getting if
21 t he governnent's recomendation is followed.

22 Now, our position is that the proof will neet the
23 cl ear and convi nci ng evi dence standard nonethel ess in these
24 cases, and as | go through them | will explain how

25 QG her defense arguments are that the guidelines
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shoul d not apply to cases with only property danage.
nentioned this before, but now |'mgoing to discuss it
specifically as it relates to the | anguage of the statute

and t he guideline.

1
2
3
4
5 The defendants ask the court to apply, in every
6 case, a proof that there was a substantial risk of serious

7 bodily injury. The sinple answer to that is that that's not
8 what the statute says, and they acknow edge that the litera
O statute does not have anything in it about proving

10 substantial risk of serious bodily injury. And as | pointed
11 out, there are people serving very |long sentences in prison
12 in which there was no serious bodily injury, and this is --
13 this is the case, as well

14 They are asking the court basicélly to legislate,
15 to inpose this standard, this requirement, when it's not in
16 the statute. And their argunent dwells only on the arson
17 statutes under the different subsections of the two arson
18 statutes, 844(f) for governnment buildings and 844(i) for

19 private buil di ngs.

20 What they ignore is the long list of crines

21 i ndi cative of congressional intent, the long list of crines
22 that includes crimes that deal exclusively with property

23 damage. This offense can be -- or excuse ne -- the

24  enhancenent can apply if the crine pronoted violation of

25 ©° 1361, damagi ng governnent property. No requirenent for
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10: 38: 12 any serious bodily injury or risk of it. It can apply, and
it didinthis case, to violation of 1366, destruction of an
energy facility. It can apply to © 32 of Title 18,

destruction of aircraft. It can apply to ° 1362,

1
2
3
4
5 destruction of communication lines. And there are other
6 exanples. Al property crimes with no requiremrent that
7 there be a substantial risk of serious bodily injury.
8 And then there's a question, | think it was raised
9 in M. MGowan's nmenorandum it says that the Sixth
10 Amrendnent jury right applies here because it would be a
11 violation for the court to find the sentenci ng enhancenent
12 factors because it increases his sentencing -- his sentence.
13 Vel |, what that argument ignores is that after the
14 Booker deci sion, the guidelines are advisbry, and because
15 they are advisory, there is no Sixth Arendnent viol ation
16 because the court can go inside or outside the guidelines up
17 to the statutory maxinum W are certainly not asking the
18 court to inmpose a sentence outside the statutory maxi num
19 If that were the case, there would be a Si xth Amendnent
20 violation, but that's not being requested here and woul d not
21 be applicable.
22 Before | go into the individual crimes and the
23 i ndi vi dual defendants, Your Honor, | want to point out that
24 there is an alternative argunent that we are asking the

25 court to consider if, in any individual case, the court

Electronically signed by Kristi Anderson (001-235-196-3697) 49486345-800a-4faf-b421-626ec61232bd



Page 27
10: 39: 40

finds there's insufficient evidence for the sentencing
enhancenent for terrorism and that alternative argunent for
the governnent is the upward departure for terrorism which

is allowed in any case, as in any departure, for

1
2
3
4
5 circunstances outside the heartland of the typical cases
6 this court sees.

7 This is not limted by the fact that the

8 comentary changed after the agreed date. This is a

O departure argunent which is -- clearly was avail abl e prior
10 to that application note being added by the sentencing

11 commission. So it's not an ex post facto i ssue since the
12 court had the authority prior to the amendrment, which sinply
13 recogni zed that authority.

14 And in this case, it would appl& specifically to
15 one -- one of the arsons, the one at the Childers Mat

16 Conpany, since we are not contending that that involved any
17 governnental notivation on the part of the defendants.

18 Now, going into the individual crines and the

19 i ndi vi dual defendants. The first fire that we are speaki ng
20 of here was at the Qakridge Ranger Station in Cctober 1996.
21 There will be evidence presented at M. Tubbs's sentencing
22 regarding that arson, a substantial amount of evidence that
23 will show how it was a nmassive fire, destroyed a najor

24 governnent structure, a landmark in the comunity. And

25 there will be testinony concerning what it destroyed.

Electronically signed by Kristi Anderson (001-235-196-3697) 49486345-800a-4faf-b421-626ec61232bd



Page 28

10: 41: 12 1 Peopl e soneti mes associ ate ranger stations with forest
2 rangers, and that's true. The people who are involved in
3 day-to-day activities in running the forest. But this
4 particular ranger station, when it burned, it destroyed
5 literally decades of valuable scientific research by forest
6 service enployees and others. It clearly was a violation of
7 one of the listed statutes, ° 844(f), and it -- as | said,
8 it affects M. Tubbs here exclusively.
9 Now, that arson was notivated by years of

10 aninosity against the U S Forest Service over the Wrner

11 Creek tinmber sale. M. Tubbs was an active player, an

12 active participant in that protest against the forest

13 service. He lived at the Warner Creek site. There's a

14 cl ear connection between himand the U.Sﬁ For est Servi ce,

15 and it nmotivated this particular fire. And it was notivated
16 to retaliate against the forest service and to influence or
17 affect the forest service action in the future.

18 And as | noted, a forest service enployee did

19 periodically spend the night there, and the arsonists

20 apparently didn't know that and certainly didn't try to find
21 out about it.

22 Secondly, there is the governnent structures

23 burned at the Burns BLMwi | d horse corral in 1997. This

24 al so invol ved, anong these defendants, only Tubbs. That

25 fire destroyed the governnent facility and therefore was an
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10: 42: 48 appl i cabl e crinme under 844(f).

Now, M. Tubbs wote the comruni que i n which he
condemmed the BLM for rounding up horses, auctioning them

sending themto slaughter. And the communi que says, quote,

1

2

3

4

5 This nust be stopped, unquote. The communi que specifically
6 referred to a 1997 article, newspaper article that |inked
7 the BLMto horse sl aughter.

8 There's overwhel mi ng indication, Your Honor, based
9 on that communi que, what the notive was. The notive was to
10 retaliate against the governnent for rounding up wild horses
11 and sending themto slaughter by the very terns of that

12 comunique. And it was coercive in nature. By force, they
13 were telling the government, stop doing this, don't do it,
14 you will be punished. D rectly cones und\er t he sentencing
15 enhancenent for terrorism

16 Now, related to that is a fire that actually

17 occurred a fewnonths earlier, the fire at Cavel Wst in
18 Rednond, the horse sl aughterhouse there. This affects

19 Jonathan Paul; it affects Tubbs; and, even though she's not
20 here, it affects Ms. Kolar, because we will be asking for
21 t he sane enhancenent in her case in the Wstern District of
22 Washi ngt on.

23 Now, that fire conpletely destroyed a facility
24 that was owned by a Bel gi an conpany providing horse nmeat to

25 Europe. The BLM horses, there were BLM horses that were
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10: 44: 22 bought by Cavel, or Cavel, much to the dismay of ani mal

rights advocates and t he defendants who took part in that
arson.

This was brought to national attention in January

1

2

3

4

5 of 1997 by a series of articles first published in the LA
6 Times, and we'll introduce these at M. Paul's sentencing,
7 in particular.

8 The articles didn't mnce words about the fact
9 that BLMwas rounding up wild horses and selling them for
10 slaughter. And anybody reading those articles woul d know
11 t he connecti on between Cavel West and BLM |t was

12 specifically referred to nmore than once in the articles.
13 Now, | did a check through Wstlaw of their

14 database, Al News Plus, going back to 1957, in that period.
15 Those articles were picked up by virtually every major

16 newspaper in the country. They were published across the
17 entire United States.

18 As if that weren't enough, and to prove this

19 connection, if the court |ooks at Page 13 of the Kevin Tubbs
20 sentenci ng menorandum M. Tubbs acknow edges that he

21 researched Cavel Wst, and he chose that site as a target.
22 And he refers specifically to an article in the Eugene

23 Regi ster-Quard where it says, quote, He learned this

24 facility purchased wild horses that were rounded up from

25 public lands, unquote. Now, that can only mean one thing.
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10: 45: 58 That the connection is clear between the Cavel Wst site and
BLM a governnent agency.
Now, admittedly, the notive here was a m xed one,

and just because you have a nixed notive -- and I'msure all

1

2

3

4

5 these defendants would say their notives were different at
6 times, it doesn't nmake any difference, because one of the

7 notives was to retaliate and continue to coerce a governnent
8 agency. To retaliate against the slaughterhouse and to

O retaliate against BLM a supplier of the horses. And this
10 is a conspiracy case, so under the Pinkerton liability

11 theory, the court can apply that notivation or purpose as a
12 foreseeable factor and apply it to M. Paul and, if she were
13 here, to Ms. Kol ar.

14 And M. Paul cannot sonehOM/mjthdraM/his approva
15 of an arson which was clearly directed at both private and
16 governnental interests when it's so evident, fromthe

17 record, that that was the notivation and the purpose behind
18 it.

19 Then we have the Rock Springs BLM attenpted arson
20 actually two attenpted arsons, in Cctober 1998. This

21 affects Tubbs, Meyerhoff, and Gerlach. And, again, this is
22 under a 371 conspiracy since they didn't plead to a

23 substantive count for that fire.

24 But we have the same notivation as the BLM Burns

25 arson, retaliation and future coercion of a government. The
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communi que makes that very clear. It reiterates the sane
notivation as at the Burns fire and the Cavel Wst fire.
And then we have, again, following in this order

of the BLMfires, the Litchfield BLMfire in Qct ober 2001

1
2
3
4
5 that involved Meyerhoff, Thurston, and Tubbs, plus
6 Ms. Kolar. And they pronoted and they commtted

7 specifically a violation of 844(f). So it's one of the

8 listed crines.

9 And you go to the Novenber 2000 version of the

10 guidelines, and this is inportant to M. Thurston, at that
11 tine, the definition of the crinme of terrori smunder the

12 statute did not separate out subsections of 844(f). It just
13 says 844(f). So it applies to Subsection (1) and Subsection
14 (2). M. Thurston pled guilty to Subsect}on (1), and it's
15 subsumed within the entire statute 844(f) under the

16 statutory definition and, therefore, under the guidelines.
17 Now, M. Thurston wote the comruni que in that

18 case, and the court has the text of that communi que, and

19 won't reread it. But it, like the other BLM conmuni ques,

20 was directed directly against BLM directly against the

21 policies. It spoke about sending horses to slaughter. It
22 was intended to retaliate against BLMand to attenpt to

23 prevent any future activity by BLMthrough force and

24 coercion as a result of this -- of their own activity.

25 That | eads us to the next government facility, and
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that's the BPA high voltage transn ssion tower outside of
Bend that Meyerhoff and Gerlach hit in Novenber -- excuse
nme -- Decenber of 1999.

Now, this is a conpleted crime, and that

1

2

3

4

5 particular section, destruction of an energy facility, is

6 |isted under the definition of federal crimes of -- or

7 crimes of terrorism

8 And the government, of course, is avictim The
9 notive there was not vandalism There's something in one of
10 the nenorandum about how, after it happened, |aw enforcenent
11 was stating that this appeared to be sone random act of

12 vandalism or words to that effect. Wll, there was no

13 comuni que after that crinme. There was no way of knowi ng at
14 that time that that was linked to this gr\oup, the famly,
15 the ELF and ALF group. That cane | ater when the case broke
16 open during the investigation.

17 But clearly now we know, fromthe statenents of
18 M. Meyerhoff and Ms. Cerlach, that the notive was not

19 vandalism The notive was retaliation agai nst government
20 policy, an attenpt, an attenpt to coerce a change in that
21 policy. Now, the intent here, and they researched this, was
22 to shut down power as far as Los Angel es, because the |line
23 being the BPA power line, ends up in Los Angeles. And but
24 for the fact that there were backup facilities available, it

25 woul d have shut down power, but it didn't. But that was
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their purpose, and that certainly was a notive agai nst the
governnent, the Bonneville Power Admnistration, in
particul ar.

Then we cone to the Vail ski resort. The Vail sk

1

2

3

4

5 resort, of course, is not a government facility per se, but
6 it wouldn't exist but for the fact that it's on governnent
7 | and, on forest service land. It's in a national forest,

8 just the same as ski facilities in Oregon are in nationa

9 forests at M. Hood, M. Ashland, and places like that. In
10 order for those facilities to operate, they have to conply
11 with strict requirements. They have contracts with the

12 governnent, and they have strict pernmits with the

13 gover nnent .

14 That particular arson at Vail céne after many

15 years of controversy, protests, and | awsuits over the

16 construction of that -- of that ski area. The facility

17 exi sted because of the governnent. |[|f the government had
18 not permtted that facility to be built, it wouldn't have
19 been built. It could not have expanded without government
20 perm ssion. The notivation in this case was to retaliate
21 against the facility, but the facility could not possibly
22 even be there but for the fact that the governnent had

23 permtted it. It had gone through a long series -- a nunber
24 of years of litigation |eading up to that construction

25 Now, the communique in this case, the Vail case
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10: 52: 42 was witten by Chel sea Gerlach, and it makes a future

threat. |t says essentially, don't expand any further or
else. Now, that's directed, obviously, at Vail Associ ates,

the corporation, but Vail Associates can't expand without

1

2

3

4

5 governnent perm ssion, nore government contracts, nore

6 governnent permts. |'msure that the defendants thought,

7 at the tinme, they were just notivated by their concern about

8 the lynx, the cats. But that nay have been their primary

9 notivating factor, just as horses were the prinary
10 notivating factor at BLMfacilities and at Cavel.
11 But you have to |l ook at all the circunstances, and
12 they were very upset, obviously, that that facility had been
13 built and mght be expanded in the future, and the only way
14 it could expand would be, as it had in thé past, with
15 governnent involvenent. It indicates nultiple notives.
16 It's conparable to a civil rights case in which
17 you nay have a defendant who was notivated by racial aninus
18 but, at the sane tine, hates, say, a black person as an
19 individual. Well, that doesn't nean there's not a civil
20 rights violation just because he has personal hatred towards
21 that person, for sone reason, as long as there's al so the
22 racial notivation.
23 So you can have multiple nmotives, and it doesn't
24 cancel out the real notive here, the notive that is

25 applicable to the terrorismaspect of it. The two are
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intertwined, with a single notive to punish and stop the
devel opnent at Vail.
Then there is the Wst University Eugene Police

Department Substation, which was hit by an attenpted arson

1
2
3
4
5 in Septenber of 2000. That involves Meyerhoff, Tubbs, and
6 Gerlach. It's an attenpt, but 844(i) has an attenpt

7 provision, and so they have pled guilty to violation of

8 844(i), one of the listed crines under the terrorism

9 statute.

10 And it is -- it was and is a governnment structure,
11 as in the Harris case. The Harris case involved a nunicipa
12 building that housed the police. Here we have a mnunicipa
13 building that housed the Eugene Police Departnent. And it
14 was directed agai nst the governnent, obvibusly. It's a

15 gover nnent bui | di ng.

16 Here, the notive was twofold. The evi dence comi ng
17 fromthe statements by the defendants, that evidence is that
18 this was an experiment. They were devel opi ng some new

19 devices that they would use later. They kept ratcheting up
20 the technical aspect of their destructive devices, and they
21 were experinmenting with it at the EPD station

22 But it was also a reward to local activists and to
23 puni sh the police because there had been resistance to the
24 police during the so-called Seven Wek of Revolt. So it was

25 aretaliatory action, pure and sinple, against the Eugene
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Police Departrent, a governmental entity.
Then there are three other cases involved forest
products or tinber conpanies. U S Forest Industries, that

i nvol ves Ms. Tankersl ey and Tubbs. There is the

1

2

3

4

5 Boi se Cascade case. That involves Meyerhoff and Gerl ach.

6 And the Superior Lunber case, involving Meyerhoff, Tubbs,

7 Savoi e, and M CGowan.

8 Now, all three of these conpanies were and are

9 well known for cutting tinber. That's their business. Al
10 three had substantial contracts with the U S. Forest Service
11 and with BLMfor tinber sales. And this is not an

12 evidentiary hearing, but if it were, and at the actua

13 sentencing we will be putting on evidence fromthe

14 i ndi vi dual victimconpanies to explain to\the court what
15 that means and the degree to which they were involved in
16 cutting governnent tinber. And the controversy at that

17 tinme, of course, as it continues now, is over cutting old
18 growth tinber. These conpanies did that by virtue of their
19 own private contracts with private |andhol ders, as well as
20 with the government

21 So the communi ques speak generically about the
22 conpany's environnental actions, but the court has to | ook
23 at the full picture here to discern the overall notive. And

24 as | said, that will be devel oped at the individua

25 sent enci ngs.
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Then we cone to the fire, the arson, huge arson at
Romani a Chevrolet in March of 2001. And this involves
Meyer hof f, Tubbs, Block, and Zacher. This was an incredibly

dangerous fire. It involved 35 SWs, and the court will see

1

2

3

4

5 avideo of that fire actually taking place, hear the audio,

6 hear the firefighters discussing it, and see the magnitude

7 of it. Now it clearly fits within the terrorismstatute

8 for two reasons. First, it's a violation of 844(i), soit's

O one of the listed crines. And it has the required notive.
10 Now, in this case, it's a mxed notive, apparently. They
11 had this perverted idea that burning 35 Suburbans and Tahoes
12 woul d hel p the environment.
13 But nost of the communi que di scusses the other
14 governnental notive, because it's an over}, ant i gover nirent
15 crime because of that. The communi que makes clear the crime
16 was retaliation, and it was retaliatory in nature and was
17 really an extortionate act agai nst the |ocal governnent,
18 especially the Lane County Grcuit Court, where the trial of
19 M. Luers and Marshall was taking place. It was directed
20 against the state explicitly. It says that in the
21 communi que, agai nst the state, in the formof the |oca
22 court. It mght as well have said Judge Velure. He was the
23 trial judge. Everybody knew it at the tine. It nmay as well
24 have said lane County Grcuit Court. Everybody knew that's

25 where the trial was taking place. And it nay as well have
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10: 58: 40 1 nmentioned the Lane County District Attorney's Ofice
2 prosecuting the case. Instead, it mentioned in general but
3 in nonetheless explicit enough terns that it was in
4 retaliation for that case
5 After that was what is known as the doubl e whamy.
6 The double whammy is a termused by the famly nenbers to
7 describe what they did on the same night at the Jefferson
8 Poplar farmin O atskanie and at the University of
O Washington Horticultural Center in Seattle. |It's a double

10 whammy because it occurred at the sanme night. It was

11 desi gned to occur sinultaneously, and the defendants knew
12 that, knew that there were going to be two actions at once,
13 two fires, two arsons at once, a private institution at

14 Jefferson Poplar Farmand a gover nirent inétitution at the
15 Uni versity of Washington. Both of themwere hit because the
16 def endants had this convoluted view that they could further
17 their objective by destroying property that was involved in
18 what they thought was genetic research or genetic

19 engi neeri ng.

20 Now, in the case of Jefferson Poplar Farm they
21 were wong. Jefferson Poplar Farm had changed hands between
22 the time they first surveilled the location and when the

23 fire actually occurred. Wen the fire actually occurred,

24 Jefferson Poplar Farmwas not engaged in genetic engi neering

25 of any kind. It was involved in standard hybrid farm ng,
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the same kind of hybrid farming that's gone on for centuries
that probably originated when Gegor Mendel discovered
genetics several hundred years ago. Did not involve genetic

engi neeri ng.

1
2
3
4
5 Now, the genetic engineering that we are talking
6 about, of course, did occur, the research occurred at the

7 University of Washington, a state institution, a governnent
8 institution, and that's what notivated that particular fire,
9 as well.

10 Now, both of these actions were -- what they woul d
11 call actions, these fires, these arsons, these crines were
12 both pl anned at the sane |ocation. The defendants went to
13 dynpia, and they planned and prepared for the crines there,
14 carefully coordinated between the two. Ahd that's evident
15 in the comrmuni ques that resulted. And by their own

16 adm ssion, McGowan and Gerlach wote the comuni que

17 regarding Jefferson Poplar Farm But when you | ook at the
18 comuni ques, they are listed an Part 1 and Part 2, Part 1
19 being the University of Washington, Part 2 being the

20 Jefferson Poplar Farm So they cross-reference each other,
21 and the retaliation and the warning for future action is the
22 sanme in both. It's a cross-reference to each other.

23 But they nade an additional statenent in there, in
24  the comuni que, directed agai nst state governments of O egon

25 and Washi ngton and pending | egislation, quote, crimnalizing
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11: 01: 49 direct action in defense of the wld, unquote

Now, whether in retaliation -- whether you view
that as a retaliatory act that O egon and Washi ngt on were

considering to do that, to legislate, and only state

1
2
3
4
5 governnents legislate, or a warning for future retaliation
6 for state legislation, this clearly links the Jefferson

7 Popl ar Farmto state governments, plural, both O egon and
8 Washington, by the very ternms of that communi que.

9

Finally, Your Honor, | wanted to refer to the

10 Childers Meat Conpany. As we indicated, that's not

11 connected to government action or government -- retaliation
12 against governnent. It involves Meyerhoff, Tubbs, and

13 Cerlach. It's still a terroristic act, still a crinme of
14 terrorismunder the departure grounds. I} was desi gned and

15 notivated to retaliate against and to coerce a private
16 business by force and, therefore, falls wthin what you

17 mght call a catchall provision for the upward departure.

18 And one final note, Your Honor. | have gone
19 through these. | have stated themspecifically in the
20 sentencing menorandum |If the court has any questions, I'd

21 be glad to answer them The inportant thing, ultimately,
22 for application of the guidelines is that each defendant
23 does not have to be found part of a conspiracy to engage in
24 acrinme of terrorismfor each individual fire. Al it takes

25 is one. For exanple, if one defendant involved in, say,
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11: 03: 29 Romani a, and the court finds the Romani a Chevrolet fire was
acrime of terrorism which we say clearly was by virtue of
what the communi que says, then it's not necessary that that

def endant be found to have commtted a federal crine of

1
2
3
4
5 terrorismfor another fire. |In other words, if the
6 guidelines go up, they go up with one crine.

7 And that's clear in the cases that | have cited.

8 Al it takes is one crine. The mere fact that they may have
O comitted a multiplicity of themdoesn't increase the

10 gui del i nes sentence substantially when it cones to the

11 terrori smenhancenent, which applies with one fire. It --
12 other factors may increase it, but the terrorism guideline
13 goes up because of an individual fire, not because there

14 were multiple fires.

15 If the court has any questions, I'd be glad to

16 answer them

17 Thank you.

18 THE COURT: No. I|I'mfine.

19 I''massunming that you have structured the argunent
20 on behal f of the defendants. If not, do you want to take a

21 mnute to decide, or do you want to tell ne the order?

22 MR FRIEDMAN. | think, Your Honor, we have, and,
23 if I may, what we were intending to do is provide a very
24 brief overview, and then | think we have got an order

25 est abl i shed for counsel.
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11: 04: 48 MR VEI NERVAN.  Judge, if | may suggest, since it
may be hel pful for counsel at sone point before we begin to

revisit where we are going, it may just be helpful for us to

have a break at some point to discuss --

1
2
3
4
5 THE COURT: 1'd just as soon take it nowif you
6 need to organize how you wish to present. That m ght nake
7 some sense, as opposed to breaking in the mddle. Do you
8 want to do that?

9 MR VEINERMAN. | think a break woul d be good at

10 this time.

11 THE COURT: Let's take a ten-mnute break.

12 THE CLERK Court is in recess for ten mnutes.
13 (Recess.)

14 THE COURT: Thank you. | have }:m order of

15 presentation, but | understand we have sort of a technical
16 def ect, so does that change our order?

17 MR FR EDVAN It does change it slightly. Rather
18 than Ms. Wod coming in after M. \%inernman, what we'll

19 sinply do is nove M. Sharp up, and Ms. Wod will present
20 after lunch. So | guess, depending upon where we are, |

21 understand that we are going to go until one o' clock, so

22 dependi ng upon where we are, we'll just sort of change that
23 order slightly.

24 THE COURT: Al right.

25 MR FRI EDVAN  Your Honor, | just want to provide
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the court with a brief overview. (Cbviously, there are many,
many attorneys here representing multiple defendants in this
case. It is our understanding that these proceedi ngs today

were not intended as an evidentiary hearing, and therefore,

1

2

3

4

5 we are not going to -- other than perhaps maki ng sone

6 reference with regard to the specific incidents and

7 specifically to our individual clients, we are going to

8 address the lawin this case. But before we do that, |

9 think what the court has to understand and what counsel wll
10 be addressing in this case is this is a political case.
11 There has been a political element that was introduced in
12 this case very early on, and whatever the government nay
13 say, it's sonething that the court needs to be aware of as
14 part of this, specifically with regard to\the application of
15 t he enhancenent under 3Al. 4.
16 The other thing that this court needs to consider
17 and needs to consider at this point intime is howthis
18 enhancenent will impact these defendants. As the court wel
19 knows, BOP nmakes its own decisions, relying upon the
20 presentence report, certainly relying upon the
21 recomendati ons of the court. But the inpact of the
22 classification as a terrorist within the BOP systemis
23 sonmething that is substantial and quite, quite dire, and
24 counsel will be addressing that at |ength

25 Furthernore, Your Honor, with regard to these
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11: 31: 54 cases, it is critical that the court understand that this
case is unique. One, it is a case of first inpression
within this circuit; obviously, a case of first inpression

here before this court in this district.

1
2
3
4
5 And it's critical to understand that perhaps
6 because of the political nature, just because of the nature
7 of the enhancenent, this case does fall -- appears to fal

8 outside the range, and there is disparate treatnent that's

O been applied.

10 Furt hernore, Your Honor, it is critical that this
11 court understand how t his enhancenment -- how we get to where
12 the government is claimng, the problens with that, the fact
13 that the law, it does not follow fromthe |aw, and that

14 specifically with regard to the multiple épecific of f enses
15 that are part of this case, whether or not they actually

16 apply.

17 And what we are tal king about here is 18 U S.C

18 371, the conspiracy count; 18 U S . C 844(f)(1), which is the
19 destruction of governnent property; 18 U S. C. 844(i), which
20 is the destruction of property in interstate comrerce; and
21 then 18 U S.C. 1366, the power lines. Each one of those

22 represent a specific set of circunstances and a specific set
23 of conditions as to whether or not the enhancenent appli es.
24 And we will submt, Your Honor, that there's

25 argunent that the enhancenent does not apply to any of those
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11: 33: 26 because those are not crines of terrorism because, as the
argunent will go -- nove forward in this case, a critica
el enent of that, and as, | think, counsel's alluded to, is

the notive. And, again, it has to be calculated to

1

2

3

4

5 influence or affect conduct of governnent by intimdation or

6 coercion, or to retaliate against government conduct. And

7 we submt that is not the case in any of these instances

8 anong any of these defendants. And the notion that counse

9 has put forward of sone sort of mixed notive in this case is
10 just wong, flat-out wong, and that will be addressed.
11 The other part of this, in ternms of addressing
12 this, and this deals, in part, with the way the statute that
13 we are dealing with today is witten -- and just a point of
14 noti ce here, Your Honor. W are dealing thh t he sentencing
15 gui del i nes from Novenber 2000. | think counsel may have
16 misstated that in his opening remarks. It is Novenber 2000.
17 But specifically, the question is whether or not
18 there was serious bodily injury. And what you are going to
19 hear, Your Honor, this afternoon is not only the history of
20 the statute as it has evol ved, but specifically what the
21 congressional intent was and the direction that was given to
22 the sentencing guidelines commssion in applying this. It
23 appears that counsel has conceded this point that the
24 applicable standard to be applied in this case is clear and

25 convi nci ng evidence. W ask the court to consider that and
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ultimately consider whether or not, after everything has
been said and done, whether the governnent has been able to
reach that standard.

The other piece of this, in ternms of the elenents

1

2

3

4

5 of the case, we submt, Your Honor, that has to be

6 considered is whether the crimes in this case, under the

7 enhancenent that we are dealing with today, is whether or

8 not the issue of transcending national boundaries. |n other
9 wor ds, whet her these acts transcended nati onal boundari es.
10 Your Honor, there are nmultiple other issues that
11 are going to be presented to the court. | mean, certainly
12 not all defendants in this case are exactly in the sane

13 spot. Sone of themcame into this -- these -- were invol ved
14 in acts early on and withdrew. Sone mere\involved in acts
15 that occurred much later on, not knowi ng about them And
16 that's sonething that individual counsel | know wll be

17 addressing in this case.

18 Overall, Your Honor, it is so inportant that the
19 court understand that these are not the type of defendants,
20 these are not the types of individuals that this terrorism
21 enhancenment was originally intended to address. And | --
22 | -- on behalf of M. Tubbs, and | know on behal f of other
23 counsel, you are going to hear far nmore of this sort of the
24 argunment. But these are not your typical crimnals. These

25 people are not terrorists in any way, shape, or sense.
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11: 36: 32 The other thing | would sinply add, in review ng

the governnent's nenorandumin this case, it appears that
what they have done is used information that was derived

fromthe debriefings of these individual defendants agai nst

1
2
3
4
5 them | nmean, it certainly is apparent in the nenmorandum
6 And we'll submt that under 1B1.8, that sort of evidence is
7 inadnmissible. And, again, | would anticipate that

8 individual counsel will bring that up and perhaps file

O notions with regard to that.

10 Utimately, Your Honor, we will submt that

11 these -- this case, these cases, these defendants are not
12 within the heartland of the terrori smenhancenent statute.
13 That these are not individuals who need to be | ocked away
14 fromsociety with | engthy sentences and u\nder dire

15 conditions. These are people that did commt some crines,
16 serious crines with substantial property danage, but that's
17 what it is. These are arsons, Your Honor.

18 | believe that the first attorney that will be

19 addressing the court will be counsel Amanda Lee.

20 MB. LEE: Good norni ng.

21 THE COURT: Good nor ni ng.

22 MB. LEE Thank you, Your Honor.

23 Your Honor, in a line of cases beginning in the

24 year 2000 with Apprendi and culminating in 2005 with Booker

25 and Fanfan, the Suprene Court restored both judicial
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di scretion and the protections of the Sixth Anendnent for
defendants in sentencing. | believe that what they did was
restore both honesty and integrity to the sentencing

process. And today, as a result, we all recognize that the

1

2

3

4

5 guidelines are no | onger mandatory but are nerely one factor
6 anong several that the court will consider when inposing a
7 sent ence.

8 But the guideline calculation that this court wll
9 performstill carries significant weight, or we wouldn't be
10 here today. MNot every issue was resolved by the Booker

11 case. Wien the court said in Booker that it would solve the
12 probleminposed by the guidelines, the mandatory nature of
13 the guidelines by severing out that provision of the

14 statutory schene that nade then1nandatory: the court did not
15 solve every problemthat was presented by the guidelines

16 schene. There were still problens that renmained. The court
17 recogni zed that in the decision, and the courts have been
18 westling, inthe aftermath, with various conponents of the
19 gui delines. W have seen deci sions about supervised rel ease
20 guidelines. W have seen decisions about other provisions
21 of the guidelines since then. And | believe that 3Al. 4

22 poses one of those problens that is unresol ved.

23 The terrori smenhancenment requires that the court
24 set the crimnal history category at level Vi. And this

25 involves fact-finding not done by a jury. And the teaching
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of the Nnth Grcuit in the Kortgaard case is that you can't
just give a defendant five extra crimnal history category
levels for no particular reason

When congress set up the guideline commssion, it

1
2
3
4
5 told the comission to craft guidelines for offenders based
6 on tw things. One was of fense behavi or categories. That
7 would be the offense | evel side of the sentencing grid that
8 we have now. And the other was call ed of fense
9 characteristic -- |'msorry -- offender characteristic
10 categories. And that's what gave rise to the crimna
11 history category colums on the table.
12 Congress specifically said that what the court
13 rnust have at the end of the guideline calculation process to
14 conpare with all the other 3553(a) factoré is a guideline
15 range that applies to the specific category of offenses
16 comitted by that specific category of offenders.
17 What the terrori smenhancenent does is elimnate
18 one half of this process by conparing the category -- where
19 you conpare the category of the crinme to the crimna
20 hi story of the offender.
21 The part where the court should exani ne the actua
22 crimnal history of the defendant has been eli m nated, and
23 it has been replaced by the arbitrary val ue i nposed, not by
24 congress, but by the commission. And it was chosen by the

25 commission without any specific direction by congress to
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11: 41: 20 acconpl i sh a particul ar objective

In addition to functionally overriding part of the
sentenci ng process, the enhancenment necessarily entails

nonjury fact-finding that's prohibited after Booker and

1
2
3
4
5 Fanf an.
6 And what happens is this, Your Honor, and it's

7 happened in nunerous cases: A court applies the Level VI

8 enhancenent part, goes up to Orimnal Hstory Category V

9 and then recognizes that that's too high for the defendant.
10 So then the court departs downward to a crimnal history
11 category that the court believes nore accurately reflects
12 what the defendant should have. And that criminal history
13 category could be either, what | would call the true
14 crimnal history category that's based on\the act ua
15 crimnal history of the defendant, or a crimnal history
16 category that's the actual crimnal history category plus a
17 little bit nore to account for something |ike the Iikelihood
18 that that defendant will reoffend or the particul ar
19 seriousness of the offenses at issue.
20 And this is precisely what the court did, for
21 exanple, in the Meskini case in the Second Grcuit. And
22 what they said was the guidelines contenplate this process
23 of bunping up to Level VI and then nmovi ng back down, a very
24 result oriented process.

25 It was done recently again in New York in the
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11: 42: 50 Hossain case just in March of this year. |In that case, the

court departed up to VI under 3Al.4 and went all the way
back down to a level |, which was the defendant's true

crimnal history category. Booker forbids this process for

1

2

3

4

5 the sane reason that Booker prohibits upward departures

6 based on facts not found by the jury or not admtted by the

7 defendant other than prior crimnal convictions. Starting

8 at alevel VI and working your way down to a particul ar

O result is functionally identical to starting at a level |
10 and working your way up to the level that reflects what the
11 court believes is the defendant's best estinmate of true
12 crinmnal history category.
13 The defendant's crimnal history category is
14 supposed to be based on his actual crininél hi story based on
15 only those additional facts, such as likelihood of risk or
16 seriousness of the offense that can be determ ned either by
17 a jury or by the defendant's adm ssions. This is exactly
18 what the Nnth Grcuit said the court cannot do, itself,
19 af ter Booker.
20 And we are not tal king about a small increase in
21 the nunbers, as we noted in our brief. The increase froma
22 level | to a level M roughly quadruples the sentencing
23 range that a defendant is exposed to.
24 Now, what happened with the terrorismenhancenent,

25 Your Honor, is in stark contrast to other sentencing
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11: 44: 33 gui delines that incorporate very large leaps in the crimna

hi story category. There are two of these in Chapter 4 of
the guidelines, and that's the chapter that deals

specifically with crimnal history. Those two are the

1

2

3

4

5 adjustnents for armed career crimnals and for career

6 offenders. |In both of those situations, there was a

7 specific congressional mandate to jack up the sentences of

8 the offenders to a very, very high level. And in both of

9 those situations, it was not feasible to make that
10 adj ustnent on the offense |l evel side of the grid, because
11 the focus was on the repetitive nature of the crines the
12 defendants were committing or the use of weapons repeatedly
13 in different types of crimes. So the comm ssion correctly
14 focused on adjusting the crimnal history\category, and t hey
15 did it pursuant to a congressional mandate.
16 None of that is true in this case. There's no
17 mandate fromcongress to jack up the offender's scores, and
18 in fact, the nore rel evant congressional nandate is the one
19 that the terrori smenhancenent actually requires this court
20 toignore. And that's the mandate in 3553(a) that asks the
21 court to look at the defendant's true personal history, his
22 true -- his or her true personal crimnal history. |f what
23 the court does is nove the crimnal history up to a Level WV
24 and conpute the guidelines range, the court will cone up

25 with a guideline range that is so high, it will dwarf the
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other factors that are built into © 3553(a). It's like --
the nunbers just absolutely eclipse, in an astoundi ng way,
all the other factors, making that bal ancing effectively a

nmeani ngl ess process. That is not what congress intended.

1
2
3
4
5 Because the terrori smenhancenent works in this

6 way to elimnate the court's ability to meaningfully

7 eval uate the defendant's true crimnal history in the

8 statutory schene and because it contenplates fact-finding

O outside that that would ordinarily be done by the jury or be
10 based on the adm ssions of the defendant, it violates the
11 rules set forth in Booker and Fanfan, it violates the Sixth
12 Amrendnent, and it is inconsistent with what Booker did in
13 returning integrity and honesty to the sentencing schene. |
14 don't think that this can be remredi ed by éinply i gnoring the
15 Level VI adjustment part of the -- of the -- of 3Al.4.
16 think the entire guideline is unconstitutional as it's
17 witten.
18 THE COURT: But | have to ask you, counsel, in
19 having handed up your own pl ea agreenent, doesn't your plea
20 agreerent waive this argunent?
21 MS. LEE. | don't believe it does, Your Honor
22 Under our plea agreenent, if you agree that the guideline is
23 constitutional, we have waived -- we have wai ved
24 fact-finding. You may find facts in order to inpose the

25 terrorismenhancenent if you agree with the governnent that
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14: 37: 46 the guideline is constitutional.

This is a facial challenge to the guideline. W
did not waive any |egal argunent about the -- about whether

the guideline is -- is constitutional and | awfully inposed

1

2

3

4

5 on anyone. That's ny reading of the plea agreenent. W

6 intended to preserve |evel argunments about the terrorism

7 guideline, and this is a |l egal argunent.

8 My argunent is it can't be applied to anyone. |If
9

you believe that it can be applied, then what we have wai ved

10 is the right to have jury findings of fact.

11 THE COURT: That's what | would --

12 MS. LEE  Yes.

13 THE COURT: For certain, that is how | read your
14 plea agreenent, but | also didn't -- | dian't see it as your
15 ability to argue that as a | egal argunent per se. | see

16 that as a waiver of your fact-finding right altogether, and
17 if you waive that as for a jury trial for the liability

18 phase of this trial, it appears to me in this waiver you

19 have al so waived that fact-finding ability for the

20 sentencing obligation of this court, and that's specifically
21 in Paragraph 5 of the plea agreenent on Page 2, resol ution
22 of sentencing issues.

23 MB. LEE: There is Paragraph 5 about resolution of
24 sentencing issues, and then there's a different paragraph

25 specifically about the terrori smenhancenent that says that
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14: 37: 46 everyone i s reserving argurment on the terrori smenhancenent.

And you nmay disagree with ne, Your Honor, but our intention
was to preserve any facial challenges to the terrorism

enhancenment that we nmay have. And that's why we thought we

1

2

3

4

5 were here today.
6 THE COURT: So your argurent is, then, really, to
7 the constitutionality of that enhancenent, period.

8 MB. LEE: Purely to the constitutionality.

9 THE COURT: And applicability is -- in many
10 respects i s waived.
11 M5. LEE. Yes. So if the court rules that the
12 gui del i ne passes constitutional muster, we have waived the
13 right to have a jury find any fact, and we agree that you
14 may find the facts.
15 THE COURT: R ght.
16 MB. LEE. W are perfectly confortable having this

17 court find the facts. Qur argunment is that a guideline that

18 contenplates this type of fact-finding --

19 THE COURT: On its face.
20 M5. LEEE -- on its face is unconstitutional.
21 THE COURT: Ckay. | just wanted to make sure |

22 had it right. Thank you.
23 MS5. LEE: Your Honor, to the extent that in our
24 vi ew the gui delines thensel ves represent a form of

25 overreaching, | want to turn to a different kind of
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14: 37: 46 1 overreaching now, and it's the kind of overreaching that |
2 felt like | was hearing this norning during the governnent's
3 argunent. |It's the kind of overreaching that would | ead the
4 government to argue that sone things are automatic about
5 them And | guess what | want to say, Your Honor, to the
6 governnent is it's not about you. The guidelines that apply
7 to this case, as you have just heard a noment ago, are those
8 that were in effect in Novenber 1 of 2000.
9 And the terrori smenhancenent, you will hear
10 several argunents related to under what circunstances the
11 terrorismenhancenent could apply. | want to focus on that
12 part that relates to governnental -- the governnental
13 conduct |i nk.
14 So the | anguage is that the ter}orisn1enhancenent
15 would apply in addition to the crime being one that is
16 listed in 2332b(g)(5) and also if the crinme is, quote,
17 calculated to influence or affect the conduct of governmnent
18 by intimdation or coercion, or to retaliate agai nst
19 gover nnent conduct.
20 The governnent argued extensively this morning
21 about how the crimes at issue in this case were focused on
22 people. W heard a | ot about how they were focused on
23 people, and that nade themterrorism The guideline focuses
24 on crinmes that are focused on the conduct of government, not
25 focused on people. It's very clear that it's focused on
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11: 51: 48 government in this case.

And | heard the governnent tal k about how, under
our reasoning, the crimes of the Ku Klux Kl an woul d not be

construed as terrorism and while | was not planning to

1

2

3

4

5 argue this point, Your Honor, it's not in our brief, it

6 wasn't in ny prepared remarks, | cannot sit idly by and hear
7 what these defendants did be conpared to the acts of the

8 Ku Klux Klan and hear the governnent tal k about the Ku Kl ux
9 Kl an burning enpty churches. It is historically inaccurate,
10 it is agross and unfair understatenent, and it is an insult
11 to the African-Amrericans of this country and of the south in
12 particular. Four girls in a Birmngham church, Medgar Evers
13 on his front porch, three civil rights workers who

14 disappeared, these are but sone of the nu}ders comitted by
15 the Ku Klux Klan during the civil rights era. This is not
16 to nention any of the other nurders, linchings, countless
17 injuries commtted by the Ku Klux Klan. The fact that not
18 every incident resulted in an injury or a death to a bl ack
19 person in the south doesn't change one iota the fundanental
20 nature of what the KKK was about. And to try to put the KKK
21 on all fours with the defendants in this case is appalling.
22 By the plain | anguage of the statute, arsons of

23 privately owned busi nesses operating in interstate conmerce
24 woul d generally be expected to be outside the scope of the

25 enhancenent. By the plain | anguage of the statute. It's
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only in those highly unusual cases where the government can
show by cl ear and convi nci ng evi dence that, although the
target was nongovernnental, the notivati on was sonehow to

i nfluence or affect governmental conduct, or to retaliate

1

2

3

4

5 against the government. That's a very high standard of

6 proof, Your Honor, and it would be a very unlikely set of
7 facts, and it is not what happened here.

8 Because | represent Daniel McCowan, |I'mgoing to
9

focus in particular on Superior Lunber and Jefferson Poplar,

10 but | believe these argunents apply to other incidents as

11 well, and | believe you will hear nore from somne ot her
12 | awyers
13 The governnent suggests in its brief that it can

14 nreet this test by little nore than suppos}tion. The

15 governnent states, for exanple, that if a business does

16 business with the government, then the court may infer that
17 that was the basis, that that was the reason for the -- for
18 the arson that occurred. And that the notive was to

19 i nfluence or affect the government or to retaliate against
20 the governnent. That that's all you need

21 But there's absolutely no evidence to support the
22 assertion that Superior Lunber, for exanple, was targeted
23 because it was engaged in logging on public lands. 1In fact,
24 t he communi que descri bes Superior Lunber as, and |'m

25 quoting, just a typical earth raper, indicating that it was
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11: 55: 27 but one of many tinber conpani es engaged in | ogging on both

public and private lands that these activists hoped to stop.
There's not a word in the conmuni que about harvesting from

public | ands, about government contracts, about anything

1
2
3
4
5 related to the governnent at all.
6 The logic of the government's argunent is that if
7 the conduct of the intended victim the intended victimof a
8 2332b listed crime can in any neasure be attributed to the
9 governnent, and if the defendant could have known that,
10 whether or not the defendant did know that, then the
11 noti vati onal el enent has been est abli shed.
12 Well, Your Honor, | think the ramfications of
13 this reasoning are astoundi ng and unwi se. You can conpare
14 it, for exanple, to farmers in the agricu]tural i ndustry.
15 You could inmagine the disgruntled operator of a small farm
16 operation next door to a large farmer engaged in corporate
17 farming. If the snmall farmoperator decides to rmurder his
18 nei ghbor, is he to be prosecuted as a terrorist? Under the
19 governnent's reasoning, that prosecution as a terrorist
20 would be justified because the corporate farmer gets federa
21 subsi di es.
22 There's a word for this, Your Honor, and it's
23 overreaching. |It's stretching. It's attenpting to force

24 the concept of terrorismto fit a set of facts and a group

25 of people that it does not fit.
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11: 57: 04 1 One thing the governnent said earlier this norning
2 is that, |I'msure the defendants thought they were notivated
3 by, and he ended that sentence, in that case, talking about
4 the Vail incident with a phrase about the lynx. He said,
5 I'msure they thought they were notivated by that, as though
6 in fact they were notivated by sonmething el se that they
7 weren't entirely aware of.
8 And then he attributed to thema mxed notive. He
9 referred to it as a mxed notive, this thing that the

10 defendants were not aware of. The problemis that the other
11 part of the nmixed notive he was tal ki ng about was sonet hi ng
12 that he was naking up. There's no evidence to support it.
13 Jefferson Poplar Farns was al so a privately owned
14 corporation. As the governnent's noted ih its brief, the
15 def endants believed it was a different privately owned

16 corporation when they committed the arson, but they never
17 thought that it was a governnent-run operation, and it's not
18 a governnment entity.

19 Now, the government also argued that the sane

20 notivations underlie both Jefferson Poplar and the

21 University of Washington arson that occurred the same night.
22 Vll, not only is there no basis to assune that the sane

23 notivations drove all of these individual people, there's no
24 evidence that each person had precisely the same

25 notivations, and they cannot be presurmed to have the sane
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notivations. And there's no Pinkerton liability for an
i ndi vi dual notivation for purposes of the guideline.
There's another critical flawin the governnent's

reasoni ng. The governnent has argued, without any basis in

1
2
3
4
5 fact, that the University of Washington qualifies as a
6 governnent for purposes of the guideline enhancenent. This
7 is a dramatic departure fromanything in the reported cases.
8 Being a publicly funded institution of education does not

O render an entity a governnent.

10 The university is quite separate fromthe state
11 government of Washington. The Washi ngton Revi sed Code sets
12 forth a charter that establishes a board of regions that

13 governs the University of Washington. The university

14 occupies |lands that have been deeded to i}. It has

15 independent authority to purchase property, to sel

16 property, to receive property by gift. University enpl oyees
17 are hired and fired by the university, not by the state.

18 They are paid by the university, not by the state. They are
19 insured by policies purchased by the university, not by the
20 state. And the state cannot be held liable for the acts of
21 university enployees or for acts that occur on university
22 property.

23 So while the university may have sone form of

24 governnent, it is not a governnent. It is not the state

25 gover nnent .
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The governnent al so asks this court to read into
t he communi que notivations that are sinply not in evidence
about the Jefferson Poplar incident. The governnent argues

that the reference to pending |egislation in Wshi ngton and

1
2
3
4
5 Oegon, about howthis legislation will not stop the
6 defendants' chosen intent to retaliate against the

7 governnent. And in fact, it shows exactly the opposite,

8 Your Honor.

9 The communi que says, in essence, we know that this
10 is illegal and we will do it anyway. That's a commrunication
11 about the law, Your Honor. That's a communication that says
12 the lawis irrelevant to us and the law will not deter us.
13 Let's be clear about this. The defendants who targeted

14 Jefferson Poplar believed the experinenta] tree farmng was
15 harnful . Wether they were correct or not about that

16 belief, that's what they believed. And their intention was
17 to stop it, whether the governnent supported themor not.

18 They weren't getting back at the governnent by

19 burning a tree farm and the comruni que cannot rationally be
20 read to suggest that. They were intending to stop the tree
21 farm

22 The governnent al so argued that if the comuni que
23 did not show actual retaliatory intent, it showed a |ink

24 bet ween the action and the governnent.

25 Your Honor, a link is not what the statute
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requires. Alink is not the test. The test is very clear
inits requirenent of -- of the intent to influence or
affect the actual conduct of government through intimdation

or coercion, or to retaliate agai nst the governnent. A

1
2
3
4
5 link, a supposed or positive link between an arson and the
6 governnent is just not sufficient.
7 Your Honor, as | think you know, in some ways this
8 isn't really about the nunbers. It's not really about the
9 nonths or the years that these defendants will serve. The
10 government's sentencing recomrendati ons are not going to
11 change as a result of your ruling. [I'mnot suggesting for a
12 rnonent that your sentencing decisions mght not change. But
13 | amsaying that | believe the government's recomendati ons
14 wll not change, and | believe, as a resu]t of our plea

15 agreenent, that our sentencing recomendati ons are unlikely

16 to change as a result of your ruling.

17 That doesn't mean that your ruling on this issue
18 is not profoundly inportant to all of the defendants in this
19 case. It's about who these defendants are. |[t's about what

20 the concept of terrorismmeans in these troubled tines,

21 about whether we still know the difference between, yes,
22 people we have nentioned in our briefs, Gsama bin Laden,
23 Tinmothy MVeigh, and the people sitting in this room who

24 adhered firmy to a credo of not killing and injuring

25 peopl e.
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And if it hasn't been nmade abundantly clear to you
in the reans of briefing you have received, | want to
reenphasize it to you nowin person, face to face, with ny

client in the room that regardl ess of what sentence you

1

2

3

4

5 inpose on M. MGowan, we inplore you today, and we wil

6 inplore you at sentencing on June 4th, if you have not

7 deci ded before then, to issue findings and to issue a

8 statenent, reasons in support of your judgment, that state

9 strongly that the terrorismenhancemrent does not apply.
10 That he is not a terrorist.
11 Your Honor, you have heard before in this case
12 and | think you will hear nore today in greater detail, that
13 the credo of the people who committed these crimes was one
14 of not doing harmto people. They did in}end to destroy
15 buildings by fire. They did intend to harmreal property.
16 They did intend conflagrations by fire and to nmake a poi nt,
17 and they did do that.
18 They did also plan carefully to try to ensure that
19 no one would get hurt. That no one woul d be there when the
20 fires were set. And no people were there. And | say that
21 not to justify the crines, not to excuse the crines, not to
22 make M. MCGowan | ook -- | ook better than he may | ook to you
23 at any -- at any point, but when you inpose sentence on
24 M. MCGowan and these other defendants, | hope you will be

25 open to the argunment, to the view, that these defendants are
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not dramatically different froma defendant who burns a
house out of vengeance toward a separated spouse or not
dramatically different froma man who burns a business in

order to collect on insurance policies, not dramatically

1
2
3
4
5 different fromthose kinds of people who comit arsons for
6 reasons of their own that may be base reasons.
7 The determ nation that soneone is a terrorist is
8 and should be one that involves the nost careful scrutiny of
9 things like the long-termlikelihood of risk that he will
10 commt future crimes, the person's current famly life, the
11 person's work history and what kind of work the person's
12 doing now, the person's, you know, comunity ties and what
13 he or she is doing in the community now, his or her actua
14 violent nature and whet her he or she représents t he kind of
15 danger to the entire community that sets himso far outside
16 the range of offenders that he warrants this |ifelong | abel
17 And | say this not only because | personally
18  believe it to be true, but because the Bureau of Prisons
19 practices are bearing it out. The creation of special
20 managenent units where offenders who are classified as
21 terrorists are all but cut off fromthe outside world tells
22 us sorething about how severely the departnent of justice
23 seeks to punish these offenders. One hour of phone time a

24 month at Terre Haute, Indiana. One hour. That's 12 hours

25 in ayear. Four hours of visiting time in a nmonth, and all
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of it through the glass wall. Al visiting |ive nonitored.
Never a private nonent with your fanily or your friends or
t he peopl e who shoul d be there to support you when you get

out.

1
2
3
4
5 Now, the governnment says that people who have been
6 sentenced as terrorists are not all at Terre Haute or at

7 Florence. And certainly that's true. Terre Haute just

8 opened in Decenber of last year. The wing isn't full. And
9 I'mnot here to argue that every single defendant in this
10 roomwould be assigned to Terre Haute. M/ point is that any
11 one of these defendants, or all of them could be assigned
12 to Terre Haute and there wouldn't be a thing that anyone in
13 this roomcould do about it, or they could be assigned to
14 different special managenent units with the sane ki nds of

15 conditions inposed on themor worse. That's ny point. This
16 is what the department of justice is doing in punishing

17 people that it classifies as terrorists based on the

18 terrorismenhancenent being inposed on them

19 Your Honor, | -- | have enornous respect for the
20 men at that table, but |I could not disagree with them nore
21 about the issue of whether these defendants are terrorists.
22 Wen M. MGowan is sentenced, we will present to you

23 letters fromhis friends and extended conmmunity who |ived
24 and worked in New York City at the tine of the World Trade

25 Center attack on Septenber 11th. And they will tell you in
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their own words that they too disagree with the notion that
fires in buildings that are enpty coul d be described as
terrorism given the abiding intention of each of these

def endants never to kill, never to injure people, only to

1

2

3

4

5 destroy property.
6 | don't doubt that the men at the other table are
7 sincere in their request for the terrorismenhancenment, but
8 their action with respect to Jacob Ferguson speaks vol unes
9 about what they see as the actual risk that these nmen and
10 wonen pose to society.

11 Are the people of Eugene, Oregon, are they to

12 believe that these ten individuals are dangerous terrorists
13 who pose a grave risk to this comunity, while one of them
14 Jacob Ferguson, who is responsible for m)\re than a dozen
15 arsons, is not?

16 M. Ferguson nmade a deal with the governnent to
17 cooperate with them to assist themin their investigation,
18 to avoid the punishnent that the other defendants in this
19 roomw || face. But it is sinply not believable that the
20 government woul d have made that deal with himif they
21 t hought he was a dangerous terrorist who needed to be
22 renmoved fromthe community. | don't think they think that.
23 | don't think they will stand here and tell you that they
24 think that.

25 But what they are unable to admt is that the sane
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12:10: 43 thing is true of these other defendants in this room They

are unable to admt that the same thing is true of Danie
M Gowan.

I''mnot saying that Daniel MCowan hasn't earned

1

2

3

4

5 punishnent for the crines he commtted. He has. Let ne be
6 clear about that. But what | amsaying is that the plainest
7 evi dence that the government knows that these defendants

8 pose no continuing risk to this community, that they are not
9 terrorists who shouldn't be on the street, is that Jacob
10 Ferguson is a free man

11 And | got to tell you, Your Honor, |I'ma human
12 being, like everyone else in this room | believe that

13 peopl e deserve punishnent for their crimes, and | pray that
14 ny governnent is not nmaking the kind of déals with rea

15 terrorists that it nade with Jacob Ferguson

16 Further, Your Honor, | believe the court is

17 absolutely entitled to exam ne the process of applying the
18 terrorismenhancerment in the larger context of this era. |
19 amnot aware, in fact, of cases, in the years prior to the
20 attacks of Septenber 11th, in which the government sought
21 the terrorismenhancerment for property destruction alone in
22 the absence of additional factors strongly suggesting that
23 t he defendant harbored intentions to harmor kill people,
24 such as federal officials.

25 The governnent cited cases such as Dowel | and
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12:12: 18 Harris. In Dowell, the tax protestor case, there was

evidence in the record that the defendants were actually
planning to kill IRS officials. In the Harris case, the

def endant had, in the days prior, nmade two threats to Kill

1

2

3

4

5 police officers.
6 So while these are property destruction cases,

7 there was clear evidence that the defendants had actual

8 notivations that were established clearly in the record to
9 harmor kill people. In the past few years, the rate of

10 seeki ng the enhancenent has escal ated, however, to the point
11 where the Bureau of Prisons has opened this new facility for
12 lower risk terrorists in Terre Haute. | got to tell you,

13 this concept al one woul d have boggl ed our minds a few years
14 ago, and it still boggles my mnd. It is\ one thing to say
15 we need a special facility in Florence, Col orado, a supermax
16 facility for the nost dangerous terrorists we know of, but
17 now we need a facility for lowrisk terrorists.

18 | believe the termis an oxynoron. | don't know
19 what a lowrisk terrorist is, and yet now we have whol e new
20 facilities for them You know, next we are going to have
21 canmps for terrorists.
22 But sadly, Your Honor, and all -- you know, ny
23 flip attitude about this aside, |I think that this may end up
24 mrroring, you know, in the long run, what we are seei ng out

25 of places |ike Quantanano, where what we see in the long run
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12: 13: 48 is that offenders who are rel eased, after years under these

conditions of confinenent, are horribly damaged
psychol ogi cal | y.

| understand that what awaits a lowrisk terrori st

1

2

3

4

5 in Terre Haute is nothing Iike what happens i n Quant anano.
6 The conditions are not nearly so severe. But that doesn't
7 nmean that there aren't some reasonabl e conparisons. |It's
8 harnful in a way that goes way beyond what is necessary to
O cut an offender off fromthe outside community that way.
10 The research on this is broad, it's deep, it's
11 lengthy. It goes back to the 1950s, and it all shows that

12 depriving prisoners of meaningful contact with famly and

13 supportive friends has a trenendous negative effect on an

14 inmate's adaptation to custody and his reéntry upon rel ease.
15 THE COURT: Counsel, for all of you, | just need
16 tointervene at this point. | am-- having been on this

17 bench nine years, |, nmore than others, know exactly what ny
18 recommendations to the Bureau of Prisons leads to. It |eads
19 generally to a letter saying they couldn't accommodate. It
20 leads to the fact that | can't find a placenment in the State
21 of Oregon for female offenders. It leads to the fact that

22 peopl e accused and who have been convicted of immgration
23 crimes go to the specified institutions. Just those two
24 exanples alone cut people off fromtheir famlies and their

25 support. That is the systemwe live in. | understand that
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12: 15: 15 1 argunent. | understand the research. You don't need to

2 belabor it.

3 But | understand what ny role is with regard to

4 this argurment, and those that you may raise are not hel pful

5 to nme in nmaking the decisions | need to make today. But |

6 ampainfully anware of, receiving the stacks of letters |

7 have, where ny recommendati ons are generally, across the

8 board, not followed. The sane with ny coll eagues, as we

9 nmake these recommendations, hoping to put people in prison
10 and in situations where, when they reenter the comruniti es,
11 and nost of themdo, they are in a better position to not
12 of fend and not commit additional crimes and create
13 additional victins. But our recomrendations generally fal
14 on admnistrative deaf ears.
15 So proceed, but please don't take the time that |
16 know is inportant for others to --
17 M5. LEE: | will -- 1 will -- 1 will drop the
18 remai nder of that point, Your Honor, and | guess all | wll
19 say is | appreciate your -- | appreciate your candor and
20 your saying that for everyone's benefit. And all | would
21 add, frankly, is that | believe that the terrorism
22 enhancenent has an effect all its owmn. And | realize that
23 that's not a factor that should drive a court's
24 consideration, but | don't think it's a factor that the
25 court is required to ignore. That's ny point. | don't
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12: 16: 41 think it's a factor the court is required to ignore

Your Honor, we depend on judges to sort through
the natural and human desires for vengeance, for making

exanpl es of people, and for delivering retribution. W

1

2

3

4

5 depend on judges to get through all of that and craft a

6 punishnent that fits the human being that violated the | aw,
7 nothing |l ess and nothing nore.

8 This court's decision today, this court's

O statenent of reasons in support of each and every judgnent,
10 nmay be the only thing that stands between M. MCowan and
11 any of these defendants and these -- sone of these special
12 managenent units, you know, so we would be asking for

13 recommendati ons agai nst placenent in special nanagemnent

14 units, the special communications units that particularly
15 limt communication, that are designed to limt outside

16 comuni cati on

17 Your Honor, | want to close by -- by saying -- by
18 saying a few words about -- as if | haven't already said a
19 whol e bunch about what | really think, | want to say a

20 little bit more about what | really think about this, just
21 as | believe the government has.

22 You know, every, every nation has its nonents of
23 shane in its history. And one of this country's darkest
24 nmonents, | believe, has to be the internnment of the

25 Japanese-Anericans during Wrld VWar Il. It was a tinme when
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12: 18: 09 we had been attacked, we were at war, and we lived in a
climate of fear. And it was so easy for the government to
stretch and to overreach to say they m ght be spies, they

m ght be terrorists, they mght be traitors.

1

2

3

4

5 Japanese- Anericans, at that time, turned to the
6 courts, saying, we aren't any of those things, but the

7 courts also turned their backs. And it wasn't until 1988
8 that the governnent apol ogi zed, saying that the actions were
9 based on, and | quote, prejudice, war hysteria, and a

10 failure of political |eadership. And all of this was

11 because we were afraid and because the government

12 overreached in a tinme of fear.

13 Your Honor, | believe that people will | ook back
14 on this era as well because we are at V\B.I’\, we are at war
15 overseas, we are at war with terror, because we have been
16 attacked and because we are afraid. And | ask nyself, what
17 will they see, Your Honor. | think they will see a

18 governnent that has, again, stretched, a governnent that has
19 overreached. Now there are terrorists everywhere overseas.
20 There are terrorists everywhere anong us. The person next
21 to you may be a terrorist.
22 Now, there's an obvi ous di fference between these
23 def endants and t he Japanese- Anericans of Vorld Var I1.
24 Dani el McGowan conmitted a crinme. The Japanese- Anericans

25 commtted no crime at all. But just as the
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12: 19: 37 1 Japanese- Anericans were not traitors, were not spies, the
2 people in this roomare not terrorists.
3 Ve inplore you, Your Honor, not to turn your back
4 W inplore you to uphold the letter and the spirit of the
5 law W ask you to remnd us all that in a world of true
6 threats to our nation's security, in a world of real people
7 who woul d sl aughter innocents, we have never been terrorized
8 by men and wonen who burn enpty buil di ngs.
9 W ask you to tell the governnment that the concept
10 of terrorismcannot be stretched so far
11 Thank you.
12 THE COURT: M. Wi nernman.
13 MR VEI NERVAN.  May it pl ease the court, Judge,
14 1'dlike to talk a bit about the practica] signi fi cance of

15 what's happening here today and what the government is

16 trying to do. W heard earlier that the government is

17 engaged in a process, | think they used the termtruth in
18 sentencing. | would suggest that there's sonething el se
19 that's going on here.

20 In nmy view, whether the court inposes the

21 terrori smenhancenent will have little effect on the

22 government's recommended sentencing for many, if not nost,
23 of the defendants in this case, because the government will
24 be nmoving for a significant downward departure based on

25 substantial assistance. Now, | don't think the court has
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12: 21: 28 that information yet. M/ understanding is the governnment is

going to be submtting letters to the court in that regard
So the court, as the court sits here today, doesn't know,

other than | ooking at the plea agreenent, you know, what the

1
2
3
4
5 basis is.
6 So what is the effect of what's happeni ng? Well,
7 we know, of course, that the sentencing guidelines are
8 advisory. The court is not bound by them And the
9 governnent is naki ng recommendations, and the court
10 obviously has the discretion to go bel ow the governnent's
11 recommendati ons, and every defendant will be asking the
12 court to do that.
13 So because the guidelines are advi sory and because
14 the government is going to be nmaking subs}antial assi st ance
15 noti ons, whether or not the court inposes the terrorism
16 enhancement is going to have very minimal effect on the
17 ultimate sentence the court is likely to inpose. |If | could
18 use ny client, Chelsea Gerlach, as an exanple, and | think
19 this is pretty consistent with probably most of the
20 defendants, but | don't profess that | speak for every
21 def endant in saying this.
22 But in Chelsea Gerlach's case, if the court does
23 not inpose the terrori smenhancenent, she winds up with a
24 total offense level of 26, her crimnal history category is

25 Roman Nuneral | because she has no crimnal history, and her
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12: 22: 54 advi sory guideline range is 63 no 78 nonths. That's without

the terrori smenhancemnent.
If the court applies the terrori smenhancenent,

that results in a sixfold increase in her advisory guideline

1

2

3

4

5 range. In other words, she winds up with a total offense
6 level of 38. Her crimnal history category, although she
7 has no record, is the highest because 3Al.4 of the

8 guidelines say treat everybody as if they have the worst

O crimnal history category possible, so she's a VI rather
10 than al, and the guideline range is 360 nonths to life in
11 prison. So that's a 12-offense level increase and a six
12 crinminal history category increase in her sentence if the
13 court inposes the terrori smenhancenent.

14 But after the government seeks }his sixfold

15 increase in the advisory guideline range, the governnent's
16 going to imediately turn around, and |'m obvi ously not

17 criticizing the governnent for doing this, but | think the
18 court needs to know this to see what the practical effect
19 is. The governnent imediately turns around and recomends
20 an identical 12-1evel downward departure. So raise the
21 of fense level 12, go down 12. So we are back down to a
22 level 26. The only difference is if the court inposes the
23 enhancenent, then the guideline range is 120 to 150 nont hs

24 because Ms. CGerlach is nowa Grimnal Hstory VI rather than

25 a Oimnal Hstory I. And the governnment recomrends a
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12:24:25 1 sentence of 120 nonths.
2 So the effect, at |east under the plea agreenent,
3 is rather than a sixfold increase in the sentence, a
4 doubling of the sentence, 63 to 78 versus 120 to 150 nont hs.
5 And that is, of course, and we'll be maki ng some
6 of these argunents at sentencing, the issue out there, which
7 | just want to plant in the court's mnd, is whether
8 anybody, if the court inposes this enhancenment, whether any
9 defendant who has a Oimnal Hstory Category I, if you

10 place themin Gimnal Hstory Category M, does that

11 significantly overrepresent their crimnal history, and does
12 it overrepresent the likelihood that any of these defendants
13 are going to reoffend.

14 But that's -- that's an issue that can be tal ked
15 about at the individual sentences. And, again, and | don't
16 rmean to presune that the court will or should inpose a

17 terrorismenhancenent. |'mjust speaking now theoretically
18 if the court does it, what is the effect.

19 So with that backdrop, with that background, the
20 question beconmes why are we doing this. Wy are we engagi ng
21 inthis tortuous exercise. It seens we are all riding on a
22 roller coaster. W are going up. W are going down. W
23 are going sideways. W are going back. And we wind up in
24 practically the sane place. So why are we doing this?

25 The governnent, earlier today, said that this is
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12: 25: 51 not about politics. They disclaimthat there were any

political notives. And, again, | would echo that | have
dealt with all counsel representing the governnent, and |

have not hing but respect for themas well. And | am not

1

2

3

4

5 inmpugning any bad notives to themindividually or as a

6 group. But | have to say, and I'mnot going -- because this
7 has already been said far better than I can, to conpare

8 these defendants to the Ku Klux Klan, | think you are naking
O this apolitical situation. | amglad to see that the
10 government is refraining fromconparing these defendants to
11 al - Qaeda, but nonetheless, it's no better to be conpared to
12 the Ku Kl ux Kl an.

13 So there are political considerations at work

14 here. And the political considerations, }n our view, are
15 not com ng from Eugene, O egon, or comng from Portl and,

16 Cegon. They are conming fromWshington, D.C. And when

17 this case was indicted in January of 2006, the attorney

18 general of the United States, Al berto Gonzales, held a press
19 conference in Washington, D.C. and, as far as | know, for
20 the first time described these acts as acts of the donestic
21 terrorism At the press conference, M. Conzal es used the
22 term"donestic terrorism' to describe the offenses conmtted
23 by the defendants in this case and used the termterrorists
24 to describe these defendants individually.

25 And, again, to ny know edge, that's the first tine
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12: 27: 28 that | abel has ever been used in a simlar situation; in
ot her words, arsons, environnentally notivated arsons that
resulted in property destruction and no harmto individuals,

no physical harmto individuals, and the first tine, to our

1

2

3

4

5 know edge, that has been used to describe these type of acts
6 committed by Earth Liberation Front, Animal Liberation Front
7 types of groups.

8 And so it seens to ne that there are | abels at

9 work here. That there is this ever-expanding attenpt to try
10 to stretch this term it's this | oaded word, "terrorists,"
11 beyond common sense. You know, we are not tal king about the
12 gold standard here. W are tal king about common sense, in
13 our view, and we are saying that shouldn't we reserve the
14 use of the termterrorists for the nost eéregious acts of

15 violence designed to hurt people and not designed to hurt

16 property? Because if we are going to | abel these defendants
17 terrorists, then | think soneone's going to have to invent a
18 new word to describe what the KKK did in the past, what

19 Tinmothy McVeigh did, what Eric Rudol ph did, because it just
20 doesn't fit when the purpose and the nmotive is to harm

21 property and not to harm peopl e.

22 The governnent said earlier that we are |ucky that
23 no one was hurt. And I think we can all agree on one thing.
24 W are all glad no one was hurt. But in our view, that was

25 not luck. That was design. Wthout justifying the arsons
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12: 29: 14 that were commtted in this case, no one was hurt by design.

You know, Judge, there's an ol d saying, once is an accident,
twice is a coincidence, three times is a pattern. It was no

accident that in all of the acts that were commtted, not

1

2

3

4

5 only inthis case, but in other ELF and ALF cases throughout
6 the country, nobody was hurt, and that's not a coi nci dence
7 either. It was a pattern. It was by design

8 So that is what the court is dealing with, and

9

that's the backdrop. Should we use this term"terrorist" to

10 describe these individuals. That's kind of the genera

11 Vi ew.
12 G hers are going to be arguing, you know, the
13 nuances and specifics of the law. | just want to basically

14 address a few issues.

15 The briefing and the governnent's contention is

16 that there's really only two things the court [ooks at in

17 determ ni ng whether a federal crinme of terrorism has

18 occurred which would justify the inposition of the terrorism
19 enhancenent, and that is was a predicate offense occurred,

20 and | cannot deny that Chel sea Gerlach and ot hers had been

21 convi cted of predicate offenses, |ike arson, |ike danagi ng
22 an energy facility. | can't deny that.
23 And the other elenent that the government argues,

24 the only other elenent that the government argues nust be

25 established is the notivational prong, whether the purpose,
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12: 30: 41 the notive of the persons who commtted the of fenses was to

retaliate agai nst the governnent, coerce.
I woul d suggest to the court that there's nore

that the government has to prove, and | ask the court to

1

2

3

4

5 look at this entire chapter, Chapter 113B. That's where

6 these statutes are. It starts with 2331 and it goes up to
7 2340. And 2332b(g)(5), and | also hope to say that just

8 once, is within that chapter, Chapter 113B. And it seens to
O nme the court has to look at the entire chapter in deciding

10 what a federal crime of terrorismis, not just that one

11 particul ar section.

12 There's a section, 2331(5), which defines donestic
13 terrorism Now, | will say, | understand that that
14 particular section was not -- did not becorme the law until

15 Qct ober 26th, 2001, as part of the Patriot Act, so it was
16 not -- it was not the law at the tine the acts -- the arsons
17 in this case were comm tted, but it seens to ne that that

18 definition, which, incidentally, involves acts dangerous to
19 human life, that's the definition that congress gave to

20 donestic terrorismin COctober 26th, 2001, it seens to ne

21 that that tells us what congress was thinking all along in
22 1996 when they decided that the terrori smenhancenent shoul d
23 apply to acts of domestic terrorism

24 That's what congress was thinking. That it has to

25 i nvol ve an act dangerous to human life. It has to involve
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12: 32: 27 an act -- if we are going to apply it to acts involving the

targeting of real or personal property, then those acts have
to be dangerous to human life. Saying it another way, they

have to be acts that create a substantial risk of death or

1

2

3

4

5 serious bodily injury to another person

6 So it seens to ne there's athird -- there's a

7 third elenment that has to be established by the governnent

8 by whatever the burden of proof is, clear and convincing,

9 beyond a reasonabl e doubt, that has to be established before
10 the court can find there's a federal crime of terrorismand
11 before the court can inpose the terrori smenhancenent on any
12 defendant in this case
13 | want to just briefly address the governnent's
14 argurent in sone of the individual cases,\and | hope the
15 court will allowne also to briefly talk about that at
16 Chel sea Cerlach's individual sentencing, and that is if we
17 get down to whether the court, the fact-finding the court
18 has to nake in determning whether, in these individua
19 arsons, what the nmotivation of the individuals were. In
20 other words, did they have the notivation to retaliate,

21 coerce, intimdate, et cetera

22 The governnent nade | ots of argunments. |'m going
23 to |l eave sone of the rebuttals to sone of ny cocounsel, but
24 | would like to just talk about the argunent that they nade

25 as it -- as it pertains to some of the arsons, particularly
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12: 34: 01 1 the Vail arson, the Boise Cascade arson, and the JPF

2 Jefferson Poplar Farmarson. And it's this issue of the
3 mul tiple nmotive and such.
4 It seens to ne that the best evidence of notive,
5 the notive that the court should | ook to, the evidence of
6 the notive that the court should ook to is what did the
7 communi que say. Those were witten either shortly before or
8 shortly after the arsons, and that tells us -- that's the
O best evidence of notive and purpose.

10 And if the court |ooks at the plain | anguage of

11 these communi ques, and | will take Vail for exanple. You
12 know, the governnent makes an argunent that | would

13 characterize as a heads-l-win/tails-you-lose argunment. |If
14 the comruni que says that you are nDtivatea to harmthe

15 governnment, if you chose the victimas a governnment entity
16 or your notive was to harmthe governnent, you say it in the
17 communi que, you -- or we, the governnent, win. But even if
18 the comruni que says not hi ng about the governnent, you stil
19 |l ose because we are going to infer that your notive was to
20 harmthe governnent, although you said absol utely not hing

21 about it.

22 So for exanple, the Vail arson that the government
23 is saying indicates that there was a notive of the persons
24 who commtted that arson to retaliate, | ask the court to
25 look at the comuni que and what it said. It clearly said it
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12: 35: 26 1 was targeting a private entity, the Vail ski resort, not the
2 governnent. Doesn't nention the governnent at all. It said
3 that the arson was targeting the conduct of the ski resort
4 for expanding its operation which intruded --
5 (Reporter interrupted.)
6 MR VEI NERVAN.  The communi que said the arson
7 targeted the conduct of the Vail ski resort for expanding
8 its operation and intruding upon the lynx habitat. It
O talked about -- it criticized a private entity. It said

10 not hi ng about the governnent.

11 The fact that the government was involved in some
12 approval process when the Vail ski resort decided that they
13 wanted to expand their operations is not nentioned anywhere
14 in the communique, and to ny know edge, nb one has nade any

15 statement that woul d be adm ssible for the court to consider

16 in deciding whether to inpose the enhancenment that would
17 i ndi cate that that was the noti ve.
18 So the governnent is never nentioned, and the

19 governnent has just not proven by clear and convinci ng

20 evidence that the Vail arson, for exanple, was commtted
21 with the notive or purpose to intimdate the governnent or
22 to coerce the governnent.

23 Agai n, the sane thing can be said for the

24 Boi se Cascade arson. |, again, urge the court to | ook

25 carefully at the comrunique, and it criticizes the |ogging
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12: 36: 57

practices of a private conpany. It says nothing about the
government. The fact that Boi se Cascade has contracts with
t he governnent and Boi se Cascade | ogs on government, U S

Forest Service land is really besides the point, because

1
2
3
4
5 that has never been indicated by any of the defendants who

6 committed those offenses to be their notive.

7 So | would ask the court, you know, not to

8 accept -- Ms. Lee said it's an overreaching argunent. |

O would say it's a bootstrapping argument. |It's basically
10 saying, if a private entity has any sort of relationship
11 wth the government, then we are going to presume that the
12 intent of the persons who committed the offense, the arson
13 was to retaliate or to coerce the governnent. And it seens
14 to ne that is not overreaching, but --
15 THE COURT: Is Vail different because it is on
16 forest property?
17 MR VEINERVAN. |'msorry?
18 THE COURT: Is Vail different than Boi se Cascade
19 because it is on entirely forest property? Can that be
20 distinguished, or do you see it as a distinction?
21 MR VWEINERVAN | don't see the distinction
22 Judge, because there's no proof that -- by clear and
23 convi nci ng or whatever burden of proof the court selects,
24 that that would -- that they even knew that. You are

25 presumng -- you know, a statement was nade earlier today
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12: 38: 12 that -- in a different context, | think the Cavel Wst, that
there were all these newspaper articles which, you know,
descri bed the BLM s involvenent and all. You know, we are

maki ng presunptions that people were aware in the Vail case

1
2
3
4
5 of alawsuit, were aware that the Vail ski resort is on
6 forest service |and.

7 You are making a presunption w thout any proof,

8 and | don't see the distinction unless soneone has nade an
9 adm ssion or sonmeone said in a communi que, we did this not
10 to-- not to try to change the behavior of a ski resort, we
11 did this to change the behavi or of the governnent. And

12 think that's a distinction that has to be nade, and the

13 governnent has just not established it.

14 THE COURT:  And what | think that |eads me to tell
15 all of you is that these individual sentencings may be nore

16 intense because |'mnot going to necessarily be able to make

17 a ruling that defines, in each case, howthis guideline is

18 appl i ed.
19 MR WEI NERVAN.  Correct.
20 THE COURT: And after reading all the briefing,

21 canme to that conclusion, and |'meven further convi nced
22 that's the case today. So you need to argue, if you have
23 nore to argue, or you need to just reserve the cases you
24 intend to offer with further evidentiary issues so that |

25 don't have to -- | can detail those in ny opinion, and
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12: 39: 40

will, but if you want to give nme a heads-up on whi ch ones
you know you are going to have to do, that woul d be hel pful,
as well, in your rebuttal.

MR PEIFER Each sentencing will involve evidence

1

2

3

4

5 presented. For exanple, at Vail, we'll have the senior vice
6 president explain the entire tine |line of what happened and
7 howit's tied to the governmnent.

8 THE COURT: And, again, | was concerned when |

9

tal ked about doing this in an overarching --

10 MR WE NERVAN  Sure.

11 THE COURT: -- manner and having the argunents.
12 It's going to be extrenely hel pful, but it also nay be

13 inconclusive in how we address each sentencing. So |'mj ust

14 rai sing those i ssues for down the road.

15 MR VEI NERVMAN  Sure. And | find nyself in kind
16 of an unusual position, because by the time the court

17 sentences Chel sea Cerlach, | believe a week from Friday, the
18 court will have already decided this issue in the sentencing
19 of M. Meyerhoff because the sanme issue is going to be

20 raised. So | feel | had to --

21 THE COURT: No. That's fine.

22 MR VEINERVMAN.  -- to say this today because, by
23 the time | show up on Friday, either, you know, we have won
24 the i ssue or we have lost the issue, and | don't think the

25 court can or will nake a distinction between the two. |
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12: 40: 42 think that they are in a sinilar situation.

The last thing | just want to say, and, again,
because the court is going to be hearing sentencings of

M. Meyerhoff before Chel sea Cerlach, | just want to ask the

1

2

3

4

5 court, when listening to what the evidence is of notive, for

6 exanmple, counsel, this norning, tal ked about what the notive

7 was for the toppling of that transm ssion tower, BPA and

8 what the notive was for the attenpted arson at the Eugene

9 Police Substation. | would just - | guess | would like to
10 preserve the record at this point and say that if the
11 governnent -- and the governnent cited statenents, | think
12 made by M. Meyerhoff in one or both of those, and I have
13 some concerns that the governnent is using statenments that
14 were nade during protected debriefings, ahd under the
15 guidelines 1B1.8, the court cannot use those types of

16 statements to increase a person's sentence under the

17 guidelines. So I'd just alert the court to that issue on

18 those -- those two.
19 So Judge, the court is going to be hearing froma
20 lot of others, and I'mgoing to step aside. | would just,

21 you know, say that the court has a very difficult decision
22 because, you know, there's nore to this -- there's nore to
23 this than just, you know, the practical effect on the
24 i ndi vi dual defendants, if that is not bad enough. But

25 there's a | abel here, a very loaded termthat the court is
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12: 42: 17 bei ng asked to put on these individual defendants, and

woul d ask the court not to do it. To proceed with caution
And in the end, | think when the court hears al

the legal and factual argunents, the court should rule that

1
2
3
4
5 the government has not net their burden of proving the
6 terrorismenhancerent and the |abel terrorist should apply
7 to these defendants.

8 Thank you.

9 MR SHARP. May it please the court, | would Iike
10 to speak fromhere, if | may, so that | can use the overhead
11 proj ector.

12 THE COURT: That's fine.

13 MR SHARP. |'mgoing to nention only two topics
14 and speak about only one. The topic | mj]l just refer to
15 and nention was ny nmenorandumthat dealt with the issue that
16 congress did not intend, back in 1996, that all arsons be
17 deened a federal crine of terrorism and | supplied the

18 court with sone legislative history about that particul ar

19 situation having to do with the Cklahoma Gty bombing. That
20 what congress was really worried about, when it was adopting
21 that law, was government property and private property that
22 was involved in the conduct of governnent, such as the

23 day-care center that was privately owned but was serving

24  government enpl oyees.

25 The topic | wish to address to the court today
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12: 43: 58 is -- by the way, | would be happy to respond to questions

regardi ng that nenorandumor to respond to opposition, but
as yet, there hasn't been any, so | feel like | fully

covered that topic and don't intend to revisit it unless

1

2

3

4

5 there's a question later.
6 What | would like to address is the issue that's

7 been addressed by several attorneys and provi de some history
8 toit, and that is what is terrorisn? Were have we cone

9 fromand where are we goi ng?

10 M. Winerman, in his argunent, stated that

11 property damage only shoul d not be considered terrorismand
12 that none of these defendants belong in the sane category as
13 Timothy McVeigh or the Septenber 11th terrorists, and | join
14 in those argunents.

15 Sol'dlike to take a ook at what did congress
16 nmean when, in 1995 and '96, when it passed the |aws that

17 anended 18 United States Code ° 2332b

18 | have read all of the house and senate judiciary
19 comittee mnutes on this topic of terrorismin the years
20 1995 and 1996, and | have abstracted nost of it in a few

21 pages. And | have read all that | could find for the year
22 2001 when the | aw was changed.

23 M/ i nquiry has been, what did congress intend to
24 cover in 1995 and 1996 under the rubric of terrorisn? Wat

25 type of activity was it trying to have investigated and
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12: 45: 27 st opped?
The tables that | put together summarize what was

the threat that congress was addressing. On the video

screen | will present the table showing the results of ny

1

2

3

4

5 legislative history research. | wll ask the court's

6 permssion that | be allowed to file these tables later as a
7 second appendi x to ny nenorandum previously fil ed.

8 I'd like to go through each of the hearings,

9

begi nning with the hearing before the house conmttee on the

10 judiciary, April 6th, June 12th and 13th, 1995.

11 THE CLERK: Turn it over.
12 MR SHARP: Ch, | see. That's better.
13 Ckay. And the only one -- |I've listed the

14 speakers on the left. And then | have ab\stract ed what the
15 speakers were concerned about, what either incident or

16 threat they were concerned about. And so the main one |

17 want to talk about on this page is Representative Henry

18 Hyde, because Representative Hyde introduced House

19 Resol ution 1710, which later was nerged with the Ainton
20 Adm nistration bill which anmended 18 U. S.C. ° 2332b.

21 Representative Hyde referred to the foll ow ng

22 incidents: The Pan AmFlight 103, the victins of strife in
23 Northern Ireland, kidnapping and executi on of Marine Col onel
24 Hggins by Hezbollah in Lebanon, the first Wrld Trade

25 Center bonbing in 1993, the gassing -- | have put poisoning
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12: 47: 03 by a Japanese terrorist cult. That was the gassing of the

Tokyo subway where several people killed. The murder of two
Anerican consul ate officers in Karachi, Pakistan

So -- and then the rest of the representatives who

1
2
3
4
5 spoke before the other speakers at |arge spoke at the
6 April 6th hearing essentially focused on the 1993 Wrl d

7 Trade Center bonbi ng where several people were killed and on
8 Pan Am Fl i ght 103 where a great nunber of people lost their
9 l'ife over Lockerby, Scotland.

10 Next, the acting director of the O A spoke, and he
11 first gave us sone statistics about the nunber of

12 international terrorismincidents, tal ked about the 1993 WC
13 bonbi ng; bonbi ng of the Jewi sh cultural center in Buenos

14 A res; gassing of the Tokyo subway; firebbnbings of Turki sh
15 targets by Kurdish separatists, which actually was resulting
16 in the death of about one Turk every five mnutes, according
17 to the statistics later given.

18 And then M. Studenan concluded by stating, "The
19 greatest terrorist threats to the United States today come
20 fromextrem st religious groups, especially Islam These

21 i ncl ude the Lebanese" -- excuse ne -- "Lebanese Hezbol | ah,
22 the Pal estinian group Hamas, and the Al gerian Arned Islanmc
23 group.”

24 Then Jam e CGorelick, the adm nistration's chief

25 representative, who is an assistant attorney general --
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12:48: 36 (Reporter interrupted.)

MR SHARP: Janie Corelick spoke who was -- |'m
trying to get all this in before lunch, but I'Il --

THE COURT: 1'd rather have a court reporter this

1

2

3

4

5 af t ernoon who can functi on.
6 MR SHARP: Very well. | will slowdow alittle
7 bit.

8 THE COURT: Pl ease do.

9 MR SHARP: Sure.

10 Jam e Corelick spoke, and she referred to Pan Am
11 Fl'ight 103; assassination of two Anerican consul ate

12 officials in Pakistan; the aircraft hijacking, such as TWA
13 841 [sic], which involved the nurder of a soldier; 1993 WIC
14 bonbing; and plots to bonb federal office\buildings, U N,
15 Li ncol n Tunnel, and George Washi ngton Bri dge.

16 Louis Freeh -- which are all the najor

17 transportation facilities.

18 Louis Freeh, director of the FBI, referred to the
19 Pan Am Fl i ght 103, bi ol ogi cal weapons, the Biol ogi ca

20 Wapons Anti-Terrorism Act of 1989, production of nerve

21 gasses in the U S and Japan, threats to kill or injure

22 nongovernnental officials and | eaders of interest groups.
23 And Philip WIcox, coordinator, counterterrorism
24 of the departnent of state, he addressed the threats that

25 were shown by Pan Am 103, taking hostages in Lebanon, rmurder
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12: 49: 57 of Colonel H ggins in Lebanon, murder of the consul ate

officials in Pakistan, plot to bonb Anerican airliners in
Asia, 1993 WIC bonbi ng, bonbing of the Jew sh Cul tural

Center in Buenos Aires, bonbing of the Israeli enbassy in

1

2

3

4

5 Buenos Aires, and the Tokyo subway nerve gassi ng.

6 So -- and then that's about all | wll mention on
7 that page. But | think it should give the court the idea of
8 the types of threats that congress was bei ng concerned
9 about .

10 Ckay. So we nove fromApril 6th, 1995, which was
11 pre-Cklahoma Gty bonbing, to June 12th, 1995, which was

12 post-Cklahoma Gty bonbing.

13 And then Representative Hyde introduced his bill,
14 and he provided a definition of terrori srr\1 inhis bill, and
15 we can see that at |east sonme of Representative Hyde's

16 definition found its way into law. As | have indicated,

17 Representative Hyde's bill was nerged with the Ainton

18 Administration's bill for a final product. But that's where
19 we can see where sone of the definition cane from

20 Then t he speakers who addressed threats, as we can

21 see, the different representatives, Bryant, Gekas, Skaggs,

22 all primarily referred to Cklahoma Cty. Jame Gorelick

23 came back, the assistant AG and spoke about -- the threat
24 she focused was on a threat such -- like Cklahorma Gty.
25 Then the ot her speakers before the house

Electronically signed by Kristi Anderson (001-235-196-3697) 49486345-800a-4faf-b421-626ec61232bd



Page 96

12: 51: 55 commttee, | will just very briefly say they all spoke of

threats invol ving peopl e dying, and either actually people
dying or attenpts or plots to kill people. And there --

added this other part here because this is about the only

1
2
3
4
5 time where there's nuch di scussi on about what the definition
6 of terrorismis in the speaking portions. There were a few
7 witten submissions later on in the senate judiciary
8 comittee where they talk a little bit about, well, should
9 we have a broad or narrow definition of terrorism
10 And, as the court can see, Janes Fleissner, who is

11 a forner assistant attorney general, argued that, "Al of

12 the crimes added in House Resol ution 1710 coul d easily be

13 involved in terrorist action. M sinple viewis that addi ng
14 tothe list of crimes, filling these gaps: is just a good
15 i dea. "

16 And what | got fromthe context of that coll oquy

17 they were having was he's saying we need a broad definition
18 so that we can really get the people who we are trying to
19 get, which -- and the people who they are trying to get, as
20 was very clear fromwhat everybody in that hearing was

21 saying, were the people who were killing other people. And
22 that was the clear context of everything that was goi ng on
23 these days, and his argunent was not to try to nake

24 everybody a terrorist, but to have a broad -- kind of a

25 broad net so we can catch the people who really are
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12: 53: 36 terrorists.
The final speakers, and this is by far the | ongest
set of hearings, actually, was -- were the house hearings in

April and June of 1995. These were all people, again,

1

2

3

4

5 who -- they either spoke about expl osives, controlling

6 ammoniumnitrate, taggants for explosives, or they tal ked

7 about specific terrorismincidents where people were Kill ed.
8 At about the sanme time, the senate judiciary

9 comittee was neeting, Senator Hatch spoke, and, | think

10 tellingly, in his opening statenment, and he -- the only

11 danger that Senator Hatch referred to was the Ckl ahoma Gty
12 event, and he said, "O all the evils of our age, terrorism

13 is one of the greatest. The taking of innocent life in

14 order to nmake a political statenment, advance a cause, or

15 coerce a government is utterly reprehensible.” And the

16 italics have been supplied by ne.

17 Then Senator Specter, Biden, Kohl, Dole -- sorry.
18 I'mprobably going fast there -- N ckles, and Inhoffe al

19 addressed kl ahoma G ty, and Specter and Bi den addressed the
20 WTC, the 1993 Wrld Trade Center.

21 The next set of speakers appearing before the

22 senate judiciary commttee were, once again, Assistant

23 Attorney CGeneral CGorelick. She again -- she spoke of

24  Cklahoma Gty, Pan Am 103, 1993 WIC, the Tokyo subway

25 gassi ng, manufacture of the nerve agent ricin in M nnesota,
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12: 55: 41 and the murder of consul ate enpl oyees in Paki stan, and then

al so nucl ear devi ces.
Drector -- FBI Drector Freeh tal ked about

speci fic incidents where people were killed, several, such

1
2
3
4
5 as Pan Am 103, 275 [sic] people killed; Beirut Marine
6 Barracks, 241 people were killed in that.

7 And then M. Freeh concluded by saying that, "The
8 FBI cannot and shoul d not, however, tolerate and ignore any
9 individuals or groups who advocate viol ence which woul d kil
10 i nnocent Anericans and which would kill Anerica's kids."

11 That was on Page 27.

12 Robert Kupperman, Center For Strategic and

13 International Studies spoke. He referred to Cklahoma Cty,
14 1993 Wirld Trade Center and Tokyo subway éassing.

15 At this point, | will just do one other one for

16 2001. The reason | | ooked at 2001 was a little bit in

17 connection with what | believe M. Winerman -- it was

18 M. Winernman who stated. Sonetines it mght be interesting
19 to see what congress was saying in 2001 to see if it gives
20 us any hint about what they meant in 1996. And | know the
21 rules in looking at |legislative history. Wat congress says
22 | ater about what it meant is never as persuasive as what it
23 said at the time that it was doing it. And so what we just
24 saw was the statements in 1995-96 that are nore persuasive

25 In the senate judiciary conmttee, these speakers
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12: 57: 29 spoke. Everybody el se, actually, just gave witten

subm ssions. But Senators Leahy, Hatch, and Attorney
Ceneral Ashcroft, Senator Thurnond, Senator G assley al

spoke about Septenber 11th. O course, it was

1
2
3
4
5 Sept enber 25t h, 2001
6 So | have a fewother, but I will -- with the
7 court's permission, | will just submt by appendix. But
8 that's -- | wanted to give the court a -- the -- the facts
9 as far as what our congress was | ooking at, what it was
10 concerned about, what type of a threat was it trying to
11 address, what was it trying to investigate and stop
12 So here are the conclusions fromny |egislative
13 hi story research for the years 1995, 1996, which were the
14 years when the operative definitions of térrorisn1mere
15 fornulated. These are not gray areas. They are not
16 uncertain. They are not disputable.
17 First, all persons who spoke to the house and
18 senate judiciary commttees on terrorismwho cited specific
19 historical incidents of terrorismreferred only to incidents
20 where people were actually killed
21 The only exceptions to that are cases where
22 sonebody was trying to kill sonebody el se, such as the plot
23 to assassi nate president George HW Bush. There was sone

24 di scussion of that. But other -- the only -- just the focus

25 was on attenpts to kill people or actually killing peopl e.
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12: 59: 11 Nunber two, all persons who spoke to the house and

senate judiciary conmmttees about future threats talked in
terns of government enployees or civilians dying, or they

tal ked about guardi ng agai nst attenpts to kill government

1
2
3
4
5 enployees or civilians.
6 Nunber three, no person who testified argued that
7 people who seek only to danage property shoul d be deened as
8 terrorists. No menber of congress expressed a desire that
O people who are only trying to damage property shoul d face
10 terrorisml aws.
11 My concl usion, after the review of hundreds of
12 pages of legislative history, research, and transcripts of
13 hearings, is terrorismis about killing people. That is
14 what our menbers of congress thought, and\that is what the
15 Wi tnesses before the judiciary coomttee said. It is not a
16 close call. It is sinply not possible for anyone to read
17 this history and cone up with any other concl usion
18 One final point of the legislative history that is
19 ironic, instructive for us, perhaps, and even a little bit
20 anusing. On Cctober 3rd, 2001, a veteran policy expert
21 Morton Hal perin testified before the senate judiciary
22 commttee. M. Halperin testified that he wanted to coment
23 on two adm nistration proposals. The second adm ni stration
24 proposal he comented on was this: He said, quote, | want

25 to commrent on the extraordinary proposal to include
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13: 00: 45

di scl osure of the nanes of covert agents in the new |list of
terrorismcrimes. This is a speech crine that has no pl ace
on the Ilist.

M. Halperin's position won the day, and the

1
2
3
4
5 disclosure of covert agent nanes did not becone a federal
6 crime of terrorism That was 2001.

7 In light of what took place two years later in the
8 di sclosure of the Valerie Plane -- Valerie Planme was a

9 covert agent, one shudders to think of how many

10 admnistration officials could have been prosecut ed under

11 the terrorisml aws.

12 The administration officials have the |iberal ness
13 of M. Halperin to thank when he, in essence, said, cone on,
14 that is not terrorism

15 And Your Honor, that is the argunent | am maki ng
16 to this court today. Simlarly, what we are tal ki ng about
17 inthis case is not terrorism

18 MR STCORKEL: Your Honor, would this be the

19 appropriate tinme to take a lunch break or --

20 THE COURT: Does that work for everyone? | knew
21 we were going to break at one o' clock. That gives -- you
22 are up next, Ms. Wod, and that gives you a chance to get
23 the computer set up?

24 M5. WOCD:  Yes, Your Honor.

25 THE COURT: Ckay. Al right. W'Ill break then.
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Page 102

An hour? Take an hour? An hour?

MR FEINER Judge, will the courtroom be | ocked?

THE CLERK  Yes, it wll.

THE COURT: The courtroomw || be | ocked.

MR FEINER Ckay. Thank you.

THE CLERK:  Court is in recess for an hour

(Recess.)

THE COURT: Thank you. Be seat ed.

M5. WOOD.  Your Honor, Terri Wod for
M. Myerhoff. |If it please the court, I wll proceed

Your Honor, | have one witness, Dr. Zelda Zi egler
who we'd like to present sone brief evidence through that
supports the arguments that were made in a section of the
terrori smnenorandumthat deal with the Iégal i ssue about
the substantial risk of injury or death, and they will be
applicable to all the defendants in this case. So she's on
the witness stand, if | could have her sworn in.

THE COURT: How |l ong do you expect this to take?

MB. WOODr Very -- as short as possible, Judge.
hope to be done in 30 nminutes or |ess.

THE COURT: Ckay.

THE CLERK. Ma'am can | have you stand and rai se
your right hand.

(The witness was sworn.)

THE CLERK: Can | have you state your nane for the
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14: 23: 04 record, spelling both your first and | ast names.

THE WTNESS: M nane is Zelda Ziegler. That's
Z-E-L-DA Zegler, Z-1-EEGL-E-R

M5. WOCOD: Pl ease be seat ed.

1

2

3

4

5 Your Honor, Dr. Ziegler has provided her

6 curriculumvitae and the statistical analysis of fire safety
7 risk, and | have given a copy to the court and to the

8 governnent. So unless there's objection, she would testify
9

briefly as an expert in the fields of statistics, chemstry,

10 and physics regarding fires and expl osi ons.

11 THE COURT:  Counsel .

12 MR ENGDALL: No objection, Your Honor.
13 THE COURT: Thank you. Proceed.

14 DI RECT EXAM NATI ON

15 BY Ms. WoOD: 3

16 Q Dr. Ziegler, you were one of M. Myerhoff's

17 instructors at Central Oregon Community Coll ege in Bend,

18 correct?

19 A Yes.

20 Q And you have mai ntai ned contact with M. Myerhoff

21 after he left Bend, including after his arrest in this case,
22 correct?

23 A That's correct.

24 Q You have al so agreed to work as a defense expert on

25 this case?
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14: 23: 55 A | have.
Q VW asked you to try to tell us, fromapplied
mat hematics, how likely it was that all of the arsons

committed by the ELF and ALF over the course of its history,

1
2
3
4
5 as tracked by the FBI, have never resulted in a single
6 injury or death?

7 A That's true. | was asked to do that.

8 Q W al so asked you to denonstrate sone of the physical
O properties of the incendiary devices that were used by

10 M. Meyerhoff and others in this group and, in particular,
11 to show whet her these devi ces were expl osives or fire bonbs.
12 A | was asked to do that, as well.

13 Q And we al so asked you if you coul d t\eII us, based on
14 scientific evidence, about the hazards of exposing propane
15 t anks, outdoor propane tanks to fire?

16 A | was asked to do that, as well.

17 Q Have you charged for any of your expert services in

18 this case?

19 A | have not.

20 Q Wul d you just tell the court briefly why you donated
21 your services?

22 A | donated ny services because | have kept track of the
23 case through the newspaper, and | have read the indictnent,
24 and | know M. Meyerhoff. And it's -- as a scientist, |

25 have a strong belief that it's inportant to nake deci si ons
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14: 25: 04 based on data wherever possible and | et your decisions be
informed by that and | ess by enotion, and I wanted to nake

sure that that, as nuch as possible, was available in this

case.

1
2
3
4
5 Q Dr. Zegler, | have provided you with Defense Exhibit
6 101, which is your curriculumyvitae, and Defense Exhi bit

7 102, which is the statistical study you did. Wat question
8 did your study address?

9 A The statistical study addressed the question of whether
10 1200 arsons would result in -- what the chances of 1200

11 arsons resulting in zero injuries and deaths woul d actually
12 be.

13 Q And you al so revi ewed Pages 28 throu;;h 29 of the

14 rmenmorandumin opposition to application of the terrorism

15 enhancenent that | filed on M. Meyerhoff's behal f that

16 references sone of the statistics fromyour report?

17 A Yes, | reviewed that.

18 Q And did the statistics that were set out in the

19 nenorandum were they accurately stated fromyour report?
20 A Yes.

21 Q Does this report truly -- which -- I"'msorry. This

22 report, which is Defense Exhibit 102, does it truly and

23 accurately state the source of the data, the methodol ogy you
24 used, and the concl usions you reached in answering this

25 guestion?
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14:26:25 1 A Yes, it does.

2 Q And woul d you adopt your report as your testinony

3 t oday?

4 A Iowill.,

5 M5. WOCD.  Your Honor, we would offer Exhibits 101

6 and 102 into evi dence.

7 MR ENGDALL: No objection.

8 THE COURT: Be received.

9 BY M5, WOOD

10 Q Dr. Ziegler, we also asked you to try and hel p us

11 understand how the incendiary devices used by M. Myerhoff

12 in this case function froma scientific standpoint, correct?
13 A Yes. \

14 Q And we provided you with nmaterials fromdi scovery that

15 i ncluded a manual about setting fires with electrical

16 timers?

17 A Yes.

18 Q And after reviewing those materials, did you devel op a
19 denonstration to hel p explain how these devi ces wor ked?

20 A Yes.

21 Q I"msorry.

22 A CGo ahead.

23 Q Particularly to address our concern about whether these
24  were expl osive devices or firebonbs.

25 A Yes.
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14: 27:14 1 Q Can you just tell us briefly what -- you nmade a vi deo
2 of that, correct?
3 A | nmade a video of that.
4 Q Ckay. Can you just describe for us briefly what we are
5 going to see in the video. How you cane up with this as
6 being an accurate mniature-type depiction of the types of
7 devices used by this group
8 A | chose to make a video so | could -- it could be nore
9 portable and anendabl e into your new courtroom | also
10 scaled it down quite a bit, and | believe that -- and after
11 | Iooked at the -- the scal ed-up version that was perforned

12 by the Corvallis Fire Departnent, | could see that the

13 assunptions were correct in choosing the gnaller size of the
14 denonstration.

15 Basically what we did, we took two small yogurt

16 cups that were the sane rough di nensi ons, the sane

17 proportionate dimensions as the five-gallon buckets used in
18 the arsons. W used about 10 or 15 milliliters of the fuels
19 listed in the docunments that were provided to ne, and we

20 used an ignition source that was external to it. And then
21 we videoed it as it -- after we ignited it as it burned to
22 denmonstrate exactly what it |ooks |ike when these things

23 actually burn. And | think we have -- is it tine for the
24 video? W have --

25 Q If you would go ahead and expl ain what we are seeing on
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14: 28: 45 the screen.
A Sure. You will see on the screen, as soon as he gets
it loaded up, that there are two yogurt cups, and I'm

putting -- on the left-hand side there is a mxture of

1

2

3

4

5 diesel fuel and gasoline, and on the other side is a 100%
6 gasoline, simlar volunes, and off to the right-hand side of
7 that gasoline cup is -- there are staged sone |ive matches.
8 They haven't been lit. So those are typically easy to

9

ignite with a reasonable flame. They are easy -- so those

10 are at various distances.

11 W had to turn the lights down so that we could
12 see the contrast. And we started the cup on the -- the cup
13 with the gasoline with a Bunsen flanme. | think that's

14 beginning to happen right there. You can see it takes quite
15 alittle bit of -- quite a bit of contact with a flane to
16 get the vapor toignite. And then it ignites.

17 And you will see right away that the focus gets
18 really bad, mainly because the canmera is trying to focus in
19 on a flame. But the first thing that happens is the cup

20 nelts away. And the part you can't see is that the cup that
21 still has liquid fuel in contact with it is -- it stil

22 nmaintains its integrity. So it's not a broad expandi ng pool
23 somuch as it is just alittle contained pool. And you will
24 notice that the cup with diesel fuel in it doesn't Iight

25 on -- doesn't catch fire, even though there's a burning
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14: 30: 15 enber right next to it.

And see that the natches are also not |it.
There's no fireball. There's no nmnushroomcloud. In fact,

innmy -- inny experience with flames, a yellow flane is

1

2

3

4

5 pretty cool. You can put your hand in there. The fact that
6 it's snoky indicates to me that it's an oxygen-poor flame, a
7 fuel -rich flane.

8 | think we are going to skip to -- skip to a piece
9 inthe video in a second where we actually denonstrate that
10 those matches are |live because we start another match by

11 sticking it directly in the flame above it.

12 Four mnutes later. |It's -- it's notoriously

13 boring, unfortunately. W called it the ;/ule log for a

14 while. It was -- so we take a match, and | light the other
15 rmatches to indicate that they are real matches. And they
16 arejust alittle further away, and none of themlit.

17 And the diesel fuel mxture, we couldn't get any
18 action out of lighting the pure diesel fuel with a match, so
19 we had to -- this is the thing that ELF al so noticed, that
20 they couldn't get -- they couldn't get 100%di esel fuel to
21 light, sothey had to mix it at |east 50/50 with gasoline,
22 and that's one of the things it says in the nanual.

23 You will see that we had put the match deeply into
24 the cup with the diesel fuel init toget it to start. It

25 burns in a very simlar fashion. And it goes on for several
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14: 31: 57 nore mnutes before | finally extinguish the flane by
inverting a beaker over it to reduce the source of oxygen to
it.

Q Now, Dr. Ziegler, it's actually the -- the vapors that

1

2

3

4

5 areon fire, not the liquid?
6 A Right. The liquid actually cools the cup and keeps it
7 fromnelting, and everything happens in the gas phase. And
8 that's one reason why the flane goes up and down i s because
9 it'ssloMy -- it slowy depletes the oxygen in one region,
10 and it takes a little while for it to diffuse in.

11 Q And your understanding, fromreading the discovery

12 materials, is that the decision by this group was nmade to
13 m x diesel with gasoline to cause the fla\ma to burn sl ower
14 and | onger ?

15 A That's ny understanding, yes, and | woul d corroborate
16 t hat .

17 Q By that process, succeed in catching sonething on fire?
18 A  Right.

19 Q And you al so reviewed a video that was done by the

20 Corvallis Fire Departnent that we obtained through

21 di scovery?

22 A | did.

23 Q And we are going to show just a short segnent of that,
24  because you believe that corroborates the validity of your

25 experiment in terns of howthis functioned?
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A That's true. | will point out the observations that --
that support ny opinions. And they actually show
constructing a device as well, and unfortunately, they are

not using a funnel, so there tends to be a | ot nore gasoline
spilled on the outside of it. As soon as he gets -- yeah

He spilled sonme gasoline there, which is going to increase
the surface area and pronote nore evaporation

| don't knowif they are adding -- it |ooks |ike
gasoline tone. | can't tell. And then he douses the
sponge. That's part of the igniter. And they have a renote
lighting step. There's a spark. And you can see that
the -- the sponge wick with the gasoline on it lights first.
It takes a little while for it to take of}. You see the
sarme yellow flame. You see the same snoke. You mght see a
little bit different behavior of the plastic jug because it
has the gasoline on the outside and not on the inside.

And you will see that the majority of the liquid
inside the gallon jug is not doing anything. The reaction
is definitely at the interface between the liquid and the
vapor, and if any of it is spilled, it tends to nake it go
worse, a little faster.

But again, there's no fireball. There's no --
there's no dramati ¢ expl osi on of anyt hi ng.

Q Dr. Ziegler, is it your understanding, fromreview ng

the materials, that a one-gallon jug woul d often be used as
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14: 35: 50

a fuel source to have flames that would ignite the liquid in
the five-gallon buckets?
A | believe that's the intent of the design. And then

they go through and extinguish. | think that's what we

1

2

3

4

5 are -- we are done with that part, right?

6 Q And just, now, turning to the last topic, whichis

7 propane tanks. W asked you to try and tell us, based on
8 science, what hazards are posed by exposing | arge out door
O propane tanks to fire. And | don't want you to be | ong

10 because I'msensitive to the court's needs, but can you j ust
11 explain briefly what woul d make a propane tank expl ode in
12 terns of exposure to fire?

13 A There's very little that will actual]y nmake a propane
14 tank explode. They are -- in the last -- since the late --
15 late '60s, early '70s, the National Fire Protection

16 Association has made that a priority. They used to ship
17 liquid -- liquefied propane gas in train cars, and every
18 time they had a derail ment, they'd have what was called a
19 BLEVE, which is an acronymthat stands for boiling Iiquid
20 evaporating [sic] vapor explosion --

21 (Reporter interrupted.)

22 THE WTNESS: BLEVE, B-L-E-V-E, which is an

23 acronymfor boiling |iquid expandi ng vapor expl osion. And
24 it's true with any conpressed liquid. It doesn't have to be

25 fl ammabl e. You can have a steam BLEVE
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14: 37: 29 The problemwith |iquefied propane gas is it's
al so a fuel source, which can actually cause other things to

light on fire. And so the National Fire Protection

Associ ation decided to address this with sonme engi neering

1
2
3
4
5 controls, and they installed relief valves and shut of f
6 valves inside of tanks that you can't even get to unless you
7 are engaged in actually the construction of the tank, so
8 that any time there's a rel ease of pressure that happens too
9 quickly, it will activate an automatic shutoff. |If the flow
10 of the material outside of the tank is going too fast, it
11 will activate a shutoff nmechanism and if the tenperature of
12 the tank gets up to 200 degrees Fahrenheit, there's an
13 autonatic shutoff valve that will keep it\fron1escaping.
14 So | think you have to have your oven at 275 to
15 bake cookies, and this will shut off before it gets to that.
16 It's difficult to get an enornous tank to blow up. In fact,
17 the bigger tanks are safer than the littler tanks. They
18 have spent a | ot of noney over the last 30 years to
19 inplenent these safety measures. |In fact, it seens fairly
20 recently they noved to the five-gallon capacity tanks to
21 change those out. You might have seen a programin the
22 summrer a couple years back where they instituted that
23 particular change-out. So it's difficult to do that.
24 So they have engineering controls. And instead of

25 actually announcing it to the general public that it's safer
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now than it used to be to have propane tanks around, they
just fixed it and never said rmuch, so everyone stil
probably believes that it's dangerous, but it's not true.

And as a result of that, they have gone through
and tested their assunptions scientifically. There's a
paper by -- that was published -- it was submitted for
publication in 2004. It was actually published in 2005, and
it's -- it's a systematic study of exposure of a liquefied
gas container to an external fire. |It's published in the
Journal of Hazardous Materials, a peer-reviewed scientific
journal .

And then they also -- and this actually applies to
tanks of 1,000 gallons and larger. And then they did a very
systenmatic test on five-gallon tanks to prove that -- or to
test whether that was the -- whether it was safe or not. So
it's very difficult to actually get a tank to expl ode, and
as a result of their efforts in the last -- since the '80s,
there has not been one firefighter injury resulting froma
BLEVE at all.

Q Dr. Ziegler, does a tank actually explode |ike a hand
grenade expl odes?

A It does not. It tends to weaken at one spot. You have
to bring the tenperature of the steel up to a point where it
begins to soften. And steel doesn't -- doesn't have that

characteristic. It tends to bulge or split. |If it's going
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14: 40: 37 1 to fail, the failure node is by having a little crack.

2 Q So what you are saying, a BLEVE woul d cause the

3 contai ner to crack?

4 A And then -- then the vapor that cones out would be

5 expanding, and then that's what explodes, is the vapor, if

6 it gets out.

7 Q  kay.

8 A And the goal is to keep the vapor inside, and they are

9 fairly successful in that goal.

10 Q And if the -- if the pipe that went between the tank

11 and the building, if that pipe was sonehow nel ted through,
12 woul d that cause the tank to expl ode?

13 A It would not. What woul d happen, th\en, is the second
14 type of fail-safe nechanismwould kick in, and that woul d be
15 t he nechanism where the flowrate would increase to a

16 certain level and then it would shut that -- shut that port

17 off.

18 Q That's all of the questions we have, Your Honor.

19 THE COURT: Questions?
20 MR PEIFER Yes, Your Honor.
21 CROSS- EXAM NATI ON

22 BY MR PEFER
23 Q Is it D. Ziegler?
24 A Yes, sir.

25 Q Dr. Ziegler, have you seen the videos of the various
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14: 41: 46 1 arsons involved in this case?

2 A | have not.

3 Q So you haven't seen the one at Jefferson Poplar Farn®

4 The extent of the fire there?

5 A | have not.

6 Q You haven't seen the one of Romania Chevrolet? The

7 extent fire there?

8 A No.

9 Q Have you seen an ATF video that was provided in

10 discovery to the defendants that shows an experinment using

11 actual five-gallon buckets placed near a wooden wal | ?

12 A Yes. | think that's the abridged version we just

13 showed you. | have seen it inits enti re\ty.

14 Q This is one involving five-gallon buckets made at -- in

15 Tualatin. Have you seen that?

16 A | don't know where it was nade, but | do remenber

17 seeing one that has two five-gallon buckets of fuel and a --
18 and a one-gallon mlk jug, and it's set right next to a

19 plywood wall that's held up with a 2 by 4. Is that the one?
20 Firefighters and diesel fuel.

21 MR PEIFER  Your Honor, we debated anong

22 oursel ves whet her to show that because it does very

23 graphically denmonstrate how the fire actually spread so

24 qui ckly, but M. Engdall, | think, intends to show that to

25 the court during the Meyerhoff sentencing. Just because of
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14: 42: 58 1 t he econony of tinme today, we decided not to present it now.

2 THE COURT: Well, if it hel ps you ask your

3 questions, you mght need to showit, is the thing.

4 THE WTNESS: | live in Bend, so

5 MR PEIFER Pardon ne?

6 THE WTNESS: | live in Bend and |'mhere now, so

7 go ahead and ask.

8 BY MR PElI FER

9 Q You woul d agree, | think, based on your testinony, that

10 the ELF was working constantly to inprove their devices so
11 they worked better and were nore effective at starting

12 fires; is that correct?

13 A | don't know what their goal was. I\knOM/about their
14 researches or their research efforts. | suspect that -- the
15 publications that | saw indicated that they had suggestions
16 on placenent, they had suggestions on fuel ratios. But it
17 didn't look to me like it was the result of extensive,

18 ongoi ng research. | have seen ongoi ng research, and this
19 looks like a bunch of people trying stuff and --

20 Q Right. But the devices evol ved over tine, didn't they,
21 fromwhen they were first used in 1997 to the ones used in
22 20017

23 A I think that would be information that was in the

24 discovery, and | didn't see all the details about one device

25 after another one. | sawthe -- | saw the nmanual that was
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14: 44 25 given to ne. But | can't really speak to how t hey changed
| mean, basically what you have got is a fire and it

spreads, and the bigger the fire, goes a little faster. But

I was asked to actual |y address whet her sonethi ng expl oded.

1
2
3
4
5 Q And regarding propane tanks, the -- you are aware that
6 the propane tank we are speaking of at Jefferson Poplar Farm
7 was a propane tank, an older tank, in 2001. You understand
8 t hat ?

9 A | do. And the thing you need to know is the Nationa

10 Fire Protection Association has gone back and retroactively
11 fixed every -- every propane tank. They started with the

12 larger tanks at -- at factory facilities, and they

13 systematically hit every one. So | mould\suspect that that
14 one was al so upgraded to the other one. The National Fire
15 Prot ecti on Associ ati on nmakes recommendati ons to federal |aw,
16 so -- and the federal |aw has encoded their suggestions.

17 Q But you weren't able to inspect or viewthe

18 photographs, or you couldn't tell fromthe photographs

19 whether the propane tank at Jefferson Poplar Farm had been
20 upgraded in 2001, had you?

21 A No one can tell fromlooking at the tank fromthe

22 out si de because the inprovenments are internal to the tank.
23 Q Now, in your study of propane tank expl osions, are you
24 aware of a propane tank explosion that occurred in Wst

25 Virginia tw years ago at a service station in which four
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14: 45: 59 1 peopl e were killed when the propane tank expl oded because it

2 was exposed to fire?

3 A No, | didn't.

4 MR PEIFER That's all | have, Your Honor

5 M. WOOD:  Nothing further with this w tness, Your

6 Honor. My she be excused?

7 THE COURT: Thank you. You nay be excused.

8 M. WOOD  Your Honor, the -- M. Myerhoff has

O filed arequest for judicial notice in connection with this

10 hearing, and it's something that the governnent, as far as |
11 know, has not responded to yet. W basically asked to take
12 judicial notice of the fact that the terrori sm enhancenent
13 has only been applied in two cases where érson was the

14 of fense of highest severity, that information comng from
15 the U S Sentencing Quidelines Comission, and that neither
16 of those two cases involved arsons committed by

17 defendants -- excuse me -- known to be affiliated with the
18 ELF or ALF.

19 W have asked for judicial notice that the

20 government has not sought the terrorism enhancenent agai nst
21 any defendants known to be affiliated with ELF or ALF in any
22 previous arson prosecutions that have taken place

23 nati onw de.

24 And | do think they addressed nunber three, which

25 was a request that the court notice that the governnent is

Electronically signed by Kristi Anderson (001-235-196-3697) 49486345-800a-4faf-b421-626ec61232bd



Page 120

14: 47: 18 not seeking the terrorismenhancenent in the cases agai nst

Jenni fer Kolar and Lacey Phillabaumthat are pending in the
Western District of the Washington. The gover nment

apparently disputes that, so -- but | don't know their

1
2
3
4
5 position on points 1 and 2 and if they oppose the court
6 taking judicial notice on those.
7 MR PEIFER  Your Honor, | don't think that's a
8 matter the court can take judicial notice of because it's
9 i ncompl ete information, and we don't know the full universe
10 of cases out there. W have given the court, as best we
11 can, reported cases, cases that we are aware of. This is
12 the first tine a case of this magnitude has been prosecuted
13 against an entire cell of ELF and ALF. So it's like
14 conparing appl es and oranges.
15 THE COURT: Are you intending on filing anything
16 further? Do you intend to file anything further?
17 MR PEIFER Not on that issue, Your Honor
18 THE COURT: Al right. Fine. W'IIl take it under
19 advi senent .
20 Pr oceed.
21 M5. WOOD:  Your Honor, we also ask that the court
22 take judicial notice that none of M. Myerhoff's crimes of
23 convi ctions involved a substantial risk of serious bodily
24 injury or death, and also that he did not knowingly create a

25 substantial risk of serious bodily injury or death, and ask
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14: 48: 30 1 that if the governnent does dispute that, that they advise
2 that, and that they present facts and evi dence, not just
3 opinions, to support those clains at the sentencing hearing.
4 MR ENGDALL: Your Honor, we will provide evidence
5 at the tinme of sentencing on that specific issue.
6 M5. WDCD.  Your Honor, |'msure the court's read
7 ny lengthy argunent in opposition to the terrorism
8 enhancenent, and | don't intend to reiterate that today in
9 court.

10 | do want to nake just two points that aren't in

11 ny menorandum One is that | urge the court to nake the
12 efforts to try and sort through the facts fromthe rhetoric
13 about the dangerousness of the fires in this case. W

14 presented some statistical infornmation on\it today. It

15 | ooks |ike we nmay be dealing nore with the individual facts

16 of the case of these incidents in M. Myerhoff's sentencing

17 hearing. | just -- | think that what -- what we all run up
18 against is a preconception that fires and -- that fires are
19 danger ous because arsons, after all -- arsons aren't

20 dangerous. They don't cause injury or death. It's the

21 fire. And the injury or the death has happened before the
22 notive or the cause of arson is deternined

23 And so it's quite valid to ook at what the

24 statistics are nationwide on injuries and deaths in fires of

25 nonstructures, for exanple, as are cited in the statistica
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14: 50: 14 study we presented. And keep in mnd that those statistics

fromthe National Fire Protection Association concern all
nonhome structure fires; that is, occupied as well as

unoccupi ed structures. And we would all assunme that if

1

2

3

4

5 firefighters think there's sonebody in a burning building,

6 they are much nore likely to rush in at their peril than

7 they are if they believe that it's an unoccupi ed buil di ng.

8 And | ask the court to consider the recent fire at

9 the CGheen Irrigation Conpany here in Eugene that happened
10 back in April. W have got just a brief showing of that.
11 This fire, according to the newspaper reports, was the
12 largest fire that's been in this area in about the last 25
13 or 30 years. It was, according to the newspaper, in very
14 close proximty to the Ferry Street Bridgé nei ghbor hood. It
15 was wedged in between residential buildings to the east and
16 north. And additionally, the facility housed about 30
17 chemcals that were on the hazardous chemcal list. And
18 there were no evacuation of people living next to that fire.
19 There were no injuries in that fire. There were no deaths
20 inthat fire, either by energency responders or by anyone in
21 the vicinity.
22 So | just -- | ask the court to recognize that we
23 can have big fires in the mddle of a residential area and
24 it not result ininjury or death. And the statistics from

25 the National Fire Protection Association would show that, in
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14: 51: 52 fact, even when you have occupi ed structures that are

nonresidential that it's fairly | ow
Sol am-- | amjust certain that if we had an

article that came out a day or two after this where the ELF

1
2
3
4
5 had claimed responsibility for this fire, we would have been
6 reading headlines about how ELF action endangers North
7 Eugene community; whereas, the reaction reported in the
8 newspaper to people observing the fire was pretty rmuch Iike
O curiosity, wow, have you seen anything this big before. So
10 it's just to try and look at the facts and not get swept up
11 in the rhetoric about how dangerous this group was or how
12 dangerous these fires were.
13 Your Honor, the next point or last point |I'd Iike
14 to nake comes back in response to the govérnnent‘s request
15 that the court apply this enhancenent basically as it reads
16 onits face and that it apply it uniformy, and that we have
17 truth in sentencing. And that caused me to go back and | ook
18 at a case that was sentenced by Judge Hogan recently in this
19 district, and it was the case of United States v. Jacob
20 Al bert Laskey in Case No. CR 05-60053. You will see that
21 the indictnent in that case charged that he, anbng ot hers,
22 were self-avowed white suprenacists, and that they sought to
23 commt acts of violence and destructi on agai nst Jews,

24 African- Aneri cans, and nenbers of other ethnic and racia

25 groups.
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14: 53: 35

It's on the second page. And if you turn to
Page 6 of that indictnent, you will see Count 9. And you
will see that it charges there that M. Laskey solicited

another person to violate Title 18 United States Code

1

2

3

4

5 © 2332a(a)(3). That is a crine listed in the 2332b(g)(5)

6 list of terrorismoffenses. |It's been listed there since

7 the beginning of that statute being enacted in 1996.

8 And he's charged there under the genera

9 solicitation statute, 18 U S. Code ° 373, which we submt is
10 anal ogous to the general conspiracy statute in © 371. And
11 so using the governnment's approach to applying the terrorism
12 enhancenment, we find that M. Laskey, by his own adni ssion
13 solicited another individual to coomt a federal crinme of
14 terrorismand therefore obviously intendea to pronote a
15 federal crine of terrorism That involved calling in a bonb
16 threat to the courthouse
17 Then we know fromfurther filings in that case,
18 Attachnment B to the government's suppl enental sentencing
19 menmor andum the governnent obtained a -- an article that
20 M. Laskey had nuailed off to Resistance Magazi ne while he

21 was at Sheridan pendi ng sentencing, and the article itself

22 is pretty hard to read. So that's the first page of it, and

23 I have just excerpted a few sentences out of that. It says,
24 "Resi sters Revol utionary Manifesto - Jake Laskey. | ama
25 political prisoner. | ama casualty of the endl ess Race \War
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14: 55: 36 1 t hat proceeds today."
2 He goes on, "Never will we have peace in Anerica
3 until the foreign, despicable, and oppressive Systenis
4 presence is renoved."
5 It's clear, if you read the entire subm ssion by
6 M. Laskey, that "systens" is his word for the "governnent."
7 He goes on, on that sane page, to tal k about a
8 method of hel ping acconplish the -- themw nning the race
9 war. He urges execution cells to break into hones at early

10 dawn and kill targets in front of wives and children
11 political officials comng or going to work. The key is
12 tel evi si on because funerals of targeted officials are

13 covered with great detail.

14 (Reporter interrupted.}

15 M. WD Right. Because funerals of the

16 targeted officials will be covered in detail -- great

17 detail, and create a nedia frenzy.

18 And then he goes on, on the second page, to -- to

19 talk about how cells nust adopt a policy of shoot and scoot
20 and target public officials and politicians.

21 He says that assassinating public figures or

22 bonbing canpaigns in the system again, government office
23 facilities, like the 1990s Ckl ahoma Gty bombing, will get
24 us nore time on television and comrentary than nass killings

25 of civilians, just |like the nurder of John or Jane Doe.
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14: 57: 00 So we -- we know that his notive in throw ng rocks

through the Tenple Beth |Israel w ndow while there was a
service in -- going on and people were present was part of

his plan to overthrow the governnent. W have got proof of

1
2
3
4
5 his notivation. W have got proof of a federal crine of
6 terrorism and the terrori smenhancerent was never sought in
7 this case

8 And so, again, the court's heard arguments about

9 the unequal application of this enhancenent to the

10 defendants in this case. And this is the closest case | can
11 find in this district that it should have been applied to
12 and it wasn't, if you take the governnent's readi ng of the
13 enhancenent .

14 The final thought I'd like to Iéave the court with
15 is that the decisions the court nakes in interpreting this
16 statute have ramfications beyond this case. And when the
17 def ense urges the court to -- to find that when you | ook at
18 the act as a whole, congress intended this third el enent of
19 substantial risk of serious bodily injury or death when the
20 crime involved was sinply one of property damage, we are not
21 proposing that sinply because these are arson crines. W
22 are proposing that based on the whole act, and that's where
23 that language cones from It happens to dovetail in wth
24 the guidelines with simlar |anguage under the arson

25 gui del i nes.
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14: 58: 32 But the court -- the court's decision about
whet her this act applies literally on its face to sinply
property crimes with nothing el se will have ranifications

for the next defendant, for the next M. Laskey who cones

t hrough a wi ndow with a wongful, hateful notive, perhaps he
wasn't sonebody that congress intended to have the terrorism

1
2
3
4
5 before the court, and perhaps sinply because he threw rocks
6
7
8 enhancenent apply to.

9

That's all | have, Your Honor.
10 MR STORKEL: Your Honor, I'mgoing to stay here
11 because | have a very short legal argunent. | will be

12 relying on ny neno that | filed and the joinder in the

13 argunents of the other attorneys in this case.

14 In ny argunent, this is a const}tutional case, and
15 it"'sinthe right forum It's inthe United States D strict
16 Court. The acts of Nathan Bl ock predate the |egislation

17 that was enacted on Cctober 26th, 2000 --

18 (Reporter interrupted.)
19 MR STORKEL: | will slow down. Sorry.
20 The acts of Nathan Bl ock predate the | egislation

21 that was enacted on Cctober 26th, 2001. Any application of
22 the Cctober 26th, 2001, legislation in this case constitutes
23 an ex post facto application of the law, in violation of

24 Article |, Section 10, dause 1 of the United States

25 Constitution and the due process clause of the Fifth
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15: 00: 01 Amrendnent of the United States Constitution.
As a citizen, Nathan Block is entitled to the fair
application of the guidelines, consistent with the

principles and protection of the United States Constitution.

1

2

3

4

5 The defendant and government agree that the
6 gui del i nes cal cul ati ons should be derived fromthe United
7 States Sentencing Conm ssion Quidelines Manual with an
8 ef fective date of Novenber 1st, 2000.

9 Statutory changes after Novenber 1st of 2000
10 cannot be constitutionally applied to this case, and so
11 therefore, with that, along with the argunents in our

12 rmenoranda, we are asking that the court not apply the

13 terrori smenhancenent in this case.

14 Thank you.
15 THE COURT: M. Kol ego.
16 MR KOLEGO Your Honor, on behal f of Ms. Savoi e,

17 we join in the argunments of the other counsel and reserve

18 the right to produce evidence at the sentencing hearing.

19 That's really all | have right now

20 THE COURT: Thank you.

21 M. Forenman.

22 MB. MOCREA: |I'mtaking M. Forenan's pl ace.
23 May it please the court, counsel for the

24 prosecution, nmenbers of the defense, Your Honor, Kendall

25 Tankersley's unlawful activities were brief in time and
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15: 01: 20

limted in scope, and | intend ny comrents to be the sane.
Three points.
On behal f of Ms. Tankersley, we adopt the

argunents ably made by the other counsel and, based on the

1
2
3
4
5 argunents nmade before the court today, ask the court to not
6 apply the terrorismenhancerment in this case.

7 Two, if the court determines that the terrorism

8 enhancenent does apply generally, we submt it is not

O applicable to Ms. Tankersley. (ne business was targeted.

10 That was U S. Forest Industries, a private property. W

11 agree that there was an effect on interstate conmerce, but
12 our position is that Ms. Tankersley's statements in

13 connection with her plea do not support a claimof intent to
14 affect the governnent.

15 And three, even if the terrori smenhancenent is
16 applicable, it should not be applied to Ms. Tankersley on a
17 factual basis. dearly, the court has to evaluate that at
18 sentencing, at her sentencing with regard to her, and not

19 here. And that will be a question of the evidence to be

20 presented both by the government and the defense as to

21 whet her it can be established that there was an intent to
22 calculate -- calculated to influence under the terrorism

23 definition.

24 THE COURT: M. Feiner.

25 MR FEINER  Thank you, Your Honor.
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15: 03: 36 1 Everything's the same as it was before.
2 THE CLERK: Al | can suggest is that you shut it
3 off and start over again. W are picking up sonething from
4 you, but --
5 MR ROBINSON:  Your Honor, could | take this
6 nonment, while we are working on the technol ogy, on behal f of
7 M. MCGowan just to indicate that, given the court's renarks
8 this norning about what we should be prepared for at the
9 individual sentencing hearings, we would like to nmake a

10 request that the government provide Jencks material for any
11 witnesses that are going to be testifying so we can be

12 prepared to cross-exanm ne themon the norning of the

13 hearing. | don't know that the governnent is going to

14 provide -- call witnesses in our parti cufar case. It may be
15 that they are just going to submt evidence, but if there
16 are going to be w tnesses, we do want to be prepared to

17 cross-exam ne them

18 MR ENGDALL: Your Honor, we will provide the

19 necessary information to counsel.

20 THE COURT: W are going to take just a brief

21 recess. | think that will help the performance anxiety of
22 getting the machinery to work. For some strange reason, it
23 will make it work. | don't know why. But if we are all not
24 watching, it seens to work, and Ms. Engdall is going to get

25 our technician who is on site to assist. So we will take
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15: 06: 25 that brief recess.
| suggest counsel have an opportunity to talk,
because 1'mgoing to tell you, if I walk into court and

there are, all of a sudden, surprises with witnesses and

1

2

3

4

5 things that aren't expected, it will disrupt everyone's

6 schedul e, because |'mnot going to be proceeding to hearing
7 if people aren't on notice and prepared, period.

8 So everybody needs to at |east have that

9 conversation today, because you are all here, and if there

10 are any issues or concerns that will disrupt the schedule, I
11 want to know about it because we have held on as hard as we
12 can to these dates and are trying to stay within the

13 boundaries of meeting everybody's expectations, and the

14 first one who goes sideways with it wll \bl ow t he dates for
15 every single person, including the staff that's been ready

16 to go, and cases that are bunped in accordance with

17 attenpting to keep your schedul e toget her.

18 So why don't you use the ten minutes or so w sely,
19 and then it looks like we'll finish earlier than the end of
20 the day, and use the end of the day to work through any

21 i ssues, because | will be available to resolve any

22 mnisterial matters that need to just have clarification.

23 Al right? W'Il take a recess.
24 THE CLERK: Court is in recess.
25 (Recess.)
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15: 17: 23 MR FEINER  Good afternoon, Your Honor. |
beli eve we have all the glitches resol ved
M/ nane is Dan Feiner. | represent Darren

Thur st on.

1
2
3
4
5 Qur position on the terrori smenhancenent is
6 considerably different than anything that you have heard up
7 tothis point. W are narrowing the focus very much. Qur

8 approach is that the enhancenent itself, given

9 M. Thurston's involverment in this offense, does not apply.
10 What | have here today are a nunber of visual

11 i mages that will enhance the position that | took in Section
12 2 of the discussion in the nenorandumthat | fil ed.

13 Where |'d like to beginis just first talking

14 about the crimes that M. Thurston was co\nvi cted of. He was
15 convicted of one count of 18 U S. C 844(f)(1). In the neno,
16 | referred to that as the California arson. That's the

17 Litchfield arson that occurred on Cctober 15th, 2001.

18 In Eugene, he pled guilty to a conspiracy count,
19 and that really forns the basis of ny presentation here

20 today. What | would like to first show you is the -- we

21 have all seen this, but this is the information in

22 M. Thurston's Eugene case, and | just want to point out

23 here that the crime was alleged to have begun in

24 Cct ober 1996 and conti nued through Cctober 2001. And that

25 language becones very inportant, as | identified in the neno
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15: 18: 54 and as | will speak to in a nonent, because on Cctober 26th

2001, the Patriot Act amendnents were passed. Unlike sone
of the defendants, who are argui ng agai nst application of

the Patriot Act in their case, in fact, it's our position

1

2

3

4

5 that the Patriot Act establishes that the terrorism
6 enhancenment does not apply to M. Thurston
7 The next inage is the | ast page of the infornation
8 that he pled guilty to. And | ampresenting that to reflect
9 that, in fact, on Qctober 30th, 2001, so after the

10 Cctober 26th date, during the tinme that this conspiracy was

11 running, before its termnati on on Qctober 31st, according

12 to the charge, there was an act taken, a communi que was

13 distributed attributing the fire to the ELF

14 And the governnent's sentencing\nenorandum

15 Page 48, reflects that, in fact, it was M. Thurston who

16 posted that comrunique. So we not only have an act that

17 occurs in relation to the conspiracy after the Cctober 26th

18 enactrment of the Patriot Act, we have an act taken

19 specifically by M. Thurston hinsel f.

20 In the prosecution's opening statenent or opening

21 presentation, there was a reference to the pl ea agreenent

22 that we signed here. There was a reference to having

23 honesty, | would call it accuracy, in guidelines

24 calculations. Were | think that is inportant is that there

25 are references to the fact that M. Thurston and that the
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15: 20: 44 ot her defendants agreed to use the guidelines book as it

exi sted on Cctober -- Novenber 1st, 2000.
This is a copy of the plea agreenent where it

references it, and it doesn't say exactly that. Wat it

1

2

3

4

5 says is that, "Defendant and government agree that the

6 gui del i nes cal cul ati ons should be derived fromthe United

7 States Sentencing Conm ssion Quidelines Manual with an

8 effective date of Novenber 1st, 2000." It doesn't say "as
9 it existed on Novenber 1st, 2000." W are dealing with, and
10 we agreed to use, a particular guidelines manual .
11 Now, the governnent is taking the position that
12 because 3Al.4 references 18 U S.C. 22 -- 2332b(g)(5), that
13 in one way or another, that statute is incorporated into the

14 sentencing guidelines, and that we have agreed to use the

15 statute as it existed on Novenber 1st, 2001.

16 As | provided in the menmorandum we did not do
17 that. It is not in the agreenent. However, for the
18 purposes of this argurent, | will accept that fact, that, in

19 fact, 2332(b) is incorporated by the language in 3Al1.4. So
20 the guidelines refer to the statute, and they pull the

21 statute into the guidelines, and when we agreed to the book,
22 we agreed to the statute. Because the fact is, under the
23 lawthat applies to the sentenci ng guidelines, the amended
24 statute becomes the one that is appropriate for us to use.

25 What we have here is just areally basic tine line

Electronically signed by Kristi Anderson (001-235-196-3697) 49486345-800a-4faf-b421-626ec61232bd



Page 135

15: 22: 35 that lays out the fact that on Cctober 15th, 2001, the

Litchfield arson occurred. On Cctober 26th, 2001, the
Patriot Act amendnents went into play. On Cctober 30t h,

M. Thurston posted his communi que. And on Cctober 31st,

1
2
3
4
5 for the purposes of this information, the conspiracy
6 terninated

7 So what we have got is a conspiracy that bridges

8 the anendnent to 2332b on Cctober 26th. The reason that's

9 i mportant, of course, is that the amendnent on Cctober 26th
10 took out of 2332b(g)(5) any reference to 844(f)(1), which is
11 the crime that M. Thurston was convicted of in California.
12 It is the primary crime that the conspiracy that he pled

13 guilty tois alleged to have pronoted, and it also -- the
14 conspiracy -- the Patriot Act anendment rénnved 18 U S.C

15 1361, which is the destruction of government property

16 of fense and, until the governnent's nenorandum we were not
17 aware was involved in this case. Each of those crines, each
18 of the two crinmes that the government says M. Thurston's
19 involvenment in the conspiracy pronoted was renoved on

20 Cct ober 26t h

21 So when we go fromthat point, what we next --

22 what | next |ooked at was the crine of conspiracy itself.

23 The crine of conspiracy is a continuing offense. It is

24 generally held to have occurred at the time when its

25 objective is thwarted. United States v. Castro, which is
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15: 24: 25 972 F.2d 1107, a Nnth Grcuit case, indicates that
conspiracy is a continuing offense. It is presumed to
continue until there is affirmative evidence of abandonment,

wi t hdrawal , di savowal , or defeat of the object of the

1

2

3

4

5 conspiracy.

6 What happened in Castro is there were anendnents
7 to the sentencing guidelines that occurred in the mddle of
8 the conspiracy that M. Castro was involved in. And the
9 court indicated that it had never had that issue, never had

10 to deal with that issue before. That it was an issue of

11 first inpression. However, they went back and | ooked at

12 conspiracies that extended past the starting date of the

13 sentencing guidelines and had begun before there were

14 guidelines and ended when there were guidélines. They

15 | ooked at statutes that had been amended during the course

16 of a conspiracy running.

17 And what the court said, and it's the last part of

18 the statenent right there, "Here, the object of the

19 conspiracy was not defeated until the final seizure of

20 cocai ne and the arrest of the coconspirators. That occurred

21 after the effective date of the amended gui deli nes.

22 Therefore, the anended guidelines apply to this offense.”

23 So the Nnth Grcuit has held that when a

24 conspiracy charge bridges an amendnent to the guidelines or

25 an anendnment to a statute, in this case we are considering
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15: 25: 52 themboth the same for the argunment, you apply the

guidelines or the statute that were in effect at the tinme
t he conspiracy tern nated.

So we now have the situation where, at |east for

1

2

3

4

5 the conspiracy charge, | suggest to you that an honest

6 application of the United States Sentencing Quidelines would
7 provi de that we woul d use the anended version and we woul d
8 use the anmended version of 2332b(g)(5), and the two of fenses
9 that M. Thurston is alleged to having pronoted were not

10 considered federal terrorismoffenses at that time, and

11 therefore, they would not formthe basis of the terrorism
12 enhancenent .

13 We still have one conviction, and that was the

14 conviction on the time line for Cctober 1éth, the Litchfield
15 arson, hanging out there. bviously, if that was the date
16 we were looking at, that precedes the Cctober 26th

17 amendnent, and that woul d becone an issue. The guidelines
18 have taken care of that for us, however, with 1B1.11. "If
19 the defendant is convicted of two offenses, the first

20 commtted before and the second after the revised edition of
21 t he gui delines manual becane effective, the revised edition
22 of the guidelines manual is to be applied to both offenses."
23 So basically we have got the conspiracy happeni ng
24 after the amendnents. W have the 844(f)(1) occurring

25 before the amendnents. The conspiracy reaches back, it
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15: 27: 19 grabs the 844, and it pulls it up to after the amendnents.

At the tine the conspiracy term nated on
Qct ober 31st, 2001, neither 844(f)(1) or 1361 were listed in

2332b(g) (5) as federal crinmes of terrorism Therefore, when

1
2
3
4
5 3A1.4 in the 2000 book, the Novenber 1st, 2000, initiated
6 book, there's been no change in the guidelines book, and we
7 are in no way suggesting we are using a different book other
8 than that 2000 book, when you pick up that book at the
9 conclusion of M. Thurston's crime and you | ook back, you
10 look -- 3A1.4 refers you to the statute, 2332b, and those
11 crimes are not there. Therefore, he cannot receive the
12 terrori smenhancenent because the crines that he committed
13 and pronoted are not on the predicate |ist.
14 Thank you. | have not hing nDret
15 THE COURT: M. Blackman. You are batting
16 cleanup, it woul d appear
17 MR BLACKMAN May it please the court, counsel
18 MNarc Bl ackman on behal f of Jonathan Paul
19 Let me say that the court nade a conment earlier
20 today that was sonething that occurred to ne about two weeks
21 before our nmenos were originally due, which is don't --
22 doesn't the court have to make an individualized assessnent
23 of each offense and each offender in determning howto --
24 whet her or not this terrorismenhancement applies, and what

25 can this hearing, which is sort of |like a gl obal address of
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that issue, acconplish
And as | was researching and drafting the
menmor andum on behal f of M. Paul, | found it very difficult

to discuss the lawin the abstract and not bring in facts,

1

2

3

4

5 and, of course, the court hasn't heard any facts yet. You

6 have heard assertions by the government. W saw those in

7 the governnent's nmeno, and on behalf of M. Paul, | felt a
8 need to imrediately respond. The court hasn't ruled on ny

9 notionto file that supplemental meno yet, but it really is
10 impossible, inthis setting and with this situation, to nake
11 any definitive call as to any defendants being subjected to
12 the terrori smenhancenment because it is, contrary to what

13 | -- | thought | heard M. Peifer say today in his reference
14 to Pinkerton liability, that sonehow a gu}deline application
15 coul d be based on a Pinkerton substantive responsibility for
16 a conspiracy theory. It is certainly ny understanding that
17 the guidelines and the application of the guidelines, even
18 in the conspiracy setting, require the court to nake a

19 particul ar and individualized assessnment as to the role of
20 each defendant in the offense, the nature of the offense,

21 and the defendant's role in that offense.

22 And so | don't knowif M. Peifer m sspoke when he
23 was making that reference to Pinkerton, but it highlighted
24 for me what we could maybe acconplish as a result of this

25 hearing. And so over the course of the day, | have actually
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just made a little list of things that |I think we mght ask
the court to rule on in anticipation of the individualized
sentenci ngs that are com ng.

The first thing is, are the offenses on which the

1

2

3

4

5 governnent is relying, and specifically the of fenses that

6 the defendants have pled guilty to, do they qualify as

7 predicate offenses for the application of the terrorism

8 enhancenent. This sort of is what M. Feiner was talking

9 about specifically with respect to M. Thurston, but | think
10 it can be sonething the court can | ook at and give us sone
11 guidance on, on a defendant-by-def endant, charge-by-charge
12 basi s.

13 For exanple, as M. Feiner points out, an offense
14 under 844(f)(1l) today is not a predicate bffense.

15 Technically, that changed, as he's just explained, at the
16 tail end of the time covered by this conspiracy.

17 Cearly, | think the court can say that is an

18 expression of what the congressional intent was all al ong,
19 and that's why all this talk about what is terrorism what
20 is -- what does that concept capture is inportant, because
21 it's inmportant intrying to find out what offenses the

22 congress intended to include as the predicate offenses for
23 the application of the federal crime of terrorismguideline.
24 So | think the court could tell us, for exanple,

25 that an offense that neets the elenments only of an 844(f) (1)
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of fense, which is property danage only, sinply does not
constitute a federal crime of terrorism Conversely, the
court could say, you know what? They didn't segregate out

those (f)(1), (2), (3) sections until a week later, and so

1
2
3
4
5 too bad, M. Thurston, you are stuck. No. You can tell by
6 ny presentation that | think that would not be an accurate
7 reflection of the intent that is clear now as to whether or
8 not 844(f)(1) is a federal crine of terrorism But | think
O the court could give us a clear guidance on that question
10 For M. Paul's situation, we fall right in line
11 behind that because, as | point out in our neno, 844(i),
12 which relates only to private property, is analogous to
13 844(f) except -- because sonewhere in the congressi ona
14 drafting office some people were drafting\sections and |iked
15 semicolons and other people |liked sub paren 1, sub paren 2,
16 sub paren 3, so you have an 844(i) statute that is
17 absolutely identical to the 844(f) statute except (f)
18 applies to governnent property, (i) applies to private
19 property. But the first clause of 844(i) is identical to
20 (£)(1).
21 And so | think the court could say drafting is not
22 the basis on which we determne if an offense is a federa
23 crime of terrorism And if an 844(f)(1) offense, property
24 damage only of government property, is not a predicate

25 terrorismoffense, then certainly the same violation of
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15: 34: 19 844(i), property damage only, private property, can't be a
federal crime of terrorism even though 844(i), in general

is referred to in the guideline reference in 2332(g)(b)

[sic] whatever.

1
2
3
4
5 In other words, | think you can tell us, and
6 would urge the court to tell us, that the clear

7 congressional intent, when you | ook at the 844(f) (1)

8 subsection and the anal ogous | anguage in 844(i), means that
9 if it's property damage only, private property does not

10 qualify as a terrorismpredicate offense

11 I think the second thing you can tell us is

12 whet her or not on the notivational elenent, or prong,

13 whether you agree with the governnment that soneone el se's
14 notivation can be sufficient to hold another def endant

15 responsi ble for the essential notivation, or if it does

16 require the individualized and particul ari zed assessnent
17 that | believe runs throughout the guidelines.

18 And |, again, would hope the court would say that
19 this is an individualized assessment that | ooks at each

20 defendant's notivation and the real evidence of what that
21 notivation is, which is, of course, a very fact-specific
22 i ssue.

23 Along with that, I think the court could tell us
24 whet her or not, in making that assessnment, it would be a

25 violation of 1B1.8 to use the statenents our clients were
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required to make as part of their plea agreements with the
government or whether that is a violation of the guidelines.
That portion of the guidelines is very nysterious

to normal people like nmy client who read it and say, well,

1
2
3
4
5 the guideline says the court is to be told, right, when a
6 defendant rmakes a statenent, as ny client did, about his own
7 activity, the guidelines say that information is to go to
8 the court, but the court may not consider it in deternining
9 the application of the guidelines.
10 And ny client says, well, how can a judge nake --
11 do those nmental gymmastics. And | say, well, that's what
12 judges do every day. But | think you could tell us whether
13 or not 1B1.8 precludes the government and the court from
14 relying on the debriefs made as part of the pl ea agreenents
15 in determning what the nmotive may have been with respect to
16 a specific incident.
17 | also think that you can tell us whether or not
18 vyou agree with the defense position that if you find that an
19 offense is not a federal crinme of terrorism that the
20 Application Note 4 to 3A1l.4, which says that if it's -- if
21 it's only directed against the civilian popul ati on or
22 private business, the court may consider that as a basis for
23 an upward departure, whether that application note, which
24 was adopted after the fact in this case, can be applied

25 retroactively.
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15: 37: 48 O course, we believe it cannot be, and we believe
that the post-offense conduct adoption of that application
note not only confirnms that an offense |ike Cavel West

cannot constitute a federal crine of terrorism but al so

1
2
3
4
5 that it cannot be a basis for an upward departure, because
6 applying an upward departure adopted after the conduct and
7 after the guideline book that we have all agreed controls
8 sinply can't be under the ex post facto clause applied
O retroactively. And | think you can tell us that.
10 Then | think you can tell us whether or not you
11 believe that if you find that the terrorismenhancenent
12 applies, you retain the authority to concl ude that
13 categorizing someone as a Category VI crimnal history
14 overrepresents their crimnal history and\marrants a
15 reduction in the standard way that the court does in every
16 case where the issue of whether the crimnal history does or
17 doesn't accurately reflect the person's -- the purposes of
18 that categorization
19 I think that if you could give us some gui dance on
20 that, it would help all of the parties prepare for their
21 sent ences.
22 Wth respect to the conspiracy count, | think you
23 can tell us whether or not you believe that a conspiracy can
24 qualify or not as a federal crine of terrorism and, if so

25 what the criteria for that would be. In our view of
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course, a conspiracy cannot be a qualifying offense if the
of fense, the substantive offense that it was allegedly
pronoting is itself not a federal crinme of terrorism

So in M. Paul's case, for exanple, the arson of a

1
2
3
4
5 private business under 844(i), as | have expl ai ned, we do
6 not believe can qualify as a federal crime of terrorism A
7 conspiracy to commt that offense, therefore, we believe,

8 cannot be found to have pronoted a federal crine of

9 terrorism

10 Now, you nay take a different view, but | think if
11 you could let us know in advance, that m ght be hel pful

12 And | think, again, it would be helpful in that regard to be
13 clear or let the parties knowif in fact ny client -- a

14 particul ar defendant's exposure to the te}rorisn1enhancenent
15 is an individualized assessment of that client's actions and
16 notives or if vicarious liability under Pinkerton coul d

17 possibly be a way for the government to get there. That,

18 think, would be new |aw for sure

19 Then | think the last thing that you probably

20 could help us with is how do we handl e the |ogistics of the
21 sentencings, given that we have sequential sentencings but
22 some incidents in common. | think it was M. Wi nerman

23 maybe, nade reference to the fact that by the tine he

24 gets -- we'll follow up on the baseball analogy -- gets into

25 the batter's box, the court may have already nmade a ruling
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15: 41: 28 1 on at |least one of the incidents that his client is accused
2 of. I'min the sane situation on behalf of M. Paul,
3 because Cavel West, | think, will be involved in the Tubbs
4 sentencing, which precedes ours.
5 | believe it is a very difficult Sixth Arendment
6 issue for the court, in an evidentiary hearing in which a
7 party is not participating, to make a ruling that is binding
8 on that party. Conversely, even if it's not technically
9 binding, it's very difficult for me to i magi ne that you

10 mght rule in the Tubbs sentencing that the Cavel Wst

11 i nci dent sonehow qualified as a predicate offense and then
12 say, oh, you know, at the Paul sentencing, | didn't know
13 that at the time | sentenced Tubbs, so | was -- for

14 M. Paul's purposes, Cavel Wst is not a }ederal qual i fyi ng
15 of f ense.

16 And | don't know logistically, but I think if you
17 coul d give us some gui dance on, you know, should

18 M. Wi nerman show up? Should he be there and say, |I'm

19 here, Your Honor. | have sonme things I'd like to present in
20 connection with this sentencing? Should | show up at the
21 Tubbs sentencing and participate to make sure the court has
22 all the information | think the court needs in assessing
23 whet her that is an offense that qualifies just on the

24 predi cate |evel ?

25 And | think all of those questions really would

Electronically signed by Kristi Anderson (001-235-196-3697) 49486345-800a-4faf-b421-626ec61232bd



Page 147
15: 43: 05

help us refine the issues that we need to clearly present to
you at the tinme of sentencing. And they can do so in a way
that I think will give everybody a fair shot at trying to

establish the factual basis that is relevant to you in

1
2
3
4
5 making that decision
6 The Cavel Wst offense is obviously the only one
7 care about. It is the only one that | really think I know a
8 ot about, and it's one that | think | can denonstrate,
O without really even any reservations on the part of

10 M. Peifer, was notivated, for soneone |ike Jonathan Paul

11 to be designed for one purpose only. To put an end to a

12 horrendous operation. | have a video, | think I made

13 reference to it in a footnote, of a slaughterhouse

14 operation. | was going to show it today }o respond to sone
15 of the allegations of the government's menorandum | don't
16 believe that's an appropriate thing to do today. | do
17 intend to present it at the tinme of his individualized

18 sentencing. But | mght want to present it at the tine of
19 t he Tubbs sentenci ng, because | think anyone who sees it
20 would -- the last thing they' d ever ask thensel ves were --
21 woul d be where did these horses cone from That's not a
22 question you ask when you see this.

23 When you read about Cavel Wst, as | have quoted
24 in our nenmorandum and the way it fouled the water in

25 Rednond and stunk up the air and overwhel ned the water
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15: 44: 58 treat ment system and i nhumanel y di sposed of heal thy ani mal s

| don't think the question would occur to anyone, certainly
not Jonat han Paul, that where these horses cane from neant

anyt hi ng.

1

2

3

4

5 And that is the key in making individualized

6 decisions about individual defendants. And | think if the
7 court tells us that's right, we can focus these

8 presentations and rmaybe have this one be the | ongest one you
9 have to endure of this series you are about to engage in.

10 QG her than that, | want to thank the court for

11 your great patience today. | think all of the parties see

12 this as a very significant issue on a whole bunch of I|evels.

13 | don't necessarily share some of the views of sone of the
14 folks here. | think this court has a funhtion in our

15 system |I'mnot sure that it can be to cure the ills of the
16 world. | don't think it was a court that renedi ed the

17 Japanese internment, and | don't think it is fair of us to
18 ask you to do that.

19 But | think it is fair of us to ask you to give us
20 clear guidance, to confirmthat what this is going to al

21 turn out to be about is what did an individual defendant do,
22 why did he or she do it, does that offense qualify, is that
23 what the congress had in nind, is that what they neant to
24 capture, is there evidence that that's why it was done, or,

25 given the allegations -- and, again, M. Peifer read the
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15: 46: 56 allegations in the conspiracy count as if they were "and."

They are not. They are "or." This conspiracy is sone of
t he defendants were notivated for this reason, sone for that

reason, some did this, sone did that, or, or, or.

1

2

3

4

5 The governnent generally could not hol d def endant

6 Aresponsible for sonething that he or she was not a party

7 to. And | think that when we get down to it at these

8 individual sentencings, that's what it's going to cone down

O to. Is it group guilt or is it individual guilt. | think
10 if the court agrees with the defendants that this is an
11 i ndi vi dual assessnent, the court will find that these were
12 not, certainly Cavel Wst, was not a qualifying predicate

13 offense, and that M. Paul did not act with the requisite

14 nrmotivation. This was not about the government.

15 Thank you.
16 THE COURT: Do either of you wish to respond?
17 MR PEIFER  Your Honor, one thing | want to point

18 out right away is that the reference to © 1B1.8 of the

19 guidelines regarding the use of certain informati on doesn't
20 apply to M. Paul, doesn't apply to three other defendants,
21 because it only applies where a defendant agrees to

22 cooperate with the governnent by providing information

23 concerni ng unlawful activities of others. And the reason
24 they made that plea agreenent, M. Paul and Ms. Zacher and

25 M. Block and the remai ning defendant -- | forgot his
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name -- and M. MGCowan, of course, the reason they nade
that agreenent was so they woul dn't provide information
regarding others. And so it's just not applicable for them

to invoke that provision because it doesn't apply to them by

1
2
3
4
5 its very terns, on its very face. They never gave us any
6 information regarding other people. And every time we asked
7 for information regarding other people, they said no, it's

8 not part of the plea agreement. So they can't benefit from
9 1B1. 8.

10 MR BLACKMAN  Could | just respond to that, and
11 then I will go sit down?

12 The gui del i ne says, cannot use infornmation when
13 it's in the context of providing infornmation about others.
14 W were required to provide information about others. Not
15 names. Not roles. But the fact that others were invol ved,
16 and | think it said, | will read it to you, defendant agrees
17 to participate in disclosure sessions with the governnent

18 which shall be conducted pursuant to FRCP 11(f), FRE 410,

19 and U S.S. G ° 1B1.8, and, as described bel ow, provided that
20 def endant shall not be required to reveal information that
21 i ncul pates others, reveals their identities or would be the
22 functional equivalent of revealing their identities.

23 And then it goes on to say that we nust disclose
24 the details of the defendant's own individual conduct and

25 whet her defendant acted alone or in concert with others.
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15: 50: 09 And we did that, and that is information about others. The
gui deline 1B1.8 uses the word "others." It doesn't say
"identities."

MR PEIFER  Your Honor, the argunent about

1

2

3

4

5 whether the offenses qualify as predicates in this case is

6 answered by reference to the plea agreenent and reference to
7 the statute as it existed at the tinme of the offenses.

8 844(f) was not distinguished in ternms of whether it was

O subsection (1) or (2) at that time under the definition of
10 federal crine of terrorism

11 And that was -- it was made very clear for all ten
12 defendants that they were agreeing to the guidelines in

13 effect at that tinme, and the guidelines in effect at that

14 time referred specifically to a provision\in Title 18 that
15 was changed later. And so the agreenent supersedes any --
16 any conflict as far as that goes.

17 As far as inplying notivation, | didn't want the
18 court to think that | was arguing that just because sonebody
19 had notivation A that another person woul d necessarily have
20 notivation A. That's based upon the totality of the

21 ci rcunst ances, what the second person knew. And our

22 position is that, yes, M. Tubbs had that notivation. He's
23 admtted that notivation, or at |east that know edge, in his
24 sent enci ng nenorandumto the court. And that was based upon

25 sonething that was commonly known virtual ly throughout the
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country. Anyone readi ng newspapers about horses woul d know
that this was going on, that Cavel Wst and that BLM were
linked together. And that's a factual question. The court

wi Il have to decide that at sentencing

1

2

3

4

5 As far as using Application Note 4 for a departure

6 as an alternative ground, that, of course, would apply if

7 the court found that in each case for each defendant no

8 crine sufficed as a federal crine of terrorism And if it

9 does that, if the court does that, then we are asking you to
10 consider Application Note 4, not because Application Note 4
11 created a new ground for departure, but because, as in many
12 cases of the commrentary, and we cite cases to the court on
13 how the comentary is interpreted, the comrentary doesn't
14 create new grounds for departures, in thig case, not for an
15 enhancenent based upon the regul ar offense | evel increase,
16 but a departure, it doesn't create the grounds. |n many
17 cases, it recogni zes grounds that already preexisted. And
18 there was a general ground available in cases prior to that
19 time for a departure based on the nore generic sense of
20 terrorismas described in that application note.
21 I think we have answered, at least | did in the
22 opening argunent, about whether ° 371 conspiraci es can
23 qualify if the predicate is 844(i), because that was what
24 was listed as a predicate offense at the time of -- the

25 statute was enacted as applicable in this case.
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As far as how the court wants to proceed regardi ng
justifying, you know, sequential sentencings, that's
sonething we'll have to deal with with each sentencing.

know that M. Engdall will be presenting the evidence

1
2
3
4
5 against M. Myerhoff, and that will include the actua
6 arsons that he was involved in.

7 Now, one of the defense attorneys, | think it was
8 M. Blackman, |'mgetting them confused

9 MR BLACKMAN W are all the sane.

10 MR PEIFER R ght.

11 Made an interesting statenent, Your Honor, and the
12 statenent basically was, of course, everybody has to be

13 judged differently based upon their notivation, based upon
14 the facts of their individual cases.

15 And there's no doubt that conventionally the

16 court's going to be presented with the situation in which
17 the court may very well want to deny it -- | shouldn't say
18 no doubt, but the defense will ask this -- deny it for

19 sonebody who got it -- the sentencing enhancenent for

20 another defendant. And that's just the way it works. W
21 judge peopl e individually.

22 But there's no doubt that the court can, under the
23 Booker deci sion and under ° 353(a) [sic], can make your own
24 determ nati on about where to sentence, you know, within the

25 guideline range, especially after we nmake the recomended
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15: 54: 41 1 sentenci ng reduction for acceptance -- for substantial
2 assistance, because that -- as they point out, that wll
3 bring the sentencing range back down into the range that was
4 anticipated under the plea agreenent.
5 Unl ess you have any other questions, that's all |
6 can say at this tinme
7 THE COURT: The only thing | want to say is | very
8 much appreciate all the briefing and the work everyone has
O done, and | don't take these issues lightly. But | do have

10 to say that it's an interesting issue, just generally, and
11 go to M. Winerman's argunent, and that is that the courts
12 nmake deci si ons when they are asked to nmake a decision or

13 required to make a decision. So the court is faced with the
14 obligation of conpleting the guidelines célculation, and t he
15 governnment has made the request for an application of a

16 particular guidelines factor. And I will make ny decision
17 individually and as it affects collectively based on

18 whatever | can glean fromthis argunment hel ps give you sone
19 guidance for your individualized sentencings, which is

20 exactly what we will do, is individualized sentencings.

21 But on the one hand, | will make that |ega

22 determnation, it doesn't do anything other than to apply
23 the lawthat the court has to read and apply. It doesn't do
24 anything nore than that. And then | will go through the

25 exercise of the sentencing for each individual that, in many

Electronically signed by Kristi Anderson (001-235-196-3697) 49486345-800a-4faf-b421-626ec61232bd



Page 155
15: 56: 06

ways, M. Wi nernman has al ready indicated goes up and then
goes down before | even have an opportunity to take a | ook
at what | mght do in a particular case, because those were

the negotiations that you all entered into before this case

1

2

3

4

5 cane before ne on individualized changes of plea.

6 So in other words, today | will give a lega

7 analysis and give the best guidance |I can give towards your

8 individualized sentencings, but they are individualized.

9 Now, the issue that M. Bl acknman addresses, and
10 it's come up any nunber of tines, is what is the judicial
11 econony that's acconplished by the individualized dates, or
12 as Ms. Blooner and | have di scussed, naybe you all need to
13 sit here for ten straight days and we just do it as one huge
14 sentencing. | think it argues that indiv}dualized
15 sent enci ng shoul d be just that.

16 And we will take a | ook at these cases and we w |
17 give you the guidance we can give you. But | understand
18 that nmay be difficult for sone people, and they may need to
19 sit in on other sentencings. But | will just |eave that up
20 to you to make your own professional determinations. But I
21 understand the issues that | have to give gui dance on. |
22 will give you the best guidance | can give you.

23 But by and | arge, your sentencings will be just
24 that, your own individualized sentencings. And as clearly

25 as stated by M. Winerman, so much of that information is
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15: 57: 37 avai l abl e in each pl ea agreenent, and those cal cul ati ons

have in fact been done, and | understand what | amrequired
to do today because when courts are asked to nmake a deci sion

and are required to, I will make that decision. That

1
2
3
4
5 doesn't mean necessarily all that the defense would like to
6 inplore that it mght nean or mght |abel sonebody. It's

7 sinply the decision this court has to nake based on the

8 requirenments of a statutory cal culation under the

O guidelines. That's all it is.

10 So for today's purposes, thank you very mnuch for
11 your argunents and your -- the way you broke it all up. |
12 think you covered everything you needed to cover and

13 augnented the briefing that you acconplished. | appreciate
14 your tal king about it.

15 If there are any issues that are going to have us
16 running longer than we expect the tine lines to take up,

17 woul d like to know that ahead of time, because we are pretty

18 tightly schedul ed

19 If there are any disagreenents about how you are
20 going to proceed, |'d rather know sooner rather than later.
21 I'mnot going to tell you whether 1'"'mgoing to have this to

22 you before | ate Monday, nmaybe even Tuesday. W are working
23 as hard as we can to get our rough work done, but |'mjust
24 not going to pronise when you will have an opinion or when

25 you will have sone guidance in witing or whether you wll
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15: 58: 58 1 have enough or as much as you would like to have, because |

2 may | eave open any nunber of questions to resolve through

3 i ndi vi dual i zed sent enci ngs.

4 But again, thank you very nuch for your tine, and

5 | appreciate all the work you did. Thanks.

6 THE CLERK Court is in recess.

7 (The proceedi ngs were concl uded this

8 15th day of May, 2007.)

9
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15: 59: 15 | hereby certify that the foregoing is a true and

correct transcript of the oral proceedings had in the

above-entitled matter, to the best of ny skill and ability,

dated this 10th day of August, 2007.

Electronically signed by Kristi Anderson (001-235-196-3697) 49486345-800a-4faf-b421-626ec61232bd



