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Introduction

In the modern workplace, an employer should be gine& about including and
welcoming different types of people. Through p@g;i training programs, and open
communication, an employer can anticipate and priegetential discrimination claims
in the workplace. More importantly, however, thisogctive attitude can help an
employer foster a positive work environment thabdie recruitment and retention and

creates a more collaborative, innovative, and fbeeeroductive workforce.

This paper will review three types of workplaceeatsity that have recently become more
important in modern Canadian human rights law: eyges with caregiving obligations
such as childcare and eldercare; employees withrdift forms of gender identity and
expression; and equality rights for aging employédsese issues have come to the
surface in the workplace because of changes indiamdamilies and social norms. To
help employers respond to these changes, this papemrovide employers with
information about how to act before these new tygfediscrimination claims develop in

the workplace.

The Modern Employee: Diversity by the Numbers

The modern employee is facing increased pressutie dowork and at home. More
parents are participating in the workforcand more couples are earning dual incomes.
At the same time, families continue to care fordrein, and an increasing number of
working-age Canadians care for elderly relativendst inevitably, a tension can
develop between an employee’s work obligations laadr her desire to care for family
members and participate in family life.

! From 1980 to 2005, the number of two-parent familivorking on a full-time basis increased from 15%
to 32%. Over the same time period, the numberngfilsimothers with a full-time schedule rose frorf43
to 51%: Sébastien LaRochelle-Cété, Philippe GougawhDominique Pinard, “Changes in parental work
time and earnings,” Perspectives on Labour andnhecd@ctober 2009, vol. 10 no. 10, Statistics Canada
Catalogue no. 75-001-X.

2 From 1976 to 2008, the number of dual-earner @suglse from 1.9 million (43% of couples) to 4.2
million (68% of couples): Katherine Marshall, “TFemily work week,” Perspectives on Labour and
Income, April 2009, vol. 10 no. 4, Statistics Cam&htalogue no. 75-001-X.



Canadians are increasingly caring for elderly fgnmiembers as the population ages.
Most of those providing care to elderly relativé3%) were employed in 2067Six in
ten caregivers were providing for a parent or pamefaw, and one in ten was providing
for a spouse. Caregivers also included those auisidhe close family circle, such as
friends (14%), extended family (11%), and neighlsqe6)?

Canadians are also trying to balance work withddaite obligations. In 2008, most new
mothers (85%) were working before they gave biasitd 80% of these women received
some form of maternity or parental leave benefitsmall group of these women (20%)
received a “top-up” from their employers to enathlese women to take a longer leave.
This top-up provided women with a significant intea to return to work — nearly all

women who received a top-up (96%) returned to &#meesemployet.

Increasingly, men are taking a paid parental leavgelp care for young children as well:
20% of men took some paid parental leave in 20@6fram 3% in 20068. Many men,
however, also took other forms of leave to spem twith their newborn children, such

as vacation time (21%) and unpaid leave (11%).

While many younger employees struggle to managegoang obligations, many older
employees are continuing to participate in the \ta&e. For the first time in 2013, the
number of 55- to 64-year-olds is expected to swplas number of 15- to 24-year-olds in
Canadd As a result, the number of workers per retiredspes aged 65 or over is

% Kelly Cranswick and Donna Dosman, “Eldercare: Whatknow today,” Canadian Social Trends, Winter
?008, no. 86, Statistics Canada Catalogue no. 800

Ibid.
® This is compared with 77% of women who receivedgular maternity leave, and 46% of women with
no benefits: Katherine Marshall, “Employer top-tp3erspectives on Labour and Income, February 2010,
vol. 11 no. 2, Statistics Canada no. 75-001-X.
® Much of this increase can be attributed to theoihiction of the Quebec Parental Insurance Prograin
the subsequent increase in Quebec fathers takiegiahleave: Katherine Marshall, “Fathers’ uspaid
parental leave,” Perspectives on Labour and Incdomage 2008, vol. 9 no. 6, Statistics Canada n@0/5-
X.
" Ibid.
8 Joe Friesen, “Retirees set to outnumber Canadathyfor the first time, The Globe and MajlFebruary
18, 2013.



expected to fall to 2 to 1 in 2031, from 5 to 12605° In 2021, it is estimated that
employees aged 55 and over will comprise 18-20%efabour forcé®

The composition of Canadian families is also chaggiThe proportion of married
couples decreased from 2001 to 2641While the number of common-law couples is
steadily increasin The number of male lone-parent families is alstréasing at a
significant rate® The number of same-sex couple families incredet% from 2006 to
2011. While most same-sex couples are common-lmvnumber of married same-sex

couples nearly doubled from 2006 to 2661.

As awareness of sexual diversity increases, itikelyl that the number of openly
transgendered and transsexual people in Canadacevilinue to rise. While precise
statistics on trans populations in Canada are veitadle, a US study estimated that 1 in
24,000-37,000 men and 1 in 103,000-150,000 womeentiily as transsexual.
Troublingly, of this population, a remarkable 40¥60s estimated as unemploy€d.

Those who do work are often earning less than émegl population®

° Martel, Caron-Malenfant, Vezina, Bélanger, “Lab&arce Projections for Canada, 2006-2031. In
Canadian Economic Observer, Ottawa, June 2007stitatCanada, Cat.# 11-010, pp. 3-6, cited in Jean
Pignal, Stephen Arrowsmith and Andrea Ness, “Ressults from the Survey of Older Workers, 2008,”
i\(l)ovember 2010, Statistics Canada no. 89-646-X.

Ibid.
" The percentage of married couples decreased ffbB% of census families in 2001 to 67% in 2011:
Statistics Canada, “Portrait of Families and Livkmgangements in Canada,” September 2012, no. 28-31
X2011001.
12 The percentage of common-law couples increaseud .8% of census families in 2006, to 16.8% in
2011:1bid.
13 From 2006 to 2011, male lone-parent families iasegl at a rate of 16.2%, while female lone-parent
families increased at 6.0%. Female lone-parentli@srare still significantly more common: in 20BLin
10 lone parents were womdbid.
“ Ibid.
5 M.V. Lee Badgett, Holding Lau and Brad Sears, Bimthe Workplace: Consistent Evidence of Sexual
Orientation and Gender Identity Discrimination” fublished, 2007], The Williams Institute on Sexual
Orientation Law and Public Policy at UCLA Schoollaw, online:
<http://www.law.ucla.edu/williamsinstitute/publicans/Bias%20in%20the%20workplace.pdf>.
While there appears to be no consensus on an emxantployment rate, there is consensus that it is
dramatically higher than the general populatiorr. &@mple, based on a survey of over 6,500 tramsgen
people in the United States, the National Gay aggblan Task Force estimated a 20% unemployment rate
See Rea Carey, “Testimony of the National Gay agsblan Task Force Action Fund” (Prepared for the
Committee on Health, Education, Labor, and Pensibtise United States Senate, 5 November 2009),
online: <http://www.thetaskforce.org/downloads/esle _materials/enda_1109 _testimony.pdf>.
18 649% of trans people who were working when surveyetk earning less than $25,000 USD per year:
Ibid.



As Canadian society evolves, employers must alstvewto accommodate the different
needs and identities of their employees. Threentegdevelopments in human rights law
illustrate how employers are now expected to accodate employees’ caregiving
obligations, employees’ gender identity and expoessand the needs of an aging

workforce.

Legislative Overview: Employers’ Human Rights Oblicgations

All Canadian jurisdictions (provinces, territorieend federal) have human rights
legislation that governs the actions of employéirsan employer makes a distinction
based on one of the enumerated grounds in theargldwuman rights legislatid,an

employee may bring forward a complaint of discriation. This complaint may be based

on the employer’s actions or based on a discriranyatorkplace standard.

In human rights law, all employers are under a dotgccommodate employees who fall
under an enumerated ground. In order to meet itg wuaccommodate, the employer
must engage in a good-faith dialogue with the eyg®oto investigate accommodation
for his or her request to the point of undue ha¥hUndue hardship may be established
if accommodation would have a negative impact a émployer’s business interests,
employee safety, workplace morale, or the rightetoker employees (though this list is

not exhaustive)?

The duty to accommodate is a multi-party duty, enshared by the employer, the union
(if any), and the employee. While the employer behe primary burden, the employee
must co-operate by providing sufficient evidence tbé need for accommodation,

assisting in the search for acceptable accommadadiod accepting reasonable offers of

accommodatior?

" For example, the Ontariduman Rights Coderohibits discrimination on the basis of “race, estcy,
place of origin, colour, ethnic origin, citizenshigzeed, sex, sexual orientation, gender idergapder
expression, age, marital status, family statussatdlity.” R.S.0. 1990, c. H.19, s. 1.

18 Central Okanagan School District No. 23 v. Rend892] 2 S.C.R. 970.

19 Central Alberta Dairy Pool v. Alberta (Human Rigl@&smmission)[1990] 2 S.C.R. 489

2 Supranote 18.



An employer will not be subject to the duty to acenodate, however, if it can establish
that a discriminatory workplace rule, policy or relard is abona fide occupational
requirement. In order to meet this test, an employest prove that it adopted the
standard for a purpose that is rationally connettegbb performance, it adopted this
standard in an honest and good faith belief thagg necessary for job performance, and
the standard is reasonably necessary to accomfish legitimate purpose (which

requires showing undue hardship).

Accommodating the Modern Employee’s Caregiving Obtiations

In the past, employers could expect employees toage their caregiving obligations
without interrupting the work week. Today, empls/enay be asked to accommodate
employees’ caregiving obligations by arranging &shift change, extended leave, or

other such arrangements.

Some human rights tribunals across Canada havegmzea employees’ caregiving
obligations as a form of “family status,” which & protected ground under most
Canadian human rights legislation. This is a reddyi recent development in human
rights law, and the courts have yet to pronounckear test for discrimination against an

employee with caregiving obligations. The reasamgHis are two-fold.

First, family status is defined differently in humaghts legislation across Canada. In six
jurisdictions, including Ontario, family status narrowly defined as “being in a parent-
child relationship.?* In Alberta and Nunavut, however, family status lides all
relationships by blood, marriage or adoptfdrn British Columbia, Yukon, North West

Territories, Manitoba, and the federal sphere, famstatus has no legislated definition,

2L British Colombia (Public Service Employee Relati@unmission) v. BCGSE([11999] 3 S.C.R. 3.

% Human Rights Codd&R.S.S. 1979, c. S-24.1, s. 2(Human Rights Cod&.S.0. 1990, c. H.19, s. 10(1);
Human Rights AcR.S.N.S. 1989, c. 214, s. 3(Ijuman Rights Act H-12, R.S.P.E.I. 1988, c. H-12, s.
1(1)(h 11) Human Rights Codd?.S.N.L. 1990, c. H-14, s. 2(e 1).

% Human Rights A¢R.S.A. 2000, c. A-25.5, s. 44(1)(Bluman Rights A¢tSNu 2003, c. 12, s. 1.



allowing human rights tribunals and the courtséirge this ground? In New Brunswick
and Quebec, family status is not included as aeptetl ground. As a result of these
differences, an employer in for example, BritisHdbabia may have to accommodate an
employee who is caring for an elderly aunt, whire employer in Ontario, however,
would not have the same obligation because thatioelship does not fall into the
“parent-child” categor{>%°

Second, case law has set out different standardthdotypes of caregiving obligations
that an employer must accommodate. While the Supr€ourt of Canada encouraged
and adopted a broad meaning of “family status'Birv. Ontarig®’ this edict has not
always been followed in the context of caregivesking accommodation. For example,
the BC Court of Appeal encouraged a narrow stantlamrove discrimination on the
basis of a family obligation ifealth Sciences Association of B.C. v. CampbekiZf/
While this test has not been expressly overrulettas been rejected by some courts,
particularly federal courts, in favour of a broapproach. Recent case law, however,
indicates an attempt to strike a middle ground betwthese two approaches in order to
balance an employee’s decision to care for familgmbers with the employer’s
workplace needs.

A. Childcare
Much of the struggle to define “family status” hascurred in the context of an

employee’s childcare obligations. @ampbell Rivera unionized employee grieved her

employer’s decision to change her shift from 8:3000 to 11:30 - 6:00. As a result of

% Human Rights CodeR.S.B.C. 1996, c. 21@anadian Human Rights AdR.S.C. 1985, c. H-64uman
Rights ActR.S.Y. 2002, c. 1164uman Rights ActS.N.W.T. 2002, c. 18 he Human Rights Code
C.C.S.M. 1987, c. H175.

% The Ontario Human Rights Tribunal has adheredstiet statutory definition of a “parent-child
relationship.” For example, a grandparent-chil@tiehship does not qualify: s€ertier v. Child and
Family Services of Timmins amstrict, 2009 HRTO 979, reconsideration deniedl 26IRTO 18.

% |n jurisdictions such as Ontario where “familytst is narrowly defined in the legislation, a spal
care obligation could be considered a form of “tadustatus.” While this form of discrimination hast
been developed in jurisprudence, there is someeagthat applicants are raising this argumentiiaiaim
rights tribunals. SeEleck v. Academy of Learning-Cumberla2012 HRTO 6 an8azinet v. Scott Petrie
LLP, 2013 HRTO 160.

2712002] S.C.J. No. 67.

282004 BCCA 260Campbell Rivelr



this change, the employee was unable to provide-afthool care for her son, who had
severe behavioural and medical problems. On judieiaew, the court found that family
status includes a parent’s caregiving obligatiams] that the employer had discriminated
against the employee in this case. The court wasetoed about over-extending human
rights protection to all familial obligations, howe¥, and so narrowly defined @ima
facie case of discrimination on the basis of family s$ads “a serious interference with a

substantial parental or other family duty of obliga of the employee®

Two subsequent decisions at the Federal Court Hiaeetly rejected th€ampbell River
test. InJohnstone v. Canada (Attorney Generalan employee requested fixed hours
instead of rotating shifts in order to care for hew child. The employer agreed to the
shift change, but required the employee to becopertatime employee to accommodate
the request. The employee filed a human rights ¢ampfor discrimination the basis of
family status, which was denied because it did meet the “serious interference” test
defined inCampbell River On judicial review, the Federal Court returneé tiuman
rights complaint for redetermination because thst @ Campbell Riverwas too
restrictive, and “relgat[ed] this type of discrimation to a secondary or less compelling

status.3!

More recently, the Federal Court sought to delim@atlearer approach to family status in
Canadian National Railway v. Seeféyin this case, an employee received notification
that she would be transferred from Jasper to Vareoto fill a shortage. Because the
employee had two young children, she sent lettefget employer (CN) to ask about the
terms of her transfer to determine whether shedcoahtinue to properly care for her

children if transferred. CN did not respond to thegjuiries and terminated the employee
for refusing to accept the transfer. The Canadiamé&h Rights Commission found that
CN had discriminated against the employee on trsshaf family status. On judicial

review, the Federal Court upheld the Commissioasision, and set out a more nuanced

test for gprima faciecase of discrimination based on family status:

2 |bid at para. 39.
%2007 FC 36.

3 |bid at para. 29.
322013 FC 117%eele}



a. Does the employee have a substantial obligatiggrdeide childcare for the child
or children? Is the parent the primary care giwrd does the obligation go
beyond personal choice?

b. Are there realistic alternatives available for teenployee to provide for
childcare?

c. Does the employer’s conduct, practice or rule jet émployee in the difficult
position of choosing between her (or his) childcdigies or the workplace

obligations?®

While decided on a reasonableness standard anefdheemot technically binding, this
test finds some middle ground between the narrow lznoad approaches by limiting
protection to family obligations that are “substafitand are not a matter of personal
choice®* While the case law has not yet settled on onelstahnfor aprima faciecase of

discrimination based on family status, the modenpleyer would be wise to at least
engage in a dialogue with respect to the naturghef employee’s obligation and

availability of alternative caregiving.
B. Eldercare

In addition to childcare, human rights tribunalsvénarecognized eldercare as an
obligation that falls under the protection of “fdynstatus.” InDevaney v. ZRV Holdings
Ltd®* an employee was fired for leaving work regularlycae for his ailing mother. The
employee claimed that the employer was aware oblbligation, and that he was able to
work from home when necessary. The Tribunal foumat tthe employer had
discriminated against the employee on the basiamily status, and awarded $15,000 in

damages for injury to the employee’s dignity.

#bid at para. 78.

34 For a discussion of the whether “personal chogtesuld play a role in judicial reasoning on family
status cases, see the British Colombia Law Instiytaper “Human Rights and Family Responsibilities
Family Status Discrimination Under Human Rights LiavBritish Columbia and Canada,” BCLI Study
Paper No. 5, September 2012.

%2012 HRTO 1590.



The Tribunal engaged in an interesting discussibthe employee’s choices to leave
work to look after his mother. Instead of accepting employee’s eldercare obligation at
face value, the Tribunal examined the nature of éhmployee’s frequent absences to
determine whether they were truly necessary. Wimtest of the employee’s absences
were legitimate, as he was the primary caregiverfs mother and hiring a caregiver
would have been “impractical,” other absences wameecessary. In particular, the
Tribunal questioned the employee’s decision to wiookn home while his mother was
awaiting surgery, or visit her in the hospital agricore business houtsThe Tribunal
also faulted the employee for failing to propertyranunicate the nature of his obligation
to his employer. This case shows that while thea@uwis “parent-child” restriction to
family status can in fact encompass eldercardyeaehd of the day, the Tribunal will still

scrutinize the employee’s role in the accommodapiatess.

While eldercare is a live issue in Ontario, the terahppears to still be in its infancy in
BC. In Baines v. 0781380 BC L. an employee had requested time off to care for her
father, who had been hospitalized. As her fathbgalth deteriorated, she requested
additional time off by contacting her employer befder shift. The employee did not
observe company policy when requesting this tinfeaofl as a result, the employer
placed her on a mandatory one-month leave. The am@l never returned to work.
Without definitively ruling on an employer’s eldare obligations, the British Colombia
Human Rights Tribunal found that these facts wefcgent to establish a possible claim
of discrimination on the basis of family status.

The Modern Employer’s Response

Given the current uncertainty around the meanindaafily status discrimination, the
modern employer should be proactive and cognizarinoemployee’s potential family
obligations. For example, an employer should prewdcployees with advance notice of

changes to employment and give employees the apptyrtto respond. If an employee

% |bid at para. 148.
372011 BCHRT 266.
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makes a request for accommodation because of giwaig obligation, employers should
be open-minded about the request.

The common theme from caregiving jurisprudence appt be that, at the very least,
employers should communicate with employees teebethderstand the nature of their
familiar obligations — for example, whether the éoype is the primary caregiver, and
what times are most important for the employeefegaing responsibilities. On the one
hand, if an employer fails to communicate at althwan employee about his or her
request, the employee may receive additional dasmageen making a human rights
complaint®®On the other hand, if the employee fails to reakbynaonsider his or her

own resources, they may be faulted for not uphgldiheir end of the duty to

accommodate as well.

Accommodating the Modern Employee’s Gender ldentitiGender Expression

Canadian human rights legislation has been ameadedthe years to reflect changing
social values. For example, “sexual orientation”swaot a protected ground of
discrimination in the federal sphere until 1996heTmost recent set of amendments aim
to address discrimination against transsexualsg@ndered, and perhaps other traditional
gender non-conforming people, by adding “gendentith¢ and “gender expression” as

prohibited grounds of discrimination.

To date, amendments have been enacted in foudietiens>® Legislation in Manitob®
and the North West Territori€sbans discrimination on the basis of gender idgniihile
legislation in Ontari® and Nova Scotf& bans discrimination on the basis of both gender

3 For example, the employee $eeley(supranote 21)was awarded $20,000 because of her employer’s
recklessness in disregarding her inquiries abottramodation.

39 See Appendix “A” for a full list of which groundse protected in human rights legislation across
Canada.

“The Human Rights Cod€.C.S.M. 1987, c. H175 s. 9(2)(q).

“I Human Rights A¢tS.N.W.T. 2002, c. 18 s. 5(1).

*2Human Rights CodeR.S.0. 1990, c. H.19, s. 1.

*3Human Rights A¢R.S.N.S. 1989, c. 214, ss. 5(1)(na),(nb).
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identity and gender expression. If passed, Bill7®-@ill add both gender expression and
gender identity to the feder@anadian Human Rights Att

These legislatures have chosen not to define geitgertity and gender expression,
leaving the terms to be interpreted by human rigfilbsinals, arbitrators, and the courts.
The Ontario Human Rights Commission’s policy, whigmot law per se, defines gender
identity as “linked to a person’s sense of self] #me sense of being male or femafe.”
While gender expression has yet to be defined en éverpreted, it could be interpreted
as an individual's external display gender throutjless or habit, rather than the
individual’s internal identity®

These amendments provide a clear basis for tradegeth and transsexual individuals to
claim discrimination. Without gender identity ass@parate ground, transgendered and
transsexual individuals have been forced to fitirthtaims into other grounds of
discrimination, including sex, sexual orientatiand even disability. As late as 2012, the
Ontario Human Rights Tribunal still considered “@en Identity Disorder” to be a

“disability” for the purposes of the Ontarituman Rights Cod¥

Beyond human rights legislation, many collectiveeggnents in unionized workplaces
contain anti-discrimination provisions. As a lintitem on management rights, these
provisions require that the employer’s workplackesibe fair and reasonable. Given the
dearth of caselaw on gender expression as a pedtegtound of discrimination,

*4 This Bill passed second reading on June 6, 208 2fAhe date of writing, an amendment had been
proposed to define “gender identity” and removerntigr expression” in order to gain ConservationyPart
votes: Bradley Turcotte, “Federal trans rights inilthe house Feb 27Xtra, February 12, 2013. Online:
http://www.xtra.ca/public/National/Federal_tranghtis_bill_in_the_House_ Feb_27-13152.aspx

“5 Ontario Human Rights Commission, “Gender Ideritiopline: http://www.ohrc.on.ca/en/gender-identity
* For a more thorough discussion of gender expressige Ryan Edmonds, “Ontariétsiman Rights
CodeAmendments: Deconstructing ‘Gender Identity’ aGe&hder Expression,” December 2012, Ontario
Bar Association, Sexual Orientation and GendertitieSection, vol. 2 no.2.

47 XY v. Ontario (Minister of Government and Consuenvices)2012 HRTO 726. For other cases on
transgendered applicants claiming discriminatioseliaon disability, seldogan v. Ontario (Minister of
Health and Long-Term Carg2006 HRTO 32Vancouver Rape Relief v. BC Human Righ@00 BCSC
889;Kavanagh v. Canada (Attorney Genergp001] C.H.R.D. No. 21Ferris v. Office and Technical
Employees Union, Local 151999] B.C.H.R.T.D. No. 555heridan v. Sanctuary Investments | {ti999]
B.C.H.R.T.D. No. 43Mamela v. Vancouver Lesbian Connecfifir999] B.C.H.R.T.D. No. 53.
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employers should be mindful of this case law whemsaering what the scope of gender

expression may entail.

For example, arbitrators have struck down workplades on the basis of reasonableness
that prohibited males from having longer than gelmgth hair®® males from wearing
earringé® or facial jewelry in general, and from having or not having facial h#ir.
While in the past an employer could justify sucligies based on evidence of customer
preferenced’ in modern times, arbitrators have been less willto accept this
explanation when the policy is based on sex disodtion and sex stereotypifgWhile

not as a direct analogy to gender expression astabited ground under human rights
law, this shift in the arbitral case law is nonétss indicative of changing societal

attitudes amongst judicial decision-makers.

The rights of transgendered people in the workpleeee been considered in relatively
few human rights decision.0One case, however, is a particularly egregiousngia of
transgender employees’ socio-economic vulnerabilitferris v. OTEU® the employee
(Ferris) suffered discrimination from both her umand her employer. The employee was
biologically male, and had worked as a woman vhtheémployer for 19 years. When co-
worker complained that “a man was using the womuarishroom,*® the employer and
the union treated this complaint as legitimate aodspired to remove Ferris from the
workplace. Notably, the union held secret meetiaggout her under the guise of

“accommodation,” had the very person who filed themplaint be her union

“8 Empress Hote{1992), 31 L.A.C. (4th) 402 (McEwen).

9 Co-op Centre Ltd(1990), 17 L.A.C. (4th) 186 (Collier). The arbtwanot only claimed the prohibition
on allowing men to wear earrings were unreasonaéblithat it was also discriminatory as well.

*0\West Lincoln Memorial Hospitg2004), 126 L.A.C. (4th) 52 (Luborsky).

1 Waterloo (Regional Municipality) Police ServicesaBb(1999), 85 L.A.C. (4th) 227 (Knopf). Note that
this was a blanket ban and was grieved on groundsaited to religious discrimination.

2 See e.gCanadian Freightways Ltd1995), 49 L.A.C. (4th) 328 (Korbin), where agey of customer
preferences was used to justify banning male offtef from wearing shorts.

3 See e.gThrifty (Canada) Ltd(2001), 100 L.A.C. (4th) 162 (Larson).

> For additional examples, sbixon v. Vancouver Rape Relief Soci¢p00] B.C.H.R.T.D. No. 32,
overturned 2005 BCCA 601, leave denied [2006] S.&.6lo. 365;Montreuil v. National Bank of Canada
[2004] C.H.R.D. No. 4. For an academic opinion diywhis may be the case, see Ryan Edmonds
“Breaking Open the System: A Multi-Party AnalysisGender Transitions as an Effective Industrial
Relations Process” (2012) 31 Windsor Rev. of Legmal Social Issues 155.

5[1999] B.C.H.R.T.D. No. 55.

*% |bid at para. 25.
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representative, and refused to file a harassmeavagice against the employer. As a
result of this treatment, Ferris relapsed into rakiihess and was unable to work.

The Tribunal found that the employer and the urfiad discriminated against Ferris on
the basis of both sex and disability. In cominghis conclusion, the Tribunal recognized

the unique vulnerability of transgendered and sarsal people in the workplace:

“I accept that transgendered people are partigulatiinerable to
discrimination. They often bear the brunt of our cist/'s
misunderstanding and ignorance about gender igeititthe context of
the workplace, washroom use issues are often domienand, in the
absence of knowledge, sensitivity and respectlfaoacerned, can inflict

a great deal of emotional harm on the transgendssesbn.”

Despite the serious emotional and economic harnerexpced by Ferris, the Tribunal

only awarded her $6,000 for lost wages and injarlger dignity and self-respect.

The Modern Employer’s Response

Ferris illustrates the importance of procedure, commuigoa policy enactment, and
training to avoid unnecessary conflict and potérmtiscrimination on the basis of gender
identity and gender expression in the workplacecddise issues of transgenderism and
transsexualism are relatively new in Canadian donsoess, some employers and unions
may be prone to a knee-jerk reaction to these $ssuthe workplace. This is precisely

the type of response that the modern employer dhsitilze to avoid.

To avoid potential claims, the modern employer $thaunticipate issues that might arise
from different expressions of gender in the workplaFor example, the employer should
have a policy in place to accommodate the employdesce of the men’s or women’s
washroom. While employers have met their duty t@oaumodate by providing
transgendered employees or clients with a privasshnoom in the past (often the

“handicap” washroom), it is possible that employei be held to a higher standard of
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accommodation given the recent legislative moverteefarmally recognize this form of

discrimination.

As an example of what types of accommodation mightappropriate, the Toronto
District School Board’s policy on washroom accesscgates the range of options an
employee might prefer:

“Employees have the right to use a washroom thaetesponds to their
gender identity, regardless of their sex assignedidgh. Requiring
employees to ‘prove’ their gender (by requiringaxtor’s letter, identity
documents, etc.) is not acceptable. The employsafsidentification is
the sole measure of their gender. Where possitheats will also provide
an easily accessible all-gender single stall wamhrdor use by any
employee who desires increased privacy, regardbésthe underlying
reason. However, use of an allgender single stadhnoom should always
be a matter of choice for an employee. No individiould be compelled
to use one due to continuing harassment in a gexppeopriate facility. If
possible, the provision of more than one all-gena@&ashroom is

encouraged>

In addition to washroom use, employers should alsesider proactively adopting a
policy on gender transitions in the workplace tswer that all employees know they
have a welcoming environment should they choosedme out”. Such policies should

cover an employee’s desire for confidentiality, @me change, a transfer, or medical
leave for possible surgeries. This policy shoukbahandate sensitivity training for all

employees during the transition process.

" Toronto District School Board, “TDSB Guidelines tobe Accommodation of Transgender and Gender
Non-Conforming Students and Staff,” 2011 at p.Qdline:
http://www.tdsb.on.ca/wwwdocuments/programs/geniased_violence_prevention__gbvp_/docs/FINAL
%20TDSB%20Transgender%20Accommodation.pdf
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Looking Ahead: Equality Rights for the Aging Workforce

Employers will encounter unique problems in workgla with an increasing number of
older employees. From the accommodation perspeameloyers may need to consider
more flexible workplace arrangements for employe#® continue working past the
traditional retirement age. For example, employeosild consider allowing older
employees to work fewer hours, work from home, ab-$hare with other employees.
This would allow employers to retain the skills agerience of older employees while

still complying with human rights legislation.

From a pension and benefit perspective, howevendad ahead is much less certain. For
example, while the courts have already recognihatl fame-sex couples are entitled to
pension benefit¥ the aging workforce combined with modern familyaagements has
created an interesting challenge in Ontario’s pendaws. InCarrigan v. Carrigan
Estate® a pension plan member passed away before hismetitt, leaving both a legal
spouse and a common-law spouse. He had been ssp&m@an his legal wife for over a
decade, and had lived with common-law wife for omere years. Both claimed to be
entitled to the plan member’s pre-retirement démghefit as “spouses” under Ontario’s
Pension Benefits A¢tPBA).

The Ontario Court of Appeal held that the bendiibidd go to the plan member’s legal
wife. The Court reasoned that because the worditiged®BAexcluded spouses who live
“separate and apart,” and common-law spouses byitieh cannot live “separate and
apart,” the Legislature must have intended thay tedally married spouses were entitled
to this benefit. Leave to appeal to the SupremertGaiuCanada is being sought in this

case.

In terms of benefits, human rights and employmeandards legislation currently
permits otherwise unlawful distinctions in pensiand benefits plans so long as that
distinction is based on actuarial lmona fideggrounds. For example, in a recent case, an

M. v. H, [1999] 2 S.C.R. 3canada (Attorney General) v. Hislpj2007] 1 S.C.R. 429
92012 ONCA 736.
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arbitrator recently held that a two-tiered benefan for older and younger employees
was not unlawful, and that the legislation whichmpiéted it was not unconstitution®l.

While this may be the current legal landscape,nttoglern employer should recognize
that this regime may come under heavy legal andhdsy challenge in the future as the

Canadian workforce continues to age.

Conclusion

As Canadian society evolves, the modern employest mdiapt to ensure that employees
are treated fairly. Human rights law has recentlpleed to prohibit discrimination
against those who are caregivers to family memtaard, those with a non-traditional
sense of gender identity. In addition, an evenggvorkforce continues to complicate
the existing legal landscape. To maximize compkaaed harness the associated benefits
of a diverse and inclusive workforce, the moderrpleryer should be proactive about
these changes by enacting policies and trainingrpros to create workplaces that are

welcoming for everyone.

About the Authors

Ryan Edmonds

Ryan Edmonds is an Employment and Labour lawyétaanan Blaikie’s Toronto office

where his practice encompasses all aspects of \amekaw.

In addition to traditional legal advocacy beforaus, tribunals, and arbitrators, Ryan
crafts proactive workplace policies and traininggrams tailored to businesses’ strategic
needs. Ryan is also a member of the firm's Wokgllvestigation Practice Group,

where he is called on as a neutral third partyotedact investigations into allegations of

employee misconduct.

¢ Chatam-Kent (Municipality) and O.N.£0’Brien) (2010), 202 L.A.C. () 1 (Etherington).



17

During his articles Ryan was seconded to the Qmtaabour Relations Board where he
clerked for the Vice-Chairs and assisted the BoS8alicitors with responses to

applications for judicial review.

Ryan is active in the community. He was a founddmgpctor of Out on Bay Street, and is
currently a section executive of the Ontario Basdation’s Sexual Orientation and
Gender Identity Committee.

Ryan can be reached at 416.777.4189 or at REdmdmeisg@n.ca.

Emily Shepard

Emily is an Articling Student in the Toronto officé Heenan Blaikie LLP.

Emily is a graduate of University of Toronto's Fhguof Law and holds an
undergraduate degree in International Relations fatsn University of Toronto. Emily
is fluent in Spanish, and prior to law school saeght English at the high school and

elementary levels in Spain.

During her articles with the firm, Emily will be sended to clerk for the Vice Chairs of

the Ontario Labour Relations Board.

Emily can be reached at 416.360.6336 ext. 2423E5tepard@heenan.ca.

HBdocs - 14272009v1



