Statement of Constitutional Law Scholars on the Supreme Court Vacancy

February 24,2016

We write as constitutional law scholars to urge President Obama and the United States Senate to fulfill their
constitutional duties with regard to the vacancy that exists on the Supreme Court because of the death of
Justice Antonin Scalia. We do not write in support of or in opposition to any specific candidate. Rather, our
position is simply that the President has the duty to nominate a candidate to fill the current Supreme Court
vacancy and the Senate has the duty to “advise and consent,” which means to hold hearings and to vote on the

nominee.

Article II of the Constitution is explicit that the president “shall nominate ... judges of the Supreme Court.”
There is no exception to this provision for election years. Throughout American history, presidents have
nominated individuals to fill vacancies during the last year of their terms.

Likewise, the Senate’s constitutional duty to “advise and consent” - the process that has come to include
hearings, committee votes, and floor votes - has no exception for election years. In fact, over the course of
American history, there have been 24 instances in which presidents in the last year of a term have nominated
individuals for the Supreme Court and the Senate confirmed 21 of these nominees.

The Senate, of course, has discretion in the method of carrying out its constitutional duty to “advise and
consent,” but for the Senate not to consider a nominee until after the next president is inaugurated would be
unprecedented and would leave a vacancy that would undermine the ability of the Supreme Court to carry
out its constitutional duties. It would mean that the Court would have to function with eight justices for the
remainder of this term and virtually all of the next. This inevitably would mean 4-4 splits in a significant
number of cases. During the October Term 2014 there were 66 decisions of which 19 were 5-4. A vacancy on
the Court for a year and a half likely would mean many instances where the Court could not resolve a split
among the circuits. There would be the very undesirable result that the same federal law would differ in

meaning in various parts of the country.

We urge the President to nominate as soon as reasonably possible an individual to fill the vacancy existing on
the Court and the Senate to hold hearings and vote on the nominee.
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