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editor’s preface

In 1999 the Washington Post won the Pulitzer Prize for Public Service,
perhaps the most coveted of journalistic prizes, for “Deadly Force,” a five-part
series of articles that sought to explain the alarming frequency with which
police officers in Washington D.C. killed residents of the city they were charged
with protecting. The series identified a number of causes for the epidemic of
police violence, including poor training, inadequate supervision, and minimal
accountability. In “‘Deadly Force’ Revisited: Transparency and Account-
ability for the D.C. Police Force,” Karen Hopkins digs deep into the data to
demonstrate that a decade and a half, later many of the same problems remain.

This article could hardly be more timely. Over the past two years there has
been a great awakening to the fact that police violence is a national epidemic
that can no longer be tolerated, particularly in cities like the District of Co-
lumbia where there are large concentrations of African Americans. There have
been mass uprisings around the country. Protesters and activists, including the
bold and tireless Black Lives Matter (BLM) movement, continue to demand
reform. Even in the teeth of so much popular anger and resistance, police who
kill, even under circumstances that, for any civilian, would constitute probable
cause for arrest and prosecution, still tend to enjoy impunity. The framework
of our criminal justice system is designed to exonerate them. Darren Wilson
was not indicted after he shot and killed Michael Brown, an unarmed teenager,
in Ferguson, Missouri. Daniel Pantaleo was not indicted after choking Eric
Garner, also unarmed, to death on Staten Island. Prosecutors did all they could
to insure that a grand jury would not indict Timothy Loehmann, who shot and
killed 12-year-old Tamir Rice, armed only with a toy gun, in Cleveland. The
list goes on interminably.

“‘Deadly Force’ Revisited,” exploring how the reforms that followed the
Post’s landmark series have fallen short, helps demonstrate how frustratingly
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Karen Hopkins

“DEADLY FORCE” REVISITED:
TRANSPARENCY AND ACCOUNTABILITY
FOR D.C. POLICE USE OF FORCE

Introduction

In 1999, a Washington Post investigative series entitled “Deadly Force”
revealed that the Metropolitan Police Department (MPD) in the District of
Columbia had “shot and killed more people per resident in the 1990s than any
other large American city police force.”! The Post found that in some cases the
police investigated themselves and failed to conduct a thorough investigation
of shooting incidents. Media attention prompted police leadership to submit
an unprecedented request that the Department of Justice (DOJ) conduct a
“pattern or practice” investigation.

DOJ’s investigation did in fact reveal a pattern or practice of the use of
excessive force by MPD officers. DOJ subsequently monitored the MPD
from 2002 to 2008. Since 2008 however, there has been decreased oversight
of the MPD. In March 2015, shortly after protests erupted in Baltimore fol-
lowing the death of Freddie Gray, the District of Columbia Auditor ordered
areview of MPD’s use-of-force policies to determine whether MPD remains
in compliance with DOJ’s recommendations.? While the audit will review
MPD policies for compliance, this article examines whether the MPD has
maintained its commitment to reform or has slid back into old habits. This
article uses available data to analyze whether the MPD exhibits a pattern or
practice of police misconduct sufficient for another DOJ investigation and
further reforms to MPD policy and practice.

The first section details the problems MPD faced in the 1990s as identified
by the Washington Post investigation and a Human Rights Watch (HRW) report
on police brutality. The second section summarizes the DOJ’s investigation
and MPD compliance with a Memorandum of Agreement (MOA) between
2002 and 2008. The third section relies on self-reported data from the MPD
and the Office of Police Complaints (OPC), as well as external data from the
FBI and other sources, to show that practices observed during the post-DOJ
oversight era from 2009 to 2014 repeat the patterns from the 1990s. The
final section argues that the warning signs of problems persist today along
with new challenges and opportunities for reform. This article suggests that
these warrant a thorough examination and transformation of present MPD
practices relating to transparency and accountability, as steps toward a more
just policing system.

Karen Hopkins is a J.D. candidate at University of the District of Columbia David
A. Clarke School of Law.
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MPD Use of excessive force in the 1990s

By the mid-1990s it became apparent that the District of Columbia MPD
civilian oversight system was not properly functioning. Activists and leadership
both from within the MPD and outside it made attempts to create more effec-
tive civilian oversight during the *90s, but problems persisted. The Washington
Post “Deadly Force” series highlighted mounting concerns over MPD abuses,
focusing on factors that contributed to its alarming use of deadly force. The
Human Rights Watch multi-city report targeted the roots of the MPD’s police
brutality as a system-wide lack of transparency and accountability.
Washington Post investigation: “Deadly Force”

Washington Post investigative reporters were awarded a Pulitzer Prize in
1999 for their “Deadly Force” series of articles. The series revealed that MPD
officers fired their weapons more than twice as often as other major metro-
politan area police departments.’ Eighty-five people were shot and killed by
DC police between 1990 and 1998.* The Post series discussed six deficiencies
including incomplete reporting and tracking of police use of force, failure to
properly train new and continuing officers, off-duty shootings and shooting at
cars, failure to discipline officers guilty of misconduct, ineffective complaint
investigations, and costly litigation.’

Incomplete reporting and tracking hinders accountability for officers.
The 1998 Washington Post investigation found that shooting incidents were
under-reported or misreported by 33 percent.’ Investigative reporters at the
Post found seven fatal shootings were missing from police shooting trend
records from 1994 t01997, and seven other fatal shootings were mislabeled
as nonfatal.” Poor and incomplete background checks of officers during the
hiring period from 1989 to 1990 were cited as potential reasons for their
increased use of force.®

Criminologists and police officials agree that training and supervision are
often underlying factors impacting the likelihood of police use of excessive
force, particularly for shootings.’ Failure to train officers on proper use of
force and use of firearms puts officers and citizens at risk. As of March 1998,
approximately half of DC police “had not been certified on their firearms, as
required by department regulations.”!® Experts consider a twice yearly retrain-
ing a bare minimum for firearm competence.!! Department regulations require
firearms training every six months, in line with expert recommendations.
However, the requirement is not strictly enforced. The Post investigation found
that “75 percent of all D.C. officers involved in shootings during 1996 failed
to comply with the retraining regulation.”'? A high demand for street duty
and poor management contributed to the training deficiencies, as well as lead
contamination at the shooting range, which shut it down in the early 1990s.'3

Geoffrey Alpert, a criminologist at the University of South Carolina and
an expert on police violence, used data to compare lethal police shootings
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involving vehicles in Miami and Washington D.C.'* Generally, police are
instructed to resist shooting at cars due to the increased risk of harming pas-
sengers in the vehicle as well as bystanders in the vicinity. Miami had double
the population of Washington, with approximately the same size police force
and more crime. Yet the MPD had a disproportionately larger number of oft-
duty police shootings and shootings at cars.!* MPD officers fatally shot nine
people in cars during a five-year period, compared with Miami’s four in ten
years. MPD officers also “fired three times as many bullets per car shooting.”!®
Oft-duty shootings can be problematic because citizens may not realize they
are interacting with a police officer and officers are more likely to feel vulner-
able without backup.!’

According to MPD regulations, every gunshot fired by an officer undergoes
a rigorous, multilayered review. The Post found however that during the
1990s, the police shooting investigation process was ineffective.!® In some
cases, “Bullet wounds were undercounted. Witness statements disappeared.
Basic forensic tests were not conducted. Officers were allowed to shift their
accounts or submit vague statements. And investigations of fatal shootings
sometimes were conducted by direct supervisors instead of an independent
unit.”" Essentially, the police were allowed to investigate themselves, and in
many cases failed to investigate thoroughly. The MPD review of shootings
ruled nine of every ten shootings justified during hearings closed to the public.

In the mid-1990s, police investigators found three shootings to be unjusti-
fied.® Citizen complaints do not necessarily indicate an officer was in the
wrong. However, even officers with multiple complaints and lawsuits faced
little discipline from the MPD during the 1990s. Of the 422 police shootings
reviewed, 87 percent were declared justified between 1994 and 1997.2' Only
two of the shootings led to criminal charges against officers.”? Former deputy
chief Claude Beheler explained that, “Disciplinary systems are often referred
to as “the Bermuda Triangle,” where investigations into officer misconduct
languish and even vanish.”? Individuals did not specifically protect officers;
rather it was the system that protected them.

The city had a public interest in police misconduct cases because litigation
cost the city millions of dollars each year. Over 750 civil lawsuits were filed
between 1990 and 1998.* More than seventy of those lawsuits were related
to police shootings.?

As aresult of the Post series, the MPD began implementing non-lethal-force
technologies, such as pepper spray. The implementation of these strategies was
credited with a 78 percent drop in death or injuries resulting from shootings in
just two years.? The number of deaths dropped drastically from twelve to one,
and the number of times officers fired their weapons declined by 48 percent.?’
Media coverage from the Deadly Force series raised awareness and public
pressure on leaders, serving as a catalyst for several MPD reforms addressing
use of excessive police force in D.C.
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HRW Report “Shielded from Justice”

Human Rights Watch (HRW) published a report in 1998 entitled “Shielded
from Justice: Police Brutality and Accountability in the United States.” The
report surveyed police brutality in ten major U.S. cities and recommended
policy changes to improve transparency, accountability, investigation and civil-
ian review.?® One of the cities cited in the HRW report was Washington, D.C.

HRW?’s requests for information from the MPD and the District government
sent in 1996 remained unanswered for two years. One explanation for the lack
of public access to information was simply that information was not collected
or tracked. For example, data and statistics were not publicly available “re-
garding prosecution efforts against police officers, reasons for prosecutorial
decisions, or prosecutorial success rates in these cases.”” HRW observed that
district attorney’s offices generally did not track or maintain data related to
police officers who were prosecuted. Without this data, HRW warned, it was
impossible to know whether local cases were being handled appropriately
or if federal prosecutors should have conducted their own investigations.
Similarly, many citizen review boards did not track civil lawsuits, settlements,
or the costs of abuse for cities.’! High profile cases, on the other hand, led to
increased public scrutiny.

According to a 1999 Amnesty International report, the DOJ “filed criminal
charges against 74 officers for excessive force in 1998, a 12-year high.”*
Prosecutors rarely pursue cases of police abuse because of the high legal
threshold required to prevail. Prosecutors must prove an officer had specific
intent to deprive a citizen of his or her civil rights. The scarcity of resources
devoted to these types of cases may also be an indicator that prosecutions of
law enforcement officers for civil rights violations are a low priority. According
to HRW, twenty-nine D.C. officers were prosecuted “for assaultive behavior”
between 1990 and 1998.%* Civil lawsuits typically held a city financially re-
sponsible rather than the officer.

The HRW report added the additional dimension of race, which was over-
looked in the Post articles. The report identified problems specific to D.C.,
which included cultural and linguistic barriers to interactions with the Latino
population and inadequate firearms training.** D.C.’s Latino task force ob-
served “areal or perceived pattern of widespread, endemic racism and physical
and verbal abuse by the MPD against the Latino community, particularly in
the Third District, which had the highest concentration of Latino residents.””*

The HRW report recommended that police departments adhere to interna-
tional human rights treaties ratified by the U.S., standards for police such as
the International Covenant on Civil and Political Rights and the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punish-
ment and the UN Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials.*® HRW also called for proportionality in the amount
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of force used when required, the adoption of reporting requirements when
force or firearms were used, and for governments to ensure that “arbitrary or
abusive use of force and firearms by law enforcement officials is punished as
a criminal offence under the law.”’

DOJ Oversight and Monitoring: 2002-2008

According to 42 U.S.C.S. § 1983, “Every person who, under color of any
statute, ordinance, regulation, custom, or usage, of any State or Territory or
the District of Columbia, subjects, or causes to be subjected, any citizen ...
deprivation of any rights, privileges, or immunities secured by the Constitu-
tion and laws, shall be liable to the party injured ... except that in any action
brought against a judicial officer for an act or omission taken in such officer’s
judicial capacity.”* The DOJ’s Civil Rights Division Special Litigation Section
is responsible for suing police departments that violate constitutional rights as a
“pattern or practice.”* They receive thousands of complaints annually, but pros-
ecute only a handful. Spurred in part by the Post media coverage and the HRW
report, the DOJ initiated an investigation into the MPD complaints process.

The Special Litigation Section of the Civil Rights Division of the Justice
Department is responsible for prosecuting cases of police abuse.* In the
early 2000s, MPD Chief Charles Ramsey requested that the DOJ conduct an
investigation of the MPD.* The DOJ Civil Rights Division’s investigation of
MPD’s use of force revealed “a pattern or practice of use of excessive force
by MPD” and it recommended policy improvements.*? It identified deficien-
cies in critical MPD policies including use-of-force reporting, investigation,
training, establishment of an early warning tracking system, and complaint
system reforms.** A MOA between the DOJ, the Mayor, and the MPD outlined
a course of action regarding deficiencies identified by the investigation.

From 2001 to 2008, between 811 and 976 incidents were reported involv-
ing use of force by MPD officers.* During the monitoring period, the MPD
reported 29 fatal police shootings.* According to experts, police use of force
should be limited to about 1 to 2 percent of all incidents in police depart-
ments.*® Approximately 15 percent of use-of-force incidents involved use of
excessive force by MPD officers.*” The DOJ’s investigation found that MPD
policy does not explicitly mandate officers to report the use of all physical
force, which meant use-of-force incidents were likely to be under-reported.

The DOJ found that the MPD’s complaint system was ill equipped to con-
duct thorough, fair, and timely investigations or promote accountability. In
some cases, the MPD investigators failed to record the location of physical
evidence, perform ballistics comparisons, photograph the scene, or interview
witnesses.*® Despite the number of shootings and use-of-force incidents re-
ported in the media, complaints related to fatal shootings were rare. One reason
for this may have been that the complaint process discouraged individuals
from filing complaints. The policy required employees to ask individuals to
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appear in person at MPD in order to file the complaint, which had a deterrent
effect. The-Office of Police Complaints (OPC) records for use-of-force hear-
ing outcomes do not include deadly force or shooting cases, perhaps because
these cases are settled through civil suits or investigated by the Internal Affairs
Bureau (IAB).* Police departments and citizen review units, as a rule, will not
initiate an investigation into alleged police brutality without a formal complaint.

The MPD provided use-of-force training in an uncoordinated manner with
insufficient oversight by policy makers or legal staff.® Use-of-force training
was often in conflict with applicable law and MPD policy. For example, the
MPD failed to review training needs after unintentional shootings.

At the time of the DOJ investigation, the MPD did not have a comprehensive
risk management process such as an Early Warning Tracking System (EWTS)
designed to identify and track officers previously engaged in excessive force
or with multiple complaints of misconduct. In 2002, the EWTS database did
not capture use-of-force, and only retained data for two years. The MPD unit
responsible for the system was understaffed, with only one officer responsible
for maintaining the entire database, tracking complaints, reviewing the quality
of complaint investigations and conducting financial audits.

In many cases where the MPD ruled use of force “unjustified,” or a citizen
complaint of excessive force was “sustained,” the DOJ did not receive evi-
dence that the MPD issued a corresponding disciplinary action for the officer.
Only two officers were prosecuted for excessive force during the monitoring
period in 2007.°!

In 2005 and 2006, the MPD refused to take disciplinary action against of-
ficers in a significant majority of OPC cases where “officers had not cooperated
with OPC’s investigation or mediation of police misconduct complaints.”?
In response, the OPC aggressively publicized the failure to discipline as re-
quired by law via the MPD management and D.C. Council. The OPC warned
the failure “hindered OPC’s ability to gather the facts in its investigations,
jeopardized the agency’s independence, and had the effect of encouraging
further non-cooperation by officers.”* In April 2007, MPD Chief Cathy Lanier
issued directives instructing employees to cooperate fully with the OPC and
that officers who did not cooperate would be disciplined. Within a month of
the directive “the number of instances of non-cooperation fell dramatically
and discipline has been imposed regularly.”

Overall, the DOJ investigation concluded that the MPD training, complaint,
investigation, and disciplinary processes were inadequate and inefficient. To
correct these policy deficiencies, the DOJ recommended that the MPD: (1) ex-
pand the definition of the “use of force™ to include all physical force and use of
an instrument on a civilian; require officers to report every use of force; create
a reporting form that tracks the type of force, the particular circumstances,
injuries, etc.; train officers on policies; and monitor compliance with policies;
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(2) ensure the complaint system clearly delineated the respective roles of the
OCCR and the MPD; conduct community outreach regarding complaints,
track complaints in a database, and improve the investigation of complaints;
(3) collect and track all data related to officer use of force, litigation pertain-
ing to excessive force, and the results of all investigations; (4) revise and
update disciplinary policies with regard to adequate and timely discipline for
excessive force cases; and establish a centralized system for documenting and
tracking all disciplinary actions; (5) require that investigations for all serious
use of force be conducted by the MPD’s Force Investigation Team; that the
MPD provide all use of force investigators with proper training investiga-
tion techniques, basic forensics, disciplinary and administrative procedures;
supervisory reviews should assess whether the use of force was reasonable;
whether misconduct occurred; and any need for additional training; and
(6) reform its training program by increasing the quantity and quality of use
of force training; enhance its written and applied firearm training; and ensure
shooting investigations include a firearm safety perspective.*

By 2007, the MPD had achieved substantial compliance with 61 percent
of the provisions listed in the MOA..*® This is an average of about 10 percent
progress per year. In 2008 the MPD was able to bring compliance levels up to
80 percent,’” an increase of 20 percent in just three months, at which point the
DOJ agreed to release the MPD from monitoring.*® Such a quick turnaround
occurred in conjunction with a new police chief, Cathy Lanier, being appointed.
There was hope that new leadership would summon renewed commitment
to reform, but without adequate follow-up about the changes made during
the course of those three months it would be difficult to assess whether the
reforms were real or merely cosmetic.

Four broad provisions of the MOA were not implemented as of the June
2008 final report. These included community outreach, revising the complaint
process, documenting complaint and disciplinary action, and field training
related to use of force.” First, paragraph 91 of the MOA required the MPD
to conduct quarterly community outreach programs in each district to inform
citizens of the complaint process and to receive complaints.®® In Fiscal Year
2013, the OPC continued this outreach work, conducting or participating in
twenty-six outreach events, including at least one in each of the District’s
eight wards.® Second, paragraph 94 of the MOA required the MPD’s Office of
Professional Responsibility (OPR) to receive and record all citizen complaints
filed with the MPD within twenty-four hours.®? Third, paragraphs 107—117 of
the MOA related to the database documentation of use of force incident com-
plaints, investigation results, disciplinary actions and adjudication.®® Fourth,
paragraph 121 of the MOA required oversight of the Field Training program
including curriculum, trainers, evaluation, and needs assessments related to use
of force.®* These components of the MOA, left unresolved despite six years of
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oversight, were arguably the underlying cause of the MPD’s problems. Fol-
lowing the final report, the MPD was required to submit bi-monthly progress
reports for these specific MOA provisions.®

Despite reforms, many of the issues identified by the Post, HRW and the
DOJ investigations have resurfaced since 2008. Some previously instituted
reforms have relaxed enforcement, and some were never implemented. If the
MPD fails to implement the DOJ recommendations, the DOJ’s Civil Rights
Division lacks the authority to file a civil lawsuit against the police depart-
ment.% However, community organizations or individuals are able to supply
evidence necessary to initiate a DOJ investigation by monitoring and reporting
incidents to the Civil Rights Division’s Special Litigation Section.®® Current
facts demand such an investigation begin immediately.

Hybrid complaint system: 2001-present

At the time of the DOJ investigation and up to the present, the MPD has
had a dual complaint process whereby citizens can submit police misconduct
complaints directly to the MPD or to the OPC. In 2001 the Office of Citizen
Complaint Review (OCCR) with its governing Citizen Complaint Review
Board (CCRB) and were inaugurated as an independent agency in charge of
reviewing and resolving police misconduct complaints.®’ The CCRB consisted
of five volunteer members, including a member of the MPD, and four private
citizens with no current affiliation with law enforcement agencies.®® Board
members were appointed by the mayor with the approval of the D.C. Council
and served staggered three-year terms.® In 2001, an OCCR staff of fourteen,
including two senior investigators and five line investigators had the daunt-
ing task of addressing a backlog of hundreds of complaints left over from
the previous CCRB.” The statute creating the CCRB and OCCR followed a
hybrid model for citizen oversight in that the office was independent and could
make policy recommendations to the MPD.” However, the OCCR was still
dependent on MPD cooperation for access to evidence and officer interviews.”

Currently, complaints submitted to the MPD are investigated by the IAB.
The IAB has the authority to investigate any type of complaint, including lethal
and serious non-lethal use of police force.” Once a complaint is received, an
MPD official contacts the complainant to inform him/her that the complaint
is being investigated and to obtain any necessary information.”* As part of
the TAB investigation, the officer against whom the complaint is alleged is
interviewed, along with any witnesses. Unless complainants request to remain
anonymous, officers are entitled to know their names.” Once an investigation
is completed, a finding of either Sustained, Insufficient Facts, Exonerated or
Unfounded is made. If complainants are not satisfied with the outcome they
may appeal to the Chief of Police in writing.”

In 2004, D.C. passed a law changing the name of the CCRB and OCCR
to the Police Complaints Board (PCB) and the Office of Police Complaints
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(OPC), while leaving the structure intact.”” The OPC and its investigative staff
are independent of MPD and not under the direct control of the Mayor.”® The
OPC has authority to investigate complaints that allege abuse or misuse of
police powers, including use of unnecessary or excessive force filed within
forty-five days of the underlying incident.” Each complaint is assigned to an
OPC staff investigator.®® After conducting interviews and collecting evidence,
an investigative report is drafted for each complaint. The Executive Director of
OPC determines whether the complaint should be dismissed, referred to third
party mediators for resolution, or where there is “reasonable cause to believe”
that police misconduct occurred it is referred to an independent complaint
examiner.®! With the approval of a PCB member, complaints can be dismissed
if they are deemed to lack merit, if complainants refuse to cooperate with the
investigation, or if they fail to participate in the mediation process.> A survey
and comparison of mediation programs used by different police departments
cited OPC’s performance “at or near the top of all of the programs around the
United States.”® If the complaint is sustained, the MPD uses a progressive
discipline system whereby officers with multiple sustained complaints against
them receive increasingly harsh penalties.

The OPC is required to refer complaints alleging criminal conduct by police
officers to the U.S. Attorney’s Office, which determines whether to prosecute
officers, including for all lethal shootings involving police.** Mediation through
the Community Dispute Resolution Center is voluntary and provides an op-
portunity for the officer and complainant to reach a mutual understanding
without the expense of formal litigation.®

Officers have an opportunity to submit written objections to the OPC’s in-
vestigative report for review by complaint examiners. % As 0of 2007, OPC was
utilizing a pool of fourteen complaint examiners. Officers and complainants
may be represented by counsel during hearings.®” The complaint examiner
issues a written decision on the merits of the complaint based on the inves-
tigative report and/or an evidentiary hearing.®® The Police Chief is bound
by any complaint examiner decisions sustaining complaints and is required
to discipline officers.*” If the Police Chief believes the examiner “clearly
misapprehends the record...and is not supported by substantial, reliable, and
probative evidence in that record” the Chief can request a final review by a
panel of three complaint examiners.*

Methodology of this study

The findings in this report are based on MPD and the OPC annual reporting
on use of force incidents. This study used the MPD annual reports posted
on MPD’s website from 1998-2000 and 2006-2013.”' The MPD annual
reports do not account for citizens killed by police with other weapons or
bodily force, nor do they include details of whether police shootings were
justified or unjustified.
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The OPC annual reports fill some of these gaps and provide greater detail
than the MPD annual reports.”> National data is drawn from the Center for
Disease Control and FBI databases to draw comparisons between DC and other
large metropolitan areas in the U.S.” The FBI and DOJ already collect some
data, but could improve tracking and monitoring of police department use of
force with additional data collection. The Uniform Crime Reporting (UCR)
database and National Incident Based Reporting System (NIBRS) used by
the FBI and DOJ were not designed to regulate police. They were designed
to compile national crime data.”* Police departments produce extensive data
through “arrest reports, COMPSTAT, Early Intervention Systems, and other
computer databases that might provide a basis for governing or regulating
the police.” Yet police departments are not required to report this or any
other data to the DOJ or FBI. Submission of any data to the FBI database on
officer-involved shootings, including “justifiable homicides” by law enforce-
ment, is voluntary.”® MPD does not report data on officer-involved shootings
to the DOJ or FBL.”’

Therefore, publicly available data on MPD use of force is limited. Data used
in section III of this article admittedly presents an incomplete picture of the
MPD’s implementation of use of force policies. However, the available data
does show striking similarities between patterns and practices implicated in
the DOJ MOA from 2001, as well as current statistics indicative of problems
of excessive use of force and failure to hold officers accountable for such
use of force.

Post-monitoring police misconduct 2009-2014

At first glance, D.C. police have made great strides in reforms to reduce
police brutality. However, data presented in this section indicate the MPD’s
reforms may be superficial. Since the cessation of the DOJ monitoring in
2008, the data show suspicious trends in citizen complaints and officer use
of force. The MPD and the OPC self-reported data raise enough questions to
warrant a DOJ investigation to determine the scope of problems in D.C. A
DOJ investigation would provide for the collection of data sufficient to de-
termine whether a “pattern or practice” of misconduct exists, would monitor
police behavior and ensure accountability in cases of confirmed misconduct.
A new investigation by the DOIJ is required to summon the data required to
adequately show a continuing pattern or practice of police misconduct in DC.
Lethal force

Twenty-two people have been killed and nineteeen injured by police fire-
arms discharge in DC since 2009.°® Graph 1 shows the number of intentional
shootings at persons, resulting fatalities and injuries between 2007 and 2013
as reported by the MPD.*” The MPD annual reports do not indicate whether
police shootings were justified or unjustified.

In addition, it is difficult to gauge whether there has been a decline or
increase in fatal police shootings because annual reports for 2001-2006 are
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Graph 1. Number of deaths and injuries from intentional police shootings in D.C.
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not posted on the MPD website. The author requested previous annual reports
from the MPD and received no response. The OPC annual report data include
information on the number of complaints of guns fired. In some cases the
number of firearm discharges in the OPC reports does not correspond with
the number of reported injuries and deaths from police shootings in the MPD
reports. For example, an OPC annual report cited police firing a gun ten times
in 2010, yet MPD cited thirteen intentional discharges of firearms at persons
or animals plus another five accidental discharges for a total of eighteen.!®
Once again in 2009, a year after DOJ monitoring stopped, we see that the
number of intentional firearm discharges at persons doubled from fourteen to
twenty-eight incidents and fatalities increased from three to eight.'” Graph
1 also shows that the number of police shootings is creeping back up after a
decline in 2010. Furthermore, the number of OPC complaints of firearm dis-
charge is much lower than reported incidents, which may indicate that citizens
are not filing complaints or are using other means such as civil lawsuits to
resolve grievances. The MPD annual reports don’t account for citizens killed
by police with other weapons or bodily force. For this reason, deaths due to
the MPD’s use of force are likely underreported in Graph 1.

The CDC defines “death by legal intervention™ as a person “killed by a
police officer or other peace officer (a person with specified legal authority
to use deadly force), including military police, acting in the line of duty.”!®
Graph 2 shows legal intervention death rates reported by the CDC, which
tracks causes of death.!® The graph illustrates that African-Americans are
much more likely to be killed by legal intervention in DC compared with other
large metropolitan areas in the U.S. DC has a legal intervention with firearms
death rate three times higher than the national average.'®

Use-of-force complaints

The MPD and OPC data show a steady increase in use-of-force complaints.
Graph 3 shows that the number of complaints of force has increased signifi-
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Graph 2. Legal Intervention by Firearm Discharge Death Rates 1999-2011
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cantly since 2008 when the DOJ ceased monitoring, and remain higher than
they were during the monitoring period.'” This could be explained by reforms
in the complaints process leading to more complaints being filed or that there
has simply been an increase in instances of police misconduct, particularly
when juxtaposed with a drop in violent crime levels in DC since 2009.!%

In the last five years, DC police officers have been arrested for a wide va-
riety of on- and off-duty offences running the gamut from murder to money
laundering.'” According to the Huffington Post, “the latest instances have
increased concerns about training, supervision and accountability,” prompting
hearings before the DC Council.'%®

A Pew Research Center study reveals that across the country, “the gun
homicide rate has dropped 49 percent since 1993, with non-fatal gun crimes
dropping 75 percent.”'” However, complaints of police use of force in D.C.
have increased. The average number of complaints during the five-year period
between 2003 and 2008 was 400.5,''? compared with the average between 2009
and 2013 at 540.8 complaints.""! Furthermore, the combined total number of
complaints for the MPD and the OPC was 600 in 2008 and increased to 798
in2013."2

Graph 3. Number of Excessive Force Complaints in DC per Year
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The dual complaint system in place is still struggling to meet the level of
demand for investigations to resolve complaints. As shown in Graph 4, the OPC
has had a consistent backlog of cases since 2005."* As 0of 2013, the OPC still
had a backlog of 312 complaints.'** The backlog of complaints significantly
increases the likelihood that the complaint will remain unresolved, and makes
it less likely that victims will receive justice or the officer held accountable.
Over the last ten years, an average of 40 percent of complaints remained open
from year to year despite a rule requiring that cases be investigated within 120
days.!"> Unfortunately, access to information about the types of claims that are
backlogged is not available to the public, so it is not possible to discern how
many excessive force cases are part of the backlog.

Delays occur in part because OPC is understaffed for the volume of com-
plaints compared with other large police departments. The ratio of investi-
gators to police officers is more favorable in San Francisco (1/113) than in
D.C. (1/324)."'¢ San Francisco sets a legal requirement that there must be at
least one investigator for every 150 officers.!'” On average since 2008, OPC
complaint examiners heard eleven cases per year''® compared with eighteen
cases prior to 2008.'"°

DC police misconduct allegations went unresolved for most of 2011 because
no acceptable bids were received for the contract to administer the independent
examination program.'?*’Johnny Barnes, Executive Director of D.C.’s chapter
of the American Civil Liberties Union noted, “The police cannot and will not
police themselves. If that board isn’t functioning and cannot function, then
there is likely no way to seek and find justice when citizens have complaints.”'?!

The OPC recommended several programs to resolve less serious complaints
more quickly in order to reduce the backlog. First, the OPC recommended
legislation that would authorize a Rapid Response Program (RRP).!?! In 2013,
PCB reiterated its recommendation that legislation be enacted ““that would cre-

Graph 4. Total Number of OPC Complaints by Year
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ate a ‘rapid resolution’ process, to refer some relatively minor or service-oriented
citizen complaints to MPD for resolution...[to] free up some OPC resources so that
the agency could more efficiently resolve the most serious complaints filed with
OPC, and allow MPD supervisors to address potential deficiencies in officers’ job
performance more rapidly.”!??

The RRP would enable supervisors to resolve minor complaints directly.
Second, OPC planned to pilot a conciliation program in 2014 for complaints
that are less serious than those sent to mediation.!?* The conciliation program
would be distinguished from mediation in that participation is voluntary, ses-
sions are via telephone, and “the complaint will be closed after the conciliation
session, regardless of whether any understanding or agreement is reached.”!?¢
Third, PCB formally adopted a written Open Meetings policy on September
30, 2010."" The policy established procedures for notifying the public of
dates, times, and locations of PCB meetings. The policy also requires PCB
to publish the minutes of board meetings.'?

124

The OPC faces persistent understaffing and lack of resources. To remedy
these challenges, OPC needs to have an adequate ratio of investigators and
perhaps legislation requiring a specific ratio as in San Francisco. In addition,
it needs a parallel system such as RRP and/or conciliation programs for minor
complaints so OPC can focus resources on the most serious complaints.
Discipline

MPD’s historical use of excessive force and failure to discipline officers
continues, according to statistics from MPD’s and OPC annual reports. Graph
5 shows the percentage of sustained use of force complaints.'? The OPC re-
ported that zero use of force complaints were sustained in 2009 and only 1.1
percent of all use of force complaints were sustained in 2013.'3° The graph
shows a significant drop in the number of sustained complaints after the end
of the DOJ monitoring period. A general complaint has only a 4.7 percent
chance of being sustained or mediated by the OPC."*! Of the 456 complaints

Graph 5. Percentage of Total Use-of-Force Complaints Sustained by Complaint Examiner

8%

7% 3

oo \ A

=N \/ \ /\

4% \4 \

3% \

2% \

S —

> /

0% T T T T T T T
[ (= (=3 — [ [se) < [a) o o~ o f=) (= — (] o
N N (=3 (=1 (=3 (=3 (=3 (=3 (=3 (=3 =3 [=3 — — — —
(=) N (=3 (=3 (=3 (=3 (=3 (=3 (=3 [=3 (=3 (=3 (=3 (=3 (=3 (=3
— — N (] (] (] (] (S} (S} N N N (] N N (]

Sustained Excessive Force Complaints




“deadly force” revisited 143

closed by OPC investigators in 2013, 259 were dismissed, representing 56.7
percent of the closed complaints.'*

In 2009, the OPC reported a 42 percent increase in “requests to discipline
officers who had failed to appear or cooperate with OPC’s processes” and cited
“numerous instances where the MPD did not provide adequate justifications
for exonerating uncooperative officers.”'** Graph 6 compares the total number
of discipline notifications for officers failing to cooperate with OPC investi-
gations and the number of officers exonerated or whose disciplinary actions
were determined to be unfounded.!** Unfounded complaints occur when “the
investigation determined no facts to support that the incident took place.”'*
Finding no facts in support of the complaint is unlikely to be the case where
an OPC investigation sustained the accusation. Suspiciously, exonerations
dropped by almost half in 2010, while the use of the “unfounded” category
increased from four to twenty-seven.'*¢ According to the OPC, between forty
and eighty-four discipline notifications were issued to officers each year be-
tween 2008 and 2013 for failure to cooperate with investigators.

The MPD also exhibits an increasing reliance on chain of command and
IAB investigations. For instance, in 2009 only 2 percent of cases were in-
vestigated by the chain of command, compared with 65 percent in 2010.'37 A
corresponding decrease in MPD complaint referrals to the OPC and USAO also
occurred.*® D.C.’s 2010 prosecution rate was the lowest rate in the country at
just 5 percent.'* The average prosecution rate for law enforcement officers in
the U.S. was 32 percent in 2010.4° This, along with under-reporting, may skew
the data, making D.C. appear to have fewer cases of police misconduct. The
fact that there have been no criminal convictions for excessive use of force
since 2007 does not mean fewer officers are using force. Rather this is an in-
dicator that there may be less criminal accountability for police. Such patterns
of behavior are similar to those cited in 1993 in Cox v. District of Columbia.

The OPC notes that the “MPD’s discipline process is reasonably complex
and can go on for quite some time through all of the appeals, and there are
subsequent reviews that
occur even after the de-
partment has taken its final
action.”"* In 2009, just one
year after DOJ monitoring
stopped, 59 percent of dis-
cipline notifications were
exonerated or considered
unfounded by the police
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plained of the increasing number of unexplained exonerations.'*> The 2008
and 2009 annual reports requested that OPC have an opportunity to present
evidence to rebut MPD decisions to exonerate officers for failure to cooper-
ate. As of 2010 MPD had not responded to the request.'**

In 2013 the “OPC asked the Department several times to provide its legal
basis for the exonerations in these nine instances of non-cooperation . ...
Because OPC issued a ‘Reverse-Garrity” warning in each of the nine mat-
ters, it appears that MPD inappropriately allowed officers to thwart OPC’s
investigative process without consequence on nine occasions.”'* The OPC’s
2013 report raised questions about the large number of exonerations granted
by Chief Lanier and “whether MPD officials are aware that the failure to
cooperate with OPC processes is a violation, in and of itself, of District law
requiring the imposition of discipline. Absent clear evidence that the violation
did not occur, some form of discipline must be imposed when OPC determines
that an MPD officer has failed to cooperate with OPC.”!4¢

In a letter to MPD dated January 22, 2014, the Office of the Attorney General
(OAG) wrote, “MPD’s chief of police cannot reject factual determinations
made by OPC complaint examiners in their decisions.”'*” The OPC expressed
concern that the OAG’s letter, “expressly leaves open the possibility that
the police chief can refuse to discipline officers who have been found liable
for police misconduct in OPC decisions.”*® If the Police Chief can refuse
to discipline officers, then the OPC’s role in deterring police misconduct is
likely toothless.

A consistent failure to discipline officers as mandated by statute “projects an
assumption that failure to cooperate with OPC is not a serious infraction.”'*
An officer’s failure to cooperate violates D.C. law, hinders the OPC’s ability
to investigate complaints, jeopardizes the OPC’s independence, and sets a
precedent for non-cooperation by other officers.'* The police chief has the
authority to overrule the OPC’s decisions. Chief Lanier refused to implement
the OPC decisions in at least three police misconduct cases since 2010.'5!

Officer training

The number of officers with multiple complaints may also be a warning
sign. Graph 7 shows the number of officers with multiple OPC complaints each
year.'”? As shown in the graph, only one year after the DOJ ceased monitoring
the MPD, the number of officers with multiple complaints nearly doubled
from 90 in 2008 to 160 in 2009.!%* During the same period, an average of 113
officers per year were subject to two or more complaints.** In some cases,
up to ten complaints were filed against the same officer.'*®

Younger and less experienced MPD officers have a disproportionate num-
ber of complaints filed against them. For instance, officers with three to eight
years of experience “were the subjects of 39 percent of complaints, while
only comprising 23 percent of sworn officers at MPD.”!>¢ The number of
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Graph 7. Number of Officers with Multiple Complaints by Year
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unintentional or negligent shots fired by officers is also disconcerting, ranging
up to six per year in the last five years.!” These trends may indicate insuf-
ficient training for new officers similar to the inadequate hiring and training
procedures in the early 1990s.

According to the National Institute of Justice, “an early warning system
is more likely to shield an agency against liability for deliberate indifference
regarding police use of force.”'>® When utilized to track police performance,
EWTS can promote the implementation of interventions for officers with
multiple complaints.!®® As of 2008, the MPD had pledged to input data into
the early warning system that would enable the MPD to monitor and track
police conduct that may increase likelihood for the use of excessive force.!*
It is unclear from the MPD and the OPC reports whether the early warning
tracking system has been implemented. A DOJ investigation should verify
whether the Performance Management System (PMS) was updated with
historical data and has been maintained with current data.

Public Access to MPD Use-of-Force Data and Reporting

The structure of the MPD annual reports does not enable researchers to
separate which types of complaints were sustained. Instead the MPD pro-
vides a general statistic for sustained complaints. The OPC decisions, on the
other hand, clearly show whether excessive force complaints are sustained.'®!
Although publicly accessible, the statistics are not impressive. Only five
excessive force complaints were heard in 2012 out of 206 force complaints
received. Complaint examiners sustained four.'*? Detailed results of media-
tion cases are unknown.

Some OPC annual reports have conflicting data. For example, OPC re-
ported that it received 245 general allegations of force in 2009. Yet the same
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2009 report shows a total of 351 complaints of force in 2009.'%3 Similar data
discrepancies occur for 2008 in the same report, representing a total of 271
complaints missing or misrepresented over a two-year period.'* It’s unlikely
that the use of different calculations accounts for this discrepancy since all
other years correspond exactly. Obtaining this information is difficult as the
MPD has one of the worst transparency ratings in the country.'®’

While the MPD annual reports provide a breakdown of how many com-
plaints involve each of the twenty-one categories of excessive force, the
resulting decisions in such complaints are not detailed. Data in MPD and
OPC reports show how many shooting injuries and deaths occurred each year
between 2009 and 2013, but do not include the results of these investigations
or subsequent discipline for officers involved. Both the MPD and the OPC can
improve public access to documentation regarding misconduct investigations
and resulting disciplinary actions.

The MPD and the OPC should also improve information sharing between
the two organizations. Prior to 2013 several OPC annual reports “cited long
delays in receiving access to documents needed to investigate allegations of
police misconduct thoroughly.”!* As 0f 2010, the OPC was facing challenges
in obtaining police reports and other documentation from the MPD that was
required for OPC investigations. The MPD provided less than 48 percent of the
documents requested in the first quarter of FY 2010.!9” The OPC recommended
that electronic access to forms and reports would improve efficiency and cost-
effective fulfillment of document requests, shorten the OPC’s investigatory
process, and align the MPD with best practices in the field of independent
police review.'®® Although the MPD may report that a document could not be
located, many of the requested documents that “could not be located” must
be completed according to MPD policies.'®

In 2013, the MPD significantly reduced the backlog of document requests
and acceded the OPC’s request to obtain records directly from the Office of
Unified Communications (OUC). Both the MPD and the OUC significantly
reduced the turnaround time needed to process new document requests.'”
The OPC also reported that the MPD will soon provide “direct computerized
access to certain basic police reports stored electronically.”!” To remedy the
backlog problem, the OPC originally recommended the Police Monitoring
Enhancement Act in 2009. According to OPC, “MPD opposed the legislation,
especially the portions relating to access to underlying documents.”'”> The
bill was reintroduced before D.C. Council in 2013 and remains under Council
review as of July 2014.'

National trends support D.C. data

The FBI estimates that nationally there are about 400 “justifiable homicides”
by police officers each year.'™ The FBI UCR database offers an incomplete
picture since most agencies don’t report data.!”> The DOJ’s Bureau of Justice
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Statistics also tracks “arrest-related deaths” but stopped releasing the data in
2009 due to concerns about reliability.'”® Graph 8 compares the number of
citizen-justified homicides of felons to the number of citizens killed justifiably
by police each year.!”” This data does not include unjustifiable homicides, off-
duty police killings, or deaths from police that do not result from the use of a
weapon. Some journalists and academics estimate the number of fatal police
encounters is closer to 1,000 each year.'”

As shown in Graph 8, the CDC also tracks data due to legal intervention
with a firearm, pegging the number of such deaths around 100 more than that
reported by the FBI. Graph 8 raises questions as to whether DOJ monitoring
can be effective where there is insufficient or underreported data. According
to James O. Pasco, executive director of the Fraternal Order of Police, “an
accurate database would require Congress to pass a law requiring police
departments to report their shooting data to a federal agency, presumably the
FBL.”'” Graph 8 appears to confirm the suspicions that lethal force may be
under-reported.

One explanation for the significant number of police shootings could be
linked to the number of police officers killed yearly. The FBI tracks the num-
ber of officers killed each year for a special report entitled Law Enforcement
Officers Killed and Assaulted that includes summaries of incidents by state,
demographics, and circumstances such as type of weapon. Nationwide, 173
officers were killed in the line of duty in 2011.'®° The FBI reported that “in
2012, 48 law enforcement officers died from injuries incurred in the line of
duty during felonious incidents.”'®! The same data report shows that two D.C.
officers were feloniously killed between 2003 and 2012."? This could lead to
a heightened perception of vulnerability when interacting with citizens and
vice versa. In general, the public has the perception that they are at greater
risk for violent crime despite the fact that violent crime rates have actually
dropped across the U.S.

Graph 8. National Citizen and Police Justifiable Homicides 2007-2012
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Back to the future: the need for a DOJ investigation and reforms

The primary purpose of this article is to set forth an argument for the DOJ
to investigate the MPD for a pattern or practice of police misconduct and to
spark reform. While all the data required to show patterns and trends in D.C.
are not publicly available, the data that is available shows a disturbing trend
since the cessation of monitoring in 2008. Current annual reporting fails to
track officers with multiple complaints, unjustified use of deadly force, and
resulting disciplinary action. Reforms must include mandatory reporting to
the DOJ and FBI, improved transparency in the MPD and the OPC reports,
the maximization of the use of new technologies, a shift in police culture, and
mandatory independent investigations of police shootings.

Mandatory reporting to FBI and DOJ

Michael Planty, one of the chief statisticians for the DOJ said, “We do not
have information at the national level for police shootings that result in non-
fatal injury or no injury to a civilian.”*** The FBI and DOJ surveys have been
critiqued for failing “to identify many of the metrics that would be necessary
to measure the existence of a pattern or practice of misconduct” even for those
police departments that do submit surveys.!3* In short, the data needed for the
DOJ to assess trends in police misconduct are not being collected as part of vol-
untary self-reporting. Experts have suggested that such data reporting be both
mandatory and more comprehensive.'® A standardized system of reporting
and tracking misconduct may be required to enable police departments across
the country to comply with the reporting requirements.'8® Congress recently
reauthorized the “Death in Custody Act” which requires states “to report the
number of people killed during an arrest or while in police custody.”®” The
bill has some teeth in that the DOJ is authorized under the bill to “withhold
federal funds from states that don’t comply in sending the information to
federal agencies.”'*® While the bill is a step in the right direction, it could take
years to collect data required to show trends.'*

Academics have suggested that the database should also include informa-
tion on nonfatal shootings and other forms of non-lethal excessive force.!”
Experts also note that simple access to data is not sufficient.!”! Public access
to data must be given in a workable format. For instance, the FBI track and
analyze data to issue a special report on “Law Enforcement Officers Killed
and Assaulted” that includes summaries of incidents by state, demographics,
and circumstances such as type of weapon.'”? A parallel report on “Civilians
Killed and Assaulted by Law Enforcement,” tracking similar details and issued
annually, could provide a starting point for improving transparency.

Improve transparency in MPD and OPC annual reports

In a 2008 article, Noah Kupferberg advocates the use of DOJ consent de-
crees as a “means of requiring the recording and public release of data, thus
forcing openness and transparency in law enforcement.”'®* A simple improve-
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ment could be for the MPD, the IAB and the OPC to consolidate summaries
of serious use of force and deadly force investigations and hearing results,
disciplinary actions, and any explanation for exonerations into their annual
reports or a combined use of force report. Having the information from all
three agencies accessible in a consolidated report would ensure that the breadth
of information is more easily accessed and reviewed by the Mayor, the Police
Chief, and the public. There are some areas where legislation could strengthen
oversight and accountability. D.C. could imitate San Francisco by requiring
that the OPC maintain a certain ratio of investigators to police officers to
ensure timely investigation of complaints.

Furthermore, D.C. Council’s passage of the Police Monitoring Enhancement
Amendment Act of 2013 Bill #20-0063, introduced in July 2014, would allow
the PCB “to review and publicly report on the number, types, dispositions, and
disciplinary outcomes of citizen complaints of police misconduct filed with
the MPD and the D.C. Housing Authority Office of Public Safety (OPS).”!%
Incoming mayor Muriel Bowser is one of the bill’s co-sponsors.'* Initially
proposed and rejected in 2009, the bill would also enable OPC to compare
“proposed discipline and the actual discipline imposed in any complaints sus-
tained by MPD.”'* The dual nature of the complaints system in D.C. makes
it more difficult to analyze patterns and trends of misconduct and discipline.
The proposed legislation would enable PCB to view MPD, OPC complaints
and resulting discipline for a overview of the complaints process and trends.
The current language of the bill provides OPC with “reasonable access” to
information and supporting documentation.!”” The OPC is concerned that
“reasonable access” may be too vague a phrase, thus limiting the effectiveness
of the legislation.!”® Professor Samuel Walker, an expert in police oversight,
believes the language should be changed to “unfettered access” to ensure PCB
and OPC “remain in the forefront of carrying out the widest possible range of
functions among independent police review agencies in the United States.”!*

Maximize the use of technology

The public has a right to know what happened in cases of police use of
excessive and deadly force. In September 2014, Chief Lanier announced
the use of body cameras as part of a pilot program beginning in October.?*
Lanier predicts that the body cameras will reduce the number of complaints
filed against police officers up to 80 percent.?’! The body cameras will provide
unbiased evidence and help to make the MPD more transparent. Christian J.
Klossner, acting Executive Director of the OPC, believes the cameras “will
reduce the amount of time supervisors have to spend investigating allegations...
increase accountability, improve training and promote respectful encounters
between police and the public.”**

The D.C. Crime Policy Institute reviewed promising practices of the MPD
in 2010.2% The MPD has a Research and Analysis Branch charged with using
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technology and databases to compile crime statistics and identify patterns and
trends that inform MPD decisions and initiatives. The MPD uses this technol-
ogy to target potential criminals and reduce crime. Similarly, the MPD should
be using technology to target officers at risk or those with multiple complaints
to reduce the use of excessive force.** Crime mapping software used to show
trends in various types of crime by neighborhood could possibly be used to
track complaints against officers and provide valuable visual representations
of any emerging patterns of misconduct.?%

Currently, citizens can report police misconduct via email. However indi-
viduals may not include all necessary information. Another suggestion would
be to initiate an online complaint form that citizens could use to report police
misconduct. The online form could have optional fields so citizens could sub-
mit as much of the necessary information as possible. This could reduce the
workload for the OPC or the MPD who now input data by hand and reduce
human error in transcribing from complaints submitted on paper or over the
phone. It would also ensure that those complainants who are uncomfortable
interacting with law enforcement could submit complaints from home.

Police culture

University of Virginia School of Law Professor Barbara Armacost identi-
fies as the primary defect in common solutions to police misconduct that they
are based on assumptions putting individual behavior and judgments at the
center of the controversy, “rather than as part of a distinctive and influential
organizational culture.”?% Individual officers guilty of wrongdoing are seen
as scapegoats to “satisfy society’s moral outrage while deflecting attention
away from the institutional structures that lie at the root of the problem of
police brutality.”*” Instead, when incidents occur, police departments should
be “examining the organizational norms and policies that framed his [the
officer’s] judgment™® in situations where excessive or deadly force was
used. Armacost goes on to assert that the vast majority of studies in the last
thirty or forty years “have concluded that the patterns of repeated, wrong-
ful incidents identified. .. were at least partly caused by systemic features of
police culture.”” One of the primary reasons civilian review boards may be
less effective in changing the organizational culture of police departments is
that civilian mechanisms have an adversarial and punitive orientation, not a
reform orientation.?'° She suggests that professional peer review may promote
“a change in the organizational values and systems” from the inside out.?!' As
part of a shift in police culture, the MPD should review the records all of the
officers with multiple complaints of police misconduct and consistent use of
unnecessary excessive force despite previous disciplinary action to determine
whether termination is appropriate. While the police should certainly not be
tasked with policing themselves, initiatives for police reform from within
could be valuable in conjunction with civilian review systems.
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Police culture can also be shifted through training for new officers and
periodic retraining for veteran officers. Training should include not only fire-
arms and use of force training, but also diversity training. The MPD should be
internally and independently monitored to ensure officers are receiving initial
and periodic firearms and use of force training. Local laws should require
mandatory diversity training for all officers, including training on interact-
ing with citizens of all racial backgrounds, non-English speakers, immigrant
communities, persons with disabilities, and LGBTQ communities. The MPD
should also be held accountable for failing to train officers as required.?'?

Michael Bell, a retired lieutenant colonel in the U.S. Air Force whose son
was killed by police, recommends that police departments should also establish
a system for whistle-blowers to report ethical and safety concerns anony-
mously.?"* A strong example of such a non-punitive program is the Aviation
Safety Reporting System (ASRS). The ASRS program collects and analyzes
whistle-blower reports before forwarding findings to the Federal Aviation
Administration (FAA).2* This ensures no pilot or mechanic is identified by
the FAA and subject to retribution by employers or colleagues.

The public should also be made aware of their rights when interacting
with police through community outreach. The MPD’s community outreach
program engages D.C. youth and educators in interactive trainings about
an individual’s rights during encounters with police.?'> The training is also
conducted for community-based organizations, which are then able to pro-
vide the information to their clients.?!® Organizations like Street Law and the
ACLU also conduct “Know Your Rights” campaigns, hosting trainings and
distributing information.

Independent investigations of police shootings

Currently, the TAB investigates use of deadly force.?!” Since IAB is part of
the MPD it does not fulfill the independence test. Based on annual reports, it
is unclear whether OPC investigates cases of deadly force. The OPC, which
is an independent body, can only investigate complaints.?'® Most lethal force
victims do not file complaints because they are advised police may use the
investigation to prepare a defense, to intimidate witnesses or manipulate facts,
aand give police a head start in potential civil cases.?"’

Michael Bell urges lawmakers to enact legislation that would require ex-
ternal professional investigations conducted by a trusted body and “reviewed
by an independent board to determine cause and attribute responsibility.”*°
Bell suggests that the National Transportation Safety Board (NTSB) could
be used as a model for such independent investigations that protect against
natural biases.??! Wisconsin Act 348 is the first statewide mandate requiring
independent investigations of deaths involving police.?”> The D.C. Council
should consider enacting similar legislation that would enable elected officials
who do not directly oversee MPD to appoint reviewers who do not have an
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institutional or personal stake in the outcome.

As demonstrated above, problems highlighted in Cox during the 1990s and
identified by the DOJ’s investigation appear persist today. Similar warning
signs are apparent, such as higher lethal use of force incidents compared to
other cities, consistent failure to discipline officers, inadequate resources for
OPC to conduct independent investigations and hold hearings, and perhaps
inadequate training for new officers as well as periodic retaining. There is
a need for DOJ oversight of the MPD again. The fact that there have been
investigations in fifty major cities is a sign of deep-rooted problems with the
justice system. As the police force of the nation’s capital, the MPD should be
leading the way in progressive police accountability mechanisms. Instead it
lags behind similarly situated police departments.

Conclusion

As part of the Police Executive Research Forum, Jonathan Smith, Chief of
the DOJ Civil Rights Division Special Litigation Section writes “our goals
are the same as those of police chiefs across the country: to protect the civil
rights of all people, while ensuring that communities have confidence in their
police departments. The proper question really is, ‘How do we deliver police
services in an effective manner that complies with the Constitution and builds
public confidence?’”** Two answers to this question are improved transpar-
ency and accountability at the local and national levels. Media playing its role
as watchdog combined with stricter self-reporting requirements for police
departments are key aspects of this strategy.

Citizens in D.C. are more likely to be shot by a police officer than citizens
in many other cities.??* Those killed by police officers are less likely to get
justice. According to HRW, most police departments continue with ““business
as usual’until scandals emerge...[and] human rights violations persist in large
part because the accountability systems are so defective.””* Leadership should
not wait for D.C. families to experience what Ferguson families are going
through to ensure that comprehensive policies are in place for transparent and
accountable reporting and investigation of use of force by police. The Police
Chief, D.C. Council and Mayor receive OPC annual reports containing the
data cited in this paper each year.??® Yet politics may be the most promising
tool for mitigating police misconduct, because generally the laws in place are
sufficient—provided they are enforced. As Rachel Harmon suggests, “The
difficulty is that it is either not enforced or is deliberately disobeyed—and by
the very persons charged with its enforcement.”?*’

While there is not enough publicly available data to definitively determine
whether pattern or practice of police misconduct exists, the MPD and the
OPC self-reported data raise enough questions to warrant a DOJ investiga-
tion to determine the scope of problems. A DOJ investigation would provide
for the collection of data sufficient to determine whether a pattern or practice
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of misconduct exists, would monitor police behavior and ensure account-
ability in cases of confirmed misconduct. D.C.’s leadership should not wait
for another shooting incident in D.C. to occur before taking action to ensure
comprehensive policies are enforced for transparent and accountable report-
ing, investigation of use of force by police.
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David Loudon

COULD OR MUST? APPRENDI’S
APPLICATION TO INDETERMINATE
SENTENCING SYSTEMS AFTER ALLEYNE

Introduction

In a series of cases starting with Apprendi v. New Jersey,' the United States
Supreme Court has held that the Sixth Amendment requires that any fact that
increases the minimum or maximum sentence that a judge can impose on an
offender? must be found by the jury beyond a reasonable doubt, rather than
by the sentencing judge, unless the fact is a prior conviction, an element of
the offense for which the offender was convicted, or a fact admitted by the
offender.’ While early cases such as Harris v. United States? limited Apprendi
to judicial fact-finding that increased the maximum sentence, and rejected
any constitutional challenge to the judge’s reliance on facts that the jury had
not found in raising the minimum sentence that an offender must serve, the
Court extended Apprendi to cover minimum as well as maximum sentences
in Alleyne v. United States.?

There are, however, important unresolved issues concerning the reach of
Apprendi. Apprendi, Harris and Alleyne all involved determinate sentencing
systems under which the offender, once sentenced, would serve his entire
sentence, no more, no less.® The Court has yet to deal directly with how the
Apprendi line of cases applies in an indeterminate sentencing system,’ in
which a judge imposes two sentences on an offender: a minimum amount of
time the offender must serve before he is eligible for parole and a maximum
amount he could serve before he must be released.®

In its 2015 decision in People v. Lockridge, the Michigan Supreme Court
held that Michigan’s indeterminate sentencing system violated the Sixth
Amendment.® Specifically, the Michigan Supreme Court reasoned that the
Sixth Amendment, as interpreted by the United States Supreme Court in 4/-
leyne v. United States, made increasing the minimum sentence that a judge
can impose, i.e., the amount of time that an offender must serve before being
considered for parole, based on judicial fact-finding unconstitutional '

This was the proper holding. An indeterminate system has only one mini-
mum sentence.!! As a result, when judicial fact-finding increases the minimum
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National Lawyers Guild Review for all of their hard work editing it.
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sentence a judge must impose, i.e., the amount of time that an offender must
serve in prison in an indeterminate sentencing system, it is raising the statu-
tory minimum in violation of Alleyne."?

The Michigan Supreme Court in Lockridge did not, however, address its
pre-Alleyne holding that judicial fact-finding that increases the maximum
sentence that an offender must serve before being considered for parole does
not violate the Sixth Amendment."* This article argues, using the Michigan
indeterminate sentencing system as a case study, that Apprendi should apply
to judicial fact-finding that may raise either the maximum or minimum sen-
tences that an offender must serve before being considered for parole in an
indeterminate sentencing system.'* More particularly, the Supreme Court’s
2013 decision in Alleyne has clarified that the proper inquiry in Sixth Amend-
ment cases is whether a fact found aggravates the legally prescribed range of
punishment available for a judge to impose on an offender.'> Since judicial
fact-finding that increases the maximum or minimum sentences within which
an offender must serve in prison aggravates the legally prescribed punishment
for his crime, the reasoning of Apprendi should apply.

The first part of this article defines the language of sentencing and the
distinct concepts of judicial sentencing and parole availability. The second
explores the Court’s Sixth Amendment jurisprudence before A/leyne beginning
with Apprendi. The Court in these cases only dealt directly with determinate
sentencing systems, leaving open the question of how these principles would
apply in an indeterminate system. The third part describes the Michigan
sentencing system, and why constitutional challenges to that system failed
prior to the Court’s decision in Alleyne. The fourth discusses the United State
Supreme Court’s decision in A/leyne, and the Michigan Supreme Court’s sub-
sequent decision in Lockridge declaring its indeterminate sentencing system
unconstitutional. The fifth argues that A/leyne renders judicial fact-finding
that increases either the minimum or maximum sentence that an offender
must serve in an indeterminate sentencing system unconstitutional. Finally,
the last part of the article summarizes its contents and briefly explores what
implications its conclusions would have on indeterminate sentencing systems
in other states.

The language of sentencing

A major issue that plagues court opinions and scholarly works in this area
is the lack of clarity in the use of particular sentencing terms. Courts and com-
mentators frequently contrast “determinate” and “indeterminate” sentencing.'®
But “indeterminate” sentencing may refer to either certain forms of judicial
sentencing or to sentencing that also sets minimum and maximum sentences
that an offender either must or could serve before being considered for parole.
Thus it is vital to clarify the definitions of these terms to avoid conflating
these two concepts.
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Judicial sentencing

The first important concept, which the Court has discussed extensively in its
Apprendi line of cases, is judicial sentencing of an offender and the amount of
discretion the judge has in imposing a sentence.!” There are two basic systems
that a state can enact for allowing judges to determine the sentence of an of-
fender.!® The first is a system in which the statutory scheme allows the judge to
sentence an offender to any length of time within the range proscribed for that
crime." For example, a statute might permit a judge to sentence an offender
convicted of armed robbery to any sentence between five and ten years. The
judge has complete discretion to determine where within this range to sentence
an offender. This article will refer to such a system, sometimes referred to as
an “indeterminate” system,? as a “discretionary judicial sentencing system,”
or a “discretionary system.”?! This system is discretionary because the judge
has complete discretion to sentence an offender within the range prescribed
by statute for the crime, possibly subject to advisory guidelines that the court
is not bound to follow.??

On the other hand, there are other sentencing systems that limit a judge’s
sentencing discretion based upon additional facts found about that particular
offender, either by the judge or the jury.” For example, such a system will
set the general sentencing range for an offender convicted of larceny at one
to five years. However, if the judge or jury finds that the particular offender
being sentenced committed larceny with a firearm, then the range within which
the judge must sentence that offender shifts from one to five years to three to
five years, or from one to five years to one to seven years. Once the factfinder
finds that the offender committed larceny with a firearm, the judge’s binding
sentencing range is altered, and he must sentence the offender to a sentence
within that new range.*

This article will refer to such a system, frequently referred to as a “determi-
nate sentencing system,” as a “binding judicial sentencing range” or a “binding
system.” Such a system is binding because facts found by the judge or jury
alter the range within which a judge must sentence the offender.?

Parole availability

The second important concept in sentencing is whether an offender can
obtain early release on parole.?® A majority of states offer offenders the oppor-
tunity to obtain release prior to serving their entire term of imprisonment.?” In
these states, an offender receives two sentences, the first sentence constituting
the amount of time he must serve in prison before being considered for parole,
and the second constituting the amount of time he could serve if his parole
request is not granted.”® For example, an offender may be sentenced to five
to ten years in prison; five years being the amount of time the offender must
serve before he may be considered for parole, and ten years being the longest
amount of time the offender could serve in prison if not released early on pa-
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role. This article will refer to such a system as an “indeterminate sentencing
system” or “indeterminate system.”?

On the other hand, some states (and the federal system), do not offer of-
fenders a chance to obtain early release by applying to a parole board.*” In
such a system, the offender must serve the entire sentence that the judge
imposes upon him, nothing more, nothing less.?! If a judge sentences an of-
fender to seven years in prison, he will serve exactly seven years in prison.
This article will refer to such a system as a “determinate sentencing system”
or a “determinate system.”

The interaction hetween the two

These two concepts—judicial sentencing and parole availability—define
the sort of sentencing system the State has chosen as part of an indeterminate
sentencing system.*? Once a state decides that it is going to adopt an indeter-
minate system, it must decide how to determine how long an offender must
serve in prison before he may be considered for parole and how long he could
serve if denied parole.*® Similar to sentencing in a determinate system, a state
enacting an indeterminate system may enact a binding or discretionary system
for determining the amount of time an offender must and could serve in prison.
Thus, an indeterminate sentencing system may give the judge complete discre-
tion to choose the sentences an offender must and could serve (a discretionary
indeterminate sentencing system), or it could limit the judge’s discretion based
upon additional fact finding (a binding indeterminate sentencing system).

Pre-Alleyne and indeterminate sentencing

These two distinct concepts, judicial sentencing and parole availability,
create separate considerations when determining how the Sixth Amendment
should be applied.** The Court, starting with Apprendi, has dealt extensively
with the concept of judicial sentencing, ultimately concluding that, in a bind-
ing determinate sentencing system, any fact that increases the minimum or
maximum sentence to which a judge may sentence an offender must be found
by a jury beyond a reasonable doubt.>* However, the Supreme Court has not
squarely dealt with whether any fact that increases the sentence an offender
must serve before being considered for parole in an indeterminate system must
also be found by a jury beyond a reasonable doubt.*

The Apprendi line

In Apprendi v. New Jersey, the Court held that “other than the fact of prior
conviction, any fact that increases the penalty for a crime beyond the pre-
scribed statutory maximum must be submitted to the jury and proved beyond
a reasonable doubt.” ¥ In Apprendi, the offender pled guilty to one count of
“possession of a firearm for an unlawful purpose,” for which the judge must
sentence the offender to a term of imprisonment between five and ten years.*®
At sentencing, the judge found by a preponderance of the evidence “that the
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crime was motivated by racial bias,” increasing the range of sentences within
which the judge must imprison the offender to ten to twenty years in prison.*
The Court ultimately concluded that increasing the maximum sentence that
the judge could impose upon the offender based upon judicial fact-finding
violated the offender’s Sixth and Fourteenth Amendment rights to a jury trial.*

Two years later, the Court held in Harris that a judge could find facts that
increased the minimum sentence the judge could impose on an offender.*! Har-
ris was found guilty of selling illegal narcotics while in possession of a weapon,
for which the statutory minimum sentence that the judge could impose was five
years imprisonment.** However, the sentencing judge, pursuant to 18 U.S.C.
§ 924(c)(1)(A), found by a preponderance of the evidence that the offender
had “brandished” the firearm, increasing the minimum sentence the judge
could impose to seven years in prison.* A majority of the Court ultimately
concluded that this did not violate the offender’s Sixth Amendment rights.*

The plurality opinion distinguished Apprendi on the ground that increasing
the mandatory minimum sentence a judge can impose on an offender does
not “extend the offender’s sentence beyond that authorized by the jury’s ver-
dict.”* Instead, once a jury finds the offender guilty, it has “already found all
the facts necessary to authorize the Government to impose the sentence.”*
Since the jury has authorized a sentence anywhere within that statutory range,
an offender’s Sixth Amendment rights are not violated.*” Justice Breyer, while
admitting that he could “not easily distinguish Apprendi from this case in
terms of logic,” nevertheless concurred in the Court’s judgment based upon
his belief that Apprendi had been wrongly decided.*®

In Blakely v. Washington, the Court expanded on the doctrine announced in
Apprendi. Blakely had pled guilty to kidnapping his wife, a class B felony.*
While the maximum sentence for a class B felony in Washington was ten
years, Washington law provided a sentencing range of 49 to 53 months for
the specific facts to which Blakely had pled guilty, but also allowed judges
who found that an offender in a domestic violence case committed the crime
with deliberate cruelty to enhance the offender’s sentence beyond the general
statutory range.>® The judge found by a preponderance of the evidence that
the offender committed the act with “deliberate cruelty,” and based upon this
finding sentenced the offender to 90 months in prison.’!

The Supreme Court held that the judge’s sentence violated the offender’s
Sixth Amendment right to a trial by jury.”> The Court determined that the
relevant statutory maximum in this case for Apprendi purposes was not the
ten-year maximum sentence for class B felonies, but the 53-month maximum
for the offender’s crime.® The Court held that the statutory maximum for
purposes of the Sixth Amendment, is “the maximum sentence a judge may
impose solely on the basis of the facts reflected in the jury verdict or admit-
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ted by the offender.”* Since the maximum possible sentence the judge could
impose on that offender without making any additional findings of fact was
53 months, that was the relevant statutory maximum, and any finding that
increased the offender’s sentence above 53 months must be found beyond a
reasonable doubt by the jury.>

In two subsequent cases, the Court applied Apprendi and Blakely to strike
down other sentencing systems in which judges found facts that increased the
maximum sentence an offender could receive for his crime.*® In United States
v. Booker, the Court struck down the federal sentencing guidelines, which
imposed a binding judicial sentencing range based upon judicial fact-finding
that was constitutionally indistinguishable from the Washington system struck
down in Blakely.”” Similarly, in Cunningham v. California, the Court held that
California’s Determinate Sentencing law (DSL), which allowed a judge to
increase an offender’s sentence above the sentence authorized by the jury’s
verdict based upon a judicial finding of “aggravating factors,” also violated
the offender’s Sixth Amendment rights.>*

All of these cases involved binding judicial sentencing systems.*® The Court
repeatedly stated, on the other hand, that a discretionary sentencing system
does not violate the Sixth Amendment, as judges historically have had broad
discretion to sentence an offender within the range proscribed by statute.®
Furthermore, none of these cases addressed the issue of parole availability.®!
Thus, it still remains to be seen what effect, if any, the availability of parole
has on an offender’s Sixth Amendment rights under Apprendi.

Justice Scalia’s dicta

While none of these decisions have addressed the issue of parole eligibil-
ity, individual Justices have given us glimpses of their views on this issue.®
Particularly, Justice Scalia has made statements, all dicta,** in his concurring
opinion in Apprendi and the majority opinion in Blakely that would seem to
argue against applying Apprendi to an indeterminate sentencing system. Nev-
ertheless, following Blakely, several lower courts followed Justice Scalia’s lead
in determining the constitutionality of judicial sentencing in an indeterminate
sentencing system.

In his concurrence in Apprendi, Justice Scalia indicated that he believes that
the Sixth Amendment does not apply to the lesser sentence in indeterminate
sentencing systems.* In response to Justice Breyer’s assertions that a system
in which a judge finds facts that affect an offender’s sentence is the only fair
way to determine sentences, Justice Scalia argued:

I think it not unfair to tell a prospective felon that if he commits his contem-
plated crime he is exposing himselfto a prison sentence of 30 years—and that
if, upon conviction, he gets anything less than that he may thank the mercy of a
tenderhearted judge (just as he may thank the mercy of a tenderhearted parole
commission if he is let out inordinately early, or the mercy of a tenderhearted
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governor if his sentence is commuted)....[T]he criminal will never get more
punishment than he bargained for when he did the crime, and his guilt of the
crime (and hence the length of the sentence to which he is exposed) will be
determined beyond a reasonable doubt by the unanimous vote of 12 of his
fellow citizens.”

This is strikingly similar to the language Justice Scalia used two years later
in his majority opinion in Blakely.% In response to Justice O’Connor’s dis-
sent, Justice Scalia explained why an indeterminate sentencing system does
not implicate the Sixth Amendment:

Of course indeterminate schemes involve judicial fact-finding, in that a judge
(like a parole board) may implicitly rule on those facts he deems important
to the exercise of his sentencing discretion. But the facts do not pertain to
whether the offender has a legal right to a lesser sentence—and that makes
all the difference insofar as judicial impingement upon the traditional role of
the jury is concerned. In a system that says the judge may punish burglary
with 10 to 40 years, every burglar knows he is risking 40 years in prison. In
a system that punishes burglary with a 10—year sentence, with another 30
added for use of a gun, the burglar who enters a home unarmed is entitled to
no more than a 10—year sentence—and by reason of the Sixth Amendment
the facts bearing upon that entitlement must be found by a jury.”’

This language was clearly dictum, as the Court did not base its opinion
upon whether the Washington sentencing system was determinate or indeter-
minate.® Nevertheless, it provides persuasive authority for the Court’s view
on the subject.

Justice Scalia’s dicta provide two main arguments against applying Apprendi
to the sentence an offender must serve before being considered for parole in
an indeterminate sentencing system. First, he argues that an offender has no
legal right to a sentence less than the maximum sentence authorized by the
jury, and therefore the Sixth Amendment does not apply to fact-finding that
results in a sentence that is less than or equal to that maximum.® This position
was supported by the Court’s holding in Harris, overruled by Alleyne, that a
judge may find facts that increase the mandatory minimum sentence a judge
can impose on an offender.” If an offender has no Sixth Amendment right to
a sentence below the maximum sentence authorized by a jury’s verdict, then
presumably fact-finding that increases the minimum sentence, i.e., the amount
of time the offender must serve, would not be subject to Apprendi because
the jury’s sentence authorizes any sentence up to the maximum the offender
could serve for that crime.

Secondly, Justice Scalia argues that in an indeterminate system an offender
has no enforceable expectation of receiving a sentence below the statutory
maximum for that crime, since he knows, at least in the realm of constitutional
jurisprudence, that he is risking a sentence up to the statutory maximum.”
Therefore, so the argument goes, since “the criminal will never get more
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punishment than he bargained for when he did the crime,” the Sixth Amend-
ment does not apply.”

The Michigan Supreme Court relied heavily on Justice Scalia’s arguments
when it rejected a constitutional challenge to Michigan’s indeterminate sen-
tencing system after Blakely.”> However, any persuasive authority that Justice
Scalia’s arguments concerning application of Apprendi to an indeterminate
system might have had has been undermined by the Court’s 2013 decision in
Alleyne.™ Courts will need to reconsider Apprendi’s application to indeter-
minate sentencing systems post-A/leyne.

Challenges to Michigan’s sentencing system pre-Alleyne

Michigan has an indeterminate sentencing system, meaning that prisoners
are eligible for early release on parole prior to serving their full sentence, in
which the judge has discretion, within a binding sentencing range, to impose
the sentence that an offender must serve before being considered for parole.”
Thus, an offender in Michigan receives two sentences, one for the length of
time he must serve before being considered for parole, and one for the maxi-
mum amount of time he could serve if parole is not granted.” The sentencing
judge has no discretion in determining the amount of time a prisoner could
serve, as that sentence is fixed by statute based upon the felony class of the
conviction.”” However, a sentencing judge does have discretion, within a
particular guideline range, to choose the sentence a prisoner must serve before
he will be considered for parole.” The binding sentencing range within which
the judge must impose a sentence is determined by judicial fact-finding.”

The Michigan Supreme Court held in People v. Drohan that Apprendi does
not apply to the maximum sentence a judge can impose that an offender must
serve before being considered for parole.** The Michigan Supreme Court
based its decision primarily upon the assumption that the Sixth Amendment
only protects an offender’s right to a sentence within the range authorized by
the jury’s verdict.®! Therefore, the Michigan Supreme Court concluded that
the Sixth Amendment does not protect an offender’s sentence that he must
serve before being considered for parole because the jury’s verdict authorizes
a sentence up to the statutory maximum that the offender could serve.*

Michigan’s indeterminate bhinding sentencing system

In order to determine the range of possible sentences within which an of-
fender must serve in prison, the court assigns the offender a Prior Record Vari-
able (PRV) score, and an Offense Variable (OV) score.® The judge calculates
an offender’s PRV score by examining the nature and number of the offender’s
prior convictions and comparing them to the requirements of multiple PRVs.

In order to determine an offender’s OV score, a judge must find, by a
preponderance of the evidence,® that the offender committed his crime in a
particular way or that the crime caused a particular result.’® For example, a
judge determines an offender’s OV 1 score based upon what kind of weapon
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the offender used when committing the crime and how he used it.*” If the
judge finds that “[a] weapon was displayed or implied” during the commis-
sion of the felony, he scores the offender five points.® However, if the judge
finds that “[a] firearm was discharged at or toward a human being or a victim
was cut or stabbed with a knife or other cutting or stabbing weapon,” he
scores the offender 25 points.*” Other OVs that judges find to determine an
offender’s OV score include whether the offense caused psychological injury
to a member of the victim’s family (OV 5),% the number of victims to the
crime (OV 9),°! and whether or not “the offender was a leader in a multiple
offender situation” (OV 14).%

Once the court has scored all the individual PRVs and OVs, those individual
scores are added to make one total PRV score and one total OV score, which
the court then applies to the sentencing grid that correlates with the grade
of felony for the crime.” The court then locates the offender’s PRV score
on the horizontal axis of the grid, and his OV score on the vertical axis.** At
the intersection of the offender’s OV and PRV score is the sentencing range
within which the court must sentence the offender.”

For example, for a class A felony, a judge must sentence an offender with
a PRV score of 30 and an OV score of 25 to a mandatory term of imprison-
ment between 81 and 135 months.”® The longest amount of time the judge can
sentence an offender that he must serve in prison, in this example 135 months,

9, 66

is sometimes referred to as the offender’s “maximum-minimum” sentence.”’

Because the United States Supreme Court has held that the fact of an of-
fender’s prior convictions need not be found by a jury beyond a reasonable
doubt, judicial fact-finding concerning an offender’s PRV score does not
implicate Apprendi.”® However, Michigan’s OV scoring system is similar to
Washington’s sentencing system that was struck down in Blakely. The only
constitutionally significant difference between the two sentencing systems
is that the Michigan sentencing system is indeterminate.” Thus, considering
the similarities, Michigan’s sentencing system was ripe for a legal challenge
in the years following Blakely.

The challenge to Michigan’s indeterminate sentencing system after Blakely

The Michigan Supreme Court addressed the constitutionality of Michigan’s
sentencing system after Blakely in the 2006 case People v. Drohan.'™ In
Drohan, the offender was convicted of third-degree criminal sexual conduct
(CSC) and two counts of fourth degree sexual conduct.!” During sentencing,
the judge scored the offender ten points for OV 4 (psychological injury to a
victim) and 15 points for OV 10 (exploitation of a vulnerable victim).!? This
judicial fact-finding increased the offender’s mandatory minimum sentenc-
ing range from 36 to 90 months in prison,'® to 51 to 127 months in prison.'™
The judge ultimately sentenced the offender to a mandatory sentence of 127
months in prison, with 360 months serving as the fixed statutory maximum



170 national lawyers guild review

sentence.!® The offender challenged the sentence, arguing that the judicial fact-
finding that increased the maximum sentence that the judge could impose that
he must serve before being considered for parole (his “maximum-minimum”
sentence) violated his Sixth Amendment rights.'%

The Michigan Supreme Court held that, because Michigan’s sentencing
system was an indeterminate system, judicial fact-finding that increased an
offender’s “maximum-minimum” sentence was not unconstitutional under
Blakely.'” The Court, echoing the “reasonable expectation” argument raised
by Justice Scalia in Apprendi and Blakely,'® argued that because the offender
knew, when he committed his crime, that he could face up to 30 years in
prison, the Sixth Amendment does not entitle him to a jury determination of
his “maximum-minimum.”!%

The Court also argued that a jury need not find facts that determine the
offender’s “maximum-minimum” sentence because an offender may not be
released immediately after serving his mandatory sentence.''® After an offender
serves his mandatory sentence, the parole board has the discretion to keep
him in prison until he has served the entire statutory maximum.'"" Since the
offender is not entitled to release at any point prior to serving the full statutory
maximum, a jury finding is not required to increase the sentence at which the

offender is eligible for parole.'?

Finally, the Court reasoned that, unlike the sentences overturned in the
Apprendi line of cases, the “maximum-minimum” sentence imposed in the
Michigan sentencing system “will always fall within the range authorized by
the jury’s verdict.”'* Since a conviction authorizes a sentence up to the fixed
statutory maximum, any sentence below that is “derived from the jury’s ver-
dict,”!"* and the Sixth Amendment does not entitle an offender to a sentence
below that statutory maximum.'® Therefore, judges have the discretion to
sentence an offender anywhere below that set statutory maximum for the
offender’s crime.''®

While stated a number of different ways, the Michigan Supreme Court’s
opinion was based upon one main assumption, that the Sixth Amendment only
protects an offender from an increase in the amount of time he could serve
in prison. Since a Michigan offender could always serve the full statutory
maximum, imposition of a lesser sentence for the time he must serve is not
protected by the Sixth Amendment. The Court drew support for this conclusion
from Justice Scalia’s concurring opinion in Apprendi and dictum in Blakely.'"
Two statutory maximums?

It is helpful to compare Michigan’s indeterminate system with the Wash-
ington determinate system that was invalidated in Blakely. Both constitute a
binding judicial sentencing system, i.e., one in which the range of sentences
that a judge may impose can be increased through judicial fact-finding.!'® The
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only relevant difference between the two sentencing systems is that one is
determinate and the other is indeterminate.!'”

The United States Supreme Court has repeatedly held that a judge in a
binding judicial sentencing system may not increase the statutory maximum
based upon judicial fact-finding.'?® The first issue we must confront is what
constitutes a statutory maximum in an indeterminate system.

In a determinate sentencing system, like the one in Blakely, there is only
one statutory maximum for Apprendi purposes: “the maximum sentence a
judge may impose solely on the basis of the facts reflected in the jury verdict
or admitted by the offender.”'*! In an indeterminate system, by contrast, there
are two statutory maximums for Apprendi purposes: the amount of time the
offender must serve in prison and the amount of time the offender could serve
in prison if not released on parole.'

Once we determine that there are two statutory maximums in an indetermi-
nate system, the next issue is whether both statutory maximums are subject to
Apprendi. If Apprendi applies to the maximum sentence a judge can impose
that an offender must serve, Michigan’s sentencing system violates the Sixth
Amendment because judicial fact finding increases the maximum sentence
the judge may impose on the offender.'”® However, if Apprendi applies only
to the maximum amount of time an offender could serve if not released on
parole, then Michigan’s sentencing system would not violate the Sixth Amend-
ment because that maximum is fixed by statute and may not be increased by
judicial fact-finding.'?*

The Michigan Supreme Court in Drohan concluded that the maximum
amount of time an offender could spend in prison was the only statutory
maximum protected by Apprendi.'>® However, it is not clear why this should
be the case. In Blakely, the Court determined that the sentencing range for
the particular offender was the statutory maximum under Apprendi, not the
maximum the judge could impose for that crime under statute.'* Of the three
main reasons provided by the Michigan Supreme Court for its conclusion,
only one of them logically flows from Supreme Court precedent from the
Apprendi line of cases.

First, the Michigan Supreme Court posited that, because an offender who
commits a crime can “expect” to receive a sentence as high as the maximum
sentence he or she could serve under statute, the Sixth Amendment does
not apply to his or her “maximum-minimum.”'?’ This argument, as noted
above, echoes Justice Scalia’s concurring opinion in Apprendi and dictum in
Blakely.'*® However, Apprendi and its progeny have never indicated that a

prisoner’s “reasonable expectations” were relevant to the application of the
Sixth Amendment.'?

In addition, even if an offender’s expectation were a relevant consideration
in determining an offender’s Sixth Amendment rights, the Michigan Supreme
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Court’s “expectation” argument ignores an offender’s equally reasonable
expectation in the possibility of parole. Just like the offender in Apprendi,
who could expect that he would serve the statutory maximum for his crime
if convicted by a jury, but not additional time that the judge, rather than jury,
found was called for, an offender in the Michigan system should expect that
he could spend up to the fixed statutory maximum in prison, but not that he
must serve additional time before being considered for parole based upon
judicial fact-finding."*® The Michigan Supreme Court’s “expectation” argu-
ment presumes what it purports to prove.

Furthermore, the Michigan Supreme Court contended that because an of-
fender has no guarantee that he will be released before he serves the fixed
statutory maximum for that crime, the judicial determination of the amount
of time the offender must serve in prison is not subject to Apprendi.”*! This
is a variation on Justice Scalia’s “expectations” argument: since a prisoner
has no right to parole at any point, he cannot expect to be given less than the
maximum. As a result, the minimum sentence that he must serve may not
ultimately affect the total time he actually spends in prison; therefore, so the
argument goes, a judge may increase the lower end of that range based on
factual findings that the jury never made.'*> However, this argument is contrary
to the Court’s Apprendi jurisprudence, as increasing the range of sentences
an offender is subject to in a determinate system does not “guarantee” that he
will receive a greater sentence either.'*

For example, when the range of sentences that a judge may impose on an
offender is increased from five to ten years to five to fifteen years, the judge
is not obligated to sentence the offender to a term of imprisonment longer
than the original maximum; he could still impose a sentence that is ten years
or less. Even so, the Court would still find that this increase violated the
offender’s Sixth Amendment rights."** Similarly, while increasing the time
an offender must spend in prison does not “guarantee” that an offender will
spend more time in prison than he would have without the increase, doing
so still increases the maximum sentence that a judge could impose on an
offender."®® The Michigan Supreme Court’s argument does not give us any
legitimate basis to differentiate a determinate from an indeterminate system
for Alleyne purposes.

The Michigan Supreme Court’s final argument, however, did provide
an adequate justification, at least prior to Alleyne, as to why an offender’s
“maximum-minimum” should not be subject to Apprendi. According to that
Court a jury’s verdict authorizes any sentence for the offender up to the fixed
statutory maximum.'3® Therefore, any sentence below that fixed maximum is
derived from the jury’s verdict.'?’

The Court cited Justice Scalia’s dicta in Apprendi and Blakely to support
its argument;'*® it could have also cited Harris as support for that position.'*



could or must? 173

If the Sixth Amendment only ensures that the sentence an offender receives is
within the range authorized by the jury’s verdict, then Drohan was correctly
decided. And, given the United States Supreme Court’s plurality opinion in
Harris, the Michigan Supreme Court’s decision in Drohan was on solid legal
ground prior to Alleyne.
Alleyne v. United States and People v. Lockridge

However, the United States Supreme Court’s opinion in 4//eyne, overruling
Harris and extending the protections from Apprendi to statutory minimum
sentences, has changed all that, rendering unconstitutional any system that
allows an offender’s mandatory minimum sentence to be increased based on
facts that the jury has not found beyond a reasonable doubt.!*’ Furthermore,
the Court’s reasoning in Alleyne eftectively wiped away any foundation to
differentiate the statutory maximum the offender must serve from the statutory
maximum the offender could serve.'*! As such, the reasoning of the Michigan
Supreme Court’s opinion in Drohan is no longer persuasive, and judicial fact-
finding that increases either the minimum or maximum sentence a judge can
impose that an offender must serve in prison is unconstitutional.

The Court’s change of position in Alleyne was brought about by Justice
Breyer’s decision to join four other justices in overruling Harris v. United
States.’* In Harris, the Court had held that a finding that increased the mini-
mum sentence that a judge could impose on an offender need not be found
by a jury beyond a reasonable doubt.'*® The majority in Alleyne concluded
that Harris was contrary to the Court’s holding in Apprendi and held that “the
principle applied in Apprendi applies with equal force to facts increasing the
mandatory minimum.”!*

The Court, citing to Justice Breyer’s concurrence in Harris, stated, “It is
impossible to dissociate the floor of a sentencing range from the penalty af-
fixed to the crime.”'** Similar to increasing the statutory maximum, increasing
the prescribed floor for a sentence “aggravate[s] the punishment,”'*® because
it narrows the offender’s sentencing range and “‘require[s] the judge to im-
pose a higher punishment than he might wish.’””'*” It is irrelevant that a judge
could still impose a sentence above the new statutory minimum without the
additional finding,'*® because raising the mandatory minimum “alters the
legally prescribed punishment so as to aggravate it.”'* Thus, the Court over-
ruled Harris and held that any fact that increased the maximum or minimum
possible sentence that a judge may impose must be found by a jury beyond
a reasonable doubt.'®’

Justice Breyer, despite his continued disagreement with the Court’s holding
in Apprendi, agreed that it was “highly anomalous to read Apprendi as insist-
ing that juries find sentencing facts that permit a judge to impose a higher
sentence while not insisting that juries find sentencing facts that require a
judge to impose a higher sentence.”’*! Acknowledging that Apprendi has be-
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come well established in the Court’s jurisprudence, Justice Breyer concluded
that the inconsistency between Harris and Apprendi should be resolved in
Apprendi’s favor.'>

In 2014, the Michigan Supreme Court granted leave to appeal in People
v. Lockridge to consider a challenge to Michigan’s indeterminate sentencing
system after Alleyne.””* The Michigan Supreme Court ultimately held that
Michigan’s sentencing system violates the Sixth Amendment as interpreted
in Alleyne to the extent that judicial fact-finding increases the minimum sen-
tence that an offender must serve in prison before being considered for parole
that a judge must impose.'** It is irrelevant that the increased sentence in the
Michigan scheme, unlike the other schemes rendered invalid in the Apprendi
line, only delays parole availability because it still aggravates the legally
prescribed minimum sentence that the offender must serve.'s

However, the Michigan Supreme Court did not directly address its prior
holding in Drohan that judicial fact-finding that increases the maximum
sentence that a judge can impose that an offender must serve in prison is not
subject to Apprendi, limiting its holding to an offender’s “mandatory mini-
mum” sentence.'*® We address that issue in Section V below.

In Lockridge, the Michigan Supreme Court held that allowing a judge to
increase the minimum sentence that a prisoner must serve in order to be con-
sidered for parole under Michigan’s indeterminate sentencing system based
on factual findings that the jury had not made violated the Sixth Amendment
under Alleyne."”” The Court ultimately concluded that the fact that Michigan’s
sentencing system was “indeterminate” was irrelevant because Michigan’s
sentencing system, like the sentencing system in A//eyne, used judicial fact-
finding to alter the “minimum” sentence that a judge could impose on an of-
fender.'*® Thus, Michigan’s sentencing system violated the Sixth Amendment
to the extent that this “mandatory minimum” sentence was increased.

The State of Michigan argued, as others had before it, that because ju-
dicial fact-finding was used only to determine parole availability, to which
an offender has no constitutional right, an offender’s rights are not violated
when that sentence is increased.””® The Court responded that the constitu-
tional violation identified in Alleyne is completely separate from the issue
of parole eligibility.'®® The Sixth Amendment right to a jury trial is triggered
during sentencing, and forbids judicial fact-finding that “increases the pre-
scribed range of penalties, including both the minimum and the maximum
sentences,” because increasing that prescribed range establishes a “distinct
and aggravated crime.”'®" Once judicial fact-finding aggravates the “range”
of permissible sentences, an offender’s Sixth Amendment right is violated,
regardless of the sentence an offender actually receives.'®? Thus, since the
violation of an offender’s Sixth Amendment right is complete once judicial
fact-finding aggravates the minimum or maximum sentence that serves as the
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legally prescribed range for the crime, the offender’s Sixth Amendment right
has been violated, and it is irrelevant whether that legally prescribed range
involves parole availability or not.!®3

While the Court held that judicial fact-finding that increased the minimum
sentence that an offender must serve before being considered for parole
violated the Sixth Amendment, the Court did not address whether it’s prior
holding in Drohan, that increasing the maximum sentence that a judge can
impose that an offender must serve before being considered for parole, was
still correct after Alleyne.'® Rather, once that Court held that increasing the
minimum sentence violated the Sixth Amendment, it determined that the
proper remedy was to make Michigan’s sentencing guidelines advisory.'®® As
a result, the Court did not need to address the continuing validity of Drohan
because a discretionary sentencing system poses no Sixth Amendment issue
under Apprendi and its progeny.'®

The Michigan Supreme Court was able to avoid dealing with its holding in
Drohan because of its decision to render the Michigan sentencing guidelines
advisory.'®” Furthermore, the nature of “minimum sentences” in an indeter-
minate sentencing scheme provides a potential basis to distinguish Drohan
from Lockridge.

As argued above, there are two potential statutory maximums in an inde-
terminate sentencing system, the maximum sentence a judge can impose that
he must serve, and the maximum sentence a judge can impose that he could
serve.'® However, in an indeterminate system, like a determinate system, there
is only one statutory minimum. The minimum sentence a judge can impose that
an offender must serve and the minimum sentence a judge can impose that the
oftender could serve are identical in an indeterminate sentencing system. For
example, in an indeterminate system, if the sentencing guidelines prescribe
a range of 25 to 40 months in prison, the minimum sentence that a judge can
impose that the offender mus¢ serve is 25 months, and the minimum sentence
the offender could serve in prison is also 25 months. Thus, the offender’s
minimum sentence, like that in a determinate system, is the sentence that the
offender must serve in prison.

Therefore, while the existence of two maximums in an indeterminate sen-
tencing system arguably distinguishes it from a determinate system,'® that
same distinction does not exist when we look at the statutory minimum. When
a judge finds facts that increase the minimum sentence he can impose in an
indeterminate system, he is increasing the amount of time an offender must
serve in exactly that same way that a judge in a determinate sentencing system
does when he increases an offender’s mandatory minimum.'”® Therefore, if it
is unconstitutional for a judge in a determinate system to increase the manda-
tory minimum sentence for offender based upon judicial fact finding, it is also
unconstitutional for a judge to do so in an indeterminate sentencing system.
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Thus, the Michigan Supreme Court correctly concluded, independently of
the issue of the statutory maximum, that judicial fact-finding that increases
the minimum sentence that an offender must serve in an indeterminate sen-
tencing system is unconstitutional after Alleyne. The Court did not explicitly
differentiate between statutory maximums and the statutory minimum in an
indeterminate sentencing scheme in its holding, but rather presumed that
Michigan’s sentencing system had only one statutory maximum and one statu-
tory minimum.!”! Because it is true that an indeterminate sentencing system
has only one statutory minimum, i.e., that the minimum sentence that an of-
fender must and could serve are the same, the Court reached the proper result.

However, the fact that an indeterminate sentencing system has two poten-
tial statutory maximums leaves the issue in Drohan arguably distinguishable
from Lockridge. This is because neither Lockridge nor Alleyne discussed what
constitutes a maximum sentence for the purposes of Apprendi in an indeter-
minate sentencing system. Thus, the question still remains after Alleyne and
Lockridge whether judicial fact-finding that increases the maximum sentence
that a judge can impose that an offender must serve before being considered
for parole in an indeterminate sentencing system is constitutional.

Aggravating the legally prescribed punishment

A proper reading of Alleyne invalidates judicial fact-finding that increases
the minimum or maximum sentence a judge can impose on an offender that
he must serve in an indeterminate sentencing system. Alleyne does not merely
undermine the Michigan Supreme Court’s reasoning in People v. Drohan, it
rejects it.!”? Increasing an offender’s “maximum-minimum” in an indetermi-
nate system implicates the Sixth Amendment in the same way that increasing
the minimum sentence that a judge can impose does.!”

Alleyne, in addition to extending Apprendi to raising the statutory minimum
ajudge can impose in a determinate sentencing system, altered the fundamen-
tal inquiry when determining an offender’s Sixth Amendment rights.'” Prior
to Alleyne, the Court had held that only increasing the statutory maximum
sentence a judge can impose implicated Apprendi.'” A plurality of the Court
reasoned that the Sixth Amendment ensured that an offender’s sentence would
not be longer than the maximum sentence authorized by the jury’s verdict.!”®
As aresult, the minimum sentence a judge could impose on an offender could
be increased based upon judicial fact-finding because that sentence was still
within the range authorized by the jury’s verdict.'”” If the Sixth Amendment
only protects an offender’s right to receive a sentence no longer than the maxi-
mum sentence authorized by the facts found by the jury, then the sentence that
an offender must serve before being considered for parole in an indeterminate
system would not be subject to the Sixth Amendment. This is true because
any term of imprisonment the offender ultimately receives does not extend
past the maximum sentence authorized by the jury.!”



could or must? 177

However, the Court in A/leyne rejected this narrow view of the Sixth Amend-
ment.'” The Court held that it is irrelevant to the Sixth Amendment inquiry that
increasing the statutory minimum sentence a judge can impose does not subject
an offender to a sentence higher than that authorized by the jury’s verdict.'®
Instead, the relevant inquiry is “whether a fact is an element of a crime,”"®’
and “[w]hen a finding of fact alters the legally prescribed punishment so as
to aggravate it, the fact necessarily forms a constituent part of a new offense
and must be submitted to the jury.”'®? The proper inquiry under A/leyne when
determining an offender’s Sixth Amendment rights is not whether the sentence
is authorized by the jury’s verdict, but rather whether a finding of fact “alters
the legally prescribed punishment so as to aggravate it.”'%3

Under this new framework, it is clear that increasing an offender’s “max-
imum-minimum” is unconstitutional. In the same way that increasing the
“mandatory minimum” a judge may impose in a determine system “alters the
legally prescribed punishment so as to aggravate it,”'* so does increasing the
maximum sentence an offender must serve.'® Judicial fact-finding “produce[s]
a higher range”"*® of sentences that an offender must serve, thereby aggravat-
ing the punishment.'®’

It is irrelevant that increasing an offender’s “mandatory minimum” may not
actually result in a longer sentence served, in the same way that it is irrelevant
in a determinate system that an offender’s actual sentence received when the
statutory minimum is increased may be the same sentence he would have
received without the increase.'® All that matters is that the legally prescribed
range for the crime is aggravated based upon judicial fact-finding.'® When
the maximum sentence a judge can impose that an offender must serve in
prison is increased, the legally prescribed range for the crime has increased
and, therefore, any fact that does so must be found by the jury.

Conclusion

The United States Supreme Court should ultimately conclude that it is
unconstitutional to increase the minimum or maximum sentence that a judge
must impose on an offender that the offender must serve in prison before be-
ing considered for parole based upon judicial fact-finding. Such a holding is
consistent with the Sixth Amendment and would allow the jury to perform
its role as a check on government power'”’ by ensuring that the government
cannot aggravate the legally proscribed punishment for an offender without
the authorization of a jury of his peers.
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536 U.S. at 557-68 (2002).

82. Drohan, 475 Mich. at 162-63.

83. MCL § 777.21.

84. A judge determines an offender’s PRV 1 score based upon the number of “high severity”
felony convictions he has on his record. If the offender has one prior “high severity” felony
conviction, the court assesses him 25 points; if he has two prior “high severity” felony convic-
tions, the court assesses him 50 points; and if he has three or more prior high severity felony
convictions, the court assesses him 75 points. MCL § 777.51. Other Michigan PRVs that the
court must score against an offender include: the number of prior low severity convictions
(PRV 2), MCL § 777.52, the number of prior high severity adjudications (PRV 3), MCL §
777.53, and the number of prior misdemeanor convictions (PRV 5). MCL § 777.55.

85.  Drohan, 475 Mich. at 142-43 (stating that Michigan’s sentencing system “allows a trial court
to set an offender’s minimum sentence on the basis of factors determined by a preponderance
of the evidence”).

86. MCL § 777.22.

87. MCL§ 777.31.

88. MCL § 777.31(1)(e).

89. MCL § 777.31(1)(a).

90. MCL § 777.35.

91. MCL § 777.39.

92. MCL § 777.44.

93. MCL § 777.21(1)(c).

94. Seee.g., MCL § 777.62 (the minimum sentencing grid for class A felonies).

95. Id. Both axes on the grid are subdivided into smaller categories. /d. For example, for a class
A felony, an offender with 15 PRV points is placed in the C category of PRV scores, which is
the category for any offender with a PRV score between 10 and 24 points. /d. Additionally,
an offender with an OV score of 25 points is placed in category 11, which is the category for
any offender with an OV score between 20 and 39 points. /d. These subcategories determine
where on the x-axis and y-axis an offender’s scores are, which ultimately determines his
minimum sentencing range. /d.

96. MCL § 777.62; MCL § 769.34(2). “A court may depart from the appropriate sentence range
established under the sentencing guidelines . . . if the court has a substantial and compelling
reason for that departure and states on the record the reasons for departure.” MCL § 769.34(3).
However, as the United States Supreme Court explained in Booker, the ability of a judge to
depart from the guidelines does not immunize a sentencing system from an Apprendi chal-
lenge. See supra note 57.

97. See Drohan, 475 Mich. at 162, 163.

98. See Blakely, 542 U.S. at 301 (citing Apprendi, 530 U.S. at 490); Booker, 543 U.S. at 244.

99. See infra text accompanying notes 118-120.

100. Drohan,475 Mich. at 142-43. The Michigan Supreme Court had briefly addressed the issue two
years earlier in a footnote. See People v. Claypool, 470 Mich. 715, 730 n.14 (2004). However,
this language was dictum, and therefore was not binding precedent. Drohan, 475 Mich. at
167 (2006) (Kelly, J., concurring in part and dissenting in part); Christopher M. Thompson,
Redefining “Statutory Maximum”: The Demise of Michigan’s Presumptive Indeterminate
Sentencing Guidelines at the Hands of Blakely v. Washington, 83 U. DET. MERCY L. REv.
137, 150 (2006).

101. 475 Mich. at 144.

102. Id. at 145.

103. Id. at 167.

104. Id. at 145n.3

105. Id. at 145.

106. 1d.
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1d. at 159-65

Apprendi, 530 U.S. at 498 (Scalia, J., concurring); Blakely, 542 U.S. at 309; see supra text
accompanying notes 70-72.

Drohan, 475 Mich. at 163.

1d.

1d.

1d. at 163-64.

1d. at 162.

1d. at 162 (2006).

1d. at 163 (“In short, the Sixth Amendment ensures that an offender will not be incarcerated
for a term longer than that authorized by the jury upon a finding of guilt beyond a reasonable
doubt. However, the Sixth Amendment does not entitle an offender to a sentence below that
statutory maximum”) (emphasis in original) (citing Apprendi, 530 U.S. at 498 (2000) (Scalia,
J., concurring)).

1d.

See id. at 159-64. The Michigan Supreme Court relied heavily on Justice Scalia’s views on
the Sixth Amendment, citing Justice Scalia’s concurrence in Apprendi twice and once to his
dictum in Blakely. See id. In contrast, the Michigan Supreme Court cites to other United States
Supreme Court decisions in its analysis section five times, twice in support of a quote from
Justice Scalia’s concurrence in Apprendi, once simply citing the holding of Blakely, and two
other times citing the history of the Sixth Amendment. /d.

Compare Blakely, 542 U.S. at 299-300, with MCL § 769.34(2)(b), and MCL § 777.21.
Compare Blakely, 542 U.S. at 298-300, with MCL § 769.8(1), and Drohan, 475 Mich. at 161.
See Blakely, 542 U.S. at 301 (citing Apprendi, 530 U.S. at 490); Booker, 543 U.S. at 244.
Blakely, 542 U.S. at 302 (emphasis in original).

Mason, supra note 7; Thompson, supra note 100.

Thompson, supra note 100.

1d.

Drohan, 475 Mich. at164 (2006); Thompson, supra note 100, at 151 (“The Michigan Supreme
Court has adopted one possible, reasonable definition of the term: that a ‘statutory maximum’
is simply the period a defendant may serve”) (emphasis added).

Blakely, 542 U.S. at 303-04; Hall, supra note 7, at 685 (arguing that the Michigan Supreme
Court’s definition of statutory maximum in Drohan “mirrors the argument that the Supreme
Court rejected in Blakely”™).

Drohan, 475 Mich. at 163.

Apprendi, 530 U.S. at 466, 498 (Scalia, J., concurring); Blakely, 542 U.S. at 309; see supra
text accompanying notes 71-72.

In fact, this “expectation” argument, if applied broadly, could undo the entire line of Ap-
prendi jurisprudence. Is it not true that when the offender in Apprendi committed his crime
due to racial bias he did so knowing that he was risking 20 years in prison? After all, New
Jersey statute clearly stated that an offender who committed an offense that was “motivated
by racial bias” would receive a heightened sentence. Apprendi, 530 U.S. at 468-70 (citing
N.J. STAT. ANN. § 2C:39-4(a) (West 1995); § 2C:43-6(a)(2)). Nevertheless, the Court held
that the offender’s Sixth Amendment rights were violated because a fact that enhanced the
maximum sentence that the judge could impose was not found by a jury. /d. at 491-97. Thus,
the relevant issue under Apprendi is not whether an offender can “expect” to receive up to a
particular sentence when he commits a crime, but rather whether a jury must find a fact that
increases the maximum sentence that a judge can impose on an offender.
Drohan, 475 Mich. at 163.
1d. at 164.
1d.
Alleyne, 133 S.Ct. at 2162 & n.3 (“[1]f a judge were to find a fact that increased the statutory
maximum sentence, such a finding would violate the Sixth Amendment, even if the defendant
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ultimately received a sentence falling within the original sentencing range (i.e., the range
applicable without that aggravating fact.”) (citing Apprendi, 530 U.S. at 474).

1d.

See King, supra note 6 (“That a paroling authority may ultimately decide not to release the
defendant when he first becomes eligible is irrelevant. What is crucial is that the legislature has
narrowed the penalty range available to the trial judge once the specified fact is determined”).
Drohan, 475 Mich. at 162-63.

1d.

Id. at 159, 163.

See id. at 159-64. In Harris, the United States Supreme Court held that a finding a fact that
increases the minimum sentence a judge may impose on an offender does not need to be
found by a jury. 536 U.S. at 568. The plurality opinion reasoned that increasing the mandatory
minimum sentence a judge must impose does not “extend the offender’s sentence beyond that
authorized by the jury’s verdict,” id. at 557, because the jury has “already found all the facts
necessary to authorize the Government to impose” any sentence within the sentencing range.
1d. at 565. This is also true in Michigan’s indeterminate sentencing system: once a jury finds an
offender guilty, it has authorized a term of imprisonment up to the fixed statutory maximum.
Drohan, 475 Mich. at 161-62. Thus, when the judge sets an offender’s “maximum-minimum,”
he is not increasing the offender’s punishment beyond that authorized by the jury.

See generally Lockridge, 2015 WL 4562293.

Alleyne, 133 S.Ct. at 2161-63.

Compare Harris, 536 U.S. at 569-72 (Breyer, J., concurring in part and concurring in the
judgment), with Alleyne, 133 S.Ct. at 2166 (Breyer, J., concurring in part and concurring in
the judgment).

Harris, 536 U.S. at 550-51.

Alleyne, 133 S.Ct. at 2160.

1d. at 2160 (citing Harris, 536 U.S. at 569-72 (Breyer, J., concurring in part and concurring
in the judgment)).

Id. at 2161 (emphasis removed).

1d. (quoting Apprendi, 530 U.S. at 522 (Thomas, J., concurring)).

1d. at 2161-62.

Id. at 2161.

1d., 133 S.Ct. at 2161.

Id. at 2167 (Breyer, J., concurring in part).

1d.

See People v. Lockridge, 496 Mich. 852 (2014) (granting leave to appeal to consider “whether
a judge’s determination of the appropriate sentencing guidelines range, MCL 777.1, et seq.,
establishes a ‘mandatory minimum sentence,” such that the facts used to score the offense
variables must be admitted by the defendant or established beyond a reasonable doubt to the
trier of fact”).

Lockridge, 2015 WL 4562293, *1 (the “deficiency [of Michigan’s sentencing system] is the
extent to which the guidelines require judicial fact-finding . . . that mandatorily increase the
floor of the guidelines minimum sentence range, i.e. the “mandatory minimum” sentence
under Alleyne) (emphasis in original).

Id. at ¥22-23.

Since the Court decided that increasing the mandatory minimum in Michigan’s sentencing
system violated the Sixth Amendment, and that the proper remedy was to make Michigan’s
guidelines advisory, the Court did not need to decide whether Drohan was still good law after
Alleyne. See id. at ¥28-29.

Id. at *¥1-2.

Id. at ¥21-23.

Lockridge, 2015 WL 4562293, *16, 21-23. When responding to the State’s argument, adopted
by the dissent, that Alleyne does not apply to Michigan’s sentencing system, the majority
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separated this argument into three separate sub-arguments, 1) that Alleyne does not apply
because Michigan’s sentencing system is “indeterminate,” 2) that there is no constitutional
right to parole eligibility, and 3) that Michigan’s minimum sentence is not a “mandatory
minimum” as defined in Alleyne. Id. at *16. However, the essential premise of the second
and third arguments is that A/leyne does not apply because Michigan’s sentencing system is
indeterminate and judicial fact-finding in Michigan only affects parole eligibility. See id. at
*17-26. For the sake of clarity and space, this article focuses on that core issue, rather than
separately analyzing the majority’s response to each sub-argument.

Id. at *21 (“We have no quarrel with the general proposition that a defendant has no consti-
tutional entitlement to be paroled . . . but we do not see its relevance here. The right at issue
includes the Sixth Amendment right to a jury trial, not just the due-process right to be free
deprivation of one’s liberty.”).

1d. at *22 (citing Alleyne, 133 S.Ct. at 2163).

1d. (citing Alleyne, 133 S.Ct. at 2163) (“The failure to have the jury find an element estab-
lishing “a distinct and aggravated crime,” not the resulting sentencing, is the constitutional
deficiency.”) (internal citations omitted).

Lockridge, 2015 WL 4562293 at *22-23.

Since the Court decided that increasing the mandatory minimum in Michigan’s sentencing
system violated the Sixth Amendment, and that the proper remedy was to make Michigan’s
guidelines advisory, the Court did not need to decide whether Drohan was still good law after
Alleyne. Id. at *28-29.

Id. at *28-29.

See Booker, 543 U.S. at 223 (““We have never doubted the authority of a judge to exercise
broad discretion in imposing a sentence within the statutory range.”) (citing Apprendi, 530
U.S. at 481).

Lockridge, 2015 WL 4562293 at *28-29.

See supra Section I11.C.

See id.

King, supra note 6.

See e.g., Lockridge, 2015 WL 4562293 at *13 (“Alleyne now prohibits increasing the mini-
mum as well as the maximum sentence in this manner) (emphasis in original); id. (stating
that in Michigan, an offender’s “maximum [sentence] is set by statute and authorized by the
jury’s verdict.) (emphasis in original); id. at *16 (“the Legislature may not require judicial
fact-finding that results in a mandatory increase in either the minimum or maximum sentence
beyond the range set by the jury verdict”) (emphasis in original); id. at *21 (“And [the Sixth
Amendment] includes the right to have a ‘jury determination’ of all the pertinent facts used in
increasing the prescribed range of penalties, including both the minimum and the maximum
sentences.) (emphasis in original.)

See infra text accompanying notes 174-184.

See infra text accompanying notes 185-190.

See Alleyne, 133 S.Ct. at 2161-63 (rejecting the Court’s approach to the Sixth Amendment in
Harris).

See Harris, 536 U.S. at 557-68.

Id. at 557, 565.

Id. at 557.

Drohan, 475 Mich. at 161-62.

Alleyne, 133 S.Ct. at 2161-62.

1d.

Id. at 2161.

1d.

1d.

Alleyne, 133 S.Ct. at 2158.



186 national lawyers guild review

185. King, supra note 6.
186. Alleyne, 133 S.Ct. at 2162-63.
187. King, supra note 6.
188. See Alleyne, 133 S.Ct. at 2162.

189. King, supra note 6 (“That a paroling authority may ultimately decide not to release the de-
fendant when he first becomes eligible is irrelevant. What is crucial is that the legislature has
narrowed the penalty range available to the trial judge once the specified fact is determined.”)

190. See e.g., United States v. Cotton, 535 U.S. 625, 626 (2002) (noting that the Sixth Amendment
right to a jury “serves a vital function in providing for a body of citizens that acts as a check
on prosecutorial power”); Randolph N. Jonakait, Confrontation Clause Curiosities: When
Logic and Proportion Have Fallen Sloppy Dead, 20 J.L. & PoL’Y 485, 492 (2012) (“The
Sixth Amendment jury trial right acts as a check on . . . judges and prosecutors.”).
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Imagine you receive a knock on the door one day as you return home from
work. It’s the police requesting you visit the local police station to answer
some routine questions. You take your own car and leave your house for the
station to find the course of your life forever altered. Suddenly you’re being
held in a secret security prison without any contact with the outside world,
not even those you hold dear, let alone legal counsel. Soon enough you are
flown off from one country to another on a world tour of torture, indefinite
detention, and interrogation. Eventually you land at your final destination: a
military prison. It’s a torture complex that violates all forms of international
law and basic human rights. For years you are held in detention and solitary
confinement. You’re tortured and sexually abused. You’re told that you have
been designated a dangerous terrorist, Enemy #1, and if you do not cooperate
your entire existence will be erased, your family raped, tortured, and killed.
You learn your predicament is due to the commands of the most powerful
world governments and intelligence agencies, yet you never learn of the
charges against you. Eventually you are able to record your story in a diary
for the entire world to read. After years of a government crusade to silence
your story, the world is finally granted the opportunity to be exposed to the
darkest reaches of power and state tyranny.

All the architects and perpetrators of your abuse and torture return trium-
phantly to their lives: one becomes a renowned law professor; another a federal
judge; the other awarded a distinguished medal of honor; another granted
a job with the Department of Aviation. Yet you remain detained for over a
decade waiting for a breakthrough, for the truth to matter. Such a setting is
not a dystopian Hollywood film plot, nor a contemporary attempt to emulate
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Kafka, but rather the account of the life and experiences of Guantanamo
prisoner #760 Mohamedou Ould Slahi.

The book describes the ordeal of the Mauritanian national, first imprisoned
in his home country in fall 2001, renditioned to an intelligence detention facil-
ity in Jordan for six months, then to Bagram in Afghanistan, finally reaching
the Guantanamo military base in the summer of 2002, where he remains today.
The supposed basis of his imprisonment and interrogation has been described
by the ACLU as “guilty by long ago association.” In 1990 Slahi went to
Afghanistan with the intention of fighting the Soviet-supported government.
This was at a time when the United States’ military was actively supporting
the Mujahideen of Afghanistan. By 1992 Slahi severed his ties with Al-Qaeda,
and has never returned to Afghanistan. According to Slahi, this is where his re-
lationship with Afghanistan and Al-Qaeda ended. The United States, however,
despite never having filed anything resembling charges against Slahi, initially
maintained he was an architect of the foiled Millennium terror plot, as well as
a top recruiter for Al-Qaeda with links to Osama Bin Laden. Five years into
his ordeal in Guantanamo, Slahi began to record his experiences producing
a 466 page handwritten transcript in English, a language he acquired while
imprisoned there. After an extended government-led legal assault attempting
to prohibit the publication of the manuscript, Guantanamo Diary was finally
published in January 2015.

The persistent crusade the United States government launched against the
publication of Guantanamo Diary itself merits discussion. The basis of the
attempted prohibition is the policy that any communication expressed by a
Guantanamo detainee, whether orally or written, is presumptively classified,
regardless of the sensitivity of the nature of the communication.? The litiga-
tion battle to get the diary published was initiated by the ACLU through a
FOIA request, and lasted over five years, with the details of the lawsuit still
under seal. Initially the transcript was only accessible to Slahi’s legal team,
stored in an office in Washington D.C., and classified as highly confidential.
Those beyond the legal team who were allowed access possessed security
clearances.. In order for them to be published, Slahi’s legal team was required
to send the manuscript to a government team who assessed the sensitivity of
the manuscript, with every page requiring analysis as to whether it should be
declassified. Seven years later, the end result is 2,500 bars of redaction within
the 466-page manuscript.’

These black bars of redaction at one point censor seven consecutive pages,
serving “as fingerprints of [the] longstanding censorship regime” as Larry
Siems, the editor of the book, states

Some of the redactions transcend any form of logic, such as the absurd cen-

soring of the name of the 1950’s ex-Egyptian president Gamal Abdul-Nasser,
in addition to the systematic redaction of any female pronoun referring to
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Slahi’s interrogators. Perhaps the latter alludes to the government’s wish to
keep secret the active participation of female military officers in the sexual
assault of detained men at the military camp. *

In a particularly emotional entry, Slahi relates an experience in which a
Puerto Rican prisoner escort attempts to provide solace, telling him that he
would indeed return to his family:

“No worry, you gonna back to your family” he said.
When he said that I couldn’t help breaking in [redacted].

Lately I’d become so vulnerable. What was wrong with me? Just one soothing
word in this ocean of agony was enough to make me cry.

Disturbingly, we witness the censoring of the word “tears” by the clearance
team, perhaps in a cynical—and vain—attempt to dehumanize an especially
humanizing moment in the story. Despite the rampant appearance of black
boxes across the book, Siems, who has never been allowed communication
privileges with Slahi, took on the daunting task of rendering educated guesses
on the words and phrases that the redactions were meant to conceal. Siems
successfully utilized publicly accessible records such as Slahi’s 2005 adminis-
trative review board hearing testimony transcript, Slahi’s 2008 habeas corpus
brief, as well as government and media reports in order to contextualize much
of the redacted material for the reader.

Even though such censorship is a clear attempt to cover up the deplorable
injustices committed by the U.S. government and their proxies against Slahi
and prisoners of the “War on Terror,” it fails to disguise some of the darkest
points of the book that clearly depict the subversive nature of the empire.
Such descriptions include the interrogation, brutal torture, and rendition of
Slahi. He depicts his interrogators as well as the interrogation techniques used
on him in the different secret facilities he had been to with emotional and
sensory precision. Such varied settings in the diary serve as an international
comparative analysis on torture and interrogation tactics, with Slahi tactfully
assessing each.

Slahi’s torture and particularly that which he experienced at Guantanamo
has been a frequently cited subject, and brought to much attention by previous
reports and books on Guantanamo such as Jess Bravin’s The Terror Courts or
the Senate Armed Service Committee’s report on the status of detainees in U.S.
custody. As cited in Guantanamo Diary and thoroughly documented in the
Senate Committee Report, Donald Rumsfeld personally authorized a “special
interrogation plan” to extract information from Slahi. The tactics included
sensory and sleep deprivation, sexual abuse, denial of adequate and edible
food, threats of harm to his family members, as well as beatings, and were
based upon the John Yoo “Counter Resistance Techniques” memos of 2003.5

The documentation of such abusive practices is conveyed in a nuanced
manner in Guantanamo Diary. Slahi is not the detached voice or passive
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victim cited in a government report or a media exposé on enhanced interro-
gation techniques, but rather the active storyteller, embodying a voice of the
voiceless still languishing in Guantanamo and black sites around the world.

One of the most disturbing descriptions in the book is that of a late night
boat ride in which Slahi is blindfolded, beaten, and threatened with murder
while a bag is put on his head and his jacket is filled with ice. The leader
of what the interrogators describe as Slahi’s “Birthday Party” is labeled by
the author, throughout his narrative, as “Mr. X.” His actual name is Richard
Zuley, a former detective with the Chicago Police Department, implicated in
torture and abuse. Zuley was transferred to Guantanamo to participate in the
interrogation of detainees and on his arrival he was delegated by Guantanamo
Task Force Commander Geoffrey Miller to carry out the Rumsfeld-authorized
interrogation plan on Slahi.® Miller would eventually go on to devise interroga-
tions at Abu Ghraib. Upon retirement in 2008, he was awarded a Distinguished
Medal of Honor.” Zuley would eventually return to Chicago and is currently
employed in the aviation sector.® Recalling one of his final interrogation ses-
sions with Zuley, Slahi states:

[The] special team realized that I was not going to cooperate with them as
they wished, and so the next level of torture was approved.

[Redacted] and another guy with a German shepherd pried open the door
of the interrogation room where [redacted] and I were sitting. It was in [re-
dacted] Building.

[Redacted] and his colleague kept hitting me, mostly on my ribs and face,
and made me drink salt water for about three hours before giving me over to
an Arabic team with an Egyptian and a Jordanian interrogator. Those inter-
rogators continued to beat me while covering me in ice cubes, one, to torture
me, and two, to make the new, fresh bruises disappear.

Then after about three hours Mr. X and his friends took me back and threw
me in my present cell.

“I told you not to fuck with me, Motherfucker!” was the last thing I heard
from [redacted].

The story of Richard Zuley, apart from being one of the darkest and most
abusive characters in Slahi’s narrative, sheds some light on a deep relation-
ship between the American police state and the military complex. Zuley ac-
cumulated considerable experience using inhumane and degrading tactics of
interrogation and torture in the Chicago Police Department. Four months prior
to the publication of Guantanamo Diary, a wrongful conviction lawsuit was
filed in federal court against Zuley by a Chicago man who was imprisoned
for 23 years for murder before his exoneration. Lathierial Boyd stated that
he was set up for his wrongful conviction by the techniques of Licutenant
Zuley, who subjected him to prolonged detention while shackled, and planted
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evidence against him. Another three victims of Zuley’s techniques during his
time at the CPD have recently stepped forward, describing similar patterns
of abuse.’ Perhaps it should come as no surprise that the military wished to
export these homegrown interrogation techniques, used for years to terrorize
low-income communities of color in the United States, and channel them into
the torture of prisoners of the “War on Terror” abroad.

In light of the degrading and inhumane experiences Slahi endured, one
of the most remarkable elements of the story is his resilience, as well as his
capability to rationalize and empathize, even with those who categorized him
as the enemy. As Siems states in the introduction,

[He] recognizes the larger context of fear and confusion in which all these
characters interact, and the much more local institutional and social forces
that shape those interaction. .. he tries to understand people , regardless of
stations or uniforms or conditions....In doing so he transforms even the most
dehumanizing situations into a series of individual, and at times harrowingly
intimate human exchanges.

Slahi’s grappling with the darkest forms and complexities of the human
condition is an approach that manifests elements of a literary classic. That Slahi
fails to lose sense of his humanity in the face of subhuman conditions forcing
him to the edges of his sanity is truly one of the most significant components
of the narrative. On speculating why an individual would choose to become
involved in the commission of war crimes, doing a job which “surely is going
to haunt him for the rest of his life,” Slahi states:

Maybe he had few choices, because many people in the Army come from
poor families, and that’s why the army sometimes gives them the dirtiest
job. I mean theoretically [redacted] could have refused to commit crimes of
war, and he might even get away with it. Later on I discussed with some of
the guards why they executed the order to stop me from praying, since it’s
an unlawful order.

“I could have refused, but my boss would have given me a shitty job or
transferred me to a bad place. I know I can go to hell for what I have done to
you” one of them told me. History repeats itself: during World War II, Ger-
man soldiers were not executed when they argued that they received orders.”

Despite Slahi’s persistence in evoking truth throughout his ordeal, and his
resilience and dedication to being set free and reunited with his family in his
homeland, three months after the publication of Guantanamo Diary, Slahi was
once again internally relocated within the camp and had all his possessions
of the past thirteen years, except his Quran, taken from him.

Currently 122 detainees remain at Guantanamo. The Obama administration
claims that it is attempting to transfer some of them out, while others cleared
for release by several federal agencies are allegedly to be set free in the com-
ing months. However, such efforts are likely to be thwarted by Congressional
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action seeking to ban future transfers of imprisoned men outside Guantanamo.
Mohammedou Ould Slahi continues to wait for his freedom.
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editor’s preface continued

difficult reform in this area can be. Activists around the country, including BLM,
deserve credit for continuing to force a national discussion of this issue even as
months and years go by. Some of their efforts have led to more concrete gains,
such as the recent indictment of the officers accused of killing Freddie Gray in
Baltimore. And, clearly, it was only through ongoing efforts by activists and
lawyers in Chicago that the public learned what authorities knew for a year, that
Officer Jason Van Dyke murdered Laquan McDonald in cold blood, lied about
it, and joined in an attempt to erase surveillance camera footage that could have
belied the cover-up. NLGR’s recently published “Race and Criminal Justice”
theme issue (Volume 71, Issue 4) was our attempt to promote this effort and
advance the discussion.

“‘Deadly Force’ Revisited” utilizes social science and legal research methods
to shine a light on how resilient the problem of police violence continues to
be in D.C. It also recommends solutions that, if used as a model, might lead to
widescale reforms to ensure respect for civil liberties and human life.

David Loudon’s “Could or Must? Apprendi’s Application to Indeterminate
Sentencing Systems after Alleyne” makes a particular, narrowly focused legal
argument—that after Alleyne v. United States the Sixth Amendment requires
that facts that postpone an inmate’s eligibility for parole in an indeterminate
sentencing system should be treated like elements of the crime which must be
proven to a jury beyond a reasonable doubt. If implemented, that simple change
would be an important step toward mitigating some of the devastating harms of
our current gargantuan carceral state, in which more citizens are being locked
up for longer periods of time than ever before. If courts interpret Alleyne as
Loudon thinks they should two consequences will result, both of which could
contribute to the end of this longstanding and shameful era of mass incarcera-
tion: the opportunity for parole will come sooner to many deserving inmates and,
by increasing the role of the jury while decreasing that of the judge, sentencing
will become more democratic and reflective of the judgment of the people to
whom the agents of the criminal justice system should be accountable.

Guantanamo Diary by Mohamedu Ould Slahi chronicles the author's saga
as a detainee trapped in a constitution-free Twilight Zone as part of the U.S.’s
Global War on Terror. It is a revelatory work in the history of prison literature
and essential reading for anyone who seeks to understand, as we all should,
the yawning divide that crisis and fear can open up between the constitutional
values a nation preaches and its actual practices. In their review of Slahi’s
memoir, Leila Sayed-Taha and Azadeh Shahshahani summarize and explain
the significance of this extraordinary work by a man who after 13 years is still
held captive in the world’s most notorious prison, without ever having been
charged and, so far as anyone can tell, despite a complete lack of evidence. What
is particularly remarkable about his story is that Slahi has kept his humanity in
a system that has lost its own.

—Nathan Goetting & David Gespass
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