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Dear Sir or Madam:

The Archdiocese of Washington (the “Archdiocese”) respectfully submits the following
comments on the Notice of Proposed Rulemaking (“NPRM”) on preventive services. 78 Fed.
Reg. 8456 (Feb. 6, 2013). The Archdiocese is the local arm of the Roman Catholic Church in
Washington, D.C., and five counties in Maryland: Montgomery, Prince George’s, Calvert,
Charles, and St. Mary’s. The Archdiocese serves a religious community of Roman Catholics
under the leadership of Cardinal Donald Wuerl and provides a wide range of spiritual,
educational, and social services to residents in the greater Washington, D.C., community,
Catholic and non-Catholic alike. The Archdiocese not only provides pastoral care and spiritual
guidance for nearly 600,000 Catholics, but also serves individuals throughout the D.C. area
through its schools and multiple charitable programs.

The Archdiocese has long expressed its concern that the regulations at issue here (the
“Mandate’’), which require the provision of insurance coverage for abortion-inducing drugs,
contraception, sterilization, and related education and counseling, force faithful Catholics to
choose between facilitating services and speech that violate their religious beliefs or exposing
their organizations to devastating penalties. Indeed, the Archdiocese itself has filed a lawsuit
challenging the Mandate, Roman Catholic Archbishop of Washington v. Sebelius, No. 12-cv-
0815, 2013 WL 285599 (D.D.C. Jan. 25, 2013), and has previously commented on prior
iterations of that regulation, see, e.g., Comments of Archdiocese of Washington (Sept. 30, 2011),
available at http://www.dol.gov/ebsa/pdf/1210-AB44a-14694.pdf.

Regrettably, the proposals contained in the NPRM fail to resolve the serious religious
liberty issues presented by the Mandate. The NPRM does not expand the scope of the “religious
employer” exemption in any meaningful way. The so-called “accommodation” for nonexempt



religious organizations is an accounting maneuver that likewise effects no substantive change to
existing law. And the NPRM actually removes an existing, important protection that allows a
“religious employer” to include within its insurance plan affiliated religious organizations with
which the employer “shares common religious bonds and convictions.” Consequently, the
proposals in the NPRM are, in fact, demonstrably worse than the regulations that they are
intended to replace. Moreover, as a practical matter, the NPRM creates insurmountable
administrative and logistical difficulties for organizations, such as the Archdiocese and its
affiliates, that operate or participate in large self-insured plans that provide coverage for multiple
affiliated employers.

Accordingly, the Archdiocese continues to strenuously oppose the Mandate, including the
proposed changes set forth in the NPRM. Instead, the Archdiocese urges the Government to (1)
adopt a definition of “religious employer” that recognizes that religious organizations do far
more than operate “houses of worship”; and (2) abandon its proposal to rescind the ability of
“religious employers” to include affiliated religious organizations in their insurance plans and
thereby shield them from the Mandate.

I. THE NPRM INCREASES THE BURDEN THAT THE MANDATE IMPOSES ON
RELIGIOUS LIBERTY

The NPRM does not offer any meaningful relief to religious organizations, like the
Archdiocese’s affiliates, that are morally opposed to providing, paying for, and/or facilitating
access to abortion-inducing drugs, contraception, sterilization, and related education and
counseling. First, the NPRM fails to expand, in any meaningful way, the scope of the
“religious employer” exemption. Second, the so-called “accommodation” likewise offers no
relief of substance; it still requires religious organizations to provide, pay for, and/or facilitate
access to objectionable products and services. Third, the NPRM proposes to reverse existing law
in a way that substantially narrows the number of religious entities who may seek shelter under
the already impermissibly cramped definition of “religious employer,” and, therefore, is
significantly worse than existing law. Each of these issues is explained in greater detail below.

A. The changes to the “religious employer” exemption provide little, if any, substantive
relief to Catholic social service organizations.

The NPRM first proposes a revised definition of “religious employer” that would be used
to determine which entities would be completely exempt from compliance with the Mandate.
Currently, the religious employer definition exempts organizations that meet four criteria: “(1)
The inculcation of religious values is the purpose of the organization”; “(2) The organization
primarily employs persons who share the religious tenets of the organization”; “(3) The
organization serves primarily persons who share the religious tenets of the organization”; and
“(4) The organization is a nonprofit organization as described in section 6033(a)(1) and section
6033(a)(3)(A)(i) or (ii1) of the Internal Revenue Code of 1986, as amended.” 45 C.F.R. §
147.130(a)(iv)(B). The NPRM would eliminate the first three prongs of this definition.
Consequently, under the NPRM, an exempt “religious employer” would be “a nonprofit
organization as described in section 6033(a)(1) and section 6033(a)(3)(A)(i) or (iii) of the
Internal Revenue Code of 1986, as amended.” See 78 Fed. Reg. at 8461.



This proposed modification does not, nor is it intended to, accomplish any significant
change to the scope of existing law. Indeed, the NPRM candidly admits as much, conceding that
this change “would not expand the universe of employer plans that would qualify for the
exemption beyond that which was intended in the 2012 final rules.” See id. (emphasis added).
Instead, this proposal would continue to “restrict[]the exemption primarily to group health plans
established or maintained by churches, synagogues, mosques, and other houses of worship, and
religious orders.” Id. In this respect, the NPRM is little different from the existing “religious
employer” exemption, which was intended to focus on “the unique relationship between a house
of worship and its employees in ministerial positions.” 76 Fed. Reg. 46,621, 46,623 (Aug. 3,
2011). Religious organizations that have a broader mission are still not, in the Government’s
view, “religious employers.”

Practically speaking, this cramped definition of religious employer would continue to
exclude numerous organizations, such as Catholic hospitals, charitable organizations,
universities, and elementary and secondary schools that are indisputably religious. While these
revisions may ensure that the Archdiocese itself would be exempt from the Mandate, the NPRM
offers no such guarantee to many of the distinct diocesan corporations the Archdiocese has
established to carry out its ministries. Indeed, the decision to exempt the Archdiocese, but not all
of its ministries, flows from a fundamentally misguided view of religious liberty. Freedom of
religion means far more than the freedom to worship, and religious exercise is not confined
within the four walls of a parish church. As Pope Benedict explained, “[L]ove for widows and
orphans, prisoners, and the sick and needy of every kind, is as essential to [the Catholic Church]
as the ministry of the sacraments and preaching of the Gospel. The Church cannot neglect the
service of charity any more than she can neglect the Sacraments and the Word.” Pope Benedict
XVI, Deus Caritas Est § 22 (2006). Ignoring this reality, the NPRM persists in separating the
Archdiocese from the ministries it has established to care for the “widows|[,] orphans, prisoners,
and the sick and needy of every kind,” awarding an exemption to the former, but not to the latter.
The Catholic organizations that carry out the Church’s charitable mission, however, are no less
“religious” than the Archdiocese itself.

Finally, it makes no sense for the NPRM to adopt Section 6033 as the dividing line
between organizations that are, or are not, deemed sufficiently “religious” to warrant exemption
from the Mandate. Section 6033 was never intended to distinguish among religious
organizations for purposes of the provision of health care. Instead, it merely addresses whether
and when nonprofit entities that are exempt from paying taxes under the Code must file an
annual informational tax return, known as a Form 990. 26 C.F.R. § 1.6033-2(a). The choice of
this provision is all the more puzzling since there are myriad provisions in federal law that,
unlike Section 6033, are intended to protect religious freedom. See, e.g., 42 U.S.C. § 300a-7
(protecting hospitals and individuals that receive federal funds in various health programs from
participating in abortion and sterilization procedures if such participation is “contrary to [their]
religious beliefs or moral convictions”); 29 U.S.C. § 1002(33) (defining “church plans™). The
decision to adopt Section 6033, rather than these other provisions, seems to be based solely upon
a desire to define a “religious employer” as narrowly as possible and thereby force objecting
religious organizations to abandon sincerely held religious beliefs with which the Government
disagrees. This would be unconscionable in almost any context. It is particularly so where, as
here, the regulations target religious organizations precisely because their religious mission
includes charitable outreach that extends beyond the four walls of their “houses of worship.”



B. The proposed “accommodation” is an accounting maneuver that still requires
religious organizations to provide, pay for, and/or facilitate access to contraception,
abortion-inducing drugs, sterilization, and related education and counseling.

The NPRM also proposes an “accommodation” for nonexempt objecting religious
nonprofit organizations that do not qualify as “religious employers.” Under that proposal—
which largely parrots the prior and inadequate proposal contained in the Advance Notice of
Proposed Rulemaking (“ANPRM”), 77 Fed. Reg. 16,501 (Mar. 21, 2012)—a nonexempt,
nonprofit religious entity (deemed an “eligible organization”) that objects to providing the
mandated coverage as part of its group health plan must self-certify its objection to contraceptive
coverage. The self-certification then “automatically” requires a third-party entity—either the
nonprofit’s insurance company or its third-party administrator (“TPA”’)—to provide or procure
the objectionable coverage “at no additional cost.” See 78 Fed. Reg. at 8462—64. Coverage is
automatic; female employees and employees with female dependents do not have the option to
reject it.

This so-called “accommodation” is an accounting maneuver that, like the cosmetic
changes to the “religious employer” definition, offers no meaningful relief to religious
organizations opposed to the Mandate. Like existing law, the “accommodation” still requires
Catholic organizations to provide, pay for, and/or facilitate access to the objectionable services.
The following example illustrates this point:

° Under the Mandate as it now exists, a Catholic organization contracts with an
insurance company, and the insurance company must provide the Catholic
organization’s employees with an insurance policy that covers contraception,
abortion-inducing drugs, sterilization, and related counseling.

° Under the NPRM, a Catholic organization contracts with an insurance company,
and the insurance company must provide the Catholic organization’s employees
with two different insurance policies, simultaneously: one that does not cover
contraception, abortion-inducing drugs, sterilization, and related counseling, and
one that does.

There is no material difference between these two scenarios. In both instances, the Catholic
organization’s contract with the insurance company automatically results in insurance coverage
for the objectionable services. The fact that, as an accounting matter, the coverage comes in two
policies rather than one does not solve the moral problem.

Thus, the Government’s assurances that the objecting employer’s premiums will not flow
to the payment of contraceptives are irrelevant; either way, the Catholic organization’s contract
with the insurance company triggers the provision of objectionable insurance coverage. These
assurances are, in any event, implausible in at least two respects.

First, according to the NPRM, the provision of contraceptive coverage will be “at least
cost neutral” for insurance companies, because insurers will “experience lower costs from
improvements in women’s health and fewer childbirths.” 78 Fed. Reg. at 8463. This, the NPRM
claims, will allow insurance companies to offer contraceptive coverage at “no additional cost” to



employers. Id. (emphasis added).! In other words, insurance companies will not have to charge
employers more to provide contraceptive coverage. Presumably, their premiums will remain the
same. But this means that even granting the NPRM’s assumptions about contraceptive coverage
being cost neutral—which, as discussed immediately below, are themselves implausible—the
“accommodation” is nothing more than a shell game. Premiums previously paid by the objecting
employers to cover, for example, “childbirths,” will now be redirected to pay for contraceptive
coverage.” Thus, not only would an objecting employer trigger the coverage of contraceptive
services by providing a health plan, but the employer would also actually be paying for such
services.

Second, industry experts have expressed deep “skeptic[ism]” that it will be “cost neutral
for insured plans to bear the cost of contraceptive coverage.”™ Creating “‘individual policies for
contraceptive coverage would be a significant undertaking,”” involving “administrative hassles
such as setting up and getting state approval for new individual insurance products” and
potentially “significant™ costs in providing notice to eligible employees.® In some cases, the
creation of these “individual polic[ies] covering only one service” would conflict with state law.’
Simply put, “insurers aren’t going to give away such coverage for free,” and may well “raise the
premium for the religious employer opting out of coverage” without including a “separate line
item on the bill.”® Consequently, the assumption that the addition of contraceptive coverage will

be cost-neutral is implausible.
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The proposal for self-insured entities, while more opaque, appears to be similarly
troubling. It is, of course, difficult to comment meaningfully on this proposal, since the NPRM
has not articulated any specific regulatory language; instead, it has merely describes several
“alternative approaches” under “consider[ation].” 78 Fed. Reg. at 8463. “[U]nder all
approaches,” however, employers would be required to self-certify their religious objection to
their third party administrator, who would then “automatically arrange separate individual health
insurance policies for contraceptive coverage from an [insurance company| providing such
polices.” Id. All related costs would allegedly be offset by fee adjustments from Federally

! The source cited by the NPRM contains similar language. See John Bertko et al., The Cost of Covering
Contraceptives Through Health Insurance (February 9, 2012) (“[A]vailable data indicate that providing
contraceptive coverage as part of a health insurance benefit does not add to the cost of providing insurance
coverage.” (emphasis added)), available at http://aspe.hhs.gov/health/reports/2012/contraceptives/ib.shtml; id.
(stating that in one instance, “there was no need to adjust premium levels because there was no cost increase as a
result of providing coverage of contraceptive services” (emphasis added)); id. (indicating that in another instance a
“mandate did not appear to increase insurance costs” (emphasis added)).

% The NPRM also suggests that providing contraceptive coverage “may result in cost-savings.” 78 Fed.
Reg. at 8463. But there is certainly no guarantee that will take place, nor does there appear to be any requirement
that insurance companies lower premiums for religious objectors should such savings be realized.

3 Insurers May Incur Significant Costs from Proposal on Contraceptive Benefit Opt-Out, AIS’s Health
Reform Week, Feb. 11,2013, at 1.
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Facilitated Exchanges. Id." Tt is doubtful that the administrative “offsets” would, in fact, fully
compensate the TPAs, in which case it is likely that the costs would be passed back to the
employer. In addition, it is again the employer’s provision of health insurance in the first place
that triggers the TPA’s obligation to procure the objectionable coverage.® Finally, the NPRM
does not address how it would work if the TPA is, itself, a religious organization that objects to
providing the mandated coverage.

In short, the NPRM’s division between “religious employers,” who are exempt from the
Mandate, and other equally religious organizations, who are subject to the so-called
“accommodation,” is no solution at all to the Mandate’s infringement on religious liberty. The
Government’s attempt to drive a wedge between these religious organizations, moreover, is all
the more objectionable given the Government’s stated purpose for doing so. According to the
NPRM, the Government drew a distinction between “religious employers” and organizations that
are eligible for the “accommodation” based on a belief that “the participants and beneficiaries [of
eligible organizations’ plans] . . . may be less likely than participants and beneficiaries in group
health plans established or maintained by religious employers to share [the] religious objections
of the eligible organizations.” 78 Fed. Reg. at 8461-62. It cannot be, however, that an
organization’s religious freedom turns on the beliefs of its employees. It is, after all, the
religious organization’s beliefs that are protected by the Religious Freedom Restoration Act
(“RFRA”) and the First Amendment; the organization’s employees have no corollary right to
force the religious organization to subsidize the employees’ contrary beliefs. Nor can it be that
the Government is permitted to parcel out the protections of RFRA and the First Amendment
based on its speculation about whether an organization’s employees are more or less likely to be
devout believers. Consequently, the so-called “accommodation” does not alleviate the burden
that the Mandate imposes on religious freedom.

Finally, it is unclear whether the agencies even have the statutory authority to promulgate
the accommodation. The statute states that “group health plan[s]” must provide coverage for
“preventive care.” 42 U.S.C. § 300gg-13(a)(4). It is, therefore, unclear whether, once
“preventive care” is defined to include contraception, the so-called “accommodation” can require
that contraception be provided separate and apart from the group plans in which plan participants
are enrolled. In addition, it is unclear how the statute could be construed as authorizing the

7 “Under the first approach [described in the NPRM], a third party administrator receiving the copy of the
self-certification would have an economic incentive to voluntarily arrange for the separate individual health
insurance policies for contraceptive coverage for plan participants and beneficiaries because it would be
compensated for a reasonable charge for automatically arranging for the contraceptive coverage through payment by
the issuer of the contraceptive coverage.” 78 Fed. Reg. at 8463—64 (emphasis added). This language seems to
suggest that a TPA would “voluntarily” arrange contraceptive coverage because it would have an “economic
incentive” to do so. Id. This appears to be in tension with other portions of the NPRM that states that “under all
approaches” a TPA would “automatically” arrange separate coverage. Id. at 8463. It is therefore unclear what,
exactly, the Government’s “first approach” entails.

8 See Comments of the U.S. Conference of Catholic Bishops at 22 (Mar. 20, 2013), available at
http://www.usccb.org/about/general-counsel/rulemaking/upload/2013-NPRM-Comments-3-20-final.pdf (“The moral
dilemma for the plan sponsor with a religious or moral objection to such coverage lies in being forced to trigger the
objectionable coverage even if the funds paying for the group plan are not also used to pay for the contraceptive
coverage.”).



agencies to force group-plan insurers to provide contraception completely free of charge. The
statute provides that preventive-care coverage must be provided without “cost sharing
requirements,” id., but the accommodation goes much further, requiring contraception to be
provided “without cost sharing, premium, fee, or other charge to plan participants and
beneficiaries.” 78 Fed. Reg. at 8462 (emphasis added). The authority for this sweeping
prohibition on all premiums, fees, or other charges is not apparent.

C. The NPRM actually makes the problem worse by eliminating an important
protection that Catholic organizations previously had under existing law.

Not only does the NPRM propose a “solution” that does not alleviate religious objectors’
core concerns, but in at least one significant respect, it would actually make their situation even
worse than existing law. In the ANPRM, the Government acknowledged that the religious
employer exemption was ‘“available to religious employers in a variety of arrangements.” 77
Fed. Reg. at 16,502. It specifically stated that a nonexempt entity could thus “provide[] health
coverage for its employees through™ a plan offered by a separate, “affiliated” organization that is
a “distinct common-law employer.” Id. And in that situation, if the “affiliated” organization was
“exempt from the requirement to cover contraceptive services, then neither the [affiliated
organization] nor the [nonexempt entity would be] required to offer contraceptive coverage to its
employees.” Id.

For example, the Archdiocese operates a self-insurance plan that covers not only the
Archdiocese itself, but numerous other affiliated Catholic organizations—including Archbishop
Carroll High School, Inc., the Consortium of Catholic Academies of the Archdiocese of
Washington, Inc. (the “Consortium”), Catholic Charities of the Archdiocese of Washington, Inc.
(“Catholic Charities”), and dozens of additional Catholic organizations. Under the existing
religious employer exemption, if the Archdiocese is an exempt “religious employer,” then these
other Catholic organizations get the benefit of that exemption, regardless of whether they
independently qualify as “religious employers,” so long as they continue to participate in the
Archdiocese’s exempt plan. These affiliated religious organizations, therefore, could benefit
from the Archdiocese’s exemption even if they, themselves, could not meet the NPRM’s
unprecedentedly narrow definition of “religious employer.”

The NPRM proposes to eliminate this protection. It provides that “each employer would
have to independently meet the definition of eligible organization or religious employer in order
to take advantage of the accommodation or the religious employer exemption with respect to its
employees and their covered dependents.” See 78 Fed. Reg. at 8467. Thus, if, as the NPRM
suggests, the Archdiocese is an exempt “religious employer,” Catholic Charities, Archbishop
Carroll High School, and the Consortium of Catholic Academies would be unable to obtain the
benefit of the exemption simply by participating in the archdiocesan plan. Instead, unless they
independently qualify as “religious employers,” under the NPRM, they would be forced to
facilitate access to contraceptives, abortion-inducing drugs, sterilization, and related education
and counseling, contrary to their sincerely held religious beliefs. In this respect, the NPRM is
significantly worse than existing law. Moreover, as explained further below, this proposal drives
a wedge between the various entities that comprise the Catholic Church and, in so doing, poses
insurmountable administrative challenges for the Archdiocese’s self-insured church health plan.
See infra Part I11.



D. Catholic private employers and business owners do not even get the benefit of the
illusory “accommodation.”

The NPRM also fails to address the concern that the Mandate includes no conscience
protection at all for individuals seeking to live in accordance with their faith. Private employers
continue to be denied their right to make decisions that reflect their religious beliefs. Numerous
courts have correctly recognized that this infringes on the religious freedom of these individuals.
Indeed, many have awarded preliminary relief to private employers challenging the Mandate.
See, e.g., Gilardiv. U.S. Dep’t of Health & Human Servs., No. 13-5069 (D.C. Cir. Mar. 29,
2013) (Dkt. # 24) (granting injunction pending appeal); Annex Med., Inc. v. Sebelius, No. 13-
1118, 2013 U.S. App. LEXIS 2497 (8th Cir. Feb. 1, 2013) (same); Grote v. Sebelius, No. 13-
1077, 2013 WL 362725 (7th Cir. Jan. 30, 2013) (same); Korte v. Sebelius, No. 12-3841, 2012
WL 6757353 (7th Cir. Dec. 28, 2012) (same); O ’Brien v. U.S. Dep’t of Health & Human Servs.,
No: 12-3357 (8th Cir. Nov. 28, 2012) (granting stay pending appeal); Hall v. Sebelius, No. 13-
00295 (D. Minn. Apr. 2, 2013) (Dkt. # 12) (granting preliminary injunction); Bick Holdings Inc.
v. U.S. Dep’t of Health & Human Servs., No. 4:13-cv-00462 (E.D. Mo. Apr. 1, 2013) (Dkt. # 21)
(same); Lindsay v. U.S. Dep’t of Health & Human Servs., No. 13-1210 (N.D. I1l. Mar. 20, 2013)
(same); Monaghan v. Sebelius, No. 12-15488, 2013 WL 1014026 (E.D. Mich. Mar. 14, 2013)
(same); Sioux Chief Mfg. Co. v. Sebelius, No. 13-0036-CV-W-ODS (W.D. Mo. Feb. 28, 2013)
(same); Triune Health Group v. U.S. Dep’t of Health & Human Servs., No. 12 C 6756 (N.D. Ill.
Jan. 3, 2013) (same); Sharpe Holdings v. U.S. Dep’t of Health & Human Servs., No. 2:12-CV-
92-DDN, 2012 WL 6738489 (E.D. Mo. Dec. 31, 2012) (granting temporary restraining order);
Am. Pulverizer Co. v. U.S. Dep’t of Health & Human Servs., No. 12-3459-CV-S-RED, 2012 WL
6951316 (W.D. Mo. Dec. 20, 2012) (granting preliminary injunction); Legatus v. Sebelius, No.
12-12061, 2012 WL 5359630 (E.D. Mich. Oct. 31, 2012) (same); Newland v. Sebelius, 881 F.
Supp. 2d 1287 (D. Colo. 2012) (same).

II. THE MANDATE, INCLUDING THE NPRM, CONSTITUTES AN
UNCONSTITUTIONAL AND ILLEGAL INFRINGEMENT ON RELIGIOUS
FREEDOM

As the proposals contained in the NPRM do not resolve the religious liberty issues
presented by the Mandate, implementation of the NPRM is unlikely to resolve the lawsuits that
Catholic and other organizations have filed across the country. As these lawsuits allege, the
Mandate violates RFRA, the First Amendment, the Administrative Procedure Act (“APA”), and
other federal statutes.” To date, numerous courts have held that the current form of the Mandate
likely violates RFRA in challenges brought by for-profit companies. See supra p. 8 (citing

? See, e.g., Compl., Roman Catholic Archbishop of Washington v. Sebelius, No. 12-cv-0815 (D.D.C. May
21,2012) (Dkt. # 1), attached as Exhibit A. The arguments set out in the Complaint are incorporated herein by
reference. The proposals in the NPRM are illegal for many of the same grounds asserted therein, including but not
limited to the fact that these proposals: (1) violate the Free Exercise Clause, id. Y 194-232; (2) violate the
Establishment Clause, id. 99 213-32; (3) violate RFRA, id. 99 177-93; (4) impermissibly interfere with internal
church governance, id. §233-47; (5) violate the Speech Clause, id. 99 248—61; (4) violate the APA, id. 19 262—
305; and (5) violate the Weldon Amendment, Pub. L. No. 112-74, div. F, tit. V, § 507(d)(1), 125 Stat. 786, 1111
(2011), as well as the Affordable Care Act itself, 42 U.S.C. § 18118(c); see also Compl. 9 291-305.



cases). For the reasons discussed below, the same reasoning applies to the Mandate even if
revised as proposed in the NPRM.

RFRA prohibits the Government from “substantially burden[ing] a person’s exercise of
religion” unless the burden “(1) is in furtherance of a compelling governmental interest; and (2)
is the least restrictive means of furthering that compelling governmental interest.” 42 U.S.C. §
2000bb-1(a)—~(b). In order to determine whether a substantial burden exists, courts must (1)
identify the religious exercise at issue, and (2) determine whether the government has placed
“substantial pressure on an adherent to modify his behavior and to violate his beliefs.” Thomas
v. Review Bd. of the Ind. Employment Sec. Div., 450 U.S. 707, 718 (1981). In identifying the
relevant exercise of religion, a court must accept the “line” drawn by plaintiffs as to the nature
and scope of their religious beliefs. Id. at 715. After plaintiffs’ beliefs have been identified, the
court must then determine whether the challenged regulation substantially pressures plaintiffs to
violate those beliefs.

Significantly, RFRA protects “any exercise of religion, whether or not compelled by, or
central to, a system of religious belief.” 42 U.S.C. §§ 2000bb-2(4), 2000cc-5(7)(A) (emphasis
added). It is therefore irrelevant whether the religious objection is to the direct funding of
contraceptive services under current law or to the funding and facilitation of those services as
contemplated by the NPRM. The refusal to take either action is a protected exercise of religion
for purposes of RFRA. See supra p. 8 (citing cases).

Thus, if the NPRM were implemented, there would be little, if any, change in the RFRA
calculus. If an organization’s religious beliefs forbid it from compliance with the Mandate as
modified by the NPRM, the question for a federal court would simply be whether the Mandate
places substantial pressure on that organization to violate its religious beliefs. As numerous
courts have found, putting organizations to the choice of breaching their faith or paying the
substantial penalties imposed by the Mandate is the epitome of a substantial burden. Moreover,
these courts have likewise concluded that this burden cannot be justified by a compelling
interest, nor is the Mandate the least restrictive means to achieve the Government’s stated ends.
See supra p. 8 (citing cases).

Therefore, unless the NPRM is changed significantly before implementation, it, like the
current Mandate, would violate RFRA (as well as the First Amendment, the APA, and other
federal statutes).

III. THE NPRM’S PROPOSALS FOR SELF-INSURED ENTITIES ARE UNWORKABLE

As discussed above, in at least one significant respect, the NPRM actually makes the
problem worse for entities, such as the Archdiocese and its affiliates, that operate or participate
in large self-insured plans that provide coverage for multiple affiliated religious employers. See
supra Part I.C. Previously, affiliated religious organizations that did not independently qualify
as “religious employers” could nonetheless obtain the benefit of the exemption through their
participation in a plan sponsored by an exempt “religious employer.” The NPRM, however,
would rescind this protection, proposing instead that “each employer [participating in the group
plan] would have to independently meet the definition of . . . religious employer in order to take
advantage of . . . the religious employer exemption with respect to its employees and their



covered dependents.” 78 Fed. Reg. at 8467. Thus, although the Catholic organizations currently
participating in the Archdiocese’s self-insured health plan all share common religious bonds and
convictions with the Archdiocese, the NPRM would require each of them to separately qualify
for the “religious employer” exemption.

This requirement, however, is completely unworkable. Perhaps more importantly, it is
based on a fundamentally flawed understanding of religious liberty that fails to acknowledge the
varied means by which the Catholic Church carries out its mission. In practical effect, it would
deny the benefits of the religious employer organization and self-insurance to indisputably
religious entities and prevent the Archdiocese from ensuring that all of its affiliated religious
corporations remain faithful to Catholic teaching.

A. The NPRM is administratively unworkable.

The NPRM’s proposals are completely unworkable for self-insured entities like the
Archdiocese. Indeed, in all likelihood, the Archdiocese’s self-insured group health plan will not
be able to exist and operate as it does today under the changes that would be required by the
NPRM. Thus, contrary to President Obama’s repeated assurances that “if you like your plan,
you can keep it,”'’ if the Mandate remains unchanged, many participants in the Archdiocese’s
self-insurance plan will not be able to retain their existing insurance plan.

The Archdiocese maintains a Catholic self-insured health plan for its own and for other
Catholic organizations’ eligible employees. The Archdiocese chooses to self-insure so that it can
customize its plan to meet the healthcare needs of its employees consistent with the teachings of
the Catholic faith. In addition, since it operates in two jurisdictions, self-insuring allows the
Archdiocese to avoid the conflicting state health insurance regulations and mandates of D.C. and
Maryland. The Archdiocese sponsors the group health plan, effectively making the Archdiocese
the insurer for its employees and those of its affiliated organizations. The Archdiocese is solely
liable for payment of all benefits provided to its participants under the plan. For practical
purposes of administering the plan and handling claims, the Archdiocese contracts with National
Capital Administrative Services, LLC (“NCAS”). NCAS is a third party administrator that
administers participating employees’ claims and provides access to the CareFirst BlueCross
BlueShield provider network of doctors.

Among the associated Church entities that participate in the Archdiocese’s health plan are
archdiocesan parishes and schools, as well as Catholic organizations that are associated with the
Archdiocese. Included among these entities are separately incorporated educational, health care,
and social service ministries of the Archdiocese.

All of the entities in the Archdiocese’s health plan share common Catholic religious
bonds and convictions that are central to their operating principles. Their Catholic identity and
communion with the Church are established in their governing documents and in their listing in
the Official Catholic Directory. Recognizing the ecclesial authority of the Church, archdiocesan

10 press Release, U.S. Dep’t of Health & Human Servs., U.S. Departments of Health and Human Services,
Labor, and Treasury Issue Regulation on “Grandfathered” Health Plans Under the Affordable Care Act (June 14,
2010), available at http://www.hhs.gov/news/press/2010pres/06/20100614e.html.
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affiliated corporations reserve certain powers in their corporate members, which in all cases
include the Archbishop, the Moderator of the Curia (a canonical position reserved for clergy),
and the Chancellor (a canonical position that may be filled by either clergy or a layperson).
Those reserved powers include the oversight and authentication of the corporation’s mission, the
adoption or amendment of a mission statement, and the amendment of articles of incorporation
and bylaws. In addition, all of these affiliates are bound by the Archdiocese’s Policies for
Archdiocesan Corporations, which provide:

Every Catholic and each agency, entity, or program that claims to carry on the
work of the Church must maintain communion with the Church through
communion with the bishops . ... The touchstone for the unity of the local
Church is the bishop . . .. In [some] cases, the bishop’s responsibility for
oversight is carried out through the several separately incorporated affiliated
agencies [that] participate in the Church’s mission through education and the
corporal works of mercy.

Policies for Archdiocesan Corporations at 1. Consequently, each of these affiliated
archdiocesan corporations participates in, and is integral to, the Archdiocese’s overall religious
mission.

Nevertheless, under the NPRM, each of these religious entities that are separately
incorporated would have to independently assess at the beginning of each plan year whether they
qualify for the “religious employer” exemption. The NPRM, moreover, suggests that if they do
not independently qualify as a “religious employer,” they would be unable to participate in the
archdiocesan health plan, since that plan will not offer coverage for abortion-inducing drugs,
contraception, sterilization, and related education and counseling. In that case, these
indisputably religious organizations would be forced to find replacement group health insurance.
But without the benefit of pooled financial resources, many of these religious entities would
likely be unable to secure the benefits of self-insurance. Instead, they would have to turn to
commercial plans, and would then be exposed not only to the demands of the Mandate that
conflict with their religious beliefs, but also to state insurance regulations and mandates from
which self-insured plans are currently exempt.

Without the option of a self-insured plan, Catholic organizations with less than fifty
employees in the District of Columbia would be required to purchase insurance through the D.C.
Exchange.!' This, in turn, would subject them to the numerous mandates imposed under D.C.
law.'? In addition, it has been reported that this will restrict the ability of these employers to
select plans tailored to their needs and may increase costs and premiums to a degree that
employers may be forced to choose between dropping their health plans altogether or paying the

1 See Ben Fischer, D.C. Health Insurance Board Moves to Phase in Exchange Mandate, Wash. Bus. J.,
Mar. 13, 2013, available at http://www .bizjournals.com/washington/blog/2013/03/dc-health-insurance-board-
moves-to-delay.html?page=all.

2 Victoria Craig Bunce & J.P. Wieske, Health Insurance Mandates in the States 3 (2010) (citing twenty-
seven health mandates under D.C. law and sixty-seven health mandates under Maryland law).
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exorbitant costs of providing coverage.”> Consequently, employees of these organizations
would not only be losing their affordable coverage under the Archdiocese’s plan, but they would
also face the possibility of losing coverage altogether and being forced to procure individual
insurance policies on the D.C., or in some cases, Maryland Exchanges. (This is also why, unless
the Mandate is changed, affiliated religious organizations will need a substantial period of time
to procure new insurance policies.)

Even if the final rule were to ultimately permit nonexempt religious organizations to
participate in an exempt employers’ plan, the logistical hurdles to such participation still appear
insurmountable. These nonexempt entities would have to ensure that their employees receive
access to contraceptive services through the NPRM’s proposed “accommodation.” But it is
unclear how such services could be provided if the nonexempt entity was part of the
archdiocesan plan. These nonexempt organizations have no contractual relationship with the
plan’s TPA, whose contract is with the Archdiocese. And the TPA’s contract with the
Archdiocese does not, and would not, authorize the TPA to procure insurance for the
objectionable services. Certainly, the Archdiocese, as an exempt “religious employer,” would
not and could not be forced to participate in the process of providing objectionable insurance
coverage to the employees of the Archdiocese’s religiously affiliated corporations.

Thus, regardless of whether nonexempt entities could remain on the archdiocesan health
plan, it is evident that under the NPRM, the Archdiocese’s health plan could not be maintained in
a manner consistent with its prior practices and religious beliefs.

B. The NPRM reflects a flawed and arbitrary understanding of religious liberty.

The proposal contained in the NPRM also draws arbitrary distinctions between
identically situated employees based solely on the corporate structure of their respective
employers. As noted above, the NPRM purports to draw these distinctions based on a belief that
employees of a nonexempt entity “may be less likely than participants and beneficiaries in group
health plans established or maintained by religious employers” to share their employers religious
beliefs. 78 Fed. Reg. at 8461-62. This assertion is baseless. Compare, for instance, a religion
teacher at St. Augustine’s School, an archdiocesan Catholic school that is not separately
incorporated, to a religion teacher at St. Francis Xavier Academy, an archdiocesan Catholic
school that is part of the Consortium of Catholic Academies, a separate civil corporation. These
two Catholic school teachers each teach the same religion curriculum and are equally devoted to
the task of teaching the Catholic faith through word and example. The corporate structure of the
two archdiocesan Catholic schools that employ these teachers is not a reliable proxy for

13 See Dennis Bass, The Bad News for Small Business in D.C.’s Obamacare Plan, Wash. Post, Oct. 12,
2012, available at http://articles.washingtonpost.com/2012-10-12/opinions/35499292 1 small-employers-higher-
costs-aca; Philip Klein, A Talk with D.C.’s Health Exchange Board, Wash. Examiner, Nov. 18, 2012, available at
http://washingtonexaminer.com/a-talk-with-d.c.s-health-exchange-board/article/2513796; Mercer Consulting,
District of Columbia Health Insurance Exchange Marketplace Report (2011), available at
http://www.naifanet.com/100000/Mercer%20Report%20D13%20and%20D 16%20Market%20Report%20and%20S
ummary%20Plan.pdf?CFID=1910208&CFTOKEN=68781248; Letter to Dr. Mohammad Akhter, Chair, D.C.
Health Benefit Exchange Authority Executive Board (Sept. 13, 2012), available at
http://www.naifanet.com/100000/Small%20Employer%20Letter%20FINAL%20with%20addendum%2010-3-
2012.pdf?CFID=1910208&CFTOKEN=687812438.
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answering the question of “how Catholic” their jobs’ duties are or “how devout” they as
individuals are likely to be.

The Archdiocese has created separately incorporated organizations to carry out certain
aspects of its ministry, not because those particular ministries are any less central to the Catholic
faith, but rather for many of the same practical and legal reasons that ordinary civil corporations
assume multi-tiered structures. The Consortium of Catholic Academies, for instance, was
separately incorporated in part so that it could more thoroughly and effectively devote itself to
the challenges of educating the often underserved children of inner city Washington. Surely it is
not the Government’s contention that employees of schools that serve disadvantaged youth are
less likely to be faithful Catholics than teachers at schools in more affluent communities. That,
however, is the precise implication of the arbitrary rule the NPRM seeks to establish.

Moreover, the Archdiocese has a special responsibility to ensure that these entities,
whatever the corporate structure, remain faithful to the teachings of the Catholic Church. As
noted above, the Archbishop, the Moderator of the Curia, and the Chancellor are the corporate
members of each of these affiliated entities. In order to ensure each affiliate’s Catholic identity
and communion with the Church, the affiliated entities reserve certain powers in their corporate
members, including oversight and authentication of the corporation’s mission, the adoption or
amendment of a mission statement, and the amendment of articles of incorporation and bylaws.
In addition, all of these entities remain subject to canon law requirements regarding their
Catholic identity, mission and fidelity to Catholic doctrine, as well as the Archdiocese’s Policies
for Archdiocesan Corporations. In short, each separately incorporated affiliate’s communion
with the archbishop originates in the prescriptions of canon law and is reflected in their civil
organizational documents.

The Mandate as revised by the NPRM would destroy this communion and would prevent
the Archdiocese from ensuring that each of its affiliated entities acts in accordance with Catholic
teachings. It would create division where canon law commands unity, and would undermine the
Archdiocese’s duty before God to protect the integrity of the Catholic faith as believed and
practiced within the local Church, most especially in its affiliated religious corporations. The
Government has provided no plausible basis for so deeply (and unconstitutionally) intruding into
the religious structure and beliefs of the Archdiocese and other similarly-situated Catholic
entities.

IV. PROPOSED ALTERNATIVES TO THE NPRM

For the reasons explained above, the Mandate, including the proposals in the NPRM,
would deeply intrude into the religious freedom and religious autonomy of the Archdiocese, its
affiliated religious entities, and other similar organizations. Set forth below are two proposals
that, if adopted, would mitigate these infringements on religious liberty.

First, the portion of the NPRM that requires each employer participating in a group health
plan to independently qualify for the religious employer exemption should be rescinded. Instead,
the Archdiocese’s affiliated religious corporations should continue to be free to participate in the
Archdiocese’s insurance plan in the same way that they did prior to the NPRM. There is simply
no reason to deny affiliated Catholic organizations the benefits conferred on entities like the
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Archdiocese merely due to the fact that they are independently incorporated. As discussed
above, such a distinction rests on a flawed view of religious liberty and would significantly
impair the Church’s ability to carry out its mission.

Second, and perhaps even more importantly, the scope of the “religious employer”
exemption must be expanded. The following are several alternatives to that end—not all perfect,
but all far better than the proposal contained in the NPRM.

1.

Conscience Clause: Federal law is replete with conscience clauses that prevent
individuals and entities from being forced to violate their religious beliefs. For
example, the “Church Amendment,” 42 U.S.C. § 300a-7, protects hospitals and
individuals that receive federal funds in various health programs from participating in
abortion and sterilization procedures if such participation is “contrary to [their]
religious beliefs or moral convictions.” Id. Indeed, even the Federal Employees
Health Benefit Program, while mandating contraception coverage, nevertheless
provides a conscience clause that exempts objecting plans and carriers. See, e.g.,
Consolidated Appropriations Act, Pub. L. No. 112-74, div. C, tit. VII, § 727, 125 Stat.
786, 936 (2011); see also Consolidated Appropriations Act, Pub. L. No. 108-199,
div. C, tit. IV, § 424, 118 Stat 3 (2004) (“[I]t is the intent of Congress that any
legislation enacted on such issue [of contraceptive coverage by health insurance plans
within the District of Columbia] should include a ‘conscience clause’ which provides
exceptions for religious beliefs and moral convictions.”).

Accordingly, the Government should adopt the following conscience clause, modeled
after the Church Amendment: “Nothing in these regulations shall require the
coverage of contraceptive services if the employer objects to such coverage on the
basis of religious beliefs.” As the U.S. Conference of Catholic Bishops has noted,
this is the only alternative that will completely alleviate the religious liberty concerns
raised by the Mandate.'*

State Law Analogue: Several states define “religious employer” more broadly than
the Mandate. For example, West Virginia defines a “religious employer” as “an
entity whose sincerely held religious beliefs or sincerely held moral convictions are
central to the employer’s operating principles, and the entity is an organization listed
under 26 U.S.C. 501(¢c)(3), 26 U.S.C. 3121, or listed in the Official Catholic
Directory published by P. J. Kennedy and Sons.” W. Va. Code § 33-16E-2. Arizona
defines a “religious employer” as “[a]n entity whose articles of incorporation clearly
state that it is a religiously motivated organization and whose religious beliefs are
central to the organization’s operating principles.” Ariz. Rev. Stat. § 20-
1057.08(G)(2).

A definition modeled along these lines would be a substantial improvement over that
contained in the NPRM.

' Comments of the U.S. Conference of Catholic Bishops, supra note 8, at 11.
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For example, the following proposed definition draws on federal conscience clause
language and the language found in the Arizona and West Virginia statutes:

Section 1. “Religious Employer” is an entity that is exempt from tax
under section 501 of title 26 and whose articles of incorporation
clearly state that the entity’s sincerely held religious beliefs or
sincerely held moral convictions are part of the employer’s operating
principles.

Section 2. Nothing in these regulations shall require the coverage of
contraceptive methods, sterilization procedures, and related patient
education and counseling if a “Religious Employer” objects to such
coverage on the basis of religious beliefs.

. ERISA “Church Plans”: Finally, “religious employers” could be defined to include
employers that maintain health insurance plans that would qualify as “church plans”
under ERISA. A “church plan” is a pension or welfare plan established and
maintained “for its employees (or their beneficiaries) by a church or by a convention
or association of churches.” 29 U.S.C. § 1002(33)(A). Significantly, “church plans”
also include those maintained by organizations that are “controlled by or associated
with” churches. Id. § 1002(33)(C).

Some federal courts, however, have adopted unduly narrow constructions of ERISA’s
“church plan” provisions, making this a less than optimal solution. See Chronister v.
Baptist Health, 442 F.3d 648, 653 (8th Cir. 2006); Lown v. Cont’l Cas. Co., 238 F.3d
543, 548 (4th Cir. 2001). Accordingly, if the Government adopts this proposal, a
statement should be included in the preamble to any final rule indicating that the
Government intends for this definition to apply to all religious organizations that are
affiliated with a church, notwithstanding the narrow standards applied by the Eighth
and Fourth Circuits, cited above. While this option is less preferable than the
preceding alternatives, it too, would be a substantial improvement over the NPRM.

V. CONCLUSION

Ultimately, the NPRM does not address the problems created by the Mandate; indeed, it
makes them worse. The result is a proposal that, if implemented, would continue to violate the
rights of religious organizations under the First Amendment, RFRA, and numerous other federal
statutes. Accordingly, the Archdiocese strongly urges the Government to reconsider its course
and, instead, adopt the proposals outlined above.

Sincerely,

Jane G. Belford
Chancellor
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COMPLAINT

1.  This lawsuit is about one of America’s most cherished freedoms: the freedom to
practice one’s religion without government interference. It is not about whether people have a
right to abortion-inducing drugs, sterilization, and contraception. Those services are freely
available in the United States, and nothing prevents the Government itself from making them
more widely available. Here, however, the Government seeks to require Plaintiffs—all Catholic
entities—to violate their sincerely held religious beliefs by providing, paying for, and/or
facilitating access to those services. American history and tradition, embodied in the First
Amendment to the United States Constitution and the Religious Freedom Restoration Act
(“RFRA”), safeguard religious entities from such overbearing and oppressive governmental
action. Plaintiffs therefore seek relief in this Court to protect this most fundamental of American
rights.

2. Plaintiffs are Catholic religious entities that provide a wide range of spiritual,
educational, and social services to residents in the greater Washington, D.C., community,
Catholic and non-Catholic alike. For example, Plaintiff Roman Catholic Archbishop of
Washington, a corporation sole (the “Archdiocese”) not only provides pastoral care and spiritual
guidance for nearly 600,000 Catholics, but also serves individuals throughout the D.C. area
through its schools and multiple charitable programs. The Archdiocese’s programs serve those
who are most often overlooked in the community, including those with disabilities, those
challenged by an unexpected prenatal diagnosis, those re-entering society from imprisonment,
and those poor and marginalized with nowhere else to turn. Likewise, Plaintiffs Consortium of
Catholic Academies of the Archdiocese of Washington, Inc. (“CCA” or the “Consortium”) and
Archbishop Carroll High School, Inc. (“Archbishop Carroll” or “Carroll™) are devoted to teaching
a religiously and ethnically diverse student body consisting largely of inner-city children. And

1
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Plaintiff Catholic Charities of the Archdiocese of Washington, Inc. (“Catholic Charities”), the
largest nongovernmental social service provider in the region, offers a host of social services to
thousands in need throughout the District and Maryland. For those citizens in the community
who could not otherwise afford them, Catholic Charities provides free physical and mental health
care, legal assistance, immigration assistance, employment training, early childhood services,
education, counseling, emergency shelter, housing, and dental services. For its part, Plaintiff
Catholic University of America (“CUA” or the “University”) offers nearly 7,000 undergraduate
and graduate students a rigorous education, while at the same time serving the larger community
through, inter alia, its research centers, intellectual offerings, and charitable outreach.

3. Plaintiffs’ work is in every respect guided by and consistent with Roman Catholic
belief, including the requirement that they serve those in need, regardless of their religion. This is
perhaps best captured by words attributed to St. Francis of Assisi: “Preach the Gospel at all times.
Use words if necessary.” As Pope Benedict has more recently put it, “[L]ove for widows and
orphans, prisoners, and the sick and needy of every kind, is as essential to [the Catholic Church]
as the ministry of the sacraments and preaching of the Gospel. The Church cannot neglect the
service of charity any more than she can neglect the Sacraments and the Word.” Pope Benedict
XVI1, Deus Caritas Est § 22 (2006). Or as Cardinal James Hickey, former Archbishop of
Washington, once commented on the role of Catholic educators: “We do not educate our students
because they are Catholic; we educate them because we are Catholic.” Thus, Catholic individuals
and organizations consistently work to create a more just community by serving any and all
neighbors in need.

4.  Catholic Church teachings also uphold the firm conviction that sexual union should

be reserved to married couples who are so committed to one another that they are open to the
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creation of life; thus, artificial interference with the creation of life, including through abortion,
sterilization, and contraceptives, is contrary to Catholic doctrine.

5. Defendants have promulgated various rules (collectively, “the U.S. Government
Mandate”) that force Plaintiffs to violate their sincerely held religious beliefs. Under the U.S.
Government Mandate, many Catholic and other religious organizations are required to provide
health plans to their employees that include and/or facilitate coverage for abortion-inducing
drugs, sterilization, and contraception, in violation of their sincerely held religious beliefs.
Ignoring broader religious exemptions from other federal laws, the Government has crafted a
narrow exemption to this Mandate for certain “religious employers” who can convince the
Government that they satisfy four criteria:

e “The inculcation of religious values is the purpose of the organization”;

e “The organization primarily employs persons who share the religious tenets of the
organization”;

e “The organization serves primarily persons who share the religious tenets of the
organization”; and

e “The organization is a nonprofit organization as described in section 6033(a)(1) and
section 6033(a)(3)(A)(i) or (iii) of the Internal Revenue Code of 1986, as amended.”

Thus, in order to safeguard their religious freedoms, religious employers must plead with the
Government for a determination that they are sufficiently “religious.”

6.  Plaintiff Archdiocese of Washington does not know whether the Government will
conclude that it satisfies the definition of a “religious employer” under the impermissibly vague
terms of the exemption. And in order to find out, it must submit to an intrusive governmental
investigation into whether, in the Government’s view, the Archdiocese’s “purpose” is the

“inculcation of religious values™; whether it “primarily” employs “persons who share [its]
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religious tenets,” even though it hires employees of all faiths; and whether it “primarily” serves
such people, even though its schools, parishes, and social services are open to all.

7.  The definition of “religious employer,” moreover, excludes CCA, Archbishop
Carroll, Catholic Charities, and CUA, even though they are “religious” organizations under any
reasonable definition of the term. Consequently, to even attempt to qualify as a “religious
employer,” these Plaintiffs may be required to stop providing educational opportunities to non-
Catholics, stop serving non-Catholics, and fire non-Catholic employees—actions that would
betray their religious commitment to serving all in need without regard to religion and undermine
the Church’s vaunted tradition of service to others. Such a definition means that before extending
services, Catholic organizations would have to stop saying, “are you hungry?” and say instead,
“are you Catholic?”

8. The U.S. Government Mandate, including the exemption for certain “religious
employers,” is irreconcilable with the First Amendment, RFRA, and other laws. The Government
has not shown any compelling need to force Plaintiffs to provide, pay for, and/or facilitate access
to abortion-inducing drugs, sterilization, and contraception, or for requiring Plaintiffs to submit to
an intrusive governmental examination of their religious missions. The Government also has not
shown that the U.S. Government Mandate is narrowly tailored to advancing any interest in
increasing access to these services, as these services are already widely available and nothing
prevents the Government from making them even more widely available by providing or paying
for them directly through a duly-enacted law. The Government, therefore, cannot justify its
decision to force Plaintiffs to provide, pay for, and/or facilitate access to these services in

violation of their sincerely held religious beliefs.
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9.  Accordingly, Plaintiffs seek a declaration that the U.S. Government Mandate cannot
lawfully be applied to Plaintiffs, an injunction barring its enforcement, and an order vacating the
Mandate.

L PRELIMINARY MATTERS

10.  Roman Catholic Archbishop of Washington, and his successors in office, in
accordance with the discipline and government of the Roman Catholic Church, a corporation sole,
is the legal name for Plaintiff Archdiocese of Washington. The Archdiocese is a nonprofit
corporation sole, incorporated by Congress in 1948. It is considered to be a Washington, D.C.,
corporation; its principal place of business is in Hyattsville, Maryland. It is organized exclusively
for charitable, religious, and educational purposes within the meaning of Section 501(c)(3) of the
Internal Revenue Code.

11.  Plaintiff CCA is a nonprofit corporation incorporated in Washington, D.C. Its
principal place of business is in Hyattsville, Maryland. It is organized exclusively for charitable,
religious, and educational purposes within the meaning of Section 501(c)(3) of the Internal
Revenue Code.

12.  Plaintiff Archbishop Carroll is a nonprofit corporation incorporated in
Washington, D.C. Its principal place of business is in Washington, D.C. It is organized
exclusively for charitable, religious, and educational purposes within the meaning of Section
501(c)(3) of the Internal Revenue Code.

13.  Plaintiff Catholic Charities is a nonprofit corporation incorporated in Washington,
D.C. Its principal place of business is in Washington, D.C. It is organized exclusively for
charitable, religious, and educational purposes within the meaning of Section 501(c)(3) of the

Internal Revenue Code.
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14, Plaintiff Catholic University of America is a nonproﬁt Washington, D.C.,
corporation with its principal place of business in Washington, D.C. It is organized exclusively
for charitable, religious, and educational purposes within the meaning of Section 501(c)(3) of the
Internal Revenue Code.

15.  Defendant Kathleen Sebelius is the Secretary of the U.S. Department of Health
and Human Services (“HHS”). She is sued in her official capacity.

16.  Defendant Hilda Solis is the Secretary of the U.S. Department of Labor. She is
sued in her official capacity.

17.  Defendant Timothy Geithner is the Secretary of the U.S. Department of the
Treasury. He is sued in his official capacity.

18.  Defendant U.S. Department of Health and Human Services is an executive agency
of the United States within the meaning of RFRA and the Administrative Procedure Act (“APA”).

19.  Defendant U.S. Department of Labor is an executive agency of the United States
within the meaning of RFRA and the APA.

20.  Defendant U.S. Department of the Treasury is an executive agency of the United
States within the meaning of RFRA and the APA.

21.  This is an action for declaratory and injunctive relief under 5 U.S.C. § 702, 28
U.S.C. §§ 2201, 2202, and 42 U.S.C. § 2000bb-1.

22.  Anactual, justiciable controversy currently exists between Plaintiffs and
Defendants. Absent a declaration resolving this controversy and the validity of the U.S.
Government Mandate, Plaintiffs are uncertain as to their rights and duties in planning,

negotiating, and/or implementing their group health insurance plans, their hiring and retention
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programs, and their social, educational, and charitable programs and ministries, as described
below.

23. Plaintiffs have no adequate or available administrative remedy, or, in the
alternative, any effort to obtain an administrative remedy would be futile.

24.  This Court has subject-matter jurisdiction over this action under 28 U.S.C. §§
1331, 1343(a)(4), and 1346(a)(2).

25. Venue is proper in this Court under 28 U.S.C. § 1391(e)(1).

A. The Archdiocese

26.  Plaintiff Archdiocese of Washington encompasses 140 parishes serving
Washington, D.C., and Maryland’s Calvert, Charles, Montgomery, Prince George’s, and St.
Mary’s counties, including the nearly 600,000 Catholics residing therein. Originally part of the
Archdiocese of Baltimore—the oldest diocese in the United States—Washington, D.C., was
named a separate archdiocese by Pope Pius XII in 1939. The five neighboring Maryland counties
were added shortly thereafter. The Archdiocese was incorporated by an Act of Congress in 1948,
establishing a corporation sole in the name of the Archbishop. The parishes of the Archdiocese
and fifty-three schools are part of the corporation sole. The charitable work of the Archdiocese is
also performed through a number of separate, affiliated corporations, including (among others)
CCA, Archbishop Carroll, and Catholic Charities.

27.  The Archdiocese has been led since 2006 by Cardinal Donald W. Wuerl, formerly
the Bishop of Pittsburgh. Cardinal Wuerl is assisted in his ministry by four auxiliary bishops and
by a staff of clergymen, religious brothers and sisters, and lay people. The Archdiocese has
approximately 2100 benefits-eligible employees. The Archdiocese does not know how many of

its employees are Catholic.
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28.  The Archdiocese itself—that is, the corporation sole—carries out a tripartite
spiritual, educational, and social service mission, reflecting the several dimensions of its ministry.
The spiritual ministry of the Archdiocese is conducted largely through its parishes: through the
ministry of its priests, the Archdiocese ensures the regular availability of the sacraments to all
Catholics living in or visiting the D.C. area. It also provides numerous other opportunities for
prayer, worship, and faith formation. In addition to overseeing the sacramental life of its
parishes, the Archdiocese coordinates Catholic campus ministries at six colleges and universities
within its borders.

29.  The Archdiocese conducts its educational mission through its schools. The first
Catholic school opened in the nation’s capital nearly 200 years ago, before the city had a public
school system.

30.  Much of the Archdiocese’s educational mission is performed through fifty-three
elementary schools that are part of the corporation sole. Those schools serve nearly 14,300
students and employ over 1200 teachers (including principals) and an additional number of school
staff. The educational work of the Archdiocese is also carried out through the Consortium of
Catholic Academies, Mary of Nazareth Roman Catholic Elementary School, Archbishop Carroll
High School, and Don Bosco Cristo Rey High School, which are archdiocesan schools managed
and operated by separate, affiliated corporations. Together, these schools, whether part of the
corporation sole or incorporated separately, are referred to as “Archdiocesan schools.”

31. Archdiocesan schools welcome students in all financial conditions, from all
backgrounds, and of any or no faith. In order to make a Catholic education available to as many
children as possible, the Archdiocese expends substantial funds in tuition assistance programs; it

awarded $5 million in tuition assistance for the 2011-2012 school year. Through direct subsidies
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to parishes for students in need, the Archdiocese gives an additional $4.5 million to Catholic
education on an annual basis. Forty-six percent of the students in the fifty-three elementary
schools that are part of the corporation sole are minorities.

32.  The Catholic educational system has demonstrated a particular dedication to
teaching the underserved. For example, St. Augustine’s School, located in D.C.’s U Street
neighborhood, was founded by free blacks and former slaves in 1858 and began educating black
students four years before public education for black children became mandatory in the District of
Columbia. It is currently led by a Nigerian order of nuns and serves nearly 200 students, 100% of
whom are minorities and 59% of whom are not Catholic. Schools like St. Augustine’s are no less
an expression and outgrowth of genuine Catholic belief because they primarily serve non-
Catholics. Indeed, quite the opposite: the Archdiocese sees these schools as a vital part of its
mission to offer to every student, in every place, a safe, morally sound, and academically rigorous
education.

33.  The schools of the Archdiocese offer a unique educational experience. As
Cardinal Wuerl has said about Catholic education, “we educate people not just for exams, but for
life eternal. We educate the whole person: mind, body, and spirit.” To that end, the
Archdiocesan schools have established priorities that make them stand out from other educational
institutions. Students are taught faith—not just the basics of Christianity, but how to have a
relationship with God that will remain with them after they leave their Catholic school. Service,
the giving of one’s time and effort to help others, is taught as both a requirement of true faith and
good citizenship. Finally, high academic standards help each student reach his or her potential.

Four Archdiocesan schools were among the forty-nine private schools nationwide to receive the
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U.S. Department of Education’s Blue Ribbon Schools Award this year. Nationally, over 99% of
students in Catholic high schools graduate.

34.  The success of the Archdiocese’s approach to education is demonstrated by Don
Bosco Cristo Rey High School, a joint project of the Archdiocese and the Salesians of Don
Bosco, which serves students from economically challenged families. All seventy seniors in the
school’s first graduating class last year were accepted into college. Sixty percent of those
students are the first generation in their families to attend college.

35.  The Archdiocese also operates seven early childhood development programs that
provide an Archdiocesan-approved curriculum for preschool students ages three to four.

36.  The social service work of the Archdiocese is performed largely through its
parishes, which, like the fifty-three elementary schools discussed above, are also part of the
corporation sole. The parishes that comprise the Archdiocese maintain their own charitable
efforts, serving the needs of their communities with programs including parish chapters of the St.
Vincent DePaul Society, adopt-a-family programs at Christmas, meals served to the homeless,
and visits to nursing homes. The Archdiocese oversees all of the social service work undertaken
by its parishes. Neither the Archdiocese nor its parishes keeps a tally of persons served through
these outreach programs, nor do they request to know the religious affiliation of those served.

37.  Insummary, the Archdiocese—and the entire Catholic Church—is committed to
serving anyone in need, regardless of religion.

38.  Inaddition to serving individuals of all faiths, the Archdiocese also employs
individuals of all faiths.

39.  The Archdiocese does not know how many of those it hires or serves are Catholic.

In order to determine those statistics, the Archdiocese would be required to ask the religious
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affiliation of all individuals that it employs or serves. That inquiry, however, would substantially
burden the Archdiocese’s religious exercise.

40.  Ttis therefore unclear whether the Government will conclude that the Archdiocese
qualifies as a “religious employer™ under the narrow exemption from compliance with the U.S.
Government Mandate.

41.  Regardless of whether the Government concludes that the Archdiocese qualifies
for the exemption, the Archdiocese is in every respect Roman Catholic.

42.  Moreover, determining whether an organization—such as the Archdiocese—
qualifies for fhe exemption will require the Government to engage in an intrusive inquiry, based
on an understanding of religion that is inconsistent with the Catholic faith, into whether, in the
view of the Government, (1) the Archdiocese’s “purpose” is the “inculcation of religious values,”
(2) whether the Archdiocese “primarily” employs “persons who share [its] religious tenets,” even
though it hires employees of all faiths and does not know how many Catholics it employs, and (3)
whether it “primarily” serves such people, even though its schools and social services are open to
all.

43.  Regardless of outcome, the Archdiocese strongly objects to such an intrusive and
misguided governmental investigation into its relyigious mission.

44.  Finally, the Archdiocese operates a self-insured health plan. That is, the
Archdiocese does not contract with a separate insurance company that provides health care
coverage to its employees. Instead, the Archdiocese itself functions as the insurance company
underwriting its employees’ medical costs. Plaintiffs CCA, Archbishop Carroll, and Catholic

Charities also offer coverage through the Archdiocese’s plan.
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45. Consistent with Church teachings, this plan does not cover abortion-inducing
drugs, contraceptives, or sterilization. In limited circumstances, the Archdiocese’s health plan
administrator can override the exclusion of certain drugs commonly used as contraceptives if a
physician certifies that they were prescribed with the intent of treating certain medical conditions,
not with the intent to prevent pregnancy.

46.  The Archdiocese’s plan is administered by a third party administrator, NCAS.
NCAS handles the administrative aspects of the Archdiocese’s self-insured employee health plan,
but NCAS bears none of the risks for benefits nor does it provide any of the funds used to pay
health care providers.

47.  The Archdiocese’s self-insured health plan does not meet the Affordable Care
Act’s definition of a “grandfathered” plan. The Archdiocese has not included and does not
include a statement in plan materials provided to participants or beneficiaries informing them that
it believes its plan is a grandfathered health plan within the meaning of section 1251 of the
Affordable Care Act. See, e.g., 26 C.F.R. § 54.9815-1251T(a)(2)(1).

48.  The plan year for the Archdiocese (and the organizations it insures) begins on
January 1.

B. The Consortium of Catholic Academies

49.  The Consortium of Catholic Academies was founded in order to centralize
resources, staff and teacher training, and oversight for inner-city parish elementary schools in
Washington, D.C. There are currently four CCA schools—Sacred Heart, in the Mount Pleasant
neighborhood of Northwest D.C.; St. Anthony, located in the Brookland neighborhood of
Northeast D.C.; and St. Francis Xavier and St. Thomas More, both located in Southeast D.C.

50.  According to its bylaws, CCA’s purpose is to engage in charitable, educational,
and/or religious activities of every description in accordance with the teachings of the Roman

12
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Catholic Church, as exclusively determined by the Roman Catholic Archbishop of Washington.
Specifically, it exists to provide management and support for Catholic elementary schools.

51.  CCA plays a crucial role in the effort to provide inner-city children in
Washington, D.C. with a safe, morally sound, and academically rigorous alternative to the
District’s public school system.

52. CCA welcome students in all financial conditions, from all backgrounds, and of
any or no faith. Forty-one percent of CCA’s 797 students live at or below the federal poverty
line. CCA does not have a single non-minority student. Fifty-nine percent of CCA’s students are
non-Catholic.

53.  CCA employs approximately 122 teachers and staff. Like the Archdiocese, CCA
employs individuals of all faiths. CCA does not know how many of its employees are Catholic.

54.  CCA itself does not qualify as a “religious employer” under the exemption to the
U.S. Government Mandate.

55. CCA is an affiliated corporation of the Archdiocese. The Archdiocese directly
oversees the curriculum and management of the CCA schools through its Catholic Schools
Office.

56.  CCA employees are offered health insurance through the Archdiocese’s health
plan.

C. Archbishop Carroll

57.  Archbishop Carroll High School, in Northeast D.C., was at its founding in 1951
the first fully integrated high school in Washington.

58.  Archbishop Carroll offers its diverse student body a rigorous college preparatory
education in a supportive learning environment. For example, it is one of a select number of high
schools in the D.C. area offering the International Baccalaureate Programme; in the first year the
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Programme was offered, nearly 20% of Carroll juniors enrolled. Over 98% of Carroll graduates
go on to college.

59.  Consistent with its Catholic identity, Carroll teaches its students to integrate faith
and life. It stresses the importance of building a just society and provides numerous opportunities
for students to participate in charitable work. Its annual Thanksgiving Food Drive, for example,
is one of the largest high school food drives in the country.

60.  Archbishop Carroll welcome students in all financial conditions, from all
backgrounds, and of any or no faith. It has a co-ed student body of 449 students. Of these
students, 99% are non-white and 77% are non-Catholic.

61.  Archbishop Carroll has seventy-one employees. Like the Archdiocese, CCA
employs individuals of all faiths. It does not know how many of its employees are Catholic.

62.  Archbishop Carroll is an affiliated corporation of the Archdiocese. As with CCA,
the Archdiocese supports and oversees the curriculum of Archbishop Carroll.

63.  Archbishop Carroll itself does not qualify as a “religious employer” under the
exemption to the U.S. Government Mandate.

64.  Archbishop Carroll employees are offered health insurance through the
Archdiocese’s health plan.

D. Catholic Charities

65.  Catholic Charities, the largest non-governmental social service provider in the
region, provided services to over 100,000 people last year. Its purpose is to carry out the
mandates of the Gospel and the social teaching of the Church through works of Christian charity,
service, and social justice by providing competent and caring social services, special assistance to
those in great need, and programs of community outreach and advocacy using the skills and
talents of professional staff and volunteers. Catholic Charities pursues these goals through its

14



Case 1:12-cv-00815-ABJ Document 1l Filed 05/21/12 Page 17 of 59

own programs and through partnerships with parishes, community groups, and governmental
agencies.

66.  The seventy-seven programs run by Catholic Charities in fifty-three locations
provide a panoply of services, including financial assistance, dental and medical care, pro bono
legal aid, adult education, emergency shelters, care for the developmentally disabled, English as a
Second Language courses, and many others.

67.  For example, the Spanish Catholic Center is one of the programs operated by
Catholic Charities. It is an integral part of the social service network serving the Washington,
D.C. area’s large and growing immigrant population, with a special outreach to Latinos. The
offerings at the Spanish Catholic Center’s four locations include medical and dental care, English
classes, job training programs, and a food pantry. In 2011, the Center served more than 23,000
people through more than 68,000 interactions. Staff at the Spanish Catholic Center speak eight
languages and are well-equipped to serve immigrants from around the world.

68.  Anchor Mental Health, another of Catholic Charities’ flagship programs, fights
poverty by helping adults with mental illness obtain a diagnosis and treatment plan that will put
them on the path to independent lives. Located in Northeast D.C., it is a full-service mental
health clinic that has served more than 1500 persons of all races, religions, and ethnic
backgrounds. A partner program operated by Catholic Charities, ChRAMPS, or Children &
Adolescent Mobile Psychiatric Service, provides help for families and children experiencing a
behavioral or mental health crisis. A crisis response team is available twenty-four hours a day to
respond to calls made to the ChAMPS hotline; the team will go to the child’s home or school to
offer assistance and begin recovery—at no cost to the child’s family.

69.  Catholic Charities is an affiliated corporation of the Archdiocese.
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70.  Catholic Charities serves people in need without regard to their religion. It does
not ask whether people whom it serves are Catholic and, therefore, it does not know whether they
are Catholic.

71.  Oninformation and belief, a majority of the people served by Catholic Charities
are not Catholic.

72.  Catholic Charities has approximately 800 employees. Catholic Charities does not
inquire about the religious commitments of its applicants for employment, and, as a result, it does
not know how many of its employees are Catholic.

73.  Catholic Charities itself does not qualify as a “religious employer” under the
exemption to the U.S. Government Mandate.

74. Catholic Charities employees are offered health insurance through the
Archdiocese’s health plan.

E. The Catholic University of America

75. Located in the heart of Washington, D.C., CUA is the national university of the
Roman Catholic Church in the United States and the only institution of higher education founded
and sponsored by the bishops of this country. It was established in 1887 with the support and
approval of the Holy See. The University was originally a graduate research center; it opened its
doors to undergraduates in 1904. “At every level” the University is “dedicated to the
advancement of learning and particularly to the development of knowledge in the light of
Christian revelation, convinced that faith is consistent with reason and that theology and other
religious studies themselves profit from the broader context of critical inquiry, experimentation
and reflection.”

76.  As described in its mission statement, “The Catholic University of America is

committed to being a comprehensive Catholic and American institution of higher learning,
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faithful to the Teachings of Jesus Christ as handed on by the Church. Dedicated to advancing the
dialogue between faith and reason, The Catholic University of America seeks to discover and
impart the Truth through excellence in teaching and research, all in service to the Church, the
nation, and the world.”

77.  The University embraces the riches of the Catholic intellectual tradition, as
reflected in Ex Corde Ecclesiae, “consecrat[ing] itself without reserve to the cause of truth.” “As
a Catholic university, it desires to cultivate and impart an understanding of the Christian faith
within the context of all forms of human inquiry and values.” At the same time, “[a]s a member
of the American academic community, it accepts the standards and procedures of American
institutions and seeks to achieve distinction within the academic world.” To those ends, the
University is composed of twelve schools, including Arts & Sciences, Engineering, Nursing,
Music, and others. Three of the schools are pontifical faculties, accredited by the Holy See.
Awarding undergraduate degrees in seventy-two programs, master’s degrees in 103 programs,
and doctoral or terminal degrees in sixty-six programs, the University pursues the highest
academic achievement in every discipline.

78.  As the first Catholic university in the United States founded as a graduate
institution, research plays a prominent role in the University’s mission. The bishops sought to
establish “a place where the Church could do its thinking, an institution that would go beyond
the preservation of learning and teaching to also encompass the advancement of knowledge
through research.” As the home to twenty-one institutes and research centers, the University
continues that tradition today.

79.  Though committed to remaining a distinctly Catholic institution, the University

opens its doors to students, academics, and prospective employees of all faiths and creeds. Over
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3600 students are currently enrolled in the University’s undergraduate programs, and nearly
3300 are enrolled in its graduate and law programs. The school maintains a regular (full-time)
faculty of 426 members and an additional 417 temporary faculty members. CUA retains over
1147 staff members.

80. On information and belief, a majority of CUA’s total employees are not Catholic.

81.  The University’s mission to educate and serve others extends beyond the borders
of CUA’s campus. For example, the University has developed numerous faith-based charitable
programs in which its students, professional staff, and faculty participate. These programs serve
individuals regardless of faith, race, or financial condition and range from volunteer
opportunities in D.C. (where students can participate in a variety of activities, such as serving the
homeless or working as tutors) to service/missions trips abroad (where students assist the
underprivileged in communities in Central and South America). CUA also hosts a number of
educational events, lectures, and programs on its campus that are open to the public. The
University is home to the Catholic University of America Press, which publishes between thirty-
five to forty books annually in fields including theology, philosophy, literature, history, and
political theory. The University does not know how many of the individuals served by these
progra,ms” are Catholic.

82.  Faith is at the heart of all of the University’s efforts. Indeed, the University’s
commitment to Catholic teachings permeates campus life. Most full-time undergraduates are
housed on campus in residence halls that are predominantly (and will soon bé entirely) single-
sex. The University maintains a visitation policy that does not permit men to be overnight guests
in the women’s residence halls and vice versa. The University’s student handbook reminds

students that the University “is committed to the teachings and moral values of the Catholic
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Church,” including the belief that sexual union should be “‘expressed only in a monogamous
heterosexual relationship of lasting fidelity in marriage.”” And the University does not make
artificial contraception available to its students, faculty, or staff at its on-campus health care
facility unless necessary for medical treatment unrelated to contraception.

83. CUA’s Catholic educational mission is furthered by its leadership. The President
of the University has always been a Catholic, and twelve of the University’s fifteen Presidents
have been clerics or members of a religious order. The President is elected by the University’s
Board of Trustees and confirmed by the Vatican Congregation for Catholic Education. The
Board itself is entrusted with supervising the management of the University and determining
University policy. Twenty-four of the Board’s forty-eight elected members must be clerics; at
least eighteen of those twenty-four must be members of the United States Conference of Catholic
Bishops. The Archbishop of Washington serves as the chancellor of the University, acting as a
liaison between the University and the United States Conference of Catholic Bishops, as well as
between the University and the Holy See.

84.  More than 90% of full-time undergraduate students receive some form of
financial aid, with the Office of Student Financial aid awarding nearly $40 million in
institutional grants and scholarships as well as more than $2 million in federal and state grant
funds to undergraduate students in the 2010-11 school year.

85.  CUA does not appear to qualify as an entity described in section 6033(a)(3)(A)(i)
or (iii) of the Internal Revenue Code.

86. CUA’s employees are offered United Healthcare health care plans. These plans

do not cover abortion-inducing drugs or sterilization. Consistent with Church teachings, CUA’s
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plans cover drugs commonly used as contraceptives only when prescribed with the intent of
treating a medical condition, not with the intent to prevent pregnancy.

87.  CUA’s plan years begin on January 1.

88.  The health plans offered by CUA to its employees do not meet the Affordable
Care Act’s definition of a “grandfathered” plan. CUA has not included and does not include a
statement in plan materials provided to participants or beneficiaries informing them that it
believes its plans are grandfathered health plans within the meaning of section 1251 of the
Affordable Care Act. See, e.g., 26 C.F.R. § 54.9815-1251T(a)(2)(i).

89.  CUA does not qualify as a “religious employer” under the exemption to the U.S.
Government Mandate.

90.  CUA makes available to its students a health plan provided by AETNA. Like
CUA’s employee plans, the plan offered to CUA students does not cover abortion-inducing drugs
or sterilization. The health plan CUA offers to its students covers drugs commonly used as
contraceptives only when prescribed with the intent of treating a medical condition, not with the
intent to prevent pregnancy.

91.  The health plan offered by CUA to its students does not meet the Affordable Care
Act’s definition of a “grandfathered” plan. CUA has not included and does not include a
statement in plan materials provided to participants or beneficiaries informing them that it
believes its plan is a grandfathered health plan within the meaning of section 1251 of the
Affordable Care Act. See, e.g., 26 C.F.R. § 54.9815-1251T(a)(2)(1).

IL. STATUTORY AND REGULATORY BACKGROUND

A. Statutory Background

92. In March 2010, Congress enacted the Patient Protection and Affordable Care Act,
Pub. L. No. 111-148, 124 Stat. 119 (2010), and the Health Care and Education Reconciliation
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Act, Pub. L. No. 111-152, 124 Stat. 1029 (2010) (collectively, the “Affordable Care Act” or the
“Act”). The Affordable Care Act established many new requirements for “group health plan[s],”
broadly defined as “employee welfare benefit plan[s]” within the meaning of the Employee
Retirement Income Security Act (“ERISA”), 29 U.S.C. § 1002(1), that “provide[] medical care
... to employees or their dependents.” 42 U.S.C. § 300gg-91(a)(1).
93.  Asrelevant here, the Act requires an employer’s group health plan to cover
certain women’s “preventive care.” Specifically, it indicates that “[a] group health plan and a
health insurance issuer offering group or individual health insurance coverage shall, at a
minimum(,] provide coverage for and shall not impose any cost sharing requirements for . . .
with respect to women, such additional preventive care and screenings . . . as provided for in
comprehensive guidelines supported by the Health Resources and Services Administration for
purposes of this paragraph.” 42 U.S.C. § 300gg-13(a)(4). Because the Act prohibits “cost
sharing requirements,” the health plan must pay for the full costs of these “preventive care”
services without any deductible or co-payment.

94.  “[T]he Affordable Care Act preserves the ability of individuals to retain coverage
under a group health plan or health insurance coverage in which the individual was enrolled on
March 23, 2010.” Interim Final Rules for Group Health Plans and Health Insurance Issuers
Relating to Coverage of Preventive Services Under the Patient Protection and Affordable Care
Act, 75 Fed. Reg. 41,726, 41,731 (July 19, 2010) (“Interim Final Rules”); 42 U.S.C. § 18011.
These so-called “grandfathered health plans do not have to meet the requirements” of the U.S.
Government Mandate. 75 Fed. Reg. at 41,731. HHS estimates that “98 million individuals will

be enrolled in grandfathered group health plans in 2013.” Id. at 41,732.
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95.  Violations of the Affordable Care Act can subject an employer and an insurer to
substantial monetary penalties.

96.  Under the Internal Revenue Code, certain employers who fail to offer “full-time
employees (and their dependents) the opportunity to enroll in minimum essential coverage under
an eligible employer-sponsored plan” will be exposed to significant annual fines of $2,000 per
full-time employee. See 26 U.S.C. § 4980H(a), (c)(1).

97.  Additionally, under the Internal Revenue Code, group health plans that fail to
provide certain required coverage may be subject to an assessment of $100 a day per individual.
See 26 U.S.C. § 4980D(b); see also Jennifer Staman & Jon Shimabukuro, Cong. Research Serv.,
RL 7-5700, Enforcement of the Preventative Health Care Services Requirements of the Patient
Protection and Affordable Care Act (2012) (asserting that this applies to employers who violate
the “preventive care” provision of the Affordable Care Act).

98.  Under the Public Health Service Act, the Secretary of HHS may impose a
monetary penalty of $100 a day per individual where an insurer fails to provide the coverage
required by the U.S. Government Mandate. See 42 U.S.C. § 300gg-22(b)(2)(C)(i); see also
Cong. Research Serv., RL 7-5700 (asserting that this penalty applies to insurers who violate the
“preventive care” provision of the Affordable Care Act).

99.  ERISA may provide for additional penalties. Under ERISA, plan participants can
bring civil actions against insurers for unpaid benefits. 29 U.S.C. § 1132(a)(1)(B); see also
Cong. Research Serv., RL 7-5700. Similarly, the Secretary of Labor may bring an enforcement
action against group health plans of employers that violate the U.S. Government Mandate, as

incorporated by ERISA. See 29 U.S.C. § 1132(b)(3); see also Cong. Research Serv., RL 7-5700
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(asserting that these penalties can apply to employers and insurers who violate the “preventive
care” provision of the Affordable Care Act).

100.  Several of the Act’s provisions, along with other federal statutes, reflect a clear
congressional intent that the executive agency charged with identifying the “preventive care”
required by § 300gg-13(a)(4) should exclude all abortion-related services. The Act itself states
that “nothing in this title (or any amendment made by this title) shall be construed to require a
qualified health plan to provide coverage of [abortion] services . . . as part of its essential health
benefits for any plan year.” 42 U.S.C. § 18023(b)(1)(A)(i). And ﬁhe Act left it to “the issuer of a
qualified health plan,” not the Government, “[to] determine whether or not the plan provides
coverage of [abortion].” Id. § 18023(b)(1)(A)(i).

101.  Likewise, the Weldon Amendment, which has been included in every HHS and
Department of Labor appropriations bill since 2004, prohibits certain agencies from
discriminating against an institution based on that institution’s refusal to provide abortion-related
services. Specifically, it states that “[n]Jone of the funds made available in this Act [to the
Department of Labor and the Department of Health and Human Services] may be made available
to a Federal agency or program . . . if such agency, program, or government subjects any
institutional or individual health care entity to discrimination on the basis that the health care
entity does not provide, pay for, provide coverage of, or refer for abortions.” Consolidated
Appropriations Act of 2012, Pub. L. No. 112-74, div. F, tit. V, § 507(d)(1), 125 Stat. 786, 1111
(2011).

102.  The legislative history of the Act also demonstrates a clear congressional intent to
prohibit the executive branch from requiring group health plans to provide abortion-related

services. For example, the House of Representatives originally passed a bill that included an
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amendment by Congressman Bart Stupak prohibiting the use of federal funds for abortion
services. See H.R. 3962, 111th Cong. § 265 (Nov. 7, 2009). The Senate version, however, lacked
that restriction. S. Amend. No. 2786 to H.R. 3590, 111th Cong. (Dec. 23, 2009). To avoid a
filibuster in the Senate, congressional proponents of the Act engaged in a procedure known as
“budget reconciliation” that required the House to adopt the Senate version of the bill largely in
its entirety. Congressman Stupak and other pro-life House members, however, indicated that they
would refuse to vote for the Senate version because it failed to adequately prohibit fcde:al
funding of abortion. In an attempt to address these concerns, President Obama issued an
executive order providing that no executive agency would authorize the federal funding of
abortion services. See Exec. Order No. 13535, 75 Fed. Reg. 15,599 (Mar. 24, 2010).

103. The Act was, therefore, passed on the central premise that all agencies would
uphold and follow “longstanding Federal laws to protect conscience” and to prohibit federal
funding of abortion. /d. That executive order was consistent with a 2009 speech that President
Obama gave at the University of Notre Dame, in which he indicated that his Administration
would honor the consciences of those who disagree with abortion, and draft sensible conscience
clauses.

B. Regulatory Background — Defining “Preventive Care” and the Narrow Exemption

104. In a span of less than two years, Defendants promulgated the U.S. Government
Mandate, subverting the Act’s clear purpose to protect the rights of conscience. The U.S.
Government Mandate, moreover, was implemented contrary to the normal procedural rules
governing the promulgation and implementation of rules of this magnitude.

105.  In particular, on July 19, 2010, Defendants issued initial interim final rules
concerning § 300gg-13(a)(4)’s requirement that group health plans provide coverage for women’s
“preventive care.” Interim Final Rules, 75 Fed. Reg. 41,726. Defendants dispensed with notice-
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and-comment rulemaking for these rules. Even though federal law had never required coverage
of abortion-inducing drugs, sterilization, or contraceptives, Defendants claimed both that the APA
did not apply to the relevant provisions of the Affordable Care Act and that “it would be
impracticable and contrary to the public interest to delay putting the provisions in these interim
final regulations in place until a full public notice and comment process was completed.” Id. at
41,730.

106.  The interim final rules referred to the Affordable Care Act’s statutory language.
They indicated that “a group health plan . . . must provide coverage for all of the following items
and services, and may not impose any cost-sharing requirements (such as a copayment,
coinsurance, or deductible) with respect to those items or services: . . . (iv) With respect to
women, to the extent not described in paragraph (a)(1)(i) of this section, evidence-informed
preventive care and screenings provided for in comprehensive guidelines supported by the Health
Resources and Services Administration.” Interim Final Rules, 75 Fed. Reg. at 41,759 (codified at
45 C.F.R. § 147.130(a)(iv)).

107.  The interim final rules, however, failed to identify the women’s “preventive care”
that Defendants planned to require employer group health plans to cover. 42 U.S.C. § 300gg-
13(a)(4). Instead, Defendants noted that “[t]he Department of HHS [was] developing these
guidelines and expects to issue them no later than August 1, 2011.” /d at 41,731.

108.  Defendants permitted concerned entities to provide written comments about the
interim final rules. See id. at 41,726. But, as Defendants have conceded, they did not comply
with the notice-and-comment requirements of the APA. Id at 41,730.

109. Inresponse, several groups engaged in a lobbying effort to persuade Defendants

to include various contraceptives and abortion-inducing drugs in the “preventive care”
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requirements for group health plans. See, e.g., Press Release, Planned Parenthood, Planned
Parenthood Supports Initial White House Regulations on Preventive Care (July 14, 2010),
available at http://www.plannedparenthood.org/about-us/newsroom/press-releases/planned-
parenthood-supports-initial-white-house-regulations-preventive-care-highlights-need-new-
33140.htm. Other commenters noted that “preventive care” could not reasonably be interpreted
to include such practices. These groups indicated that pregnancy was not a disease that needed to
be “prevented,” and that a contrary view would intrude on the sincerely held beliefs of many
religiously affiliated organizations. See, e.g., Comments of U.S. Conference of Catholic Bishops,
at 1-2 (Sept. 17, 2010), available at http://eld.usccb.org/ogc‘/preventive.pdf.

110. In addition to the U.S. Government Mandate that applies to group health plans for
employees, on February 11, 2011, HHS also announced that, if colleges or universities contract
with a health insurance issuer to provide insurance to their students, the health insurance issuer
must provide these “preventive care” services in the student health plans. See Student Health
Insurance Coverage, 76 Fed. Reg. 7,767, 7,772 (Feb. 11, 2011).

111, On August 1, 2011, HHS announced the “preventive care” services that group
health plans would be required to cover. See Press Release, HHS, Affordable Care Act Ensures
Women Receive Preventive Services at No Additional Cost (Aug. 1, 2011), available at
http://www.hhs.gov/news/press/2011pres/08/20110801b.html. Again acting without notice-and-
comment rulemaking, HHS announced these guidelines through a press release rather than
enactments in the Code of Federal Regulations or statements in the Federal Register.

112.  The press release made clear that the guidelines were developed by a non-
governmental “independent” organization, the Institute of Medicine (“IOM”). See id. In

developing the guidelines, IOM invited certain groups to make presentations on preventive care.
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On information and belief, no groups that oppose government-mandated coverage of
contraception, abortion, and related education and counseling were among the invited presenters.
Comm. on Preventive Servs. for Women, Inst. of Med., Clinical Preventive Services for Women
app. B at 217-21 (2011), available at http://www.nap.edu/openbook.php?record_id=13181&
page=R1.

113.  The IOM’s own report, in turn, included a dissent that suggested that the IOM’s
recommendations were made on an unduly short time frame dictated by political considerations,
through a process that was largely subject to the preferences of the committee’s composition, and
without the appropriate transparency for all concerned persons. /d. app. D at 231-35.

114.  In direct contradiction of the central compromise necessary for the Affordable
Care Act’s passage and President Obama’s promise to protect religious liberty, HHS’s guidelines
required insurers and group health plans to cover “[a]ll Food and Drug Administration approved
contraceptive methods, sterilization procedures, and patient education and counseling for all
women with reproductive capacity.” See Health Res. Servs. Admin., Women’s Preventive
Services: Required Health Plan Coverage Guidelines, http://www.hrsa.gov/womensguidelines/
(last visited Apr. 25, 2012). FDA-approved contraceptives that qualify under these guidelines
include drugs that induce abortions. For example, the FDA has approved “emergency
contraceptives” such as the morning-after pill (otherwise known as Plan B), which can prevent an
embryo from implanting in the womb, and Ulipristal (otherwise known as HRP 2000 or ella),
which likewise can induce abortions.

115. A few days later, on August 3, 2011, Defendants issued amendments to the
interim final rules that they had enacted in July 2010. See Group Health Plans and Health

Insurance Issuers Relating to Coverage of Preventive Services Under the Patient Protection and
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Affordable Care Act, 76 Fed. Reg. 46,621 (Aug. 3, 2011). Defendants issued the amendments
again without notice-and-comment rulemaking on the same grounds that they had provided for
bypassing the A?A with the original rules. See id. at 46,624.

116. When announcing the amended regulations, Defendants ignored the view that
“preventive care” should exclude abortion-inducing drugs, sterilization, or contraceptives that do
not prevent disease. Instead, they noted only that “commenters [had] asserted that requiring
group health plans sponsored by religious employers to cover contraceptive services that their
faith deems contrary to its religious tenets would impinge upon their religious freedom.” Id. at
46,623.

117.  Defendants then sought “to provide for a religious accommodation that
respect[ed]” only “the unique relationship between a house of worship and its employees in
ministerial positions.” /d. Specifically, the regulatory exemption ignores definitions of religious
employers already existing in federal law and, instead, covers only those employers whose
purpose is to inculcate religious values, and who employ and serve primarily individuals of the
same religion. It provides in full:

(A) In developing the binding health plan coverage guidelines
specified in this paragraph (a)(1)(iv), the Health Resources and
Services Administration shall be informed by evidence and may
establish exemptions from such guidelines with respect to group
health plans established or maintained by religious employers and
health insurance coverage provided in connection with group
health plans established or maintained by religious employers with
respect to any requirement to cover contraceptive services under
such guidelines.

(B) For purposes of this subsection, a “religious employer” is an
organization that meets all of the following criteria:

(1) The inculcation of religious values is the purpose of the
organization.

(2) The organization primarily employs persons who share the
religious tenets of the organization.
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(3) The organization serves primarily persons who share the
religious tenets of the organization.
(4) The organization is a nonprofit organization as described in
section 6033(a)(1) and section 6033(a)(3)(A)(1) or (iii) of the
Internal Revenue Code of 1986, as amended.

Id. at 46,626 (codified at 45 C.F.R. § 147.130(a)(iv)(A)-(B)).

118.  The exemption excludes the health plans of all other religiously affiliated
employers that view their missions as providing charitable, educational, and employment
opportunities to all those who request it, regardless of their religious faith.

119. Moreover, determining whether an organization is sufficiently “religious” to
qualify for the exemption, requires an unconstitutionally invasive inquiry into an organization’s
religious beliefs and practices. For example, the Government must determine the “religious
tenets” of an organization and the individuals it employs and serves; it must determine whether
the organization “primarily” employs and “primarily” serves individuals who “share” the
organization’s “religious tenets”; and it must determine whether “the purpose” of the
organization is the “inculcation of religious values.”

120.  When issuing this interim final rule, Defendants did not explain why they
constructed such a narrow religious exemption. Nor did Defendants explain why they refused to
incorporate other “longstanding Federal laws to protect conscience” that President Obama’s
executive order previously had promised to respect. See Exec. Order No. 13535, 75 Fed. Reg.
15,599 (Mar. 24, 2010). ERISA, for example, has long excluded “church plans” from its
requirements, more broadly defined to cover civil law corporations that share religious bonds
with a church, See 29 U.S.C. §§ 1002(33)(C)(iv), 1003. Likewise, the Affordable Care Act’s

requirement that all individuals maintain minimum essential coverage excludes those individuals

who have a religious objection to receiving benefits from public or private insurance. 26 U.S.C.
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§§ 1402(g)(1), SO00A(d)(2). Nor did Defendants consider whether they had a compelling interest
to require religiously affiliated employers to include services in their health plans that were
contrary to their religious beliefs, or whether Defendants could achieve their views of sound
policy in a more religiously accommodating manner.

121.  Suggesting that they were open to good-faith discussion, Defendants once again
permitted parties to provide comments to the amended rules. Numerous organizations, including
the Archdiocese of Washington, expressed the same concerns that they had before, noting that the
mandated services should not be viewed as “preventive care.” They also explained that the
religious exemption was “narrower than any conscience clause ever enacted in federal law, and
narrower than the vast majority of religious exemptions from state contraceptive mandates.”
Comments of U.S. Conference of Catholic Bishops at 1-2 (Aug. 31, 2011), available at
http://www.usccb.org/about/general-counsel/rulemaking/upload/comments-to-hhs-on-preventive-
services-2011-08.pdf. In addition to endorsing the comments submitted by the USCCB, the
Archdiocese submitted its own comments emphasizing that “[p]regnancy is not a disease, and
drugs and surgeries to prevent it are not basic health care that the government should require all
Americans to purchase.” Comments of Archdiocese of Washington at 1 (Sept. 30, 2011),
available at http://www.dol.gov/ebsa/pdf/1210-AB44a-14694.pdf. The Archdiocese also
emphasized its long history of serving the social, educational, and medical needs of the
community.

122.  Three months later, “[a]fter evaluating [the new] comments” to the interim final
rules, Defendants gave their response. They did not request further discussion or make attempts
at compromise. Nor did they explain the basis for their decision. Instead, Defendant Sebelius

issued a short, Friday-afternoon press release, announcing, with little analysis or reasoning, that
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HHS had decided to keep the exemption unchanged, but creating a temporary enforcement safe
harbor whereby “[n]onprofit employers who, based on religious beliefs, do not currently provide
contraceptive coverage in their insurance plan, will be provided an additional year, until August
1, 2013, to comply with the new law.” See Press Release, HHS, A Statement by U.S. Department
of Health and Human Services Secretary Kathleen Sebelius (Jan. 20, 2012), available at
http://www hhs.gov/news/press/2012pres/01/20120120a.html. As noted by Cardinal Timothy
Dolan, the release effectively gave objecting religious institutions “a year to figure out how to
violate [their] consciences.” Taken together, these various rules and press releases amount to a
mandate that requires most religiously affiliated organizations to provide coverage for services
that are directly contrary to their religious beliefs.

123.  On February 10, 2012, after a continuing public outcry against the U.S.
Government Mandate and its exceedingly narrow conscience protections, the White House held a
press conference and issued another press release about the U.S. Government Mandate. The
White House announced that it had come up with a policy to “accommodate” religious objections
to the U.S. Government Mandate, according to which the insurance companies of religious
organizations that object to providing coverage for abortion-inducing drugs, sterilization, or
contraceptivés “will be required to directly offer . . . contraceptive care [to plan participants] free
of charge.” White House, Fact Sheet: Women’s Preventive Services and Religious Institutions
(Feb. 10, 2012), available at http://www.whitehouse.gov/the-press-office/2012/02/10/fact-sheet-
women-s-preventive-services-and-religious-institutions.

124. HHS has since indicated that a similar arrangement will apply for student health
plans that colleges and universities provide to students through a health insurance issuer. Student

Health Insurance Coverage, 77 Fed. Reg. 16,453, 16,457 (Mar. 21, 2012).
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125. Despite objections that this “accommodation” did nothing of substance to protect
the right of conscience, when asked if there would be further room for compromise, White
House Chief of Staff Jacob Lew responded: “No, this is our plan.” David Eldridge & Cheryl
Wetzstein, White House Says Contraception Compromise Will Stand, The Washington Times,
Feb. 12, 2012, http://www.washingtontimes.com/news/2012/feb/12/white-house-birth-control-
compromise-will-stand/print/.

126. Defendants subsequently explained in the Federal Register that they “plan[ned] to
initiate a rulemaking to require issuers to offer insurance without contraception coverage to [an
objecting religious] employer (or plan sponsor) and simultaneously to offer contraceptive
coverage directly to the employer’s plan participants (and their beneficiaries) who desire it, with
no cost-sharing.” Group Health Plans and Health Insurance Issuers Relating to Coverage of
Preventive Services Under the Patient Protection and Affordable Care Act, 77 Fed. Reg. 8725,
8728 (Feb. 15,2012). The Federal Register further asserted that the rulemaking would “achieve
the same goals for self-insured group health plans.” Id.

127. Defendants then “finalize[d], without change,” the interim final rules containing
the religious employer exemption, 77 Fed. Reg. at 8729, and issued guidelines regarding the
previously announced “temporary enforcement safe harbor” for “non-exempted, non-profit
religious organizations with religious objections to such coverage.” Id. at 8725; see Ctr for
Consumer Info. & Ins. Oversight, Guidance on the Temporary Enforcement Safe Harbor (Feb.
10, 2012), available at http://cciio.cms.gov/resources/files/Files2/02102012/20120210-
Preventive-Services-Bulletin.pdf.

128.  The temporary safe harbor also applies to student health plans. 77 Fed. Reg. at

16,457.
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129. On March 16, 2012, Defendants issued an Ad?ance Notice of Proposed
Rulemaking (“ANPRM?”) seeking comment on various ways to structure the proposed
accommodation. Certain Preventive Services Under the Affordable Care Act, 77 Fed. Reg.
16,501 (Mar. 21, 2012). The proposed scenarios require an “independent entity” to provide
coverage for the objectionable services at no cost to the participants. But private entities do not
provide insurance coverage “for free.” Moreover, even if these proposals were adopted, they
would still require religious organizations to provide, pay for, and/or facilitate access to the
objectionable services. Finally, it is also unclear whether the Government has statutory authority
to implement each of the possibilities referenced in the ANPRM.

130. The ANPRM does not alter existing law. It merely states an intention to do so at
some point in the future. But a promise to change the law, whether issued by the White House or
in the form of an ANPRM, does not, in fact, change the law. The U.S. Government Mandate is
therefore the current, operative law. Plaintiffs have until the start of the next plan year following
August 1, 2013, to come into compliance with this law.

III. THE U.S. GOVERNMENT MANDATE IMPOSES AN IMMEDIATE AND
SUBSTANTIAL BURDEN ON PLAINTIFFS’ RELIGIOUS LIBERTY

A. The U.S. Government Mandate Substantially Burdens Plaintiffs’ Religious Beliefs

131.  Responding to the U.S. Government Mandate, Cardinal Wuerl has declared that
“what is at stake here is a question of human freedom.” And indeed it is. Since the founding of
this country, our society and legal system have recognized that individuals and institutions are
éntiﬂed to freedom of conscience and religious practice. As noted by Thomas Jefferson, “[n]o
provision in our Constitution ought to be dearer to man than that which protects the rights of

conscience against the enterprises of civil authority.”
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132.  The U.S. Government Mandate seeks to require Plaintiffs to provide, pay for,
and/or facilitate access to services that are contrary to their religious beliefs. It thus severely
burdens Plaintiffs’ firmly held religious beliefs.

133.  The U.S. Government Mandate also seeks to compel Plaintiffs to fund related
“patient education and counseling for all women with reproductive capacity.” It therefore
compels Plaintiffs to pay for, provide, and/or facilitate speech that is contrary to their firmly held
religious beliefs.

134.  Although the U.S. Government Mandate contains a narrow religious exemption,
in order to qualify, religious organizations must submit to an invasive governmental inquiry
regarding their purpose and religious beliefs. Requiring Plaintiffs to submit to this government-
conducted religious test likewise substantially burdens their firmly held religious beliefs.

135.  Itis unclear how the Government defines or will interpret “the purpose” of an
organization.

136. It is unclear how the Government defines or will interpret vague terms, such as
“primarily,” “share,” and “religious tenets.”

137.  Itis unclear how the Government will ascertain the “religious tenets” of an
organization, those it employs, and those it serves.

138. It is unclear how much overlap the Government will require for religious tenets to
be “share[d].”

139.  Any attempt by Plaintiffs to qualify for the narrow religious employer exemption
by restricting their charitable and educational mission to coreligionists would have devastating

effects on the communities Plaintiffs serve.
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140. Indeed, the Government does not even provide Plaintiffs the option to attempt to
avoid the U.S. Government Mandate by exiting the health care market. Eliminating its employee
group health plan or refusing to provide plans that cover abortion-inducing drugs, sterilization, or
contraceptives would expose each Plaintiff to substantial fines. It is no “choice” to leave those
employees scrambling for health insurance while subjecting Plaintiffs to significant fines for
breaking the law. Yet that is what the U.S. Government Mandate requires for Plaintiffs to adhere
to their religious beliefs.

141.  The U.S. Government Mandate also inhibits Plaintiffs’ ability to hire and retain
employees, attract students, and solicit charitable contributions.

142.  Nor would the opaque, promised “accommodation”—even if it were law, which it
is not—relieve Plaintiffs from the unconscionable position in which the U.S. Government
Mandate currently puts them, for numerous reasons.

143.  First, the promised “accommodation” would not alter the fact that Plaintiffs would
be required to facilitate practices that run directly contrary to their beliefs. Catholic teaching does
not simply require Catholic institutions to avoid directly paying for practices that are viewed as
intrinsically immoral. It also requires them to avoid actions that facilitate those practices.

144.  Second, any requirement that insurance companies or other independent entities
provide preventive services “free of charge” is illusory. For-profit entities do not provide services
for free. Instead, increased costs are passed through to consumers in the form of higher premiums
or fees. Under the proposed accommodation, doctors will still have to be paid to prescribe the
objectionable services and drug companies and pharmacists will still have to be paid for
providing them. Hypothetical future savings cannot be used to pay those fees; rather, the money

will necessarily be derived from increased premiums or fees.
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145.  Third, the “accommodation” does not affect the narrow exemption applicable to
“religious employers.” To qualify for that narrow exemption, religious organizations must submit
to an invasive governmental inquiry. Requiring Plaintiffs to submit to this government-conducted
test to determine if Plaintiffs are sufficiently religious is inappropriate and substantially burdens
their firmly held religious beliefs.

146.  Finally, as noted below, the U.S. Government Mandate is burdening Plaintiffs
religious beliefs right now. Plaintiffs cannot possibly wait until August 1, 2013, to determine
how to respond to the U.S. Government Mandate.

147.  In short, while the President claimed to have “fJou]nd a solution that works for
everyone” and that ensures that “[r]eligious liberty will be protected,” in reality, his promised
“accommodation” does neither. Unless and until this issue is definitively resolved, the U.S.
Government Mandate does and will continue to impose a substantial burden on Plaintiffs
religious beliefs.

B. The U.S. Government Mandate Is Not a Neutral Law of General Applicability

148. The U.S. Government Mandate is not a neutral law of general applicability. It
offers multiple exemptions from its requirement that employer-based health plans include or
facilitate coverage for abortion-inducing drugs, sterilization, contraception, and related education
and counseling. It was, moreover, implemented by and at the behest of individuals and
organizations who disagree with certain religious beliefs regarding abortion and contraception,
and thus targets religious organizations for disfavored treatment.

149. For example, the U.S. Government Mandate exempts all “grandfathered” plans
from its requirements.

150.  The Government has also crafted a religious exemption to the U.S. Government
Mandate that favors certain religions over others. As noted, it applies only to plans sponsored by
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religious organizations that have, as their “purpose,” the “inculcation of religious values”; that
“primarily” serve individuals that share their “religious tenets”; and that “primarily” employ such
individuals. 45 C.F.R. § 147.130(a)(iv)(B).

151.  The U.S. Government Mandate, moreover, was promulgated by Government
officials, and supported by non-governmental organizations, who strongly oppose certain
Catholic teachings and beliefs. For example, on October 5, 2011, Defendant Sebelius spoke at a
fundraiser for NARAL Pro-Choice America. Defendant Sebelius has long supported abortion
rights and criticized Catholic teachings and beliefs regarding abortion and contraception.
NARAL Pro-Choice America is a pro-abortion organization that likewise opposes many Catholic
teachings. At that fundraiser, Defendant Sebelius criticized individuals and entities whose beliefs
differed from those held by her and the other attendees of the NARAL Pro-Choice America
fundraiser, stating: “Wouldn’t you think that people who want to reduce the number of abortions
would champion the cause of widely available, widely affordable contraceptive services? Not so
much.”

152. Consequently, on information and belief, Plaintiffs allege that the purpose of the
U.S. Government Mandate, including the narrow exemption, is to discriminate against religious
institutions and organizations that oppose abortion and contraception.

C. The U.S. Government Mandate Is Not the Least Restrictive Means of Furthering a
Compelling Governmental Interest

153.  The U.S. Government Mandate is not narrowly tailored to promoting a
compelling governmental interest.

154.  The Government has no compelling interest in forcing Plaintiffs to violate their
sincerely held religious beliefs by requiring them to provide, pay for, or facilitate access to

abortion-inducing drugs, sterilizations, contraceptives, and related education and counseling. The
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Government itself has relieved numerous other employers from this requirement by exempting
grandfathered plans and plans of employers it deems to be sufficiently religious. Moreover, these
services are widely available in the United States. The U.S. Supreme Court has held that
individuals have a constitutional right to use such services. And nothing that Plaintiffs do inhibits
any individual from exercising that right.

155.  Even assuming the interest was compelling, the Government has numerous
alternatives to furthering that interest other than forcing Plaintiffs to violate their religious beliefs.
For example, the Government could have provided or paid for the objectionable services itself
through other programs established by a duly enacted law. Or, at a minimum, it could create a
broader exemption for religious employers, such as those found in numerous state laws
throughout the country and in other federal laws. The Government therefore cannot possibly
demonstrate that requiring Plaintiffs to violate their consciences is the least restrictive means of
furthering its interest.

156. The U.S. Government Mandate, moreover, would simultaneously undermine both
religious freedom—a fundamental right enshrined in the U.S. Constitution—and access to the
wide variety of social and educational services that Plaintiffs provide. The Archdiocese, CCA,
and Archbishop Carroll educate inner-city children whose families want an alternative to the
public school system; and Catholic Charities provides a range of social services to the citizens of
the District of Columbia and Maryland. Likewise, CUA operates world-class research centers
while providing its students with a high-quality education in numerous fields of study. As
President Obama acknowledged in his February 10th announcement, religious organizations like
Plaintiffs do “more good for a community than a government program ever could.” The US

Government Mandate, however, puts these good works in jeopardy.
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157. That is unconscionable. Accordingly, Plaintiffs seek a declaration that the U.S.
Government Mandate cannot lawfully be applied to Plaintiffs, an injunction barring its
enforcement, and an order vacating the Mandate.

D. The U.S. Government Mandate’s Religious Employer Exemption Excessively

Entangles the Government in Religion and Interferes with Religious Institutions’
Religious Doctrine

158.  The U.S. Government Mandate’s religious employer exemption further
excessively entangles the Government in defining the purpose and religious tenets of each
organization and its employees and beneficiaries.

159.  In order to determine whether the Archdiocese—or any other religious
organization—qualifies for the exemption, the Government would have to identify the
organization’s “religious tenets” and determine whether “the purpose” of the organization is to
“inculcate” those tenets.

160. The Government would then have to conduct an inquiry into the practices and
beliefs of the individuals that the organization ultimately employs and educates.

161.  The Government would then have to compare and contrast those religious
practices and beliefs to determine whether and how many of them are “share[d].”

162.  Regardless of outcome, this inquiry is unconstitutional, and Plaintiffs strongly
object to such an intrusive governmental investigation into an organization’s religious mission.

163.  The religious employer exemption is based on an improper Government
determination that “inculcation” is the only legitimate religious purpose.

164.  The Government should not base an exemption on an assessment of the “purity”
or legitimacy of an institution’s religious purpose.

165. By limiting that legitimate purpose to “inculcation,” at the expense of other
sincerely held religious purposes, the U.S. Government Mandate interferes with religious
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autonomy. Religious institutions have the right to determine their own religious purpose,
including religious purposes broader than “inculcation,” without Government interference and
without losing their religious liberties.

166. Defining religion based on employing and serving primarily people who share the
organization’s religious tenets directly contradicts Plaintiffs sincerely held religious beliefs
regarding their religious mission to serve all people, regardless of whether or not they share the
same faith.

167. This narrow exemption may protect some religious organizations. But it does not
protect the many Catholic and other religious organizations that educate students of all faiths,
provide vital social services to individuals of all faiths, and employ individuals of all faiths. The
U.S. Government Mandate thus discriminates against such religious organizations because of
their religious commitment to educate, serve, and employ people of all faiths.

168. It is unclear whether, if an entity qualifies as a “religious employer” for purposes
of the exemption, any affiliated corporation that provides coverage to its employees through the
exempt entity’s group health plan would also receive the benefit of the exemption. 77 Fed. Reg.
at 16,502.

169. It is unclear whether, if the Archdiocese qualifies a “religious employer” under
the exemption to the U.S. Government Mandate, any affiliated corporation that provides coverage
to its employees through the Archdiocese’s group health plan would therefore also receive the
benefit of the exemption.

E. The U.S. Government Mandate Is Causing Present Hardship to Plaintiffs That Should
Be Remedied by a Court

170.  The U.S. Government Mandate is already causing serious, ongoing hardship to

Plaintiffs that merits judicial relief now.
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171.  Health plans do not take shape overnight. A number of analyses, negotiations,
and decisions must occur each year before Plaintiffs can offer a health benefits package to their
employees. For example, an employer using an outside insurance issuer—like CUA—must work
with actuaries to evaluate its funding reserves, and then negotiate with the insurer to determine
the cost of the products and services it wants to offer its employees. An employer that is self-
insured—Ilike the Archdiocese—after consulting with its actuaries, must similarly negotiate with
its third-party administrator (“TPA”).

172.  Under normal circumstances, Plaintiffs must begin the process of determining
their health care package for a plan year at least one year before the plan year begins. The
multiple levels of uncertainty surrounding the U.S. Government Mandate make this already
lengthy process even more complex.

173. For example, if Plaintiffs decide that the only tolerable option is to attempt to
qualify as a “religious employer” under the U.S. Government Mandate, they will need to
undertake a major overhaul of their corporate structures, hiring practices, and the scope of their
programming. This process could take years.

174. In addition, if Plaintiffs do not comply with the U.S. Government Mandate, they
may be subject to government fines and penalties. Plaintiffs require time to budget for any such
additional expenses.

175.The U.S. Government Mandate and its uncertain legality, moreover, undermine
Plaintiffs’ ability to hire and retain employees.

176.  Plaintiffs therefore need judicial relief now in order to prevent the serious,

ongoing harm that the U.S. Government Mandate is already imposing on them.
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1V. CAUSES OF ACTION

COUNTI1
Substantial Burden on Religious Exercise
in Violation of RFRA

177.  Plaintiffs repeat and reallege each of the foregoing allegations in this Complaint.

178.  RFRA prohibits the Government from substantially burdening an entity’s exercise
of religion, even if the burden results from a rule of general applicability, unless the Government
demonstrates that the burden furthers a compelling governmental interest and is the least
restrictive means of furthering that interest.

179. RFRA protects organizations as well as individuals from Government-imposed
substantial burdens on religious exercise.

180. RFRA applies to all federal law and the implementation of that law by any
branch, department, agency, instrumentality, or official of the United States.

181. The U.S. Government Mandate requires Plaintiffs to provide, pay for, and/or
facilitate practices and speech that are contrary to their religious beliefs.

182. In order to qualify for the “religious employer” exemption to the U.S.
Government Mandate, Plaintiffs must submit to an intrusive government inquiry into their
religious beliefs.

183. The U.S. Government Mandate substantially burdens Plaintiffs’ exercise of
religion.

184.  The Government has no compelling governmental interest to require Plaintiffs to
comply with the U.S. Government Mandate.

185.  Requiring Plaintiffs to comply with the U.S. Government Mandate is not the least

restrictive means of furthering a compelling governmental interest.
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186. By enacting and threatening to enforce the U.S. Government Mandate against
Plaintiffs, Defendants have violated RFRA.

187. The Government is also requiring student health plans, including the one currently
offered by CUA, to include coverage for abortion-inducing drugs, sterilization, contraception, and
related education and counseling.

188. To require CUA’s student health plan to include coverage for services that violate
CUA’s religious beliefs substantially burdens CUA’s exercise of religion.

189. The Government has no compelling government interest to require CUA’s student
health plan to include coverage for services that violate CUA’s religious beliefs.

190. Requiring CUA’s student health plan to include coverage for services that violate
its religious beliefs is not the least restrictive means of furthering a compelling government
interest.

191.  Defendants have also violated RFRA by requiring CUA’s student health plan to
include coverage for services that violate CUA’s religious beliefs.

192.  Plaintiffs have no adequate remedy at law.

193.  Defendants are imposing an immediate and ongoing harm on Plaintiffs that

warrants relief.

COUNT II

Substantial Burden on Religious Exercise in Violation of
the Free Exercise Clause of the First Amendment

194.  Plaintiffs repeat and reallege each of the foregoing allegations in this Complaint.

195.  The Free Exercise Clause of the First Amendment prohibits the Government from
substantially burdening an entity’s exercise of religion.

196.  The Free Exercise Clause protects organizations as well as individuals from

Government-imposed burdens on religious exercise.
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197. The U.S. Government Mandate requires Plaintiffs to provide, pay for, and/or
facilitate practices and speech that are contrary to their religious beliefs.

198. In order to qualify for the “religious employer” exemption to the U.S.
Government Mandate, Plaintiffs must submit to an intrusive government inquiry into their
religious beliefs.

199. The U.S. Government Mandate substantially burdens Plaintiffs’ exercise of

religion.

200. The U.S. Government Mandate is not a neutral law of general applicability,
because it is riddled with exemptions for which there is not a consistent, legally defensible basis.
It offers multiple exemptions from its requirement that employer-based health plans include or
facilitate coverage for abortion-inducing drugs, sterilization, contraception, and related education
and counseling.

201. The U.S. Government Mandate is not a neutral law of general applicability,
because it discriminates against certain religious viewpoints and targets certain religious
organizations for disfavored treatment. Defendants eﬂacted the U.S. Government Mandate
despite being aware of the substantial burden it would place on Plaintiffs’ exercise of religion.

202. The U.S. Government Mandate implicates constitutional rights in addition to the
right to free exercise of religion, including, for example, the rights to free speech and to freedom
from excessive government entanglement with religion.

203. The Government has no compelling governmental interest to require Plaintiffs to
comply with the U.S. Government Mandate.

204. The U.S. Government Mandate is not narrowly tailored to further a compelling

governmental interest.
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205. By enacting and threatening to enforce the U.S. Government Mandate, the
Government has burdened Plaintiffs’ religious exercise in violation of the Free Exercise Clause of
the First Amendment.

206. The Government is also requiring student health plans, including the one currently
offered by CUA, to include coverage for abortion-inducing drugs, sterilization, contraception, and
related education and counseling.

207. To require CUA’s student health plan to include coverage for services that violate
CUA’s religious beliefs substantially burdens CUA’s exercise of religion.

208. The Government has no compelling government interest to require CUA’s student
health plan to include coverage for services that violate CUA’s religious beliefs.

209. Requiring CUA’s student health plan to include coverage for services that violate
its religious beliefs is not the least restrictive means of furthering a compelling government
interest.

210. Defendants have also violated the Free Exercise Clause of the First Amendment
by requiring CUA’s student health plan to include coverage for services that violate CUA’s
religious beliefs.

211. Plaintiffs have no adequate remedy at law.

212. Defendants are imposing an immediate and ongoing harm on Plaintiffs that

warrants relief.

COUNT 11
Excessive Entanglement in Violation of the

Free Exercise and Establishment Clauses of the First Amendment

213.  Plaintiffs repeat and reallege each of the foregoing allegations in this Complaint.
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214. The Free Exercise Clause and the Establishment Clause of the First Amendment
prohibit intrusive government inquiries into the religious beliefs of individuals and institutions,
and other forms of excessive entanglement between religion and Government.

215. This prohibition on excessive entanglement protects organizations as well as
individuals.

216. In order to qualify for the exemption to the U.S. Government Mandate for
“religious employers,” entities must submit to an invasive government investigation into an
’organization’s religious beliefs, including whether the organization’s “purpose” is the
“inculcation of religious values” and whether the organization “primarily employs” and “serves
primarily” individuals who share the organization’s religious tenets.

217. The U.S. Government Mandate thus requires the Government to engage in
invasive inquiries and judgments regarding questions of religious belief or practice.

218. The U.S. Government Mandate results in an excessive entanglement between
religion and Government.

219. The U.S. Government Mandate is therefore unconstitutional and invalid.

220. The enactment and impending enforcement of the U.S. Government Mandate
violate the Free Exercise Clause and the Establishment Clause of the First Amendment.

221. Plaintiffs have no adequate remedy at law.

222.  The U.S. Government Mandate and its impending enforcement impose an
immediate and ongoing harm on Plaintiffs that warrants relief.

COUNT 1V

Religious Discrimination in Violation of the
Free Exercise and Establishment Clauses of the First Amendment

223.  Plaintiffs repeat and reallege each of the foregoing allegations in this Complaint.
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224. The Free Exercise Clause and the Establishment Clause of the First Amendment
mandate the equal treatment of all religious faiths and institutions without discrimination or
preference.

225. This mandate of equal treatment protects organizations as well as individuals.

226. The U.S. Government Mandate’s narrow exemption for certain “religious
employers” but not others discriminates on the basis of religious views or religious status.

227. The U.S. Government Mandate’s definition of religious employer likewise
discriminates among different types of religious entities based on the nature of those entities’
religious beliefs or practices.

228. The U.S. Government Mandate’s definition of religious employer furthers no
compelling governmental interest.

229. The U.S. Government Mandate’s definition of religious employer is not narrowly
tailored to further a compelling governmental interest.

230. The enactment and impending enforcement of the U.S. Government Mandate
violate the Free Exercise Clause and the Establishment Clause of the First Amendment.

231. Plaintiffs have no adequate remedy at law.

232. The U.S. Government Mandate and its impending enforcement impose an
immediate and ongoing harm on Plaintiffs that warrants relief. |

COUNT V

Interference in Matters of Internal Church Governance in Violation of
the Free Exercise and Establishment Clauses of the First Amendment

233. Plaintiffs repeat and reallege each of the foregoing allegations in this Complaint.
234. The Free Exercise Clause and Establishment Clause protect the freedom of
religious organizations to decide for themselves, free from state interference, matters of church

government as well as those of faith and doctrine.
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235.  Under these Clauses, the Government may not interfere with a religious
organization’s internal decisions concerning the organization’s religious structure, ministers, or
doctrine.

236.  Under these Clauses, the Government may not interfere with a religious
organization’s internal decision if that interference would affect the faith and mission of the
organization itself.

237.  Plaintiffs are religious organizations affiliated with the Roman Catholic Church.

238.  The Catholic Church views abortion, sterilization, and contraception as
intrinsically immoral, and prohibits Catholic organizations from condoning or facilitating those
practices.

239.  Plaintiffs have abided and must continue to abide by the decision of the Catholic
Church on these issues.

240. The Government may not interfere with or otherwise question the final decision
of the Catholic Church that its religious organizations must abide by these views.

241. Plaintiffs have therefore made the internal decision that the health plans they offer
to their employees may not cover, subsidize, or facilitate abortion, sterilization, or contraception.

242. The U.S. Government Mandate interferes with Plaintiffs’ internal decisions
concerning their structure and mission by requiring them to facilitate practices that directly
conflict with Catholic beliefs.

243. The U.S. Government Mandate’s interference with Plaintiffs’ internal decisions
affects their faith and mission by requiring them to facilitate practices that directly conflict with

their religious beliefs.
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244. Because the U.S. Government Mandate interferes with the internal decision-
making of Plaintiffs in a manner that affects Plaintiffs’ faith and mission, it violates the
Establishment Clause and the Free Exercise Clause of the First Amendment.

245.  For the same reasons, Defendants’ requirement that student health plans, like the
one currently offered by CUA, include coverage for abortion-inducing drugs, sterilization,
contraception, and related education and counseling, also violates the Establishment Clause and
the Free Exercise Clause of the First Amendment.

246. Plaintiffs have no adequate remedy at law.

247. Defendants are imposing an immediate and ongoing harm on Plaintiffs that

warrants relief.

COUNT VI
Compelled Speech in Violation of
the Free Speech Clause of the First Amendment

248. Plaintiffs repeat and reallege each of the foregoing allegations in this Complaint.

249. The First Amendment protects against the compelled affirmation of any religious
or ideological proposition that the speaker finds unacceptable.

250. The First Amendment protects organizations as well as individuals against
compelled speech.

251.  Expenditures are a form of speech protected by the First Amendment.

252. The First Amendment protects against the use of a speaker’s money to support a
viewpoint that conflicts with the speaker’s religious beliefs.

253. The U.S. Government Mandate would compel Plaintiffs to provide health care
plans to their employees that include or facilitate coverage of practices that violate their religious

beliefs.

49



Case 1:12-cv-00815-ABJ Document1l Filed 05/21/12 Page 52 of 59

254. The U.S. Government Mandate would compel Plaintiffs to subsidize, promote,
and facilitate education and counseling services regarding these practices.

255. By imposing the U.S. Government Mandate, Defendants are compelling Plaintiffs
to publicly subsidize or facilitate the activity and speech of private entities that are contrary to
their religious beliefs.

256. The U.S. Government Mandate is viewpoint-discriminatory and subject to strict
scrutiny.

257. The U.S. Government Mandate furthers no compelling governmental interest.

258. The U.S. Government Mandate is not narrowly tailored to further a compelling
governmental interest.

259. For the same reasons, Defendants’ requirement that student health plans, like the
one currently offered by CUA, include coverage for abortion-inducing drugs, sterilization,
contraception, and related education and counseling, also violates the Free Speech Clause of the
First Amendment.

260. Plaintiffs have no adequate remedy at law.

261. Defendants are imposing an immediate and ongoing harm on Plaintiffs that
warrants relief.

COUNT VII
Failure to Conduct Notice-and-Comment Rulemaking and Improper

Delegation in Violation of the APA

262. Plaintiffs repeat and reallege each of the foregoing allegations in this Complaint.

263. The Affordable Care Act expressly delegates to an agency within Defendant
HHS, the Health Resources and Services Administration, the authority to establish guidelines
concerning the “preventive care” that a group health plan and health insurance issuer must

provide.
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- 264. Given this express delegation, Defendants were required to engage in formal
notice-and-comment rulemaking in a manner prescribed by law before issuing the guidelines that
group health plans and insurers must cover. Proposed regulations were required to be published
in the Federal Register and interested persons were required to be given an opportunity to
participate in the rulemaking through the submission of written data, views, or arguments.

265. Defendants promulgated the “preventive care” guidelines without engaging in
formal notice-and-comment rulemaking in a manner prescribed by law.

266. Defendants, instead, delegated their responsibilities for issuing preventive care
guidelines to a non-governmental entity, the I[OM.

267. The IOM did not permit or provide for the broad public comment otherwise
required under the APA concerning the guidelines that it would recommend. The dissent to the
IOM report noted both that the IOM conducted its review in an unacceptably short time frame,
and that the review process lacked transparency.

268. Within two weeks of the IOM issuing its guidelines, Defendant HHS issued a
press release announcing that the IOM’s guidelines were required under the Affordable Care Act.

269. Defendants have never explained why they failed to enact these “preventive care”
guidelines through notice-and-comment rulemaking as required by the APA.

270. Defendants also failed to engage in notice-and-comment rulemaking when issuing
the interim final rules and the final rule incorporating the guidelines.

271. Defendants’ stated reasons for promulgating these rules without engaging in
formal notice-and-comment rulemaking do not constitute “good cause.” Providing public notice
and an opportunity for comment was not impracticable, unnecessary, or contrary to the public

interest for the reasons claimed by Defendants.
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272. By enacting the “preventive care” guidelines and interim and final rules through
delegation to a non-governmental entity and without engaging in notice-and-comment
rulemaking, Defendants failed to observe a procedure required by law and thus violated
5 U.S.C. § 706(2)(D).

273. Plaintiffs have no adequate or available administrative remedy, or, in the
alternative, any effort to obtain an administrative remedy would be futile.

274, Plaintiffs have no adequate remedy at law.

275. The enactment of the U.S. Government Mandate without observance of a
procedure required by law and its impending enforcement impose an immediate and ongoing
harm on Plaintiffs that warrants relief.

~ COUNT VIII
Arbitrary and Capricious Action in Violation of the APA

276. Plaintiffs repeat and reallege each of the foregoing allegations in this Complaint.

277. The APA condemns agency action that is “arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with 1aw.” SU.S.C. § 706(2)(A).

278. The APA requires that an agency examine the relevant data and articulate an
- explanation for its action that includes a rational connection between the facts found and the
policy choice made.

279. Agency action is arbitrary and capricious under the APA if the agency has failed
to consider an important aspect of the problem before it.

280. A court reviewing agency action may not supply a reasoned basis that the agency
itself has failed to offer.

281. Defendants failed to consider the suggestion of many commenters that abortion-

inducing drugs, sterilization, or contraception could not be viewed as “preventive care.”
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282. Defendants failed adequately to engage with voluminous comments suggesting

that the scope of the religious exemption to the U.S. Government Mandate should be broadened.

283. Defendants did not articulate a reasoned basis for their action by drawing a

connection between facts found and the policy decisions it made.

284. Defendants failed to provide any standards or processes for how the
Administration will decide which religious institutions will be included in the religious
exemption.

285. Defendants failed to consider the use of broader religious exemptions in many
other federal laws and regulations.

286. Defendants’ promulgation of the U.S. Government Mandate violates the APA.

287. For the same reasons, Defendants’ requirement that student health plans like
CUA’s must include coverage for abortion-inducing drugs, sterilization, contraception, and
related education and counseling, also violates the APA.

288. Plaintiffs have no adequate or available administrative remedy, or, in the
alternative, any effort to obtain an administrative remedy would be futile.

289. Plaintiffs have no adequate remedy at law.
290. Defendants are imposing an immediate and ongoing harm on the Plaintiffs that
warrants relief.

COUNT IX
Acting Illegally in Violation of the APA

291. Plaintiffs repeat and reallege each of the foregoing allegations in this Complaint.
292. The APA requires that all Government agency action, findings, and conclusions

be “in accordance with law.”
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293. The U.S. Government Mandate and its exemption are illegal and therefore in
violation of the APA.

294, The Weldon Amendment states that “[n]one of the funds made available in this
Act [to the Department of Labor and the Department of Health and Human Services] may be
made available to a Federal agency or program . . . if such agency, program, or government
subjects any institutional or individual health care entity to discrimination on the basis that the
health care entity does not provide, pay for, provide coverage of, or refer for abortions.”
Consolidated Appropriations Act of 2012, Pub. L. No. 112-74, div. F, tit. V, § 507(d)(1), 125
Stat. 786, 1111 (2011).

295. The Affordable Care Act states that “nothing in this title (or any amendment by
this title) shall be construed to require a qualified health plan to provide coverage of [abortion]
services . . . as part of its essential health benefits for any plan year.” 42 U.S.C. §
18023(b)(1)(A)(1). It adds that “the issuer of a qualified health plan shall determine whether or
not the plan provides coverage of [abortion.]” Id. § 18023(b)(1)(A)(ii).

296. The Affordable Care Act contains no clear expression of an affirmative intention
of Congress that employers with religiously motivated objections to the provision of health plans
that include coverage for abortion-inducing drugs, sterilization, contraception, or related
education and counseling should be required to provide such plans.

297. The U.S. Government Mandate requires employer based-health plans to provide
coverage for abortion-inducing drugs, contraception, sterilization, and related education. It does
not permit employers or issuers to determine whether the plan covers abortion, as the Act
requires. By issuing the U.S. Government Mandate, Defendants have exceeded their authority,

and ignored the direction of Congress.
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298. The U.S. Government Mandate violates RFRA.

299. The U.S. Government Mandate violates the First Amendment.

300. The U.S. Government Mandate is not in accordance with law and thus violates 5
U.S.C. § 706(2)(A).

301. For the same reasons, Defendants’ requirement that student health plans like
CUA’s must include coverage for abortion-inducing drugs, sterilization, contraception, and
related education and counseling, also violates RFRA and the First Amendment and, therefore, is
not in accordance with law and thus violates 5 U.S.C. § 706(2)(A).

302. Inaddition, the Affordable Care Act states that, “nothing in this title (or an
amendment made by this title) shall be construed to prohibit an institution of higher education . .
. from offering a student health insurance plan....” 42 U.S.C. § 18118(c). This provision has
been interpreted as prohibiting any law that has the effeﬁt of prohibiting an institution of higher
education from offering a student health plan. Student Health Insurance Coverage, 76 Fed. Reg.
at 7,769. The requirement that student health plans offered through a health insuram:e’ issuer
include abortion-inducing drugs, sterilization, contraception, and related education and
counseling, however, has the effect of prohibiting CUA from offering a student health insurance
plan. Defendants’ requirement that student health plans offered through a health insurance issuer
include abortion-inducing drugs, sterilization, contraception, and related education and
counseling, therefore, also violates 42 U.S.C. § 18118(c) and thus is not in accordance with law
under 5 U.S.C. § 706(2)(A). |

303. Plaintiffs have no adequate or available administrative remedy, or, in the
alternative, any effort to obtain an administrative remedy would be futile.

304. Plaintiffs have no adequate remedy at law.
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Defendants failure to act in accordance with law imposes an immediate and

ongoing harm on Plaintiffs that warrants relief.

WHEREFORE, Plaintiffs respectfully pray that this Court:

1.

Enter a declaratory judgment that the U.S. Government Mandate violates
Plaintiffs’ rights under RFRA;

Enter a declaratory judgment that the U.S. Government Mandate violates
Plaintiffs’ rights under the First Amendment;

Enter a declaratory judgment that the U.S. Government Mandate was
promulgated in violation of the APA;

Enter an injunction prohibiting the Defendants from enforcing the U.S.
Government Mandate against Plaintiffs;

Enter an order vacating the U.S. Government Mandate;

Enter a declaratory judgment that Defendants’ requirement that student health
plans include coverage for abortion-inducing drugs, sterilization, contraception,
and related education and counseling violates Plaintiffs’ rights under RFRA and
the First Amendment; enter an injunction prohibiting the Defendants from
enforcing that requirement against Plaintiffs; and enter an order vacating the
requirement;

Award Plaintiffs attorneys’ and expert fees under 42 U.S.C. § 1988; and

Award all other relief as the Court may deem just and proper.
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Respectfully submitted, this the 21 day of May, 2012.
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