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Introduction

Government advertising has dramatically increaseflustralia and now represents a
major issue for democracy. While government adsiegi may have legitimate
information purposes it may also be abused to sk@wplaying field of electoral
competition. In particular, the size, tenor andinignof recent advertising campaigns
have become a cause for concern. These campaigngsato large-scale, broadcast-
driven advertising packages whose purpose is tkeham the sense of promote,

often controversial government policies.

The abuse of the budgetary discretion to adven#szme particularly evident in the
2005 federal government campaign for the ‘Work €asi industrial relations

changes. Its size (in the order of $45m in adsigi placement alone, with more
possibly to come) and saturation coverage made igsaie. But of more enduring and
principled concern is the spectre of a governmesiigutaxpayer money to sell a

legislative policyin advanceof parliament having the chance to consider théty?

Such abuses are becoming even more obvious ireggethte attempts by the Beattie
Labor government in Queensland to buy itself outaopolitical hole created by
chronic problems in the public health system. iPaldrly egregious are
advertisements, under the Premier’'s signature, ibtpatine federal government for a
doctor shortage. No one could object to minidte@istering their political position by
disseminating such figures and accusations. Thetigueis why traditional methods

such as parliamentary statements and press relaadesonferences — which involve

! For more academic analysis on this issue sely Baung, Government Communication in the®21
Century (CUP, 2006, forthcoming); Joo-Cheong Tham and ySalbung, Political Finance in
Australia: a Secret and Ossified Systéworking title) (Democratic Audit of Australia, A,
forthcoming 2006) ch 4. The present paper is afatgpon an Occasional Senate Lecture, 11/11/2005,
forthcoming as ‘Government Advertising, Parliamand Political Equality’ in (2006) 4®apers on
Parliament

2 There was a precedent, in the pre-1998 electiimg of the GST, a policy the Coalition would &k

to that election.
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debating in domains that are equally accessiblalltsides of politics — no longer
suffice. Premier Beattie’s advertisements attagkederal health funding invite an
advertising response from the federal governmemnt,s® on, leading in theory to an
infinite regress of advertisement and counter-aianent until there is either no

space left in the media or no money left in eitineasury’

The quest of the law of politics is for rules th@bmote political equality and
deliberation over the law of the political jungléfhose two ideals should govern how
we conceive of regulatory responses to governmeweréising. The necessity for
greater accountability and some regulatory limitsvhether on size or content -
follows directly from those two principles. Fropolitical equality, because of the
significant incumbency benefit gained from unrastd government advertising, and
because of the undermining of the principle of treéaequality of political funding,
enshrined particularly in the system of public fumgdof political parties in proportion
to their electoral support. The need for regutatalso flows from the ideal of

informed deliberation, since one-sided discoursmisgliscourse at all.

The novel, if simple, proposal | make at the endhid paper is that if governments
insist on mounting taxpayer funded campaigns td cmhtroversial policies — as
opposed to simply provide information to citizerisoat their rights or obligations
under such policies — then there should be ‘yed ‘a0’ campaigns, by analogy with
referenda funding. The need for this is partidulacute in situations like ‘Work

Choices’ where what is being sold is a mere, uslatg#d proposal.

This paper, along the way, also considers the @mosi the distinction between
descriptive language and rhetoric. There is aldwief account of the decision in
Combet v Commonwealtthe High Court case challenging whether the IRmaign
had been authorised by parliamentary appropriatiémd as we go, | will sketch
some modest solutions designed to advance poléaadlity and deliberation:

1. an annual cap on spending on government advertigesaepaigns,

% Less egregious, in principle if not in tone (givthat the ‘Work Choices’ laws threaten the very

existence of state jurisdiction in the IR field) nwenewspaper advertisements by some state
governments responding to the federal ‘Work Choicasnpaign. See further below, n 64, and the

advertisement reproduced in the text between rem@465.
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2. that advertisements not be tagged with the nebukmd political term
‘Australian Government, Canberra’ but with the etitbf the responsible
Minister or agency, and

3. the funding of contrary cases, particularly wheogegnments insist on using

public money to sell policies prior to Parliamegtaonsideration.

Government by PR

Advertising by governments has become a sensiisaei Or rather, advertising
campaigns to promote government policies, are proving intractably cowérsial.
This is far from a purely Australian concern: d@shgenerated reports in New Zealand,
and, in Canada, political corruption (including npatage and kickbacks) on a scale
sufficient to help bring down the Liberal governthén What makes Australia a
special case is the rampant nature of the spemawodved, which has escalated since
the early 1990s. Figures in the Tham and Youn{ deport suggests that per capita
spending on government advertising in Australimia league of its own — twice that
of any other country where governments featurégirtnation’s top 10 advertisets.
Even allowing for difficulties in aggregating retie data on expenditufeand
factoring in the duplication inherent in a fedesgstem, spending in Australia clearly
outpaces comparable polities such as Canada andSheven though those have

significant sub-languages such as French and Sptras would inflate their costs.

Concern lies not just with the size of the campsjgout their timing, tenor and
selectivity. Campaigns are not openly partisance$ of Ministers and references to
political parties would be avoided even if guideBnand ethics did not deter them,
simply because in Australian electoral culture twatld backfire as too blatantly an
act of electioneering. Instead, governments pe-good policies or areas where

they need to nullify weaknesses in their opiniotitpg.

* Dubbed ‘AdScam’ and ‘Sponsorgate’, the Canadizandal generated the Commission of Inquiry
into  Sponsorship  Programs and  Advertising  Actigitie under Justice  Gomery:
<http://www.gomery.c&.

5 Tham and Young, above n 1, table 4.4.

® Itself a concern for transparency and accouritpbihs Sally Young has argued in various
submissions. To give an example, tens of milliohglollars in campaign-related spending has not
routinely been revealed in departmental disclosafréghe costs of campaigns, because it has been
treated as a ‘consultancy’ expense: Lara Sincl@oalition “Masking” Millions Spent on PR’, The
Australian, 24/1/2006 kttp://theaustralian.news.com.au/printpage/0,592217697,00.htnd. Clearly
the cost of a campaign includes the cost of scopiagign, production, placement and market research
as well as the raw expenditure on media.
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All in all, the following 1993 warning from the Qemesland Electoral and
Administrative Review Commission (implementing tinti-corruption agenda of the
Fitzgerald Inquiry after the fall of the Bjelke-Beten National Party government) is

remarkably prescient

The possibility arises within the context of modecommunications
techniques that spending may become extravagantdaedted towards
‘corporate image building’ and persuasion rathantthe provision of factual

and balanced informatioh

Fitzgerald was commenting after an era in whichnfiee Bjelke-Petersen had
pioneered some aspects of media manipulation irtrélies including paying for an
advertorial style programme, over which his govegntrhad editorial control, called
‘Queensland Unlimited’. That programme blended suymmomotion of Queensland as
a business-friendly destination with promotion & government and ministers. But
Fitzgerald could also have been anticipating lady politicians, notably
Queensland Labor Premier Beattie, who under opipmiting pressure has resorted
to personalised, full-page advertisements, undetSmart State’ banner, which work
off the same formula of parochialism and shamelds®adly-targeted, self-

promotion®

Of course governing involves a lot mdutine advertising, eg on recruitment, public
events, and public consultation. And governmsntaetimes must also advertise to
mobilise public action, especially against threats: thusewgect propaganda in times
of national security or public health need. Tdiowing is a clear example from the

World War Il Labor governmerit:

" Electoral and Administrative Review Commissidtgport on Review of Government Media and

Information ServicesApril 1993.

8 It is true that present parliamentary rules petimiividual members from all sides to engage in
similar self-promotion, through ‘communication’ @lances, for the printing and posting of
boosterising direct mail and electorate newspapditse key distinction with government advertising
however concerns political equality: parliamentallpwances are available to government, opposition
and independents alike, and are subject to an &limitarather than unlimited discretion.

° Reproduced fronriffith Review(2005) p 32.
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(Note that Mr Curtin did not authorise the advemient; perhaps his face was his
authorisatior® It might also be noted that his guarantee than8y Harbouwould

be bombed was never fulfilled — least of all by \Mgton bombers sporting Rising

Sun insignia! If nothing else, government advertjiswas more parsimonious and

less slick in the pre-electronic era.)

In a liberal democracy, the effectiveness and ilegity of such mobilisations can,
nevertheless, be problematic. Widespread derisiceetgd the Commonwealth
government’s terrorism mail-out (featuring freedfe-magnet), and the same
government attacked as ‘nanny state’ the propdsgaléormer Labor leader Mark
Latham to promote reading to children. The altéveato our being vigilant-against-
such-state-inspired-vigilance may, | fear, be tlig&ore model, where we find such
government supported behaviour-modification progrees as the ‘Happy Toilets’

campaign and the ‘Singapore Kindness Movement'.

1 Today we might baulk at images of politiciangjovernment advertising (though they saturate mail-
outs by parliamentarians). The Commonwealth AudBeneral recommended some restrictions on
their use: ANAQ Taxation Reform: Community Education and Infdiora Programme Audit
Report No 12, 1998, p 59 (‘Auditor-General guidesi). But the parliamentary committee endorsing
those guidelines left out mention of restrictingg¥ahots: Joint Committee of Public Accounts and
Audi, Report 377: Guidelines for Government AdvertisiBgpt 2000, p 6 (‘Parliamentary Committee
guidelines’). Nevertheless, Prime Ministers/Pramigeem sensitive to the issue and prefer addgessin
‘signed’ letters to the public (in newspaper oedirmail form).

1 ‘Happy Toilets’ involves the publicisation of fdngs of public toilets on a five-star rating and
followed a ‘Toilets of Shame’ campaign. As for tik@ndness Movement, see Yeoh-En Lai,
‘Singapore Aims to Modify Behaviour of its ResidgntTimes Union 24/4/2005, A6. Note that
Singapore is a city-state; our concern in Austreliwith state and federal governments — ie thage w
broad legislative power — not local governments.
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Fortunately, most government advertising in Ausralor community service
purposes is unobjectionable — though it is curitas$ recent campaigns, such as anti-
smoking and bush fire awareness, have been tagiedj@evernment authorisations.
Since they are clearly not political or electoradttar, tagging is not legally required.
To the extent that accountability and the gravityhe message require some tagging,
it is unclear why the former practice of runningclsuadvertisements through a
specialised agency - such as the National Tobacmp@ign or Department of
Emergency Services — is being abando]ﬁeelxcept that the executive wishes to
accrue the PR benefits for itself as a politicaltgemnd build the ‘corporate image’ of

government as a whole.

But being told what tdhink is more troubling than being told whatdo. This is
where advertising to sell government policy is peaimatic, for two reasons. One is
that it erodes important, traditional distinctidretween government and citizen. The
other is that, especially when done on the scateeopast dozen or so years, it erodes

political equality.

First, consider the relationship of governmentitzen. Governments don’t exist to
self-promote, however much, like any organisatiodijvidual administrations have a
will to perpetuate their powér. Governments wield monopoly power over law-
making and enforcement, and support this throughpedsory taxation. True, they
need to inform people about legal rights and oblgs. But the rhetorical art of
advocating partisan policy is something properlit te political activity via the
parliament and medi4. The flavour of this distinction is caught in teeparation

between public service values, and the politicisaiire of ministerial staffers.

2 see the examples in Graeme Orr, ‘Government Cariwation and the Law’ in Sally Young (ed),
above n 1.

13 This is an ‘ought’ claim: modern administraticare in fact heavily concerned with packaging and
marketing themselves, especially through publioueses. See, in the Australian context Greg Barns,
Selling the Australian Government: Politics andpaganda from Whitlam to Howa(@NSW Press,
2005).

4 By ‘partisan’ here | simply mean policy adoptedgarticular parties, when it is not subject totpar
consensus, ie policy that clashes with that of roplagliamentary parties.

5 However much that distinction may be blurringnimdern government: see eg, Pat Welbwn't

Tell the Prime Ministef2002).
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The dark arts of advertising, as opposed to defigesimple and clear information,
are problematic for governance because advertisn@n irresistibly insincere
medium. At its worst it is an attempt to buy imagdost advertising today exists to
seduce the viewer, having evolved to serve theitphility of vendors in a

competitive market. However much rules of stridhisterial accountability have
decayed in the Westminster system, we expect fthh,tthe whole truth and nothing
but the truth’ from government. Advertising tentds insincerity, yet that is the
guality we most want in government.

As we are often reminded, we live in an age of gemanent campaign and
government by public relations. Not all aspestshis are bad for democracy:
government responsiveness to opinion polling caa baluable form of democratic
accountability. But to give a picturesque exampiehow spin-doctoring corrodes
valuable public service distinctions, consider $ipate of Commonwealth Bills with
sloganeering titles in recent years. Take, fomgda, the Workplace Relations (More
Jobs, Better Pay) Bill of 1999, which adopted the tRle of the Liberals’ election
policy.’® Or consider how the various New Tax System Acspurned the term
‘GST’. Not all such perversions are the fault of/grnment; though we may be more
forgiving of oxygen starved private members comiq with pearls such as the
ALP’s Quieter Advertising Happier Homes Bllland the Liberal back-benchers’
Migration Amendment (Act of Compassion) Bill 2005The purpose of these titles,
in each case, is to put motherhood slogans intontheths of the media, and through
that, to lull the critical faculties of busy citize. The ultimate in this Orwellian word-
game is the Occupational Health and Safety (Comreaitv Employment)
(Promoting Safer Workplaces) Bill 2005 — it ‘prorest safer workplaces by
protecting the Commonwealth, as employer, from Aciminal manslaughter laws.
We owe these distortions of the principle that dkgion and its titling should be

descriptive, rather than tendentious, to US pracfic

6 Similarly, we now have th&orkplace Relations Amendment (Work Choices) A@6 20th) —
‘WorkChoices’ (the portmanteau term used in theeatisement campaign) being the PR title adopted
to sell the policy, rather than a description ofthing.

7 To set up an inquiry into the relative loudnektetevision advertisements!

18 Graeme Orr, ‘Names Without Frontiers: legislatiites and sloganeering’ (2000) Statute Law
Review188; see also ‘From Slogans to Puns: Australigislgtive titling revisited’ (2001) 25tatute
Law Reviewl60 (discussing thRoads to Recovery Act 2000th) and US inspirations).
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Political Equality and Government Advertising as anincumbency Benefit

The threat of excessive promotional advertising palitical equality is clear.
Commonwealth government advertising in financiary2000-01 — an election year -
reached $156m. Yet public funding for the 2001cet® was a quarter of that.
Public funding is meant to equalise the electolayipg field. It is democratic in that
it follows the votes each party earns. Governnagivertising, in contrast, enures to
the benefit of incumbent governments. They treasia spoil of office. Of course it
is but one of a number of incumbency benefits —espnoblematic (such as excessive
parliamentary allowances or unrestrained politickdnations) some inevitable
(disproportionate media exposure) and some deséimedmbents naturally prosper
in times of prosperity). But it is not clear, @thin principle or practice, why we
would frame institutional rules to reinforce incuemgy: the average government in
Australia already receives three terfhsThe United States, in comparison, sets term-
limits on political office to counteract incumbeniognefits?* primarily to restrain the
power of money in politics. We are at risk of mmgar entrenchment of incumbency

but through public rather than private monies.

Governments of both persuasions in Australia habased their discretion to
advertise. The Howard government has spent weadl &1 billion on advertising
placement alone (ie including neither productiod advertisement agency costs, nor
related market resear&ﬁ) The States, in a similar period, are estimabetblve spent
over $2 billion in totaf® That the Commonwealth government is the natitargest

advertiser, with individual states not far behimgl,a concern in itself, given the

19 Source of advertising figure: annual reportslatetl in ‘Federal Government Advertising’,

Parliamentary Library, Research Note No 62, 2003t@#le 1. Source of public funding figure:
Australian Electoral CommissioRlectoral Pocketbook2002) p 57.

20 This is the average since 1970: in truth, therage is higher today, as the 1970s were elegforall
more volatile, compared to the past 10-15 years.

2L Egthe US President is constitutionally limited to tteoms.

22 A figure of $1.014 billion is given as the ‘cesitadvertising system’ ‘media spend’ between 1996-
97 and 2003-04, in Senate Finance and Public Aditn&tion CommitteeGovernment Advertising and
Accountability (Report of December 2005) ch 2. This figure afrse takes no account of the massive
IR advertisement campaign of 2005. Admittedly ald# the expenditure is also on uncontroversial
campaigns such as defence force recruiting. Orother hand, the true figure may well be higher:
reporting on ‘communications’ expenditure is lo@se not well co-ordinated, stimulating complaint
from the leading academic researcher in the fiefdSally Young.

% The Commonwealth Minister put the states’ spem@in$2.15bn in the period 1996-2003: Senator
the Hon Eric Abetz, Submission to the Australiann&e, Finance and Public Administration
References  Committee’, Inquiry into Government Atigseng, 23/8/2004, p 1:
<http://www.aph.gov.au/Senate/committee/fapa cttagapertising/submissions/sublist.f#m
(submission 9).
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dependency of media profitability on such advergsi Thankfully, crude attempts by
governments to intimidate particular media outleysthreatening to withdraw such

largesse are rafé.

| do not pretend it is easy to draw rules that,airvacuum, will neatly divide
acceptable from unacceptable content. But it Wlbéake much context to know
what is beyond the pale. The following is an egreg example from a self-

confessed ‘media tart’, Queensland’s Premier Beatti

etter dental health
for Queensland

and

A Martian could guess from this advertisement that Beattie government faces a
political firestorm over health. In fact, it hsced a firestorm over endemic failings
in the publichospital system.  Amongst other responses, it announced i$6
potential grants to local councils to fluoridatetera an inter-governmental matter,
unrelated to hospitals, but promising good vibes't@alth’. This announcement
itself received plenty of media attention; but thaisn’t enough for a PR machine
eager to negate health as a political negativeQ@&enslanders endured promotional
advertisements like these - as if happy but cdhesatened children were going to
run off to lobby their local councillors to fluoatke their water! Those advertisements

have since blossomed into a full-scale campaigriuding television advertisements,

24 More common is patronageNew South Wales v Bardolfii934) 52 CLR 455 is an example of
preferential placement of advertising, by an ALRgroment, in a ‘labor weekly'. Similarly, federal
governments of both political persuasions appeaelp unduly on advertising/PR consultants with
close ties to the party in power.
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designed to trumpet population growth in Queenslaamtti promote Queensland
Health. Cleverly, this campaign has a dual purpessstensibly designed to attract
staff back to Queensland Health, its scope andrtan® also clearly designed to

reassure electors about their current government.

Under Commonwealth Auditor-General guidelines esddr by an all party-
committee, but rejected by the Commonwealth Govemntmgovernment advertising
is only legitimate to serve a demonstrable needrffuarmation. That is, to mount
‘information programs or education campaigfigather than tgromotegovernment
policy. | recognise it is not always easy to segte explanatory information from
PR effect — as Justice Dawson said in Albert Lasgaectoral case, it is not always
possible to draw a clear line between selectivelitipg forward information, and
advocating a cau$8. The answer is to insist that governments be setective in

presenting information, and use less puffery andasieering.

The most obvious selectivity is in the campaigrenteelves: popular measures are
sold well beyond their target audience (eg well dmel businesses in the case of
apprenticeship funding, and well beyond social ggcuecipients in the case of
‘work for the dole’). We can guess when a govemtisepolling shows it is
perceived negatively on an issue, for then we sesvalanche of advertising to soften
those perceptions (witness, the Beattie healthrédeeents and, at a Commonwealth
level, the GST, ‘Strengthening Medicare’ and IR paigns). Yet major policy
changes with widespread impact but little elect@alience arenot blitzed in the
media (eg changes in HECS fees and rules, whielttail several million current and
potential students and families). Selectivityoatecurs in the content of particular
campaigns. Thus the IR advertisements did noti@hpltell employees that a key
aspect of the package is the removal of unfair disah rights. Rather, tucked away
under headings such as ‘Protection Against Unlawietmination’, readers were
informed that ‘businesses with up to and includirf@ staff will be exempt from

unfair dismissal laws’.

%5 parliamentary Committee guidelines, above n 1, p
%6 | anger v Commonweal{1996) 134 ALR 400 at 411-412.

10



Democratic Audit of Australia — March 2006

The Special Minister of State, in his response fmdiamentary inquiry! asserted
that government advertisements had to be liberalythorised ‘Australian
Government, Canberra’, to meet not just broadogssiw?® but electoral law. That is
an admission that some government advertising liscteral matter’, ie ‘matter
intended or likely to affect voting at an election’Yet the pure presentation of
information about citizen’s rights and obligatioifsjot done in an immodest manner,

would never amount to ‘electoral matter’.

| recognise that strict content rules are not gasgraw. Indeed | suggest they are
somewhat beside the point. It is tiogal amount of spending on selective, large scale
campaignsand theirtiming (with spikes in election years) - as much as #mt of
the campaigns - that jeopardises political equalityAs a result, | have called for a
straight-forward approach, not based on contenticéens alone: that is, for a
legislated, annual cap on the executive’s budgetcémmpaign advertising. For
suggesting such husbanding of scarce taxpayer nesuas a ‘pocket money’
approach, the Minister accused me of an ‘offensiwvélis[ation]’,*° saying | am part
of an elite that reads newspapers or accessesittimeat. | confess that | did not
realise that ‘ordinary’ folk needed the Chineseexdbrture of blanket television
advertising.  But surely having parliament settiimits on the executive, requiring
the executive to prioritise advertising resourcesher than enjoying unlimited
discretion to succumb to self-promotion, is comsiswith both the basic principles of
parliamentary sovereignty and with liberal philosppabout the role and size of
government. It may also assuage those ‘ordinaxypayers who agree with the

commentariat that expenditure on large-scale cagngas out of hand.

" genator the Hon Eric Abetz, ‘Additional Submissio the Australian Senate, Finance and Public
Administration References Committee’, Inquiry ird@vernment Advertising, 9/8/2005, p 8: see URL
above n 23 (submission 9A).

28 Which imposes obligations on the media, but dnlselation to ‘political matter’: seBroadcasting
Services Act 199¢Cth) Schedule2, cl 4.

2% Graeme Orr, ‘Submission to the Australian Sengieance and Public Administration References
Committee’, Inquiry into Government Advertising,\yJl2004, pp 10-12. See URL, above n 23,
(submission 2). A cap, unless set risibly low, lWouneet the implied freedom of political
communication: the government would still haveeftem to disseminate information, it would just
have to use its discretion in terms of large sgatEmotional campaigns. The governing parties and
supporters would retain unlimited freedom to adsertand the cap would be proportionate to
fundamental interests, namely political equalitd a@eliberation.

%0 Abetz, above n 27, p 7.

11
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(An Opposition dominated Senate Committee, whitggeaing with my diagnosis of
the problem, recommended against caps, arguing gbe¢rnments should retain
power to unilaterally determine their advertisingdgets®> This rather misses the
point that all executive expenditure must be suli@dudgetary constraints, and that
since senior ministers now treat large-scale achiegtcampaigns as a political issue,
abstracted from particular portfolio outcomes, Rarent should similarly treat them
as a government-wide issue. There is no magibenmay that portfolios are carved
up: campaign advertising, along with many ‘whofegovernment’ administrative
services (ie much of the Ministry of State porthgli are by definition discrete

secondary functions, capable and suitable of b&ufgect to expenditure limits.)

| am not however advocating a Calvinist or Luddite approa8enator Abetz, when
he was Special Minister of State, was rightly faiddeclaring that the days of the
town crier were long past. Indeed it was a soiiadie delivered so successfully that
he risked contradiction. His message on that ppernetratedsans advertising
precisely because, as a government ministeis e town crier, whose message is

amplified via privileged access to the media.

The metaphor of the demise of the town crier aleglects the fact that television
came of age two generations ago: it is not a nediom. Whais fairly new is the
misuse of large-scale advertising campaigns by morents of both persuasioffs.
An historian might trace the milestones of manipala to the Bjelke-Petersen
government. Or she might highlight the desperatagit by the Keating government
to buy itself out of a hole by splurging on pronmatiits ‘Working Nation’ package.

But such searching for original sin is fruitless.

Senator Abetz is right, the world has moved on ftbendays when everyman took a
daily newspaper. As a teacher, | am acutely awlaaé my students draw ideas
predominantly from electronic media. When the HHi@ourt struck down Labor’s

short-lived ban on paid, broadcast, election adbieg, the flaw in its reasoning was
to reason from a US style right to ‘free speecBritain has a much broader ban, but

is no less a representative democracy. The H@irtGhould have reasoned, without

31 Senate Finance and Public Administration Commitideve n 22, para 7.47-7.56
%2 sally Young, ‘The History of Government Advertigiin Australia’, in Sally Young (ed), above n 1.

12
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being too post-modern, that in a consumer ageyisibe advertising may be essential
to keep politics ‘sexy’ and before otherwise dissyep voters, especially in a system
of compulsory voting® | noted earlier that governments exercise molyopowers;
they do not however have a monopoly in the worlccaimunication and so they
need to presemformationthrough various media, at a rate that can compitkethe
blur of images and welter of words of an electroage awash with consumption-
driven marketing. Leftists who criticise governmhadvertising on partisan grounds
betray the progressive principle that governmerageha central role to play in
building society, just as conservatives who broagltaps on government advertising

betray liberal principles about the size and puepafsyovernment.

Yet none of these realisations exempt governmeaots the need for restraints on
their ‘communication strategies’. Outside propafm@gainst genuine public order
and health threats, the obligation of governmersistd present even-handed
information about rights, obligations and instims, not to tendentiously sell
policies, least of all policies that require butvéanot yet received parliamentary

attention.

The IR Campaign of 2005
The IR or ‘WorkChoices’ promotional campaign hagmeoundly condemned, both
in scope and intention. Here is a sample of thderld government's full-page

newspaper advertising, which supported a much iglosdevision campaign:

% | am not saying political advertising especiaily television should be unlimited and remain free o
‘truthfulness’ standards: both may be needed innterests of political equality and deliberatioBut

the High Court should at least have engaged Pagh&amy concern over the cost of elections (and
consequent potential for corruption) and the bdonisture of much political advertising.

13



Democratic Audit of Australia — March 2006

Australia
can’t
afford

to stand
still. 'f

If we're serious about an even
stronger economy, more jobs and
higher wages we need a |
' mew workplace relations system.

é | |
# |

|

|

¥

The federal government was vague about the coiteofotal campaign, suggesting
either very fluid costings or evasion born of immasty. An official told a Senate
Committee the budget was $53fmthe PM having said ‘$30-$40r. The Special
Minister of State subsequently confirmed the higfigure3® Senior journalists said
that:

3% David Humphries, ‘Work Changes Blitz Hits $55mand Counting’smh.com.aul/11/2005. The
figure consisted of consisting of $44.3m on theeatisements, $8m on a call centre, and $2.6m on a
booklet. The call centre faced flak in itself, &as expensive way of reading out paragraphs from the
government ‘WorkChoices’ booklet for those who cbobt access it from the internet.

s Parliamentary DebatedHouse of Representatives, 1/11/2005, p 1.

% 4R advertisements Minister puts Cost at $55mABC News Online 1/11/2005
<www.abc.net.au/news/newsitems/200511/s1495543.htm

14
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» ‘the expenditure of so much public money on what r@ally party political
advertisements is disgusting’ (Laurie Oak?e?s),
« the government is ‘beyond shame’ (Michelle Graftynd
» the size of the campaign is so ‘obscene’ it risflisdppearing up its own
fundamentals’ (Glenn Milne¥’
Even conservative supporters of the IR proposatacletd the advertisement
campaign, labelling it:
* ‘an advertising rort ... a partisan ploy to prop upumpopular policy’ The
Australian editorialf® and
« ‘the greatest waste of money’ (Jeff Kennétt).
Glenn Milne quoted an unnamed government membeangaye campaign has been

over the top ... an extraordinary display of hubffs’.

That a government advocacy campaign may backfineoisurprise. Persuasional
advertising is risky, for if you are trying to paesle people away from a negative
view, by drawing attention to the issue you mayyaeinforce those negative views.
Worse, excessive advertising dwindles the stockpablic trust upon which

government depends. This does not however dimihistpolitical equality concerns
with governmental advocacy advertising. The ‘Huitsdetector’ that is meant to be
part of the Australian national character is maskk legend than reality. In any
event, such advertisements are not designed to thegyartisan or the cynical, but to
influence the disengaged, and thereby to purchasee olitical advantage over

opponents of the policy.

Was there a demonstrable need for an IR campaigaftainly not for the one that
occurred. Awareness of the existence of the padposas already very high: post-
legislation information, especially an informatitwooklet targeted at householders

and workplaces would have been entirely justifiabl&aturation bombing with

37 Laurie Oakes, ‘Exit Stage RighiThe Bulletin 12/10/2005.

% Michelle Grattan, ‘Government beyond Shame owivektisements'The Age 14/10/2005, p 6.

% Glenn Milne, ‘Advertisements Succeed in Scariffglee Workers’,The Australian31/10/2005, p

8.

40 ‘Editorial: an Advertising Rort'The Australian31/8/2005, p 31.

! Michael Gordon, ‘Kennett Swipes Advertisement&\&aste of Money”, The Age 13/10/2005, p 8.

2 Milne, above n 39. In contrast, government backiher Peter Slipper MHR complained that the
campaign was ‘ineffective’, but one suspects he nhéfar the price, the rhetorical gains to the
government have been muted'.
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tendentious television grabs was not. pfportionatetelevisual response to correct
specific misperceptions in the ACTU’s advertisersanay also have been justified in
informational terms. Such a more modest campaigy maae increased, rather than

tarnished, trust in governmental information.

That said, it is undeniable that the IR newspapdvedisements played an
informational role. (Internal critics wanted thémbe simpler precisely because they
thought them too detailed to do the job of persugdather than informing). External
critics argued that the advertisements gilded iliige More perceptively, advertising
professionals speculated that the 4 page-spreads designed not because the
average reader was expected to absorb so much mewsgRather, the spreads,
featuring with a signed ‘letter’ from the PM, werdgended to create an impression
that the government was sincere and the packagerexth ie to convey an image

rather than informational content. Perhaps theiumeds the message.

My criticism of the newspaper campaign is less eruhd twofold. First, for all its
informational value, it falls into the insinceritsap. The federal governmeditt have
a case that workplace deregulatimight bring economic benefif§:but it had a duty
to honestly argue that case. Its case rests oaneiy managerial power, with
consequent vulnerability for some workers, yet hwmit of these factors were
mentioned, despite their centrality to the policfhe second problem is that the
advertisements were an affront to ParlianféntThe policy was subject to heavy
amendment by Parliament: some 337 amendments| iwesé brokered with or
introduced by the government. Should the govemimeave run ‘addenda’

advertisements by way of correction and addition?

The packaging of the overall campaign was, in fitselgiveaway, in particular the

neologised term ‘WorkChoices’. From where did tinge to splice words together,

43 Although Treasury made no study of economic irhfmdcthe Bill as a whole (merely possible
employment effects under various scenarios): Millley and Tracy Sutherland, ‘Builders to Defy
Ban and Rally’ The Australian Financial Review/11/2005, p 5.

4 Curiously the government suspended the advegtisitce the bill reached Parliament — a rather
formalistic step. Parliamentary consideration hardnders an issugub judice Coincidentally (or in
‘tag-team’) at the same time, the Business CourfcAustralia launched its advertising campaign in
support of the IR package:h#p://www.bca.com.au/content.asp?newsID=9%262
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Frankenstein-like, come froff? Where will it end? Will we, as with racehorse
names, have to start recycling? Or will we perheqps up renaming the armed forces
‘SecureYou'? It may have made sense in the 197snwold names such as the
‘Postmaster General’s Department’ became technmdlgi outdated, to name the
corporatised replacements ‘Telecom’ and ‘Austr®lest’. But do we really believe

‘ComCare’ is more caring than the old workers’ cemgation boards?

This is not just a dispute about words. Languaigenomasks ideology. Why did
‘labour law’ and ‘employment law’ evolve to replatmaster and servant' laif?
Why did the government in 1996 move from ‘indugtriaw’ with its musty
connotations of factories and awards, to ‘workplagkations’, except to convey a

focus on individual workplaces and HRM (human reseumanagement) values?

We should at least demand our language be deseriptot spin-doctored. The term
‘WorkChoices’, however, spins like a top. As theaylong Boeing versus AWU
(Australian Workers’ Union) dispute illustrates,eevunder current law a majority of
employees has no right to ‘choose’ to collectivedygain. Nor does choice occur in a
vacuum - some employee’s choices will be reducethéyWorkChoices’ changes, as
they will no longer be bargaining for equal or cegrard conditions, but to maintain

conditions.

Seemingly petty things can be revealing. When gowent is driven by image over
information - and public relations over public deev- it is no surprise to see
governments at all levels engaging in ‘brandingThe ACT administration is
adopting a new official crest; what we once caliedcoat of arms’.  The Chief

Minister’s office sees it in more corporate langerag

There is no additional expenditure involved witle timtroduction of this

brand It will simply replace the oltbgo.*’

%5 The Germans love portmanteau words, but for @& purposes.

6 Because ‘master/servant’ reflected the commorsléwcus on the employer right to control, itself a
hangover from feudalism. ‘Labour law’ focused ohne tcollective protection of employees;
‘employment law’ focused on the individual aspects.

7 Ben Doherty, ‘It's your Government ... in Royalugl Black and White’ The Canberra Times,
22/2/2006 4ttp://canberra.yourguide.com.au/detail.asp?stdrA57400&class=News%2D+Local
(emphasis added). The ‘branding’ of governmentshzalinked to a general move in marketing from a
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Similarly, a recipient of arts funding is told thtae ‘Australia Council co-brands with
the Australian Government’, so that the governniesignia must appear everywhere,
alongside the logo of the Arts Council, which isiadependent funding authority. If
the purpose is to remind all concerned that thenCibis not a charity, why not just

say: ‘This project is partly funded by Australi@xpayers’?

But that would not achieve the feelgood effect ohrding the ‘Australian
Government’, a term that in common parlance remtssa political entity. It is
understood by ordinary people as referring to ttexetive of the day - the Cabinet or
governing party - rather than the apolitical andwemg entity we used to call the
Crown. For this reason, | have advocated thaégonent advertising be authorised
not by a brand, but by an office: the title of tresponsible minister or agenty.
That would also clarify responsibility — the legairpose of such tagging®-to an

actual entity. ‘The Australian Government, Canaeis not a legal entity.

Combet v The Commonwealth: the IR Advertising Case

We are reminded of this nicety of legal teminoldyythe fact that in challenging the
IR advertising, the trade union movement’s secyetilr Combet. sued something
called ‘The Commonwealth of Australia’, as well g Minister for Workplace
Relations and the Minister for Finance. In thist®e of the paper | will try to
explain that case in brief and lay terms. Readdésuld note, however, that the
judgments are 125 pages (nearly double the ‘Works@sb booklet!) and the

underlying law of appropriations is arcane.

In legal terms, the ACTU (with the support of an FAlshadow minister) sought to

restrain the Minister for Finance from approvingmant of the government’s initial

focus on branding to advertising, something thatéing pushed in the political, and not just
commercial, spheres: see Andrew Hughes, ‘The Bmgndf Political Parties — a Case Study
Approach’, Australian and New Zealand Marketing Academy Canfee Victoria University of
Wellington (2004).

8 Orr, above n 29, pp 12-13.

9 That is, to have someone publicly accountabletemolitical content, but also formally traceatsle
case of breach of laws such as defamation, copyrigh

18



Democratic Audit of Australia — March 2006

IR advertisement® In reality, the case was primarily a politicalngzit. Had the
ACTU won, the practical effect would have been tmbarrass the federal
government. To meet the debts and to continuadiertising, the government would

have had to approach Parliament for a special apptmn for the campaign.

Although the case was argued against the backdfoitneo centuries old tension
between executive and parliament over control & treasury, for precedential
purposes it was framed as a fairly limited questbrstatutory interpretation. That
guestion was whether the 2005 Budget covered expeadn an IR advertisement

campaign. The relevant portfolio allocation wasa®ws:

Appropriations Act (No 1) 200%Cth) Schedule 1
Employment & Workplace Relations Portfolio 05-06

Departmental outputs Administered expenses
OUTCOME 1
Efficient and effective

labour market assistance $1.2bn $1.9bn

OUTCOME 2
Higher productivity,
higher pay workplaces $140m $90m

OUTCOME 3
Increased participation $72m $560m

The ACTU argued that none of the three departmeptatomes’, let alone the
detailed accompanying ‘portfolio budget statementsientioned anything
approximating a campaign to advocate new policyd #mat such a campaign
contributed to none of the stated budgetary ‘ousimIn contrast, in other areas, the
budget statements specifically set aside moniesadimertising and communication

strategies. The government, in its defence, arghatl advertising was a normal

%0 Either by a declaration that such approvals weeo¢ lawfully authorised by the existing

Appropriation Act (ie the 2005 budget), which theénlter would have been honour bound to abide
by, or an injunction actually restraining him.
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incident of government, and that the budget aliooatwere broad enough to allow
flexibility. If necessary they said, the IR adweement campaign could be fitted

under the flexibly vague outcome of ‘Higher produty, higher pay workplaces’'.

A majority of 5-2 agreed with the government. Bubf them did so for narrow
reasons that surprised, even blindsided, obseavetparticipants alike. The 4-judge
opinion used very fine distinctions to argue trdgpgartmental items’ did not have to
be linked to outcomes at all; only ‘administerezhis’ did. The distinction they said
was between ‘administered items’ as expenditureanaged’ by an agency or
authority on behalf of the government, and ‘deparital expenditure’, which was
‘controlled’ by the department. The majority gave no clue as to what constraifits,
any, would limit ‘departmental expenditure’. Taetminority, this leaves a lacuna in
appropriations law. If ‘departmental expenditueeat large, this raises the spectre of
billions of dollars being subject neither to inmwtoutcomes limits. Presumably the
limits, if any, must be set outside the budget pss¢ perhaps in a departmental ‘job
description’ based on the sorts of subject matteptied in the title of each portfolio.
Even the list of legislation administered by a dépant cannot serve the task, as it

cannot delimit the field into which new policy meass may stretch.

Chief Justice Gleeson’s separate reasons, in suppdhe government’s case, are
considerably more credible and transparéntWhereas the majority’s method seems
driven by a desire to escape the inescapable, yacoeifronting the controversial
policy questions surrounding the limits of goverminadvertising, the Chief Justice
addresses them head on. ‘Persuading the puldicthe merits of government policy
may be as important to successful formulation anglementation of policy as the
drafting of advice and legislation® Not that Gleeson CJ would necessaaidprove
such advertising; rather, under present arrangesning a matter for political rather
than legal sanctions. As long as budget outcommesnat so abstract as to be
meaningless, it is up to Parliament to insist onremepecific and transparent

budgetary drafting if it So wishés.

°1 Combet v Commonwealf2005] HCA 61, para 158.

%2 Befitting his reputation for succinct judgmentslbon a robust literalism.
%3 Combet v Commonweajtabove n 51, para 29.

% |bid, para 27.
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One could disagree, but unlike the 4-judge majarjtinion, at least one can engage
with the Chief Justice’s reasoning. My concermvith his statement that budgetary
drafting, including the vague ‘outcomes’ style o&fting, represents Parliament’s ‘...
choiceas to the manner in which it identifies the pugofan appropriatiorr> As a
strong supporter of parliamentary sovereignty,Giéef Justice wishes to portray the
budget papers as essentially the work of Parliaangrmthoice. There is some literal
truth to this: the House has the power to ameneject, and the Senate can request
amendments. But he is ignoring the substancleofdct that real power lies with the
Executive. There is an uncanny parallel with téven ‘WorkChoices’. Parliament
tends to be subservient to the Executive in the magt individuals are powerless

compared to their employer.

The unstated assumption in the Chief Justice’soreag is that Executive control of
Parliament, especially the House, is not a matiejudicial notice or concern. Or
rather, it is an inescapatgeundnorm *® rooted inrealpolitik.  Perhaps it is, but it is
also a constitutional problem when it threatenstipal equality. And this is where
the High Court leaves us: the executive’s interesincumbency benefits prevails
over other values, with virtually unlimited exematifreedom to mount repeated, large
scale advocacy campaigns whenever the executidesoes to assuage, or massage,

community concern or opinion.

In a rich dissent, Justice Kirby devotes consideraditention to the underlying
questions of policy, principle and constitutionadldnce. He concludes thab
promotional advertising of pre-legislative poligisfthe constitutional expression ‘the
ordinary annual services of the GovernméhtHe does so by deferring to the 1965
Compact — an agreement between the Senate and Howbéch declares that the
ordinary Appropriations Act does not cover apprafoins for expenditure on ‘new
policies not previously authorised by special liedgion’.*® The Compact was meant
to ensure that expenditure on policies yet to lesgmted to the Senate would not be
hidden in the ordinary Appropriations Act that thenate cannot amend. In answer

to Justice Kirby, one could retort that expenditaneadvertisinga new policy is not

°5 |bid, emphasis added.

* That is, an unquestionable, grounding norm.

" Combet v Commonweajtabove n 51, paras 237-252, 261.
%8 Usually labelled as the Appropriations Act (No 1)
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the same as expenditureitnoplemenit. However the offence to the Senate is no less,
and such a retort contradicts Chief Justice Gléssolaim that advertising is an

aspectof policy formulation and implementation.

Justice Kirby’s judgment would have rendered thecH#paign, like the pre-1998-
election GST campaign, unlawful without special rayppiation. He would not bar a
government mounting such campaigns, but he woujdire them to openly cost and
justify them, ahead of time, to the ParliamenthisTapproach would ensure some of
the parliamentary oversight that | seek in advocat special annual appropriations

bill to cap expenditure on large-scale, especkglibgtronic, campaigns.

The line that Kirby J draws around policy that & yet approved by Parliament is not
just a formal nicety to avoid the executive massggiopular opinion or (as he and
McHugh J put it) pressuring parliamént. Parliaments often delegate power to the
executive and the executive has some prerogativenso— in that way, some legal
policy is validly made without reference to Parlemh But what we are dealing with
in the IR and GST campaigns, gme-legislative policies, and as McHugh and Kirby
JJ said, these campaigns were far from being séetohpolicy ideas inviting public
consultation. Rather they were rhetorical and mgputative campaigns in the same

partisan mode as the ACTU'’s scare campaign agérnstform®®

Encouraging Informed Debate — a Referendum Model

A supporter of the IR advertising campaign mighk, dsn’t the governmental lion
entitled to respond, with lethal force if necessafyit is attacked by the ACTU
hyena?’ The ACTU of course would argue that thewmumovement was attacked
first, and advertised simply to defend itself agaitegislative policy that was
inherently anti-union. (Better examples of goveemmpolicy being pre-emptively
attacked through lobby-group advertising come fitb Whitlam era, especially the
Australian Medical Association’s $2m campaign toailethe Medibank proposals,

and the insurance industry’s $150 000 attack on (tiever enacted) plans for a

% Oral argument irCombet v Commonwealf2005] HCATrans 633 (29 August 2005) lines 3550-
3578.

%0 Combet v Commonweajtlabove n 51, per McHugh J at para 93 (describiteggovernment’s
advertisements as ‘feel good’) and per Kirby Jatapl81 (describing advertisements as ‘not simply
informative or descriptive’ but ‘argumentative .. etbrical’).
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government insurance corporatih.) Regardless of who struck whom first, the
obvious response, in the IR case, is that the propspondent to the ACTU
advertisement campaign was business, whether Igiremt indirectly by funding
Liberal Party advertisements.

Could it be that critics, like me, of governmeniaé of public monies to campaign for
government policy are just scared of debate viedbing? Justice Callinan, in oral
argument, suggested that whenever the executiveedian advertise, it could as part
of its policy armoury® Presumably he meant hat governments could asgeti
generate interest and debate, as well as to smiogblementation. After all,
Queensland, New South Wales and Victoria, albeinirall ways, responded to the
IR debate with some newspaper advertisements ofdha. Is this not evidence of

speech reining freely?

Hardly. First, more is not necessarily merriepezsally when taxpayers’ money is
involved. The Queensland advertisements, for mt&tawere risibly parochial, as the
following demonstrates:

were the NAtionNn’®s best

- .. why destroy it?

Yeith theae oF

®1 See Michael Sextoffhe Great Crash: the Short Life and Sudden DefitheoWhitlam Government
(Scribe 2005) p 166.

®2 The BCA, representing major business CEOs, eadiitundertook such a campaign, encompassing
television, radio, magazine, newspaper and billd@atvertising: see above n 44.

83 Oral argument i€ombet above n 59, lines 4551-4574.

% victoria for example declared expenditure of 56 000: see The Hon Rob Hulls MLA, Evidence
to Senate Education, Workplace Relations and Ethrcdtegislation Committee, Inquiry into the
Workplace Relations Amendment (WorkChoices) BilD2014/11/2005, p EWRE?29.
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Second, advertising tends to generate a pantomimestles - drivel rather than
discourse — this is especially so since, unlike memcial speech, there is no formal
sanction for ‘misleading or deceptive’ political egeh®™ Third, it was purely
coincidental, in the IR example, that Australia kiifferent parties in power at federal
and state level, and that the states’ could claoncern with their jurisdictional
autonomy, when in truth, that is a second ordareissompared to the Labor states

opposition to the substance of the IR changes.

If we want, in the interests of deliberative denamyr, to invest public money in
rhetorical advertising to stimulate public interastl debate on issues of the day, there
is a simple model we can follow. It is the refedam model, where ‘yes’ / ‘no’, or
rather ‘pro’/‘con’, campaigns would be fund®d. Campaigns promoting policy
debates could be monitored by parliamentary coressttrepresenting government
and non-government positions (if any) on the issneguestion. Note that | am not
advocating 50:50 funding: a straw-vote of parliatagans could measure support for

the policy, and funding be divided proportiondlfy.

My proposal to adopt a referendum funding modelpaticularly directed at

promotional advertising of pre-legislative policyhat, after all, is what a referendum
is about — albeit it is a matter of constitutiopalicy leading to a change in legislative
form of the Constitution, rather than a matter wieading general legislative policy.
It makes no difference that a referendum is, imfoan exercise in direct democracy
and examples like the pre-legislative advertisinthe GST and IR policies a matter

for representative democracy. The key point ig thath are acts of deliberative

5 Only South Australia and the Northern Territovh anything approximating a ‘truth in political
advertising’ law, and then only in relation to eént election advertising. And, recently, the
commercial media dropped its self-regulatory schemenear complaints of misleading political
advertising — leaving political advertising almtstially unrestrained in either amount or content.

% | discuss referendum law, including campaignimg;The Conduct of Referenda and Plebiscites: a
Legal Perspective’ (2000Public Law Reviewll7 especially at 123-124 (funding) and 127-128
(advertising). The only flaw in the referendum dimg model is that it puts no constraints on
governments at different levels: eg if appliedatostate policy debate, it would not inhibit the
Commonwealth government weighing in heavily on sige, or vice versa.

" There could be a multiplier — eg $1.50 to the egoment’s position versus $1 to the counter-
position — if it were felt that the government avgrnment deserved a louder voice.
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democracy, and at best government advertising dhbal aimed at engaging and
informing public understanding and debate.

The same referendum funding principle could beiedgb any large-scale campaign
to promote policy, with a multiplier (so the govarent’s voice was accorded greater
weight).  The government would always remain itligator — after all it proposes
policy and it would decide which issues of the dapuld benefit from advertising to
stimulate wider public debate.

In conclusion, | make this proposal in the spifitlee ‘second best’, since | suspect
we won't be able to wean governments from the dndicdesire to engage
advertising agencies to promote controversial goliBut if, as a polity, we want to
publicly fund soundbite and banner advertisements, in the Bstieref political
equality, we at least should ensure that the riegulpublicly-funded discourse is not
one-sided.
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