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The regulatory background

Both Canada and New Zealand place wide-ranging leggictions on the use of money
in election campaigns. The explicit aim of thesedas to limit the potential political
influence exercised by private sources of wealtinpugh the application of a mix of
controls on both the supply of, and demand for, gagn cash. Hence, both Canada and
New Zealand share what may be termed an ‘egalifaajgproach to the issue of money
in politics. The central concern of this conceptapproach is to retain a measure of
equality between the individual participants in #tectoral process: equality between the
various ‘primary’ participants (i.e. the candidasesl political parties directly contesting
the vote); as well as the various other participattelection time (i.e. all those who seek

to support, oppose or otherwise influence the vieiathose primary participants).

Privileging equality as a regulatory goal obvioustnflicts with the liberty interests of at
least some participants at election time (i.e. ¢hebo wish to use money to engage in
some form of election-related activity, but arevemred by law from doing so). The
means by which such conflicts are resolved theferifbetween the two countries. In
Canada, the courts can and do review Parliamentsidns where these are challenged
under The Canadian Charter of Rights and Freedomiew Zealand’'s lack of any
entrenched rights instrument means that Parliaméegislative disposition of the issue
remains the final legal word. The consequence & #ny change to the system of
election campaign finance regulation in New Zealdegends ultimately on what the
majority of parliamentarians will (and will not) @pt, whereas Canada always must take
into account the additional question of what @tearter (or, more accurately, the courts

when interpreting th€harter) will (and will not) allow.
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Despite having an already existing, quite extenseteof controls in place, both countries
look set to institute changes in the near futurdcabow these operate. These likely
changes are the result of recent problems that emerged with regard to the reach of
their current regulatory frameworks. In some caskese appear inadequate to fully
protect the egalitarian interests underlying therall regulatory approach. In others, the
desire to ensure a measure of equality appearsctoach too greatly upon the ability of
the primary participants to campaign effectively edéction time. Canada and New
Zealand thus seem ready to move to further regulaeissue of election campaign

financing, but quite what the final shape of thelsanges will be remains to be seen.

. Current impetus for reform in Canada

Canada has seen a number of waves of reform efatsoral campaign financing laws.
The template for the current regulatory system slavack to 1974, with some
amendments made as a consequence of the ‘Lortiem@son’ report on electoral
reform and party financing in 1991. Further changese enacted in 2003 as a result of
the then-emerging ‘sponsorship scandal’ (to beudised in a moment), and yet more
have been promised by the newly elected Conseevatinority government as a part of
its ‘accountability package’ to address the issadsing out of that episode. Some
background on the nature of this sponsorship s¢asad@cessary for understanding why
it so dominates the issue of election campaigmfiearegulation in Canada. To simplify
a complex set of facts, in the mid-1990s the Fddgrzernment established a program to
‘sponsor’ certain events in Quebec in order to btdus image of Canada as a nation, and
undermine separatist sentiments in that provinbe Money used to fund this program
was kept outside the usual channels of governmaith officials from the Prime
Ministers office having a large say in how it washe spent. It subsequently emerged
that some millions of dollars had been paid to aisiag firms which then produced
little to show for the money, but which had beend(@ontinued to be) loyal contributors
to the governing Liberal party. A commission of umy into the affair, the ‘Gomery
Commission’, found that there was a clear causdtide between the grant of these
sponsorship contracts and the making of politicalations (as well as unrecorded cash

gifts) to members of the Liberal government.
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These revelations largely were responsible fodfeat of the Liberal government at the
January, 2006 general election, and the coming aifice of a new Conservative
government. This government has promised a numbéirriher measures, which have
broad cross-party support in light of the Gomerynm@ussion’s findings and
recommendations (no party wishes to appear ‘afdrm@ in the current political

climate). These measures are:

. To limit all individual donations to political paes or candidates to $1000 per
year,;
. To prohibit all corporate, union or organizationndtons to political parties,

electoral district associations or candidates;

. To ban all cash donations to political partiesnatividual candidates of more than
$20;
. To extend to 10 years the period of time for wHiglction Act violations can be

investigated and prosecuted,;

. To prohibit candidates or MPs seeking re-electr@mf accepting large personal
gifts;

. To ban the use of trust funds to finance the cagmsaof individual candidates;

. To require all sitting MPs to report the existerafeany such trust funds and

secret accounts, and to wind these up immediately.
When these measures are enacted on top of thedwlesasting forms of election
campaign finance regulation, they will give Canamtee of the most tightly regulated

electoral environments in the world.

. Current impetus for reform in New Zealand
New Zealand’s present regulatory structure wasodutced in 1995 through an
amendment to the Electoral Act 1993, in prepardiorihe country’s first election under
the mixed-member proportional (MMP) electoral systélowever, the genesis of these
regulations really lies in the 1986 report of they® Commission on the Electoral
System. Not only did this report recommend that N&ealand adopt its present MMP
electoral system in place of its then-existing tfpast-the-post system, but it also
contained a number of recommendations with regapndshe regulation of election
campaign financing. These recommendations thenddrthe basis for setting up the
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country’s post-MMP regulatory environment, with ymhinor amendments made since

1995. However, following the 2005 election, an urally large number of issues with

respect to election campaign financing have arisen.

. Members of the Exclusive Brethren Church spent siimated $500 000 on
producing and distributing leaflets attacking btite Labour and Green Parties.
The Chief Electoral Officer has since reported ¢hiesflets to the police on the
basis that they may also have unlawfully actedrtonote the National Party.

. The Labour Party has been reported to the PolicehéyElectoral Commission
after overspending the overall limit on its elentexpenses by some $400 000.

. The National Party has been reported to the Polcthe Chief Electoral Officer
after overspending the limit on its election braasts by some $100 000.

. An election petition brought against the winningndigate in the Tauranga
electorate alleging that he had overspent the d&iaanlimit on individual
constituency campaigns failed, in large part dugh® court’s very restricted

interpretation of what types of expenditure felthvim the statutory language.

These details of these various contretemps willliseussed in the following sections of
this paper. For now, it should be noted that thayehled to a general feeling that the
present rules on election campaign financing regaitention, both in terms of resolving
some ambiguities in what particular types of etactielated spending is or is not covered
by the present statutory regime, and in terms efdwerall reach of that regime. This
matter will be addressed by Parliament’s JusticeEectoral Committee in its review of

the 2005 General Election, but as yet there isndacation of what specific legislative

reforms that Committee may recommend.

Forms of ‘supply side’ regulation: donation limits and disclosure

The first form of regulation applied in both Canaated New Zealand is restrictions on
the way in which primary participants may receivenay from private sources for the
purpose of funding their election campaign. Ins@f&rthe primary participants must get
the money with which to communicate to the ele¢tormom somewhere, this need
creates the risk that inequalities in the privagepnomic sphere will translate into
inequalities in the public, political sphere. Sippgbut, those with more wealth to
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contribute may receive more attention from the prynparticipants, and consequently
wield more political influence, than those withauich wealth. By trying to regulate the
‘supply’ of money to the primary participants, teeggulatory measures constitute one

attempt at mitigating this risk.

. Canada’s tight(ening) restrictions on political gig.

Restrictions on both who may contribute money tadfa primary participant’s electoral

campaign, and how much may be given by private domere first introduced in 2003

by way of an amendment to the Canada Elections2800. ‘Contributions’ — meaning

both direct monetary donations and the commercédles of a service or material
provided at less than market value — are thusicesdras follows:

. Only individual Canadian citizens or permanentdests, as well as corporations
or unions involved in Canadian business, may makeributions to the primary
electoral participants. Government corporations, amy corporation which
receives more than half its income from the goveminalso are prohibited from
making such contributions.

. Each individual person may make contributions ofmare than $5000 in any one
year to any single political party (including atlat party’s candidates, electoral
district associations, and leadership contend€@ahdidates may only donate up
to $10 000 of their own money to their own campaign

. Corporations, unions and unincorporated assocgtioay make contributions to
individual candidates or electoral district assbeigs, but not to the national
political party organisations or to candidates inparty’s leadership race.
However, contributions to any one candidate ortetat district association must
not exceed $1000 in any year.

The aim of these rules is to force the primary ipgénts at election time to turn away
from institutional sources of wealth, and to cudter a wide ‘grass-roots’ network of
political support. (Also, concomitant changes te #itate funding of political parties has
provided an alternative source of election campéiggmnce to the parties, as is discussed
below.) It is too early to tell whether they wiletsuccessful in doing so, or whether the

new rules will simply encourage ‘gaming’ behavidaravoid their reach. However, it
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should be noted that the new Conservative goverhalezady intends further tightening
these ‘supply side’ controls, in the manner desctiim the first section of this paper.

The other form of ‘supply side’ regulation in Canai$ a set of extensive disclosure
requirements regarding who is donating to the alitparties, candidates for party
nominations or the party leadership, electoral ridistassociations, and individual
candidates. Each of these electoral actors musbrtrefp Elections Canada all
contributions of more than $200, along with thentity of the donor and the date it was
received. Anonymous donations greater than $25papbibited. However, with the
exception of candidates for a party’s leadershijnawnust file a report disclosing
contributions to his or her campaign four weeksokefthe leadership vote), all these
disclosure reports need only be fileiter the relevant campaign is over. Therefore, while
the disclosure reports may act as a form of ‘simtiligp deter outright corrupt behaviour,
they do not work to inform the voters as to whaupporting each party or candidate in

the immediate election race.

. New Zealand’s simulacrum of a donation disclos@wgime.

Aside from the basic criminal law prohibition ontaght bribery, there are no limits in

New Zealand on who a primary participant (eithelividual candidate or political party)

may receive money from, nor any limits on how muaty donor may give to any

primary participant. ‘Supply side’ regulation isuthrestricted to the requirement that

individual candidates must publicly disclose theneaand address of any donor who

gives more than $1000 per election cycle, whiletigal parties must make an annual

financial return disclosing the identity of any d@onvho gives more than $10 000 in that

year. However, this disclosure regime suffers feomumber of major flaws.

. Donors may still make ‘anonymous’ donations of ame to both individual
candidates and political parties;

. Trusts may be used to funnel donations of any teizgoth individual candidates
and political parties;

. Disclosable donations (i.e. of an amount greatem ti$1000/$10 000) may
lawfully be split into several separate donatiorenf separate ‘straw’ donors,

each of which fall under the level of disclosure;
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. Public disclosure of any donors’ identity only takplace 50 days after the
election has taken place (for candidates), or imilAhe year following the

donation (for political parties).

Consequently, the donation disclosure regime in Mewaland is such that any donor who
wishes to keep his or her identity a secret cailyefend quite lawfully) do so; the
primary participants can lawfully collude with tlenor to enable him or her to do so;
and any resultant information about who is funding primary participants is then only
made public long after the election has alreadgrngilace. It is thus fair to say that the
current rules really form a simulacrum of a disalesregime, and repeated reports of
Parliament’s Justice and Electoral Committee owiptes elections have called for the
matter to be addressed. Given the present interesection campaign funding issues,

this might actually take place this time around.

Forms of ‘demand side’ regulation: spending limits

The second form of regulation applied in both Canad New Zealand is restrictions on
how much the primary participants can spend orouartypes of election related activity.
The aim of this form of regulation is not to progich complete measure of equality
between all electoral contestants — there will ienzalarge gap between the resources
available to the various primary participants, ewétin some spending-cap in place — but
rather to prevent a well-funded primary particip&aim ‘buying’ an election through
outspending the competition by a large amount. feunhore, by controlling overall
electoral spending, such caps seek to reduce thes-ece’ phenomena, whereby every
primary participant seeks to raise as much fundisgs possible in case an opponent

proves able to raise and spend substantially more.

. Canada’s briefly applying, but comprehensive, etgcspending limits.
The imposition of limits on the primary participahtelection expenses’ dates back to
1974. The concept of an ‘election expense’ israfiin the same way for both political
parties and individual candidates (only these gigdits lawfully may incur an ‘election

expense’, and they must do so through their offmiaegistered agent).
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The overall test is whether the cost incurred, on-monetary contribution
received, is used to directly promote or opposeldigal party, its leader or a
candidate in the period beginning with the issuaotdhe election writ and
election day (in 2006, this amounted to 54 days,jtbmay be as short as 36 days
by law).
Specifically included as being an ‘election expérséhe cost of:
The production of advertising or promotional matkmand its distribution,
broadcast or publication in any media or by angptheans;
The payment of renumeration and expenses to ampeaidtng as an election
agent or in any other official capacity;
Securing a meeting space and supplying light refmresits at meetings;
Any product or service provided by a governmengv@r corporation or any
other public agency;
The conduct of surveys or research.
Specifically excluded from being an ‘election expens the cost of:
Fund raising activities;
Personal expenses such as travel and living experd@ldcare costs,
additional expenses related to any candidate’siiya The Chief Electoral
Officer establishes separate categories of persppenses and fixes

maximums that may be spent on these.

Different ‘election expenses’ maximums then appmythe various classes of primary

participant.

Political parties may spend $0.per registered voter in each electoral district in
which the party is running a candidate (this amadarnhdexed to inflation — in
2006 it actually amounted to $0.803). Thereforpagty which contested all 308
electoral districts in the 2006 election could inayp to $18 278 278.64 in
election expenses.

Individual candidates may spend up to a limit daeteed by the number of voters
in the electoral district, with an adjustment facatiowing for a higher limit in
larger, less densely populated districts. The iElecexpense maximums for

individual candidates in 2006 ranged between $&2a@ $106 000.
8



Democratic Audit of Australia — March 2006

. In addition, candidates for a party’s nominatioramindividual electoral district
also face a spending limit of 20 percent of theegahelection spending limit.
However, candidates for a political party’s leatiggsdo not face any limit on

their expenses when campaigning to win this pasitio

There are a few points on which Canada’s particidem of ‘demand side’ regulation
may be criticised. For one thing, it operates otaycontrol political spending for a
relatively short period just before an electionisltrue that a lack of fixed election dates
at a federal level makes predicting exactly wherelaetion will be held a tricky matter,
but given the development of a ‘continuous campastyle of politics, it may be asked
whether it is sufficient to restrict how much th@npary participant spend in the month or
two immediately prior to the actual vote? Relatthis point is the fact that the ‘election
expenses’ maxima applying to the national politicatties is quite high, with much of
their campaign spending going on 30-second telavisidvertisements (which often
attack a party’s opponents rather than spell oaitpéarty’s own position on the issues).
And given that much of the parties’ election-rethgpending is now funded through the
public purse (see the following section), it sedegitimate to ask whether this is a
desirable state of affairs. Finally, there were saumplaints at the 2006 election from
candidates in large, rural electoral districts that ‘election expenses’ maxima applying
to them made it impossible for them to adequatalngaign in all areas of the district
(especially with the greatly increased cost of @gtThis may indicate that some greater
flexibility is required in the election expensesmilis for those areas where there are

particular difficulties in communicating with theters.

. New Zealand’s ambiguous limits on ‘election expsnse
New Zealand places caps on the total amount oftiele expenses’ that both individual
candidates and political parties can incur;
. For individual candidates, the amount is $20 000;
. For political parties, the amount is $1 000 00026 $00 per electorate in which
the party is running a candidate (i.e. a party estimig all 69 electorates in 2005
was entitled to spend up to $2 380 000 on ‘eleatigpenses’). Note also that this

amount is additional to any funds provided by ttaesthrough the ‘broadcasting
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allocation’, for use in purchasing access to tlmatcast media (see the section on
broadcast regulation below).

What constitutes an ‘election expense’ is defingdhe Electoral Act 1993. In terms of
political parties, the legislative definition ingarates any expenditure made on an
‘election activity’; defined in turn as all advesimg of any kind or any published
materials which encourage (or appear to encourage)s to vote for the party (or not to
vote for any other party). Specifically excludedaisy spending on advertising which
relates exclusively to the election of any of tleetys individual candidates, as well as
spending on travel or conducting an opinion poheTactivity also must occur in the
three months preceding an election. Note alsogpahding on election broadcasting is

subject to a separate set of controls (consideréuki next section).

In relation to an individual candidate, ‘electiorpenses’ are also defined as expenses
incurred by or on behalf of a candidate for ancetn activity’. An election activity
constitutes any kind of advertising, any radio etevision broadcasting, or any
publication or distribution of any notice, poster,billboard, which is authorised by the
candidate’s campaign. In addition, the activity bmetate solely to the candidate in his or
her capacity as a candidate, must relate exclystedhis or her campaign, and must take
place in the three months before the election Id.hEherefore, as with the political
parties, the Electoral Act 1993 restricts only #mr@ount a candidate may spend on
advertising his or her candidacy during the thremtims preceding an election. However,
by contrast with the provisions governing politigarty spending, the limits only apply
to expenditures on advertising which ‘relates esiolely’ to the election campaign, rather

than to all advertising which broadly ‘encouragesters to vote in a particular way.

The adequacy of these definitions has come undeeat deal of scrutiny following the
2005 election. In relation to political partiese thabour Party is being investigated by the
Police for overspending its maximum after the Eleat Commission deemed some $440
000 spent on ‘pledge cards’ and pamphlets sertiery prior to the election to constitute
an ‘election expense’. The party had paid for thesiag parliamentary funding allotted

to each party for the purpose of communicatingdicies to the electorate, and it argues

10
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that their distribution therefore falls outside tlatutory definition of ‘electoral

expenses’. While this argument seems rather tenuodses highlight the problem that
expenses incurred by a party as a part of its nigpardiamentary activities may come to
be deemed part of its electoral activities, esplgcas the 3 month ‘election window’ can

retrospectivelycover activities carried out before the electiatechas been announced.

In relation to individual candidates, the problesssociated with determining what is and
is not an ‘election activity’ (and hence, what lsndf spending constitute an ‘election
expense’) has been highlighted in a recent electpatition alleging candidate
overspending in the closely contested Taurangaaczbge. The winning candidate, Bob
Clarkson, was alleged to have overspent the $20 @@Qimum by some tens-of-
thousands of dollars. In the course of hearingpitéion, the Election Court examined a
number of alleged ‘election activities’, beforeingl that ‘the definition of ‘election
activity’ is deliberately narrowly drawn’ — ‘It ishe expense incurred in the direct
endeavour to persuade voters which is caught, ontyriad of other activities which
may form part of an election campaign.’ Thus, thst®f hiring a professional campaign
manager and paid secretary is not an ‘election resgde nor is the cost of renting a
building as a campaign headquarters (even if thg dlarge street frontage enabling a
sign to be mounted). Consequently, even though Mrk€on didin fact spend far more
than $20,000 on getting elected, his total ‘elect@xpenses’ were found to amount to

less than the statutory maximum.

The fact that primary participants actually feletbting of the spending limits on their
campaigns in 2005 has led to calls for the rulelsetéclarified’, which may be code for
either ‘loosened up’ or ‘tightened further’. Centlgi, with regard to the rules governing
individual candidate spending, there is a needstone kind of change as the present
rules make it a matter of inspired guesswork ashat is, or isn’t, an ‘election expense’.
With regard to the political parties, there is s@rhat less urgency, given that the 2005
election was the first at which any party even spgno the maximum allowed (let alone
is alleged to have spent over that amount). Furttier problem here really lies in
uncertainty as to what a political party’s parliartay funding may or may not be used

for, an issue considered in the next section.

11
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Forms of state assistance: public funding

The forms of regulation discussed in the previows sections seek to advance the
egalitarian objective at election time by equafisitthe amounts that individuals can
contribute to the primary participants, or the antsuthat the primary participants may
spend on campaigning for election. This sectionneras a complimentary form of

regulation: replacing the role that private (andsttunequally distributed) sources of
wealth can play in the electoral process with &raative (and politically neutral) source

of funding — the general taxpayer.

. Canada: Opening wide the public purse.
Canada utilises three different forms of publicdung, two of which date back to the
original 1974 regulatory schema, while the thirdswatroduced in 2004 as part-

compensation for the introduction of limits on @& donations.

The first form of state assistance is a tax crpaivided to individual donors to political
parties and individual candidates. This measueen®ed at encouraging the development
of widespread, ‘grass roots’ funding networks. Dsnmay claim 75 percent of the first
$400 donated, 50 percent of amounts $400-$750,38m8l percent of amounts $750-
$1275 (thus, a maximum tax credit of $650 is awddldor a donation of $1275).

The second form of state assistance is the pagimbursement of the election expenses
of both individual candidates and political partisny candidate who receives 10

percent or more of the vote in his or her electdistrict is eligible for the reimbursement

of 60 percent of his or her election expenses ardgmal expenses. (Roughly half the
candidates running in 2006 qualified for this, witlost of these from the main parties.)
Any political party which received 2 percent of th@te nationwide (or 5 percent in those
electoral districts in which it ran candidatesglgjible to receive a reimbursement of 50
percent of its election expenses.

The final (and most recently introduced) form aftstassistance is a quarterly allowance
paid to all political parties which received 2 pEntof the vote nationwide (or 5 percent
12
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in those electoral districts in which it ran carat&k), of an annual amount equivalent to
$1.75 per vote received. In 2006, 5 parties qualified emthese criteria. The largest
polling party (the Conservatives) will receive $304000per annum, while the lowest
polling qualifying party (the Greens) will recei$& 165 500. This money is then subject

to no special restrictions on how it is to be spent

These latter two forms of state assistance musidveed with some caution, however, as
it is possible that the qualifying threshold placagplied to them could be found to
breach theCanadian Charter of Rights and Freedon®anada’s Supreme Court, in the
case ofFigueroa v. Canada (A.G[R003] 1 S.C.R. 912, has struck down a rule reagir
that parties run candidates in &l@ctoral districts before being able to officiatlgister
(which then had the incidental effect of preventdwnors to small parties from being
able to claim the benefit of the tax credit dessdilabove). By a 6-3 vote, the Court held
that this rule breached tl@&harterguaranteed right to vote of all those who suppbee
smaller party, as;

Owing to the competitive nature of the electoralgesss, the capacity of
one citizen to participate in the electoral procssslosely connected to
the capacity of other citizens to participate ie #lectoral process. The
reason for this is that there is only so much spaceolitical discourse; if
one person ‘yells’ or occupies a disproportionateoant of space in the
marketplace for ideas, it becomes increasinglyidliff for other persons
to participate in that discourse. It is possible,other words, that the
voices of certain citizens will be drowned out hg woices of those with a
greater capacity to communicate their ideas andiaps to the general
public. ... [Therefore, th&€€harte] imposes on Parliament an obligation
not to enhance the capacity of one citizen to pigdte in the electoral
process in a manner that compromises another rciizgarallel right to
meaningful participation in the electoral process.

A similar argument can be made with respect togqhalifying threshold to receive the
quarterly allowance and election expense reimbuesésn This threshold has the
undoubted effect of providing larger, establishedlitigal parties with a significant
electoral advantage over smaller, emerging onasdjenfringing upon the right of all
those voters who support the latter parties to ‘mmegul[ly] participat[e] in the electoral
process”. Whether the justification thedmesuch threshold is necessary in order to
protect the public purse can justify this infringamh of voting rights is rather uncertain,
especially given the finding iRigueroathat ‘[tlhe connection between legislation that
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has no impact upon either the number of citizetssald to claim the tax credit or the
size of the credit and the objective of ensurirggabst-efficiency of the tax credit scheme
is tenuous at best.’ In a similar fashion, becatheee is nothing to stop all Canadian
voters casting their votes for parties that subsetiy qualify for the quarterly allowance
and election expense reimbursements, or prevemaatiidates in a particular electoral
district from qualifying for the election expenseimbursements, the claim that it is
necessary to exclude small parties from receivirggée benefits in order to limit overall
costs does not really seem to hold water. Casesrily are before the courts designed to

test just this issue.

. New Zealand: Largely leaving it to the private sect
New Zealand provides no direct state funding towalst general election expenses of
either political parties or individual candidatdsut( it does provide funds for use in
buying access to the broadcast media, as is disdusslow). Political parties must
therefore rely almost entirely on the private setigorovide the funds with which to run
their electoral campaigns. However, there has lmenncreasing tendency for those
political parties represented in Parliament to tieeparliamentary funding provided for
general electorate communications for quasi-elatt@urposes, culminating in the
Labour Party’s spending $440 000 of its parliamentanding to send ‘informational
material’ to voters shortly before the 2005 electibhe New Zealand auditor general has
expressed concern about the lack of controls amndetjues with regard to this sort of

spending, and has recommended a series of measwédress the issde.

Forms of third party regulation.

In addition to individual candidates and politigadrties, any developed democratic
system also contains a plethora of ‘third partiegh an interest in the outcome of the
election, who want to take some part in the campaigttle. Such ‘third parties’ range
from a single individual with a liking for, or grge against, some particular local

candidate; through groups of like-minded individualtho are motivated by some

! Office of the Auditor-GeneraReport on government and parliamentary publicitd an
advertising June 2005 (http://www.oag.govt.nz/2005/govt-peiblidefault.htm).
14
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particular policy issue which they want addressgdcéntral government; up to trade
associations, large companies, or trade unions hb&e nationwide clout, and are
concerned to advance the economic wellbeing of tmeimbers. The outcome of some
particular electoral contest may be of great imgore to such third parties, giving them
a strong interest in independently using their ueses to try and convince the voters to
cast their ballot for or against one of the primeoytestants in the electoral race.

Such ‘third parties’ create a real dilemma whenaies to election campaign finance
regulation. On the one hand, the free involvemédra diverse range of interests come
election time is a necessary before any countrylegmimately be called ‘democratic’.
However, not only might the capacity of third pestito involve themselves differ in
terms of the wealth of those concerned, but theyp alresent a means by which the
primary participants at election time can, throtigh use of ‘parallel’ election campaigns,
evade rules that otherwise would limit their spegdiThis regulatory catch-22 makes the
crafting of rules to govern the election-relatedivaites of third parties a particularly

knotty problem.

. Canada: A comprehensive (and controversial) limitspeech.

The issue of regulating election-related spendinghird parties has a long history in
Canada, with a series of regulatory measures int@d by Parliament, but subsequently
struck down by the courts as a breach of the tigliteedom of expression contained in
the CanadianCharter of Rights and FreedomBhe present, broadly drawn definition of
‘election advertising’, along with limits on how rhu third parties may spend on these
forms of communication was introduced in tl@anada Elections Act 2000The
definition of ‘election advertising’ encompassesvartising during an election period
that promotes or opposes a registered party oeldation of a candidate, including by
taking a position on an issue with which the regisd party or candidate is associated’;
with an ‘election period’ defined as ‘the periodgb®ing with the issue of the writ and

ending on polling day’. A nationwide spending liraft$150 000 is placed on the election

% There are exceptions made for editorials, neweeapes or interviews published or
broadcast by the media; publishing a book; comnaiimg with employees or
shareholders; and transmitting personal views thesinternet.
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advertising of each third party, with an additiopabvision limiting spending in support
or opposition to an identifiable candidate in atipatar electoral district to $3000. Third
parties are prohibited from circumventing, or evattempting to circumvent, this
spending limit by setting up multiple ‘front’ orgaations, or by colluding with other

groups.

In addition to limiting the overall amounts thatirth parties may spend on election
advertising, the Elections Act 2000 places formal registration and disclosure
requirements on third parties undertaking elecadwertising. All election advertising

must identify the third party that is paying for@nce a third party expends more than
$500 on election advertising, they must apply tordgistered with the Chief Electoral

Officer, and thereafter comply with a series of adstrative procedures. Registered
third parties must also file an ‘election advenrigsreport’ not more than 4 months after
an election, disclosing any expenditures on elactidvertising they have incurred, as

well as the identities of all donors who gave nitian $200 to the third party.

These legislative measures faced an immediate igidiballenge, with the Supreme
Court finally pronouncing on thei€hartercompatibility in Harper v. Canada (A.G.)
2004 SCC 33. By a majority of 6-3, the Court rulbdt the legislation’s theoretical
objective of ‘promoting electoral fairness’ was egitimate governmental end, and
Parliament’s ‘right ... to choose Canada’s electonaldel and the nuances inherent in
implementing this model’ meant that the limits irspd were proportionate to the end
sought. Therefore, even though the legislativettiron third party speech do infringe on
the Charterguaranteed right to freedom of expression, theyewiund to be a
‘reasonable limit ... prescribed by law and demoryrgustified in a free and
democratic society’, and thus were not in breactheCharteritself.

Nevertheless, the limits imposed on third partycéd® advertising in Canada may still
be questioned on a couple of basis. First, the atsaunhich third parties are entitled to
spend at election time are quite low. The $3000 ompelection advertising in an
individual electoral district, for instance, amaoaiiib only 3 centgper voter in some

densely populated urban electoral districts. Sectm precise coverage of the limits is
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somewhat vague, especially in regards to advegtisimch ‘tak[es] a position on an issue
with which [a] registered party or candidate isoassted.” At any election, almost every
conceivable public issue can be associated with oneanother political party.
Consequently, virtually all spending on communiogta position on any public issue at
election time potentially will fall under the regibry controls (and tight spending limits)
placed on third party election advertising. Debatelection time, therefore, inevitably
will be almost entirely dominated by the primargabral participants (which have much
higher spending limits on their election advertginas well as the news media (which
are exempt from any limits on their communication&dhile this state of affairs may
justified on the grounds that it is the primarytmapants who are seeking election, and so
their voices should dominate the debate, it also loa argued that it empowers the
primary participants to define whetteywant the election to be about, rather than forcing

them to respond to the issues and concerns thhsaorety would like to hear debated.

. New Zealand: A mix of strict and lax controls.
Third parties are prohibited from publishiagy advertisement which ‘is used or appears
to be used to promote or procure the electionadrestituency candidate’, or ‘encourages
or persuades or appears to encourage or persusets v vote for a party’, unless it is
authorised in writing by the candidate or party @@ned, and contains a statement
setting out the ‘true name’ and address of theqmees whose direction it is published.
This rule effectively gives the primary participard veto over any proposed ‘parallel
campaign’ by a third party to promote the candidatparty they wish to see in office. It
also limits such forms of third party spendingtlaes definition of a candidate or political
party’s ‘election expenses’ covers activities @riout with the party or candidate’s
authority. Therefore, the authorisation of a thpdrty’s expenditure by a primary
participant automatically includes that spendingaapart of the participant’s election

expenses.

However, authorisation is only required where aweaiisement is ‘used to promote or
procure the election of a constituency candidate'encourages or persuades or appears
to encourage or persuade voters to vote for a’p@tyiously, there are difficulties in
defining in advance the kind of message that ntexset tests. In particular, the status of
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‘issue advocacy’ advertisements, which do not regpercifically to any candidate or party
but rather promote a position in respect of a gupblicy issue which also features in
some primary participant’s election campaign, isobpematic. These types of
communications generally are regarded as fallingside the rule’s ambit, which
obviously leaves a wide loophole in the limits dird party spending. However, the line
here is very vague, as the Exclusive Brethren péetpht the 2005 election demonstrate.
Even though these never mentioned the Nationay Bgrhame, they have been reported
to the Police as potentially breaching the ban pauthorised third party publications
because they combined the phrase ‘vote to charggdkiernment’ with a blue tick —
which, it is claimed, ‘appears to encourage or yee voters to vote for’ the National

Party (which uses blue as its party colour).

All other advertisements ‘relating to an electioaquire a statement identifying the ‘true
name’ of the person at whose direction it is putdds but unlike advertisements
advocating support for a particular candidate atypahese do not require any formal
authorisation from any person. This labelling reeuoient covers not only ‘negative
advertising’ (i.e. messages which attack one oremumarties, but do not specifically
support any alternative), but also any ‘pure’ isadeocacy.

Because third parties are under no obligation szldse the amount spent on election
related advertising, it is difficult to gauge jusbw much of this type of expenditure
occurs during each election campaign. Certainlghedection has seen some advertising
by third parties — in particular, employer and unigroups — on issues that one or
another political party has been closely alignethwand which may therefore help to
promote that party’s election campaign. But thaid,sséhe precise impact of such
spending on any recent election result is debatealtlile the Green Party claims that the
Exclusive Brethren leaflets did have a significampact on its level of support in 2005, it
also is arguable that the National Party’s assiociavith such a group also dented its
standing in the polls. The Exclusive Brethren exi@npowever, does indicate that New
Zealand is vulnerable to a well-financed interesiug which wishes to promote its

agenda at election time. Quite how to combat thablem without also overly traducing
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the right of persons other than the primary paréinis to take part in the election debate

is a very complex question, as the Canadian expagidemonstrates.

Forms of broadcast regulation.

Even with the rise of the internet and the divéraifon of media outlets, the major
television networks remain the pre-eminent souarerfformation for a majority of the
populace in the advanced industrialised countrldéss fact, allied with the ability of
television (and, to a lesser extent, radio) adsentients to carry a message directly into a
voter's home in a way that is difficult to avoidakes access to the broadcast media of
critical importance to those campaigning for elatti However, while broadcast
advertisements are perhaps the most effective nefaesiching the voters, they are also
expensive. Furthermore, control of the broadcasliankes in the hands of a very few
operators, who thus may wield substantial poweheir own in terms of deciding which
primary participants may (and may not) access thediia. These facts have led both
Canada and New Zealand to impose special formegflation on the broadcast media

when used for electoral purposes.

. Access in Canada — a measure of guaranteed avhiiabi

Each broadcaster is required to make availabléaadb six-and-a-half hours of broadcast

time in the period between the issuance of thetieleevrit and election day, to be made

available to political parties for purchase at khwest rate the outlet charges any other

advertiser for the equivalent time. The time sedea$or purchase must be during ‘prime

time’ hours (i.e. 6 pm — midnight for televisiorA. ‘Broadcasting Arbitrator’ is then

responsible for allocating this guaranteed purchiiame amongst the political parties,

according to the following formula:

. Equal weight is given to the percentage of seatd bg each party, and the
percentage of the popular vote won by each pattyeaprevious election;

. ‘Half weight’ is given to the number of candidates by a party in the previous
election, as a percentage of the total numbermdidates running for all parties.

There is an overarching restriction that no onéypaiay receive more than 50 percent of

the guaranteed purchase time. The BroadcastingtrAttsi also retains a residual

discretion to alter the outcome of the formula & &r she deems it to be unfair to a
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particular party, and it would be in the publicergst to make a change. At the 2006
election, the application of this formula gave thigeral Party 105 minutes of guaranteed
purchase time and the opposition Conservative P&ityninutes, while the smallest
allocation (for,inter alia, the ‘Animal Alliance Environment Voters Party Ganada’)

amounted to 6 minutes.

Originally, each political party was in practicestécted to purchasing the amount of
access to the broadcast media granted to it byBtbadcasting Arbitrator. However, in
the case ofCanada (A.G.) v Reform Party of Canafl®95] 123 D.L.R. (%) 366, the
Alberta Court of Appeal struck down this restrictias a breach of the parties’ freedom
of expression under theéharter. The Court ruled that as the overall spendingtinoin
political party election campaigns already limitwhanuch the parties may spend on
election advertising, further restrictions on thatcess to the broadcast media could not
be justified. The Court’s judgment gave speciaraion to the position of new political
parties, which might not qualify for any guarantgeachase time at all and thus would
be completely prevented from accessing the airwaliesctly. Therefore, while the
guaranteed purchase time provisions still give equadlifying party an assured access
route into the broadcast media, they do not stop party from then negotiating to
purchase additional advertising time within the fows of the overall limits on the

party’s ‘election expenses’.

In addition to these guaranteed purchase time giang, the publicly owned CBC
television (as well as some French language s&iimQuebec) makes a certain amount
of free broadcast time available to the politicattges. Every registered party is entitled
to a minimum of two minutes, with time otherwisdoahted according to the paid
broadcast allocation formula described above. At B006 election, a total of 214

minutes were distributed in this fashion.

Spending on broadcast advertising remains the esibmgjgest expense for the national
political parties at election time, making up sod@ percent of their total reported
election expenses. It is thus a significant drieérthe overall cost of campaigning.

Furthermore, with the development of enhanced foompublic funding, the taxpayer
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now is giving the parties money which they then aae to pay the broadcast stations to
air their campaign commercials. Many of these consraks are of questionable value in
terms of generating an informed debate over pyddicy issues — they are more likely to
be thirty-second long ‘attack ads’ designed to veeagupport for the political opposition.
Whether this is a desirable use of public resouicasvalid question.

. Access in New Zealand — a gift of the state.

All broadcast media, whether privately owned ortestaun, are regulated bthe
Broadcasting Act 1989. This legislation prohibitsyebroadcaster from permitting the
broadcast of any ‘election programme’ at any tikue.election programme is defined as
one which encourages or persuades (or appearctum@ge or persuade) the voters to
vote for (or not to vote for) some individual cashatie or political party, or which
advocates support for or opposes a candidate drcpblparty, or which notifies that a
meeting is to be held in conjunction with an eleati There are then rules allowing
political parties and individual candidates sonmmitied access to the broadcast media

during an election campaign.

Prior to each election, the state distributes atgcd money for the sole purpose of
allowing the broadcast of election advertisememt2005, this ‘broadcasting allocation’
amounted $3.2 million. The Electoral Commissionclsarged with distributing the
broadcasting allocation between all qualifying pcédil parties requesting a share. The
allocation criteria involves such factors as: timnber of votes the party attracted at the
last election; the number of votes gained by theypa any by-election held since the
last general election; any other indications oflipukupport for that political party (such
as results of public opinion polls and the numbep@&rsons who are members of that
political party); as well as the general ‘need tovide a fair opportunity for each
political party ... to convey its policies to the pich.. .” Clearly, the application of such
a complex formula will generate disputes, and feitay every allocation decision there
are complaints that some of the parties have bedairly treated. The fact that the
Electoral Act 1993 requires a representative ohedcahe two largest political parties to
take part in the allocation decision, while the omipolitical parties are given no direct
voice in the process, only sharpens these complaint
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At the 2005 general election, this broadcastingcallion gave the governing Labour
Party $1 100 000 and the main opposition NatioratyP$900 000. (This gap was then
somewhat reduced by the National Party overspenitsnallocation by some $100 000,

due to a failure to ensure all bills incurred w&8T inclusive — an oversight which

currently is being investigated by the Police.)e&and tier of parties (ACT, Green Party,
NZ First, United Future) each received $200 000ilevéa nominal $10 000 was granted
to a range of ‘outsider’ parties. (For referenc@0asecond advertisement in prime time

on the main television station costs $10 000.)

Irrespective of the overall fairness of this allib@a process, it provides the political
parties with virtually their only means of direcicass to the broadcast media. A political
party mayonly broadcast an election programme in time purchasgdmoney allocated
to it by the Commission/Vhile the costs of producing an election programmagy be
paid for from the broadcasting allocation, theyrdi have to be. Instead, parties may
spend their own funds on such production costispatih this expenditure will still count
as an ‘election expense’ to be counted towardstdated that party may spend on its
general election advertising.

An additional exception to the blanket ban on usitng broadcast media for
electioneering is made for individual candidates.c#@ndidate may purchase time to
broadcast an election programme, so long as ite®lsolely to the promotion of their
candidacy, and is broadcast in the three montlws fwithe election. However, any such
spending by a candidate will count as an ‘elecxpense’, and must therefore be
counted towards the maximum of $20,000 that she sm@gnd on advertising her

campaign.

One further point should be noted with regard @ ribgulation of election broadcasting
in New Zealand. Given the tight restrictions on themary participants directly

accessing the broadcast media, “free” media coeeoddghe political parties’ campaigns
becomes vitally important. Policy announcementsyel$ as the activities and schedules

of political party leaders, are designed so asetiiure on the nightly television news
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bulletins. And the participation of these leadershie televised election debates takes on
a heightened importance, as this is one of thecleances the voters get to form a direct
impression of each leader’'s merits. Minor partsich receive a negligible share of the
broadcasting allocation, and which receive lessnéitin in the news media’s campaign
coverage, may be particularly dependent upon tkeilty offered by such leaders’
debates.

It is against this background that Peter Dunne &ndAnderton, leaders of two of the
minor parties in Parliament, sought to challenge dlecision by TV3 to exclude them
from its multi-party debate formaD(@nne & Anderton v CanWest TVWorks ,LKHIC
Wellington, 11 August 2005, CIV 2005 495 1596). efrttlaim was that the decision of
TV3 to rely on a TNS opinion poll as determinatofethe six highest polling parties (and
thus the debate participants) breached severalicpldv duties of TV3: not to act
unreasonably or arbitrarily; take into accountlevant considerations; or discriminate
amongst political parties on grounds that were asweaable, arbitrary, irrational, or
disproportionate. They sought declarations to #itgct, and an order directing TV3 to

include them in the leaders’ debate.

However, in order to be able to invoke the superyigurisdiction of the Court, the two
excluded MPs (by virtue of their parties’ rankiffand 9" in the TNS poll), had first to
show that TV3, a private broadcaster, was exegigublic law functions or making
decisions that had public consequences. JusticeYleang declared that by choosing to
hold such a debate, TV3 had entered the publicdeema. He noted the importance of
televised debates to the election campaign andrgowent formation, saying, “the effect
of what [TV3] chooses to do regarding election cage is significant in a national
context. What it does can influence voters’ decisi and is thus a vital part of
democracy.” (para 34). His Honour also gave weightwhat he regarded as the
“fundamental right of citizens in a democracy todsewell informed as possible before
exercising their right to vote and to ensure thatelectoral outcome is as far as possible
not subject to the arbitrary provision of infornuati” (para 43). Salient too was the
detrimental impact of the exclusion on the two krad and the public consequences

thereof.
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Turning to the basis used by TV3 to select whicttypkeaders to include in the debate,
his Honour found these to be unreasonable andamitprimarily because the levels of
support in this single opinion poll for the inclutparties (the Maori Party on 2.2% and
ACT on 1.6%) compared with those of the excludeditgd Future on 1.4%, Destiny on
0.6%, and the Progressives on 0.4%) were “effelgtivedistinguishable” (para 45).
Justice Young concluded; “there is little to commhéine basis on which TV3 decided to
select the six leaders. It is clearly establistied a single poll with small percentages
and high levels of error provides little or no camde on actual relative electoral
support.” (para 44).

Therefore, Messrs Dunne and Anderton were sucdessfall counts and appeared on
the debate that evening. Whether it had much impactheir electoral fortunes is
unclear. Although their support on the night ditl fiom that recorded in the TNS poll,
each party lost MPs on election day. In United Feitucase, it went from eight MPs to

three and was not as influential in government &dram as in the previous election.

However, the decision did cause consternationnmedia community worried about the
possibility of a judge being able to dictate ed#ébicontent to the Fourth Estate, and
perplexity in the legal academy at the relaxed rpretation of the usually strict
Wednesbury unreasonableness stantaRblitical hopefuls were quick to seize on the
possible precedent value of the case, and theralh@sdy been one case challenging,
albeit unsuccessfully, TV One’s treatment of arepehdent candidate at the expense of
major party candidates (Labour and the Maori Pairtyjhe Te Tai Tonga electorate
(Mangu v TVNZHC Auckland, 5 September 2005, CIV 2005 404 48ik3Iso ought to

be noted that the basis of Justice Young's decibias been appealed to the Court of
Appeal.

% See Dean Knight,Dunne v CanWest TVWorks L&hhancing or Undermining the
Democratic and Constitutional Balancé®w Zealand Universities Law Revigi(4)
(2005).
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Conclusion

The egalitarian concern underpinning the regulaamgroaches of both Canada and New
Zealand has lead each country to impose a randdfefent legal controls upon the use
of money in their electoral processes. The diffemeach of the measures adopted by
each nation reflect their particular histories —ney has been seen to be more of a
‘problem’ in the Canadian context than it has inmNgealand’s more benign electoral
climate — as well as each country’s particularipgggment as to how the demands of
electoral equality should be balanced against otleenpeting values in the electoral
process. This context-specific nature of each agimtregulatory choice makes it
difficult to generalise from their experiences, Ipgrhaps two points may profitably be

made in conclusion.

First of all, the issues surrounding the regulatdrelection campaign finance are ever-
evolving. Changing campaign practices mean that iswes will arise with virtually
every election. This change is partly driven by ¢éimeergence of novel technologies and
tactics, but also is the result of electoral pgtiots adapting to the existing campaign
rules and seeking to exploit perceived loopholeshim. In turn, regulators are then
faced with deciding whether to concoct new legé&sun order to maintain the overall
integrity of the regulatory schema, or allow thevreampaign practices to flourish in an
unimpeded fashion. The point is that regulatoryicé®in this area often will be a case of
playing ‘catch up’ with the electoral participantather than getting ahead of the curve.
There probably is no escaping this dynamic, bdbé&s mean that regular scrutiny of the

existing rules is required as a matter of course.

Second, when it comes to deciding whether regutatbange is needed, there needs to
be a careful consideration of precisely what en@dlgicare being pursued. While
participant equality is an undoubtedly importanéneént in any democratic electoral
framework, it is not the only one that is of valle.particular, the impact of ‘equality
enhancing’ regulatory measures upon the liberigregts of various electoral participants
needs to be closely scrutinised. This scrutinysigeeially necessary where the regulatory
choices are being made by incumbent political regmeatives, who may use their rule-

setting power to entrench their positions at theeese of ‘outsider’ challengers. Again,
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there may be no escaping this risk of partisan-mad&ing — a decision by elected
representativesotto impose certain forms of legal controls on emtitampaign finance
may be just as suspect as is a decision to regubatethe ever-present risk of self-
interested regulation does require a close scruthyhe reasons for adopting any
particular reform measure, an analysis of the gibalisthe measure is intended to serve, a
consideration of how that measure links in withesthegulatory strategies which have
been adopted, and a reckoning of how the measulikely to impact upon various
political actors (especially any new participantsownay seek to enter into the electoral
field).
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