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THE HIGHER EDUCATION UNION

Disability Discrimination Law

From October 2004 important changes to the Disability Discrimination Act (DDA) will

come into effect. This leaflet is intended to raise awareness of issues faced by our

disabled members and provide our local associations with an overview of the legislation,

So that our disabled members are effectively supported at both local and national level,

The law so far

The Disability Discrimination
Act 1995 (DDA) introduced
obligations on employers
and providers of services
not to discriminate against
disabled people, but with
many gualifications and
delays before all parts of
the law came into effect.

From 1 September 2002
higher education institutions
were prohibited by law from
discriminating against
disabled students and other
disabled people. Under the
Special Needs and
Disability Act (SENDA) that
forms Part IV of the
Disability Discrimination Act
1995, there is a requirement
that all public educational
estaplishments must not
treat a disabled person
less favourably’ than a
non-disabled one, without
justification’. This extends
to all services that are
provided for students
including teaching, leisure
faciliies and accommoda-
tion,

New disability
legislation

Did you know...?

The Disability Discrimination
Act (Amendment)
Regulations 2003 will
come into force on

1 October 2004.

D All employers will have to
comply, irrespective of
number of employees.
Previously this threshold
was 15 people or more

D It has been made explicit
that you cannot justify
less favourable treatment
to someone because of
their disability

D It will no longer be
possible to justify failure
to make a reasonable
adjustment. By 2005 all
university buildings must
be fully physically
accessible

D Harassment is explicitly
recognised as a distinct
form of discrimination and
is unlawful

D Constructive dismissal
and the termination of
employment by the expiry
of a period of time, that
is, fixed-term contracts
(Unless employment is
immediately renewed on
the same terms) come
within the definition of
dismissal

D The burden of proof in
disability discrimination
cases will be the same
as for sex discrimination,
i.e. if a case is made
against a higher
education institution (HE),
it is for the HEl to prove
that discrimination did not
oceur

How does this
affect our
members?

If a member is disabled or
has had a disability the
DDA makes it unlawful for
an employer to discriminate
against him/her when
he/she is applying for a job
or is already in employment.
This includes:

D Application forms

D Interview arrangements
D Proficiency tests

D Job offers

D Terms of employment

D Promotion, transfer or
training opportunities

D Benefits

D Dismissal or redundancy




What 1s a disability?

It is important to be aware
that a disability may not
always be obvious to other
people. There is no
automatic link between ill
health and disability. Like
non-disabled people,
disabled people may be
healthy or ill. There is no
reason for disabled staff to
have more (or fewer)
accidents than others, if the
adjustments for safe
working are made. Much of
what is useful for disabled
staff is also valuable for
non-disabled colleagues.
Many disabled people do
not have any additional
access requirements. For
those who do require
additional support, govemn-
ment grants are available
through the Access to Work
scheme (more information
on this scheme is below).

A disabled person is
defined in the DDA as:
'someone who has a
physical or mental
impairment that has a
Ssubstantial and long-term
adverse effect on his or her

ability to carry out normal

day-to-day acltivities'.

This covers:
D Sensory impairments
D Physical impairments

D Clinically well-recognised
mental illness

D Leaming difficulties,
including dyslexia,
dyspraxia and dyscalculia

D Impairments controlled by
medication or prosthesis

D Hearing loss, even if a
hearing aid is used

D Severe disfigurement

D Recurrent conditions — if
an impairment ceases to
have a substantial effect it
is treated as continuing to
have that effect if it is
likely to recur

D Progressive conditions

Access to Work

The Jobcentre Plus’s
Access to Work scheme
provides practical support
to disabled people entering
paid employment to help
overcome work-related
obstacles caused by dis-
ability. Access to Work is
open to employed, unem-
ployed and self-employed
disabled people. It provides
a grant towards the
employment costs resulting
from disability. The scheme
can help in a number of
ways, for example:

D Special aids and equip-
ment

» Communicator support at
a job interview

D Adaptation to premises or
existing equipment

D Help with fares to work

D Support worker (e.g.
personal reader, carer,
driver, job coach,
communicator)

It also provides specialist
help and advice to employ-
ers, including recruiting dis-
abled people and retaining
employees who become
disabled.

More information can be
found on the Access to
Work website:

http.//www.jobcentreplus.
gov.uk/cms.asp”?Page=/
Home/Customers/
HelpForDisabledPeople/
AccesstoWork.

Declaring a
disability

It is up to the employee
whether he or she chooses
to tell their employer about
any disability. However, if
their disability affects their
way of working, they are
advised to talk to their
employer and colleagues if
they want a reasonable
adjustment to be
considered.



Adjustment for
the employer to
consider

Examples of adjustments:

D Making adjustments to
premises

D Allocating some of a
person’s work to
someone else

D Transferring someone to
another post or another
place of work

D Flexibility about working
hours — allowing some-
one to have different core
working hours and to be
away from the office for
rehabilitation, assessment
or treatment

D Providing training

D Using modified
equipment

D Making instructions and
manuals more accessible

D Using a reader or
interpreter

D Place of work (eg working
from home)

When might an
adjustment be
reasonable

In considering whether an
adjustment would be
reasonable or not, the
employer will need to
consider:

D How effective it will be?

D Wil it mean that the
person’s disability is a little
less of a disadvantage or
will it greatly improve the
output of a disabled
person?

D Wil it cause much
disruption?

D Willit help others in the
workplace?

D Wil it help other people
with similar disabilities?

D Wil the cost be a
problem?

If considering
making a request
for an adjustment

Remind the employer of the
following:

D The investment which
has been made in the
staff member, such as
training, how long he/she
has worked there, his/her
knowledge and skills

D The staff member's
relationship with
colleagues and students

D The cost of salary
compared to the likely
cost of an adjustment

D How effective a particular
adjustment would be in
helping the staff member

D How a particular
adjustment could help

future disabled employees

without any additional
expenditure (eg access
for wheelchair users)

D The cost of an adjustment

and extent of any
disruption it might cause

D What financial and other
resources are available to
the employer to help
make an adjustment

How does an
employer decide
what 1s reasonable

Ulimately, if someone were
to complain under the DDA,
an employment tribunal
would decide whether any
adjustment was a
reasonable one for the
employer to make. It would
also be up to the tribunal to
decide if an employer’s
treatment of a staff member
was justified or not.




Establishing
discrimination

A three-stage assessment
is required to establish
whether an employer has
unlawfully discriminated
against a person defined as
disabled within the terms of
the DDA

D Is it a disability within the
definition of the Act?

D Has there been any less
favourable treatment
which relates to the
person’s disability and
which the employer
cannot justify?

D Has the employer
considered and made a
reasonable adjustment to
accommodate that
person’s disability? If not,
can the employer justify
this”?

If a staff member
and an employer
can’t agree

If a staff member believes
that the employer has
treated him/her less
favourably or if the
employer has not made
reasonable adjustments,
the staff member may
consider further action. This
action might include:

D Having an informal
discussion with the
employer about the staff
member's needs and
reminding the employer
about anything that is felt
relevant in the DDA

D Making a complaint
through the institution’s
grievance procedure

D Following the ‘questions
procedure’” and/or make
a complaint to an
employment tribunal. The
questions procedure
enables an employee to
ask their employer ques-
tions aimed at finding out
if and why he or she has
been treated in a discrim-
inatory way. an employer

is not obliged to reply, but

if the employer fails to
reply within a reasonable
time or gives an evasive
answer or ambiguous
reply, this may be taken
into account by a tribunal

D Bear in mind that there
are time limits for using
the questions procedure
or complaining to an
employment tribunal
which don't take into
account the time involved
in following interal
procedures

What can AUT do?

The AUT believes that there
is a significant problem in
assessing disability issues
within higher education due
to inadequate information.
At national level we are
raising the issue of an
urgent need for improved
data gathering. We call for
proper research to be car-
ried out into such process-
es as the recruitment,
dismissal, and promotion of
disabled people.

At both local and national
level we need to start to
raise better and more gen-
eral awareness of issues
affecting disabled mem-
bers. We can do this by:

D Taking to disabled mem-
bers as wel as employers

D Telling staff about the new
legislation

D Examining current policies

D Making sure employers
are aware of their respon-
sibilities under the new
legislation

Where to find out
more information

For further advice and more
detailed information about
disability discrimination leg-
islation, please see the fol-
lowing websites:

Disability Rights
Commission
www.arc-gb.org

Disability Discrimination Act
Helpline
www. disability.gov.uk

Equality Challenge Unit,
WWW.ecu.ac. uk

Trade Union Congress
WWW.TUC. Org. UK

The Advisory, Conciliation
and Arbitration Service
(ACAS)
htto.//www.acas.org.uk/

As well as free, independ-
ent and impartial advice on
all employment related top-
ics, ACAS also run work-
shops and seminars for
employers, and ACAS
advisers can help organisa-
tions formulate good
employment practices.

www.aut.org.uk
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