Commentsof the Sierra Club, et al.,
to the Department of State on the
Supplemental Draft Environmental | mpact Statement for the
TransCanada Keystone XL Pipeline

Submitted June 6, 2011
Via electronic and U.S. mail to:

Keystone XL EIS Project
P.O. Box 96503—-98500
Washington, DC 20090-6503

Cardno ENTRIX
Attn: Jennifer Isett
200 First Avenue West
Suite 500
Seattle, WA 98119

keystonexl@cardno.com
yuanaw@state.gov
beneskj@state.gov

HormatsRD @state.gov
KohHH@state.gov

ThorntonSB@state.gov

Sierra Club

1650 38 Street, Suite 102W
Boulder, CO 80301

Tel: (303) 449-5595

Fax: (303) 449-6520



TABLE OF CONTENTS

INTRODUCGTION . .. ¢ttt ettt e e et e e e e e et e e et e et e e e e n e 1
PUBLIC PARTICIPATION ISSUES. ...ttt e e e e e e 2
A. There are Many Serious Concerns About thisdetdhat

Warrant Further Public Participation and FurtAealysis.......................... 2
B. The SDEIS Contains Completely New Information,

Making It Necessary for the Comment Period tdR&nded.......................4
C. The Department Should Hold a Series of Commuvigetings or

FIeld HEAINGS. ..o e e e e e e e e e e e e aaas

DOS HAS FAILED TO MEET TRIBAL CONSULTATION REQIREMENTS........ 6

A. Department of State Has Not Met with Tribal @oils....................ccoeinen. 6
B. The Programmatic Agreement Improperly Excludlest Tribes................... 7
THE SEIS FAILS TO SATISFY NEPA. .. e 7
A. The Purpose and Need of Keystone XL is Flawed.................cccociiiiinnn 7
1. The SDEIS Fails to Address EPA’'s Concerns.........cccecevviievinenn. 8

2. The Purpose and Need must be Amended in bigthe
Bakken and Cushing Marketlink Projects..............cccoovv e v v 9
B. The SDEIS Fails to Adequately Analyze Reasamaliernatives.................. 9

1. NEPA Requires that the State Department RigglycExplore and
Objectively Evaluate all Reasonable Alternatives...................... 10

2. The SDEIS’s Analysis of Major Route Alternasvis Inadequate...... 11

a.

The use of a border crossing facility neardda, Montana
as a screening criterion arbitrarily eliminateasonable route
alternatives from consideration...............cccevevvevieinn 11

The SDEIS did not consider reasonable rdtgenatives.........13

I The SDEIS did not consider the Pembina, N&#akota
to Steele City, Nebraska route.............ccomeevveenen... 13



C.

i. Gulf Coast segment without the Steele Ge#gment....... 14

The SDEIS contained insufficient consideratd
identified alternative roUteS.........oo e e e e 14

The SDEIS Fails to Address EPA’s Concerns
Regarding ALErnatives.........c.o v e e e e e, 15

The SDEIS Fails to Discuss Alternatives Satisfy the
NEW ProjECt PUIPOSE. ... ettt e e e e e e e e e e e 17

C. The SEIS Fails to Adequately Analyze all Dirdadirect, and
Cumulative Impacts of the Keystone XL Project.......cccocvvviiiiiiiiiiininne, 18

1.

SDEIS Does Not Adequately Analyze the Effddhe
Proposed Project on the Crude Oil Market.................ccccmeeennnnn. 18

a.

The SDEIS does not adequately analyze tleetasf the
proposed project on Oil PriCeS........cceviiiiiiii i 18

The SDEIS does not adequately analyze teetedf the
proposed project on oil eXports..........ccoovvviiiiiiieiieenenn. 19

The SDEIS’s Oil Spill Risk and Environmen@ansequence Analysis is
Insufficient and Flawed.............coooi i e 20

a.

The SDEIS draws faulty conclusions when atersng the
U.S. pipeline spill incident history............cccovvviie i, 21

I The SDEIS draws incorrect conclusions renpayd
average pipeline spill volume statistics.................. 21

il. The SDEIS does not analyze the impact ofeasing
property damage costs per pipeline spill...... ..........22

The SDEIS underestimates the risk of incislent
Keystone XL.......o i e 23

I. The SDEIS draws unsupported conclusions
regarding the impact of the fifty-seven spkecia
conditions on the safety of Keystone XL................23

i. The SDEIS makes unsupported conclusionansigg
the project’s risk of outside force damage..............24

iii. The SDEIS’s analysis of corrosion ratedlasved......... 24



iv. The SDEIS’s consideration of TransCanadh an

Keystone’s operating history is incomplete...........

V. The SDEIS includes incident frequency progets

without providing their methodology...................

The SDEIS includes flawed and insufficientlgeis of the

risks that diluted bitumen pose to the project................

I The SDEIS’s analysis of the volatility ofitied

bitumen is inaccurate and technically flawed.........

.30

..30

ii. Technical inaccuracies lead the SDEIS tdarestimate

the risk of submerged bitumen in the everd spill....

.32

iii. Technical inaccuracies lead the SDEIS nderestimate

the risk of explosion and fire................ccccie it

\2 The SDEIS does not adequately assess tlasiah risk
of hard sediments to the Keystone XL pipeline.......

V. The SDEIS draws unsupported conclusions
regarding pipeline safety from a comparisotwieen
WCSB diluted bitumen and heavy crudes refimed

PADD Il

Vi. The SDEIS draws unsupported conclusions
regarding pipeline safety from a comparisctwieen
WCSB conventional and oil or tar sands derived

(o] 10 [0 (=30 ]| TR

vii.  The SDEIS provides inadequate treatment of

Keystone XL spill response plans.............ooovvimies

vi.  The SDEIS’s spill detection analysis iavled..........

The SEIS Fails to Analyze Transboundary Imp&aspite
Evidence in the Record that Shows a Clear CdioreBetween

Keystone XL and Increased Tar Sands Production....................
a.

b.

NEPA requires an analysis of transboundapacts............

DOS still has not analyzed transboundary otga.............

The EnSys report is flawed and actually suispan

analysis of transboundary impacts...................c.ccvev e

.34

.43



I The EnSys report shows a clear connectidvwwdxen
KXL and increased tar sands production...............4...4

il. The EnSys conclusion is flawed and DOS c&nn
use it to avoid analyzing transboundary impact.......47

iii. The EnSys report arbitrarily assumes the

likelihood of other projects..........cccocvvviiiiiiiiinnnns 48
d. Keystone XL will increase tar sands produttioore than
the EnSys report estimates............cccvee v vi e ieiev D0
The SDEIS’s Analysis of Greenhouse Gas Enmissi®
Insufficient and Flawed.............oo oo e 52
a. The SDEIS is requwed to consider the IlfdxeﬁtHG emissions

of Keystone XL. . PP - Y24

I. The SDEIS incorrectly concludes that addiéib
extraction of tar sands in Canada is not dirét
impact of Keystone XL.............coiiiiiiiiiicne . .003

i. The SDEIS incorrectly concludes that the
Keystone XL pipeline will not affect greenheus
gas emissions globally................c.oo i ennl.53

The ICF report’s methodology for calculatthg incremental
GHG emissions for the Keystone XL pipelinelaved.......... 54

California’s low carbon fuel standard willlpelecrease,
not increase GHG emiSSIONS.........ccoovviiiiiieie e v 54

The SEIS does not Adequately Analyze the btgpaf all
Connected Actions, Including the Bakken Marketland

Cushing Marketlink Projects............ccooov i iiiiiiiiiiieeeee a2 .55
a. Background of the Marketlink projects.................coue......55
b. Legal background...........ccooiiiii i 56
C. The DEIS did not analyze the Marketlink potge.................58
d. The SDEIS did not adequately analyze the

Marketlink ProjectS.........uucieii e eeeeece e e 58



e. DOS must analyze the full range of impatthe
Marketlink projects..........ccoevviiiiiiiiic i e e 0. 62
f. DOS must analyze the reasonably foreseeable
BakkenLink project.........cooiiiii i e 63
The SEIS does not Analyze Environmental Jasssues or
Refinery Impacts.........coovii i e e el B4
a. EnSys 2010 supports a conclusion that KXL may
significantly increase PADD Il demand for
heavy sour crude.............ccoviviii i i i, 65
b. The SDEIS fails to analyze a realistic sgtrade and
demand SCENAIIOS. ... .ov ittt e e e 67
C. The SDEIS analysis fails to consider locgbamts of
crude refining.......oove i 68
d. The department has failed to conduct an enmental
justice analysis inthe SDEIS..............cooiiiiiiiiiiiiicen, 69
I The demographic figures should be revisfted
accuracy and expressed in layperson’s language....70
il. The methodology employed by the
departmentis flawed.............c.coiiiii e, 70
iii. The department has failed entirely to urtdiee a
substantive environmental justice analysis...... cc.... 72
e. The department has completely omitted
demographic data for the Lake Charles, Lousiagion.......... 74
f. The SDEIS fails to provide mitigation to mdt the needs of
low-income, indigenous, and people of color pmmities........ 75
g. The SDEIS continues to rely impermissibly on
permitting data.............coiiiiiiii e 16
The SDEIS Continues to Fail to Adequatelyesssimpacts to
Wildlife and Threatened and Endangered Species.................... 77
a. Requirements of the Endangered Species Act................. 77



The SEIS does not adequately analyze impacts
threatened and endangered SpecCies.............covvvemvamecnn. 81

Impacts to species in Canada from tar saxitaation
are not examined..........co.ovviiiiii i e e 82

Failure to analyze impacts to species indt&.................... 84

Impacts from the project to the Whooping 1&&a
Piping Plover, Interior Least Tern, and

Western Prairie Fringed Orchid........................... 88
A. Whooping Crane............ccovvii o ieiiiene e 89
B. Piping Plover.........ooo i, 92
C. Interior Least Tern...........coovvinvmvenieiinennn 95
D. Western Prairie Fringed Orchid................. 97

Impacts to Other Threatened, Endangered and
Candidate Species Have not Been Properly Gered........... 98

Vi.

Vii.

The SDEIS does not Address DEIS Comments re:
the Endangered American Burying Beetle.............98

The SDEIS Fails to Address Comments re:
the Texas Trailing PhloX.......c....ocoiiiiiiiiii i, 102

The SDEIS Fails to Address Comments re:
the Texas Prairie Dawn Flower................ccooo... 102

The SDEIS Fails to Address Comments re:
the Sprague’s Pipit.........ccoce i e 103

The SDEIS Fails to Address Comments re;:
the Greater Sage-Grouse..........cocueveeeneeninennnn. 104

The SDEIS fails to Address Comments Re:
the Threatened Arkansas River Shiner.................105

The SDEIS Fails to Address Informational
Inadequacy of the Analysis of Impacts to the
Black-Footed Ferret........ccovvv e e 107



9.

viii.  The SDEIS Fails to Address Informational
Inadequacy of the Analysis of Impacts to the

SWITE FOXu .ot ereee e 107
f. The SDEIS Fails to Properly Account for Insgafrom
SRS e 107
g Impacts of Bakken and Cushing Marketlink................... 110
h. Impacts to Species Protected Under the MagyaBird
Treaty Act Are Also Inadequately Analyzed...................110
I. State Fails to Provide References or Citatifam
Conclusory DEIS Statements Despite Requests............113
J- Other Wildlife Impacts Not Assessed...............ccccevenenn. 113
K. Pelly Amendment..........c.coo oo i e 115
I Application of the Pelly Amendment to the
Tar Sands OperationsS. .......cccevvvieiieie e ienieeenes 115
The SDEIS Does Not Analyze Potential Violasoof the
LAY AT it e e e 117
The SDEIS Fails to Properly Analyze the Pipeb Impacts to
Water Resources and Wetlands............cccooiiiiii i iicemnnen, 117
a. Impacts to Wetlands Continue to Be ImpropAdgessed and
Concerns Regarding Wetlands Raised in Prev@mmsments
are Largely Ignored by State..........coooiiiiiiiiiiiiii 117
I Many of EPA’s and DOI's Comments Were Not
AdAressed. ... ..cooiiiii 118
. Other Concerns Raised in Comments were not
Addressed by the SDEIS........ccoeiiiiiiiiiii s 123
ii. Impacts from Additional Ancillary Developemts are
NOt Analyzed..........cooii it 123

b. Impacts to Water Resources are not Adequatedyyzed....... 124

The SEIS does not analyze impacts to the
Ogallala Aquifer/Sandhills.........cccoooiiiiii 129



V.

V1.

a. Ogallala Aquifer..........coooiiiiiiiiiii e

b. The Sand Hills. .. ... e e e i

KEYSTONE XL WOULD NOT SERVE THE NATIONAL INTERES®



Sierra Club * Sierra Club Nebraska Chapter* National Wildlife Federation *
Natural Resources Defense Council * Center for Biolgical Diversity *
*Western Organization of Resource Councils * Frieng of the Earth *

League of Conservation Voters * Corporate Ethics Iternational *
Indigenous Environmental Network * Clean Air and Water *
Global Community Monitor * Center for Energy Matter s *
Big Thicket Association * Stop Tarsands Oil Pipelires

June 6, 2011
INTRODUCTION

On behalf of the Sierra Club, Sierra Club NebraSkapter, National Wildlife
Federation, Natural Resources Defense Council, &efrganization of Resource
Councils, Friends of the Earth, the Center for &gotal Diversity, League of Conservation
Voters, Corporate Ethics International, Big Thickassociation, Stop Tarsands QOil
Pipelines, Global Community Monitor, Indigenous Eammental Network, Clean Air and
Water, and Center for Energy Matters, we submifélewing comments regarding the
Supplemental Draft Environmental Impact Statem&IDEIS” or “SEIS”) for the
proposed TransCanada Keystone XL Pipeline Praopese({nafter “Keystone XL” or the
“Project”).

The Notice of Availability of the Supplemental Dr&nvironmental Impact
Statement for the Proposed TransCanada Keystorreipdline Project was published in
the Federal Register on April 22, 2011. 76 Fedy.R8744. The Notice indicated that
there would be a 45-day comment period ending oe &,2011.1d. at 22745.

These comments supplement those that we filedilgr2) 2010 during the
comment period for the Draft Environmental Impatztt&€ment (DEIS). Because the
SDEIS did little to address many of the conceras te raised in our earlier comments,
we consider all of the points raised previouslyeimain valid whether or not specifically
mentioned in this letter, and not superseded inveay by this document. As such, our
comments of July 2, 2010 are herein incorporatecefgrence in their entirety.

In the comments below, we outline our concernanmgigg the need for further
environmental analysis and public input before @gden is made on this project. The next
round of environmental analysis must include, aithe limited to: a thorough analysis of
a no action option, including clean energy altewest an analysis of alternative routes that
would avoid the Ogallala Aquifer and other impottegsources; an analysis of expected
spill frequency, severity, and emergency respoteesgn light of the Keystone I spills and
the recent Corrective Action Order issued on tlelme; an analysis of the project’s
effect on US petroleum markets; an analysis otthienected Bakken and Cushing

1650 3§ Street, Suite 102W Boulder, CO 80301 Tel: (308)-5595 Fax: (303) 449-6520



Marketlink projects; an analysis of lifecycle greense gasses throughout the entire life of
the project; an analysis of transboundary impas$s@ated with tar sands development in
Canada; an analysis of environmental justice isaamsan analysis of the project’s
impacts to water resources and sensitive wild|ikecges.

Il. PUBLIC PARTICIPATION ISSUES

A. There are Many Serious Concerns About this Projecthat Warrant Further
Public Participation and Further Analysis

Throughout the NEPA process to date, the leveublip involvement and concern
over the impacts of Keystone XL has been unpredederNevertheless, even as the
dangers of this proposed project are becoming asongly apparent, the Department of
State (“DOS” or the “Department”) seems determiteeliimit meaningful participation and
allow this project to proceed as soon as possible.

The very purpose of NEPA is to “ensure that fedegéncies are informed of
environmental consequences before making decisindghat the information is available
to the public,”Citizens to Preserve Better Forestry v. U.S.D341 F.3d 961, 970-71 (9th
Cir. 2003). Indeed, meaningful and effective palplarticipation is one of the cornerstones
of NEPA. The regulations require that agencieslshake diligent efforts to involve the
public in preparing and implementing their NEPA gadures.” 40 .C.F.R. § 1506.6(a).
And the agency must “provide public notice of NER#ated hearings, public meetings,
and the availability of environmental documents”tbat interested persons and agencies
can be informed. 40 C.F.R. 8§ 1506.6(8¢e alsc40 C.F.R. § 1500.2(d) (encourage and
facilitate public involvement); 40 C.F.R. § 150%&p(make diligent efforts to involve the
public); and 40 C.F.R. 8 106.6(c) (agency must lasldponsor public hearings or public
meetings whenever appropriate).

Our initial comments on the DEIS described the @mpdcies of the public
participation process, especially for a projediha$ scope, including but not limited to an
inadequate number of hearings, short notices airgss and remote locations of hearings.

Additional public involvement and NEPA analysis wabgreatly inform the
decision-making process in this case, as more ad questions are raised about the
project’s impacts and the implications to Americans

Most importantly, it cannot reasonably be disputet TransCanada’s and DOS’s
estimates on pipeline spill frequencies, spill antepyand emergency response procedures
have been proven false by the recurring spillsramn§Canada’s Keystone pipeline. As of
the time of this writing, there have now been astel2 spills in Keystone’s first year of
operation, despite incredibly conservative spifireates similar to those made for
Keystone XL! Many of those spills have been significant, dmdpill detection and

! See. e.ghttp://www.calgaryherald.com/business/energy-
resources/TransCanada+shuts+down+Keystone+pip&8ié87 90/story. html
http://michiganmessenger.com/48887/keystone-i-pipdhas-12th-leak-in-first-year
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response times have proven to be inaccurate. Themv no doubt that the analysis for
Keystone XL is flawed and must be revisited.

Furthermore, during a recent House Commerce Comenittaring on a Republican
bill to prematurely cut off the NEPA process forjseone XL, serious questions were
raised about who stands to benefit from this ptejie American people or oil companies
and Koch Industrie$. In fact, new documents show that the pipeliné adgtually increase
prices at the pump for Americanhe public deserves an opportunity to analyze the
impacts of this project on gas prices, which DOS mat yet done.

Many other serious questions have recently arisanrequire more analysis and
public input. Oregon Senator Ron Wyden has beganweestigation into the likelihood
that Keystone XL is an example of oil-industry grimanipulation? A new hydrology
report reveals that the project’s impact on theri@atWilcox aquifer in Texas, and the real
potential for the pipeline to be affected by setsfault lines in that region, are issues that
warrant further analysfs.A group of hydrologists have compiled a list oBnswered
guestions about the project’s potential impact®ebraska’s Sandhills and Ogallala
Aquifer® A study was released that shows the diluted tEtutn be transported in
Keystone XL drastically different from, and morendarous than, conventional crude oil
that is normally transported by pipelinedt is crucial that these questions are answered
before a decision is made on this project.

In light of these new and serious issues that bagen since the last comment
period, the recent events that cast grave doubseme of the most crucial analyses
contained in the DEIS and SDEIS, and the growingllef public concern over Keystone
XL, DOS'’s process violates the letter and intenN&PA’s public participation
requirements. DOS has refused to hold any mdoégliearings, and has refused to allow
the public more that the minimum 45 days to comnoenthe SDEIS. DOS appears
determined to permit this project as soon as ptessib

The public concern over these issues has beereabdtfat despite DOS refusal to
hold any public meetings on these new issues, mendbehe public decided to hold their
own public meetings. On May 12, 2011, hundredsooicerns citizens attended meetings
in states along the pipeline rodte.

The level of public concern over this project anel Aamount of public involvement
have grown since last summer, as more peoplelbaueed about the potential
environmental, social and health impacts of theppsed project. Elected officials along
the pipeline route, voicing the concerns of themstituents, have also become increasingly
involved. Nebraska senator Mike Johanns, a coatieevRepublican, has criticized the

2 hitp://www.reuters.com/article/2011/05/25/idUS388387820110525
% Seeinfra Section IV.C.I.

* Attached as Exhibit A

® Attached as Exhibit B.

® Attached as Exhibit C.

" Attached as Exhibit D.

8 See, e.ghttp://www.hastingstribune.com/news0512pipeline.php
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DOS process and has repeatedly demanded that D@i8cta meaningful analysis of
route alternatives that would avoid the sensitigai@la Aquifer and Sandhilfs.Senator
Ben Nelson of Nebraska has also advocated forasedpublic participatiot?.

On April 5, 2011, over 30 environmental organizasigent a letter to the US State
Department asking for a longer comment peffo@©n May 25, 2001, a group of Nebraska
State Senators wrote to Secretary Clinton, askirdgetay a decision on the project until the
end of the spring legislative session in May 204 2t legislation regarding the pipeline
and its impacts within the state could be considl&reA coalition of faith-based
organizations wrote to Secretary Clinton on Jurig021, urging Dept. of State to deny the
Presidential Permit for Keystone XE.

On May 31, 2011, 34 Members of Congress wrote twedary expressing concern
about the project and requesting an extensioneoétimment period to 120 dal/sThe
letter expressed concern about the lack of ade@utigsis of greenhouse gas emissions,
the need for the pipeline and how it fits in wittegident’s goal to reduce our oil imports,
alternative routes avoiding Sandhills and Ogalfedaifer, pipeline safety, and impacts to
minority and low income communities.

B. The SDEIS Contains Completely New Information, Mking It Necessary for
the Comment Period to Be Extended.

The Department should know from experience withDE$S comment period that
a good deal of time is necessary to adequatelgweand analyze the SDEIS. In response
to mounting pressure from commenters, the Depaitermended the comment period on
the DEIS to 73 days. We felt that the 73-day contrpeniod for the DEIS was hardly
adequate, and we have been given a meager 45aegsment on the SDEIS. Forty-five
days is simply insufficient.

The SDEIS was necessary in the first place becausenenters felt the DEIS
lacked sufficient information to fully assess th¥lKproject. Environmental justice
information, for example, was especially lackinghe DEIS, and we are seeing most of
the environmental justice information for the fitishe now in the SDEIS. Indeed, the
Environmental Protection Agency, exercising itscsglerole in NEPA review under
Section 309 of the Clean Air Act, rated the DEISCasegory 3 — Inadequate Information.
Given that the obvious role of the SDEIS is to pdlewewinformation that commenters
did not have the opportunity to consider in the HEhe Department should allow the
comment period to remain open 120 days, whichtiima period we believe would be
more appropriate and more likely to be sufficienptoperly engage the public and allow
for meaningful public participation.

° http://johanns.senate.gov/public/?p=trans

1% http://bennelson.senate.gov/press/press_releasssNStatement-On-Keystone-Pipeline.cfm
! Attached as Exhibit E.

12 Attached as Exhibit F.

13 http://columban.org/8489/columban-center-for-acayeand-outreach/8489/

14 Attached as Exhibit G.



Furthermore, DOS released the EnSys Report (2di€)issed in detail below, and
stated that it would request public comment ondieisument specifically and
independently®> DOS has failed to do that. Accordingly, we resjubat a separate
comment period be held for the EnSys Report asawasunced in the Federal Register.

C. The Department Should Hold a Series of CommunitMeetings or Field
Hearings

Meaningful public participation is a cornerstoneachieving environmental justice.
CEQ recognized the critical role that public pap@tion plays on the road to
environmental justice when it issued its environtakjustice guidance governing NEPA
compliance. In that guidance, CEQ states unequilypca

CEQ'’s regulations require agencies to mdikigent effortsto involve the
public throughout the NEPA process. Patrticipatiblow-income
populations, minority populations, or tribal pogidas may require
adaptive or innovative approach&sovercome linguistic, institutional,
cultural, economic, historical, or other potenbalriers to effective
participation in the decision-making processeseaufdfal agencies under
customary NEPA proceduré$(Emphasis added.)

CEQ lists a number of steps to be considered ieldping an innovative public
participation strategy. Among those steps aredhewing:

e Coordination with individuals, institutions, or @gjzations in the affected
community to educate the public about potentialtheend environmental
impacts and enhance public involvement; ...

e Provision of opportunities for public participatitimough means other than
written communication, such as personal interviewsse of audio or video
recording devices to capture oral comments; ...

e Use of locations and facilities that are local,\wwsament, and accessible to
the disabled, low-income and minority communitisd Indian tribes .*/

The Department should ensure that communitiestdesta meaningfully engage in
the public participation process by holding pulsiienmunity meetings where residents can
ask questions and thoroughly understand the imtpmiesiof the KXL project. These
meetings are especially important in the Gulf Coagton, where residents are at the
remotest end of this massive project and may benthe impacted on a daily basis with

1576 Fed. Reg. 8396 (February 14, 2011) (“We wilféguesting public comment on this report at an
appropriate time.”).
16 Council on Environmental Quality’s guidance docamé&Environmental Justice: Guidance Under the
{\l7ational Environmental Policy Act,” (CEQ 1997 aigpal 3).

Id.
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the additional burden of air pollution at Gulf Coeefineries. Furthermore, community
meetings would provide the opportunity for the Dépent to survey the mitigation
preferences and needs of impacted low-income, é@migs, and people of color
communities. It is imperative that the Departmewivjmle sufficient opportunities for
public participation and dialogue by holding pubtieetings along the pipeline route,
including in the Gulf Coast region.

Accordingly, we again request that DOS extend tmaroent period for the SDEIS,
hold public hearings in the affected states aldrgpipeline route, and conduct further
analysis in a second supplemental DEIS. We furdguest that DOS delay taking any
action on the Keystone XL Presidential Permit uifitd investigation initiated by Senator
Wyden is completed.

llIl.  DOS HAS FAILED TO MEET TRIBAL CONSULTATION
REQUIREMENTS

In addition to the requirements of the NEPA, Exe@iOrder 13175 directs federal
agencies to conduct government-to-government ctaigais with respect to federal
actions or “policies that have tribal implications’meaning “regulations, legislative
comments or proposed legislation, and other paiajements or actions that have
substantial direct effects on one or more Indidret ..."® President Obama underscored
the importance of E.O. 13175 and the governmeigieernment consultation process in
his November 6, 2009 memorandum to department hedase he states, among other
things, ‘{m]y Administration is committed to regular and maggful consultation and
collaboration with tribal officials in policy dea@ns that have tribal implications including,
as an irlis;[ial step, through complete and consisteptementation of Executive Order
13175’

A. Department of State Has Not Met with Tribal Courtils

We have serious concerns about the adequacy ofilcatien process for the
Keystone XL project. Though the Department claimthe DEIS to have held several
consultation meetings, we question the adequatyoske meetings. (DEIS 1-14) It is our
understanding that the State Department has nowittea single full tribal council. In
order to respect the sovereignty of Indian natitims Department should adhere to
processes that are culturally and legally appleablindian nations. No full tribal council
has had an opportunity to hear a presentation ob &Xo vote on it. Rather, the
Department has tailored a “consultation” process theets its own goals of receiving
NEPA approval for KXL, and in so doing the Departihieas failed to seek meaningful
input and approvals from the many sovereign Indiaimons that may be impacted by

18 See alspCouncil on Environmental Quality’s guidance doeumt “Environmental Justice: Guidance
Under the National Environmental Policy Act,” (CEQ97 at page 9).

19 president Obama went on in his memorandum to redeiteral agencies to create detailed plans on how
they will implement E.O. 13175 and to submit thptns to the Office of Management and Budget wifiin
days. We were unable to find such a plan for theabenent of State and are unaware the Department ha
developed such a plan.
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KXL. We are aware of at least five tribes locatedhe U.S. that have passed resolutions
denouncing the KXL projeé®

B. The Programmatic Agreement Improperly Excludes Mst Tribes

It is also our understanding that only the LoweulBitribe in South Dakota has
been invited to be a signatory on the Programmfegreement and that other tribes are
only afforded an opportunity to “concur” on the jeat, giving them a significantly lower
status that disqualifies them from receiving congagion from project impacts. The
Department has drawn this distinction between thedr Brule tribe and other tribes
because power lines will cross the Lower Brule mest@n and the KXL project will not
physically touch the lands of other tribes. We fih$ distinction arbitrary and
inappropriate. Obviously the KXL project has thegmtial to impact many tribes as well as
individual tribal members. The SDEIS, in fact, setis demographic information that
demonstrates that indigenous people live withinDepartment’s designated four-mile
impact zone of the pipeline. SDEIS at 3-27, 3-2803Yet the Department has done little
to engage in a robust and meaningful public pagitton process with indigenous
communities, whether living on or off reservatiomsa manner that is culturally respectful
and appropriate. We believe that regardless of wendtibes concur on the Programmatic
Agreement or not, and whether they are signatotligd®A or not, indigenous people and
tribal nations should be fully engaged, and governtito-government consultations should
include briefings with tribal councils. Also, theepartment should report in the SDEIS on
whether it has sought to actively solicit tribavgonments with jurisdiction or special
expertise as “cooperating agencies,” as CEQ urgaer&l agencies to do in its July 28,
1999 memorandum to agency hed@md on what the outcome of those efforts were.

IV.  THE SEIS FAILS TO SATISFY NEPA
A. The Purpose and Need of Keystone XL is Flawed

As set forth in our DEIS comments at pages 20482 purpose and need of this
project is unduly narrow and based on inaccurat®. déhe DEIS improperly relied on
increasing crude oil supply in Canada to justify gnoject’s need, while projections by the
US Energy Information Administration (EIA) show Wismand to remain flat in coming
decades. In fact, US reliance on foreign oil isemted to decrease, especially as new laws
and regulations are being implemented that wilhrdracally affect the demand for carbon-
intensive fuels such as tar sands derived fuetthEtmore, the stated purpose and need of
the project is unduly narrow, which results in ayearrow range of alternatives and the
exclusion of many reasonable alternatives that dowtet America’s energy needs. None
of these concerns have been adequately addresgesl SDEIS.

This information was provided to us by the Indigem&nvironmental Network.

2L SeeCEQ Memorandum for Heads of Federal Agencies daigd28, 1999 regarding the designation of
non-federal agencies to be cooperating agenci@splementing the procedural requirements of thadval
Environmental Policy Act.
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1. The SDEIS Fails to Address EPA’s concerns

The Environmental Protection Agency’s (EPA) comteam the DEIS highlighted
many deficiencies in the project’s purpose and ribatihave not been adequately
addressed in the SDEI%.

For example, EPA pointed out that:

We are concerned that the Draft EIS uses an undulpw purpose and need
statement which leads to consideration of a nareowge of alternatives ...By using
a narrow purpose and need statement, the Draftdj#Sts other potential
alternatives as not meeting the stated projectqaérp... EPA recommends that the
State Department frame the purpose and need statt@moee broadly to allow for a
robust analysis of options for meeting nationalrgpend climate policy
objectives?®

In response, DOS modified the SDEIS to include saduditional factors that
should be considered in the national interest deteation. But it failed to amend the
purpose and need to include a broader range ohattees that would meet national
energy and climate policy objections. SDEIS p. liistead, the SDEIS still explains the
primary purpose of the project as transporting eraitlfrom Alberta to PADD Ill markets.
It also, in a cursory fashion, lays out a numbealtdrnatives and explains why they do not
merit full consideration. The narrow purpose apddof the project still results in only
one alternative — the proposed pipeline- garnesimgserious consideration. This does not
meet the requirements of NEPA and the implementgglations.

EPA also complains that the demand scenarios indgbds analysis are
insufficient:

[W]e also recommend that the discussion includesiclemation of different oil
demand scenarios over the fifty-year project lifelVe recommend that this
discussion be expanded to include consideratigomaggosed and potential future
changes to fuel economy standards and the poténtialore widespread use of
fuel-efficient technologies, advanced biofuels afettric vehicles as well as how
they may affect demand for crude il.

In response, DOS adds the analysis of the EnSyl9j2@port commissioned by
DOE. However, DOS’ market analysis falls far shadfrEPA’s recommendation. The
SDEIS only analyzes an arbitrary 20 year demandaste—far short of the 50 year
recommendation made by EPA, which was based oprthect life of the pipeline. SDEIS

22 geeExhibit H. for a more detailed discussion of hitve SDEIS fails to address EPA’s concerns.
Z EPA Comment letter, at 2.
d.



p. 3-178. The SDEIS includes one “low-demandamk! projection, but that projection
does not include the range of potential policieimed in EPA’s comments. SDEIS p. 4-
16.

2. The Purpose and Need must be Amended in LigthteoBakken and Cushing
Marketlink Projects

As discussed in more detail beléWTransCanada has announced that it will move
forward with the Bakken Marketlink and Cushing Mettknk Projects, which are designed
to allow domestic oil producers to upload crudeooilo Keystone XL in Montana and
Oklahoma. Together, the two Marketlink projectd aliow up to 250,000 barrels per day
(bpd) of domestic crude oil to be transported veygtone XL.

The Marketlink projects significantly change théuma, scope, and purpose of the
larger Keystone XL project. The stated purposerseet of Keystone XL is to transport
700,000 to 900,000 barrels per day of Western Qandgdkedimentary Basin (WCSB) crude
oil from Alberta to PADD lll refineries and Cushin@klahoma, and the entire DEIS is
based on that purpo$®.The purpose of Keystone XL, as explained in tB&S, does not
involve transporting domestic crude oil and hereertew configuration does not fit within
the stated purpose.

The announcement that Keystone XL will now carrytai@50,000 bpd of domestic
crude oll significantly changes the NEPA analysislate, as it reduces the pipeline’s
capacity to transport WCSB to the Gulf Coast inoadance with the project’s stated
purpose. If the overall purpose and need of thgept has changed, it must be discussed in
a second supplemental EIS. There may be othevmabke alternatives that fit within the
project’s amended purpose that should be consideratiew DEIS or a supplemental EIS.

The Draft EIS should be amended to reflect any gearnhat may have occurred as
a result of the Bakken and Cushing Marketlink addg, such as changes to economic
projections regarding oil supply and demand, lomglacts associated with the additional
facilities, and impacts from increased domestigoaduction in Montana, North Dakota,
and Oklahoma.

B. The SDEIS Fails to Adequately Analyze Reasonabldternatives

As set forth in our DEIS comments at pages 34-4DSDailed to analyze all
reasonable alternatives to this project, includiligrnatives that would meet the perceived
future energy demands of the U.S. (other than ekipgrcapacity to import tar sands oil).
Fuel efficiency, alternative fuels, electric veltl other clean transport technologies, and
public transportation were not considered as altéres. The Draft EIS also fails to
examine agency-specific alternatives, such asmatees related to river crossings and
wetland fills, system alternatives, alternate reptand alternatives that would reduce
impacts to wetlands and water resources. Finléy/project’s narrow purpose and need

% seeinfra Section IV.C.5.
% DEIS, at 1-3.



results in many reasonable project alternativesuding the no action alternative, being
either excluded from consideration or rejectedon®&of these concerns have been
adequately addressed by the SDEIS.

1. NEPA requires that the State Department Rigdydtisplore and Objectively
Evaluate all Reasonable Alternatives

The requirement to analyze alternatives is inclusiéde in NEPA itself’ The
NEPA regulations applicable to executive brancmags state that alternatives are “the
heart of the environmental impact statement.” A8 Elust present the environmental
impacts of the proposal and the alternatives inpamative form, thus sharply defining the
issues and providing a clear basis for choice anogigns by the decision-maker and the
public?® This analysis must “rigorously explore and objeel evaluate all reasonable
alternatives” to the proposed projétt.

The EIS must “provide full and fair discussion @jrsficant environmental
impacts and shall inform decision-makers and thH#ipwf the reasonable
alternatives which would avoid or minimize adverspacts or enhance the quality
of the human environment® This discussion must include an analysis of ‘ctire
effects,” which are “caused by the action and oetuhe same time and place,” as
well as “indirect effects which . . . are latertime or farther removed in distance,
but are still reasonably foreseeabléAs explained by the White House Council on
Environmental Quality (CEQ), the agency with thep@nsibility to interpret NEPA
must considered reasonable alternatives usingtimving guidelines®

“Section 1502.14 requires the EIS to examine alfomable alternatives to
the proposal. In determining the scope of altéveatto be considered, the
emphasis is on what is ‘reasonable’ rather thawlogther the proponent or
applicant likes or is itself capable of carrying ayparticular alternative.
Reasonable alternatives include those thapeaetical or feasiblefrom the
technical and economic standpoint and using comseose, rather than simply

%" Agencies shall include in EISs “alternatives te fioposed action”, 42 U.S.C. § 4332 (C) (iii) ahall
“study, develop, and describe appropriate altevaatio recommended course of action in any proposal
which involves unresolved conflicts concerning mlggive uses of available resources;” 42 U.S.C3324
(E). Both statutory references are applicable.here

840 C.F.R. § 1502.14.

2940 C.F.R. § 1502.14(a). In addition, “for alteimas which were eliminated from detailed studyebyi
discuss the reasons for their having been elimihatdand] [d]evote substantial treatment to ea¢hrahtive
considered in detail including the proposed acsioithat reviewers may evaluate their comparativetsie
Id.

%940 C.F.R. § 1502.1.

140 C.F.R. § 1508.8.

%2 The Supreme Court has stated in several NEPAidasishat CEQ’s interpretation of NEPA is owed
“substantial deference” by the lower courBepartment of Transportation v. Public Citizém1 U.S. 752
(2004);Andrus v. Sierra Clup442 U.S. 347 (1979Robertson v. Methow Valley Citizens Coung80 U.S.
332 (1989).
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desirablefrom the standpoint of the applicant.” “Forty Mdsked Questions
Concerning CEQ’s National Environmental Policy Retgulations®

2. The SDEIS’s Analysis of Major Route Alternativisdnadequate

a. The use of a border crossing facility near Morga, Montana as a
screening criterion arbitrarily eliminates reasonalde route alternatives
from consideration

The SDEIS excludes reasonable alternative roubes éonsideration by including
screening criteria that do not relate to the pritgqaurpose and need. The objectives for the
Keystone XL are defined in the SDEIS purpose aredirstatement: The primary purpose
and need for Keystone XL as defined in the SDEI$oiprovide the infrastructure
necessary to transport WCSB heavy crude oil froerbtbrder with Canada to delivery
points in PADD lIl in response to the market demahcdefineries in PADD Il for heavy
crude oil.”*® An additional purpose of the proposed Projectdsitansport WCSB heavy
crude oil to the proposed Cushing tank farm in oesp to the market demand of refineries
in PADD Il for heavy crude oil*® NEPA requires the State Department to rigorously
explore and objectively evaluate all reasonableradttives, or alternatives that meet the
purpose and need for the proposed action as defipéue agency in the EfS However,
the SDEIS improperly screens reasonable routenaltiges from consideration because
they do not enter the United States near Morgamtsfa.

The SDEIS uses control points, or “locations wradternatives would have to
begin and end to meet the Project objectives” teestalternative¥ The SDEIS includes
the U.S./Canadian border crossing between Saskeachand Montana near the town of
Morgan, Montana as a control poiitThe Morgan, Montana border crossing facility does
not meet the SDEIS definition as “a location whalternatives would have to begin and
end to meet the Project objectivéd Route alternatives exist that would meet the Rttsje
objectives of transporting WCSB heavy crude fronm&ia to delivery points in PADD llI
and the Cushing tank farm while using border cras§cilities in locations other than
Morgan, Montana. Screening alternatives that daiseta border crossing facility near
Morgan, Montana arbitrarily eliminates reasonablges from consideration in violation
of NEPA.

3 Vol. 46 Federal Register 18028, Question 2a; all awww.nepa.goyemphasis in original
% San Juan Citizens Alliance v. Norton, 586 F.Supd.2#0

D.N.M.,2008; National Environmental Policy Act 09@9, § 10242 U.S.C.A. § 4332

% SDEIS, at 1-5.

% SDEIS, at 1-5.

37 Natural Resources Defense Council, Inc. v. U.SefoBervice634 F.Supp.2d 1045, 1059
E.D.Cal.,2007;llio'ulackalani Coal. v. Rumsfe]di64 F.3d 1083, 1097 (9th Cir. 2006) (citiNgr. Coalition
for Alternatives to Pesticides (NCAP) v. LyBg4 F.2d 588, 591-592 (9th Cir.1988)).

% SDEIS, at 4-31.

% SDEIS, at 4-32.

“° SDEIS, at 4-32.
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The SDEIS notes that the Morgan, Montana bordessong facility is where the
portion of the pipeline which has been permitteddaynada would terminafé The
statement of purpose and need for Keystone XL doesiclude the need to use a route
approved by Canadian regulators in a process ttatad consider environmental impacts
in the United States. Therefore, an otherwise rantyitcriterion which screens reasonable
alternatives on this basis is impermissible. UNIEPA'’s reasonable alternatives
provision, the State Department “may not definedhjectives of its action in terms so
unreasonably narrow that only one alternative feomong the environmentally benign
ones in the agency's power would accomplish thésgidahe agency's action, and the EIS
would become a foreordained formalifi. The Canadian portion of the pipeline has not
been built. The approval of a route from Hardestperta to Morgan, Montana by
Canadian regulators at the National Energy BoaiEB\does not suggest that a route
using another border crossing facility is techrycadfeasible. On the contrary, in 2007 the
NEB approved another route from Hardesty, AlbestRémbina, North Dakota for the
Keystone | pipeliné? Finally, the NEB did not consider environmentapats in the
United States or consult with federal agencies wiemitting a Hardesty, Alberta to
Morgan, Montana. The approval of a border facilityMorgan, Montana by the Canadian
government does not diminish the State Departmeasigonsibilities under NEPA to
rigorously explore and objectively evaluate allsaable alternatives’

The State Department tacitly confirmed this poybhbefly considering the
Express-Platte Alternative 1, an alternative thigioated at Hardesty, Alberta and
extended into the United States at a point othean ttrear Morgan, Montana. This route
used a border crossing facility in the Port of WHldrse, Montana, located west of Morgan,
Montana. The State Department screened this rétet@ative on two grounds. First, State
Department found it did not offer an environmermidvantage over the proposed route
because its greater length would cause it to immace acres than the proposed rdte.
Second, it found that because it would require 3€Gamada “submitting a new permit
application to NEB for a revised route in Canacdhal the approval process would not be
completed in a time frame that would meet the psepdProject objective$®However,
the SDEIS does not include any discussion of caadmme constraints and how they
would impact the Project’s objectives. Moreoveg kbgal requirement to rigorously
explore and objective analyze all reasonable atares must be more than “pro forma
ritual; rather, the agency must seriously consadrnative actions to avoid environmental
costs.*” For an analysis of alternate routes to be anytbthgr than a pro forma ritual, it
would have to countenance the possibility thatlterreative might exist which would have

*! SDEIS, at 4-32.

2 National Parks & Conservation Ass’n v. Bureau ohtdldlanagemen606 F.3d 1058, 1070 (9th Cir.
2010).

“3 http://www.transcanada.com/3115.html

440 C.F.R. § 1502.14(a). In addition, “for alteimas which were eliminated from detailed studyebyi
discuss the reasons for their having been elimihatdand] [d]evote substantial treatment to eatérahtive
considered in detail including the proposed acsioithat reviewers may evaluate their comparativetsie
Id.

** SDEIS, at 4-36.

*° SDEIS, at 4-36.

4" Southern Utah Wilderness Alliance v. Nort@87 F.Supp.2d 48, 52 (D.D.C. 2002).
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a lower environmental impact — a finding which wabakcessarily impact an applicant’s
timeline. Screening out all reasonable alternatifias might adversely impact an
applicant’s timeline would effectively render th&RA alternative analysis meaningless.

b. The SDEIS did not consider reasonable route atnatives

I. The SDEIS did not consider the Pembina, Nortkddato Steele City,
Nebraska route

The purpose and need statement for the projectindiydes the need to transport
WCSB crude from the border with Canada to existiaivery points in PADD Il and
supplement deliveries to the Cushing Oil TermindPADD I1.*® This purpose and need
does not require the exclusive use of a contraitgaiMorgan, Montana and could be met
from a border facility near Pembina, North Dakd@wg.limiting its evaluation of
alternatives to those crossings at or west of Mor@ygontana the SDEIS impermissibly
eliminated from consideration all reasonable roties both avoid the Ogallala Aquifer
and are not longer than the proposed alternative.

The SDEIS did not consider any route alternatiom@fthe most direct route
between the Canadian border and Steele City, Niedor&sich a route would enter the
United States in the vicinity of Pembina, North Dekand avoid the Nebraska Sandhills
and the majority of the Ogallala Aquifer. At appioately 640 miles, it would be shorter
than any route analyzed by the SDEIS, includingottoposed Keystone XL route. The
alternative proposed in the DEIS, which takes ti@test route from Morgan, Montana to
Steele, City, would be 840 miles in length. In didadi, the majority of this route would
parallel the existing right-of-ways for TransCanad&eystone | pipeline.

The route from Pembina County to Steele City wasrd@ned to be a viable route
by the State Department in the final EIS it isstegdhe Keystone | pipeline on January 11,
2008%° At that time, the State Department determinedttfiatroute follows the shortest
route possible between the Canadian border andi@ush

Under NEPA, the existence of reasonable but unexedmalternatives renders an
EIS inadequaté’ An alternative route beginning in the vicinity®émbina, North Dakota,
is reasonable as it would meet the project’s stategose and need by allowing the
transport of up to 700,000 bpd of WCSB crude oiPyeline to PADD Il refineries and
to the Cushing Oil Terminal in Cushing, Oklahoth&herefore, it is a reasonable
alternative under NEPA and the State Departmenagjsired to consider it in detafl. An

*® SDEIS, at 1-5.

“9 Department of State, Final EIS for Keystone XIn.Jbl, 2008
(http://'www.keystonepipeline.state.gov/clientsity/ktone.nsf?Open).

*0 Center for Biological Diversity v. U.S. Dept. oférior, 623 F.3d 633642 (9th Cir. 2010); National
Environmental Policy Act of 1969, § 102(2)(@R U.S.C.A. § 4332)(C); 40 C.F.R. § 1502.14(a)

°L SDEIS, at 1-5.

*2 BioDiversity Conservation Alliance v. Bureau of daanagement08 F.3.d 709, 714 (10th Cir. 2010).
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EIS must devote substantial treatment and rigoyoesshmine this alternative with the
detailed analysis necessary to permit a reasor@idechetween it and the proposed rotite.

il. Gulf Coast segment without the Steele City ssgm

In addition, the SDEIS does not discuss a readenmabject alternative for the
proposed project that only includes the Gulf Ceagfment without the Steele City
segment. This alternative would also meet thedefasibility within the project’s stated
purpose and need by facilitating the movement ofSB@rude to refineries in PADD IlI.

It should be noted that under NEPA, the State Depart “must consider such alternatives
to the proposed action as may partially or completeet the proposal’s goal”’NEPA
requires a rigorous and objective consideratiothisfreasonable route alternative.

(o} The SDEIS contained insufficient considerationfadentified alternative
routes

The SDEIS did not consider alternatives to the pseg project in sufficient detail.
An EIS must study reasonable alternatives to aqeeg action under NEPA in detail.
Federal regulations require that the State Depantohevote “substantial treatment” to and
“rigorously explore and objectively evaluate aksenable alternatives™

The SDEIS considered five alternatives for the é&ieCity Segment,” including
the Express-Platte alternative, Steele City alteraa (SCS-A), SCS alternative AlA,
SCS alternative B (SCS-B) (the proposed projediejpthe Keystone Corridor Alternative,
the 1-90 Corridor Alternative and the Baker alteivea®® However, the limited examination
of each alternative other than the proposed r&@&-B, does not meet NEPA’s
requirement to rigorously explore these alternatiidne CEQ NEPA regulations explicitly
require an agency to “devote substantial treatrteeatich alternative considered in detalil
including the proposed action so that reviewers mafuate their comparative merfts”
and has explicitly warned against uneven treatrokalternatives in its answer to the
guestion of whether the “analysis of the ‘propoaetion’ in an EIS is to be treated
differently from the analysis of alternatives”:

“The degree of analysis devoted to each alternatitiee EIS is to be substantially
similar to that devoted to the ‘proposed actiorcti®a 1502.14 is titled,
‘Alternatives including the proposed action’ toleet such comparable treatment.
Section 1502.14(b) specifically requires ‘substriteatment’ in the EIS of each
alternative including the proposed action. > .”

3 Sjerra Club v. Federal Highway Admji7.15 F.Supp.2d 721, 729 (S.D. Texas 2010).

** Fund for Animals v. Nortqr365 F.Supp.2d 39428 (S.D.N.Y. 2005).

*Seed0 C.F.R. § 1502.14(a) & (b) (200@enter for Biological Diversity v U.S. Dept. ofénibr. 623 F.3d
633, 642 (9th Cir. 2010).

% SDEIS, at 4-35.

" 40 C.F.R. § 1502.14(b).

%8 40 Most Asked Questionk]., Question 5b.
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Furthermore, the SDEIS does not adequately anaby#tes that would avoid
impacts to the Sandhills or the Ogallala AquifemnisTarea is a key area of environmental
concern, as evidenced by the intense public oppoditom the Nebraska public and the
elected officials there.

The SDEIS also does not analyze how each routedvowlact the endangered
American burying beetle (ABB), and analyze an algéve that would avoid known areas
of burying beetle populations. The Draft Biologi¢asessment for Keystone XL
concluded that the Project “may affect and is iikel adversely affect” the beefléAs a
result, formal consultation has been initiated wvifitb United States Fish and Wildlife
Service (FWS) regarding potential impacts to thetle&® The ABB has lost nearly 90% of
its habitat, and the two remaining areas of habitatin east central Nebraska and southern
South Dakota; and in eastern Oklahoma, southermasdkd, and western Arkansas. The
SEIS should rigorously explore routes that wouldidthese important areas.

3. The SDEIS Fails to Address EPA’s Concerns RingrAlternatives

EPA’s comments described many deficiencies irtB&S alternatives analysis.
Those problems have not been adequately addressieel SDEIS?

For example, EPA explained:

We are concerned that the Draft EIS does not alglyze the environmental
impacts of the no-action and other alternativekingacomparison between
alternatives and the proposed project more diffitul

The SDIES, however, still does not thoroughly aralginy alternative except the
proposed project. The only arguable “analysistiere the SDEIS excludes them from a
detailed analysis. To the degree that other ates®s, including no action, are analyzed, it
is in the context of their exclusion from detaibathlysis. EPA’s comment regarding
comparison of alternatives “on an equal footingttterly ignored.

EPA was also concerned with the insufficient analg$ the “no action” alternative
based on a narrow statement of purpose and neethalend, EPA requested a thorough
analysis of the no action alternative, including kbng-term benefits of avoiding
heightened reliance of high-carbon tar sands fuel:

EPA believes it is important to ensure that théedénces in the environmental
impacts of non-Canadian crude oil sources andaoitls crude be discussed.
Alongside the national security benefits of impagtcrude oil from a stable trading
partner, we believe the national security implicasi of expanding the Nation’s

%9 Keystone XL Project Applicant — Prepared Biologidasessment, pp. 1-6, 3-24, Table 1.3-1.
%0 Keystone XL Project Applicant — Prepared Biologidasessment, pp. 1-3.

81 SeeExhibit H.

%2 EPA Comment letter, at 2.
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long-term commitment to a relatively high carbonrse of oil should also be
considered?

The SDEIS’s is still based on short-term demandyaisathat downplays the long
term benefits of not granting a permit. SDEIS 204- The SDEIS does state that there are
differences between tar sands oil and conventionale oil, but downplays some of those
impacts and ignores others.

The EPA was also concerned that no alternativasatbald mitigate the project’'s
greenhouse gas emissions were considered, inclbditngrelatively minor alternatives
(more efficient pump stations) as well as majorjgubalternatives (use of renewable and
efficiency measures):

[W]e recommend that the State Department expandiioeission of alternatives or
other means to mitigate the [GHG] emissions... tla@eesa number of other
mitigation opportunities to explore, including caitof fugitive emissions,
pumping station energy efficiency, and use of reatdes power, where
appropriate... alternatives that could significamdguce extraction-related GHG
emissions... could include a smaller-capacity pipgebn deferring the project until
current efforts to reduce extraction-related GHGssions... are able to lower
GHG emissions to levels closer to those of convenati crude’”

Similarly, we raised these issues in our DEIS cemtst”

The SDEIS does not consider these types of aliggsat The SDEIS states that
there is “likely to be a market demand for substhmcreases in the volume in crude oil
from the oil sands over the next 20 to 25 years! @ncludes that “use of alternative
energy sources and energy conservation in meetiadsifor transportation fuel are not
considered an alternative to the proposed Proj&REIS p. 4-18. The SDEIS does
mention some federal and state programs regul&Gs, but there is no substantive
discussion of aggressive standards could trulyaediemand.

The SDEIS’ discussion of Low Carbon Fuel Stand@c@¥S) is entirely
unsatisfactory, as it cites an industry-commissioreport that says that California’s LCFS
might result in fuel shuffling which could in faehd up increasing emissions. This
analysis is incorrect or misleading on severalleveéirst, it fails to account for the market
signal for oil companies to reduce upstream pradoamissions and to receive credit
under a LCFS. Crude oils with lower emissions Wélat a premium with respect to crude
oils with high emissions. Second, transport ofleroils represents approximately 1-2% of
the entire fuel lifecycle. This is marginal compte the overall savings from a LCFS
program. Finally, the goal of the low carbon fa&lndard is not to continue reliance on
marginally lower-carbon fossil fuels, but rather eincourage the development of ultra-low

&3 d.
54 EPA comment letter, at 3.
% SeeDEIS Comments, at 34-40.
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carbon fuels such as advanced biofuels, transpmrtatectricity, biomethane, and
hydrogen. These issues must be re-analyzed iw&a4S.

EPA was also concerned with the lack of alternatoeges analysis:

Pipeline routing alternatives that avoid Sole Seukquifers, SWPAs
[Source Water Protection Areas], and wellhead ptate zones are
preferred®

The SDEIS does provide a brief discussion of adtéwe routes, but
presents them in such a way that they are neclgssaciuded from meaningful
consideratiorf’ The SDEIS also fails to analyze — even in a ayrsmnner —
several reasonable alternatif&sAgain, the narrow statement of purpose and need
serves to exclude alternatives that might otherWweseonsidered reasonable and
worthy of detailed analysis. The result is that decision maker has no reasonable
alternatives to weigh against the preferred altérea-the only decision
contemplated is an up or down vote on the proppseject.

4, The SDEIS Fails to Discuss Alternatives thdisBathe new Project Purpose

As discussed beloW, TransCanada has announced that it will move fatwath
the Bakken Marketlink and Cushing Marketlink Progeevhich are designed to allow
domestic oil producers to upload up to 250,000 dipctude oil onto Keystone XL. This
announcement changes the nature, scope, and pufotbgeKeystone XL project. The
stated purpose and need of Keystone XL— to transjid,000 to 900,000 barrels per day
of WCSB crude oil from Alberta to PADD Ill— is notger accurate and must be updated.
Furthermore, reasonable alternatives that fit withe project’'s amended purpose that
must be considered.

If the new purpose is to alleviate a bottlenecthm pipeline system at Cushing,
Oklahoma and eliminate a glut of WCSB crude inR#D Il market, that purpose must
be disclosed and alternatives that fit within ghatpose must be analyzed. For example,
the Gulf Coast section of the Keystone XL was rvtsidered on its own as a lesser
alternative, presumably because it would not fihw the project’s overall purpose of
transporting WCSB crude from Canada to PADD llirrefies. If a purpose of the project
is now to transport domestic crude to PADD Il nefiies, the Gulf Coast section should be
analyzed as a reasonable alternative.

Similarly, the project should be analyzed in coejion with the cumulative effects
of other reasonably foreseeable pipelines thaplarened to alleviate the Cushing
bottleneck. For example, Enbridge’s proposed Mam&ipeline would transport up to

5 EPA Detailed Comments (attached to letter), at 8.
®” See suprasection IV.B.2.
% See suprasection IV.B.2.
% Seeinfra, Section IV.C.5.
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350,000 bpd from Cushing to PADD llI; and Energgisfer Partners’ proposed Double E
pipeline would transport up to 450,000 bpd from i@ng to PADD I11.”°

C. The SEIS Fails to Adequately Analyze all Directindirect, and Cumulative
Impacts of the Keystone XL Project

1. SDEIS Does Not Adequately Analyze the Effecthef Proposed Project on the
Crude Oil Market

In Section 1.4 of the SDEIS, DOS discusses itsé¢ssment of the market dynamics
of the crude oil market” as it relates to the “mse and need of the proposed Projétt.”
In addition to the EnSys report and other documgrasthe SDEIS relies upon, in order to
fully analyze the market dynamics of the proposegjeet the SDEIS also should have
assessed 1) the pricing effects documented in Camada’s own documents and
testimony, and 2) the effects on oil exports imiigf actual refinery capacity. Because the
SDEIS does not include a complete analysis of tiessees in its assessment of market
dynamics, both this assessment and the SDEIS'yasalf the purpose of and need for the
Project (which is predicated on this market asses$nis deficient.

a. The SDEIS does not adequately analyze the effexftthe proposed
project on oil prices

The SDEIS does not adequately address concernsliega@rice increases in the
oil market due to the shift of refining from PADDtb PADD Il as a result of the
proposed Project.

In documents supporting its application to the C#araNational Energy Board,
TransCanada projected that Keystone XL would ireg@eansportation costs incurred by
Canadian oil producers, reducing their netbackegrtzy $0.65 per barré. The same
document references another model that projectgshib&eystone XL pipeline would
increase the cost of crude delivery to Houston ffi#h21 to $6.55, or $2.04 per barfel.

In addition, the withdrawal of oil from Enbridgepeilines to Keystone XL is expected to
increase Enbridge tolls to Chicago by about $0&%arrel’* Absent any other effects,
these additional shipping costs would result inpodducers receiving lower netback prices
for their crude production in the short-teffhHowever, TransCanada documents indicate
that in the long term, by affecting market supptiis strategy would be intended to raise
the price in PADD Il [the Midwest] and raise theeeage netback pricé®

O http://online.wsj.com/article/BT-CO-20110511-71 71&ml

"' SDEIS, at 1-6.

"2 TransCanada Keystone Pipeline GP LTD., Applicat@rCertificate of Public Convenience and
Necessity, Keystone XL Pipeline, Sept. 3, 2009, émtix A, at 18 (Adobe pg. 3Gyailable at
https://www.neb-one.gc.ca/ll-eng/Livelink.exe/fet@®00/90464/90552/418396/550305/556487/569072/B-
23b__Keystone Reply Evidence - A1L1T6 .pdf?nodeb@®2BI9&vernum=0&redirect

31d., Appendix A, at 11.

1d., Appendix A, at 13.

®d., Appendix A, at 16.

®1d., Appendix A, at 17.
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A TransCanada report indicates that “[rlemovinguwoés from the PADD I
market could cause PADD Il demand to exceed thiadka supply.”’ But cooperation
with a large percentage of the Canadian heavyrodywction market, or at least 380,000
bpd, is necessary to increase the PADD Il and @npaices’® As recognized in the
SDEIS, the proposed Project has obtained this sapgsapacity through long-term
contractual commitments from Canadian produ€&ras a result, the Keystone XL
pipeline is expected to increase the cost of Camactiude by $3.00 per barrel in the Gulf
Coast market (PADD IIl) and by $6.55 in the Midweside market (PADD II§°

In short, it is estimated that the increased trartgfion costs for Canadian crude
producers of $1.37 billion in 20¥3would be offset by higher prices for Canadian lyeav
crude, resulting in an increase in gross revenugartadian oil producers of $1.8 billion to
$3.4 billiorf? and a net increase in profit for Canadian oil pieds of between $400
million and $2 billion®** Another TransCanada estimate projects an incrafg® billion
and $3.9 billion in revenue in 20$3.Put another way, TransCanada estimates that U.S.
consumers will suffer up to an additional $4 billim oil costs as a result of the proposed
Project. The SDEIS fails to account for theseipgeffects in its assessment of the oil
market dynamics that underlies its analysis ofpilngose of and need for the proposed
Project. As such, both are deficient.

b. The SDEIS does not adequately analyze the effexdtthe proposed
project on oil exports

The SDEIS does not adequately address the effébeqiroposed Project on oil
exports in light of actual refinery capacity, leaglito an inaccurate assessment of the need
for the Project.

As noted in the SDEIS, “[tlhe volume of future UiGports of WCSB crude oil
will be dependent on the available capacity of detingipelines, the level of demand for
WCSB crude oil from Asian refiners, and the ovelalel of crude oil demand in the
U.S.”® However, additional economic analyses indicae thS. refinery capacity and the

" TransCanada Report to NEB, Appendix 3-1: Suppty Market Assessment, Purvin & Gertz Inc., at 26,
available athttps://www.neb-one.gc.ca/ll-
eng/Livelink.exe/fetch/2000/90464/90552/418396/3%8)8356487/549220/B-

1f Supply and_Markets %28Tab_3%29 incl. Appendik 3A1I9R7?nodeid=549324&vernum=0&redi
rect=3

8 Canadian National Energy Board, Hearing on Trans@a Keystone Pipeline GP Ltd. Keystone XL
Pipeline, Sept. 17, 2009, at 3Railable athttps://www.neb-one.gc.ca/ll-
eng/Livelink.exe/fetch/2000/90464/90552/418396/380870526/570650/A1L3V6__ Vol.3-
ThuSep17.09?nodeid=570651&vernum=0

1d.; see alsBDEIS at 1-11 and 1-12.

8 TransCanada Report to NEB, Appendix 3-1, at 28.

:z TransCanada Application for Public Convenience ldadessity, Appendix A, at 18.

1

8 TransCanada Report to NEB, Appendix 3-1, at 29.

% SDEIS, at 1-9.
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effect on exports is also an important factor — thra is not analyzed by the SDEIS.

The SDEIS, citing the 2010 EnSys report, states“®aDD Il Gulf Coast
refineries have the capacity to refine over 5 millbpd of heavy crude oif® The SDEIS
suggests that these refiners would be willing tccpase and, in the face of predicted
declining or uncertain production from other suprsij would purchase Canadian créile.
But the SDEIS does not account for the fact tha fiotential market is [actually] smaller,
probably no more than 1.7 million barrels per d&yThis is “because other oil producers
have longterm supply agreements with Gulf refin€rsese contracts effectively tie up
more than half the refining capacity on the GulieTefiners that have made these
arrangements will be unable to buy significant diies of Canadian crudé® But
because the proposed Project “would push betwe@/®80 and one million barrels per
day of crude on these buyers[, p]rice reductionstrba expected® due to the resulting
“surplus in the U.S. Gulf.” Because “existing inmf@ys are not likely to concede market
share to Canada,” “some Canadian oil will needat@xported from the Gulf” to deal with
this surplus, and the likeliest clearing markeEisna®™

The SDEIS states that “[t]he primary purpose ameldnof the proposed Project is to
provide the infrastructure necessary to transpdZiSB heavy crude oil from the border
with Canada to delivery points in PADD lll in regpse to the market demand of refineries
in PADD Il for heavy crude oil. This market demaisdiriven by the need of refiners in
PADD lll to replace current feed stocks of heawyda oil obtained from other foreign
sources with crude oil from a more stable and bédigource.* However, the economic
analysis above indicates a much lower PADD llIrrefy capacity, and therefore lower
PADD Il demand, which the SDEIS analysis doesautress.

The SDEIS fails to address fully the pricing efeeahd refinery capacity and export
issues discussed above in its assessment of dietdynamics that underlies its analysis
of the purpose of and need for the proposed Projgetause the SDEIS does not address
this relevant information, its analysis is defidien

2. The SDEIS’s Oil Spill Risk and EnvironmentalifSequence Analysis is
Insufficient and Flawed

The SDEIS consideration of the Keystone XL spgkrcontains a number of technical
and analytical flaws which lead to an inaccurageasment of the project’s impacts. The
SDEIS underestimates in increasing size and cdgtipeline spills in the United States,
contains flawed projections of Keystone XL'’s spigk as well as technical inaccuracies
regarding the properties and risks of diluted biam

% SDEIS, at 1-10.

8 SDEIS, at 1-10 — 1-11.

8 philip K. Verleger, Jr., PKVerleger LLC, “The T8ands Road to China,” (May 2011), at 10, attaclsed a
Exhibit I.

8 Verleger at 11.

D 'verleger at 10.

%L verleger at 9.

% SDEIS, at 1-5.
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a. The SDEIS draws faulty conclusions when considieg the U.S pipeline
spill incident history

I. The SDEIS draws incorrect conclusions regardingage pipeline spill
volume statistics

The SDEIS underestimates average pipeline spillnael statistics. The SDEIS
contradicts its own analysis when considering desae in the average pipeline spill
volume. The analysis correctly states that af@€02, the Pipeline and Hazardous
Materials Safety Administration (PHMSA) lowered tll release volume necessary to
trigger a report from 50 barrels to 5 gallotisThe SDEIS then notes that because of this
reporting change, “PHMSA data prior to 2002 likelyead to over estimates of average
spill volumes.®* It immediately follows this statement with thenemdictory conclusion
that the higher spill volumes for the 20 year peripom 1991-2010 when compared to the
5 year (2006-20010) or the 10 year period (2001020k&ely reflect “the higher level of
integrity for newer pipelines and the effects argmasingly stringent regulatory
requirements.?® On the contrary, the recent decline in the avespijevolume is more
likely due to the fact that PHMSA changed its spltording criteria to include smaller
volume spills.

In fact, PHMSA data taken from a time period whiea 5 gallon spill minimum
reporting requirement where in place show thatayeispill volume released and net
barrels lost in significant incidents on the U.8slobore hazardous liquid pipeline system
have increased. The U.S. on-shore hazardous Impédine system spilled more product in
the five year period from 2006 to 2010 than dutimg prior five year period from 2002-
2006%° As Table 1 shows, gross spill volume increase@.B¢%, net volume lost (or
product that was not recovered) increased by 22alfrage gross volume lost per spill
increased by 17.6%, and average net volume logtpkincreased by 34.9%.

% SDEIS, at 3-87

%d.

% SDEIS, at 3-88

% PHMSA Onshore Hazardous Liquid Spill Data,
http://primis.phmsa.dot.gov/comm/reports/safetyPSghtml?nocache=117# _liquidon
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TABLE 1.
Comparison of significant spill volumes on U.S. lbooie hazardous liquid pipeline
system between 2002-2006 and 2006-2010
2002-2006 2006-2010 | Increase in 2006-
2010
Gross volume spilled 104,786 111,599 6.5%
(bbl)
Net volume lost (bbl) 56,685 69,219 22.11%
Gross volume per spill 174 205 17.6%
(bbl)
Net volume lost per spill 94.2 127 34.8%
(bbl)

il The SDEIS does not analyze the impact of ireirgpproperty damage costs

per pipeline spill

The economic costs of property damage causedpejine spills are an important
impact of the proposed Keystone XL project. While SDEIS includes data showing that
the cost of property damage caused by the U.Shore shrazardous liquid pipeline system
has been steadily increasing over the last tweadysy it does not comment on this
information or consider the project’s economic ircigan context of this daff.PHMSA
data show that after adjusting for the inflatidre tiverage property damage caused by a
significant pipeline spill has increased nearlyfsixi from over the last twenty years while
the overall costs of significant pipeline spillsreancreased almost four fold (Table3).

9 PHMSA Onshore Hazardous Liquid Spill Data,
http://primis.phmsa.dot.gov/comm/reports/safetyPSghtml?nocache=117# _liquidon

% SDEIS, at 3-90.

% PHMSA Onshore Hazardous Liquid Spill Data, 2011
http://primis.phmsa.dot.gov/comm/reports/safetyPSghtml?nocache=117# _liquidon
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TABLE 2.
Increasing cost of significant incidents on the Wb&shore hazardous liquid
pipeline system (adjusted for 2010 doll&3)
Average annual property Average property damage

damage per incident
1991-1995 $54,500,000 $336,000
1996-2000 $102,000,000 $705,000
2001-2005 $116,000,000 $960,000
2006-2010 $202,000,000 $1,860,000

b. The SDEIS underestimates the risk of incidentsn Keystone XL

I. The SDEIS draws unsupported conclusions regarthe impact of the fifty-
seven special conditions on the safety of Keystane

The SDEIS states that the incorporation of thg-Bven condition that Keystone
XL had agreed to in its application for a speciadpit to operate at higher pressures
“would result in a Project that would have a degresafety over any other typically
constructed domestic oil pipeline system underenircode and a degree of safety along
the entire length of the pipeline systeti"However, the SDEIS does not contain the
analysis necessary to support this assertion, BwstSDEIS does not compare the
Keystone XL operating under these conditions witipgcally constructed domestic oil
pipeline system under current code. Many of theselitions appear to be substantive
restatements of regulations pipeline operatoradirenust follow. For example, special
condition 13 requires that Keystone XL ensure tisdittings and components have a
pressure rating commensurate with the Maximum Qiper®@ressure of the pipelif It
would be troubling if PHSMA didn’t already requitleis of Keystone XL and other
pipeline operators in 49 CRF § 195.118. Specialipron 33 appears to require that
Keystone XL restate PHMSA regulation 49 § 195.020ch requires operators of large
pipelines to ensure their pipelines are compatiblk in-line inspection tool. Special
provision 34 mandates that Keystone XL limit basdiment and water to 0.5% by
volume, a regulation that pipeline operators alygadst meet under Federal Energy
Regulatory Commission regulatioff§. The assertion that these conditions will increase
Keystone XL's safety relative to other pipelinessinalso show 1) how these conditions
actually differ from those already required by region or used in industry practice and 2)
how those differences meaningfully address thesnmised by Keystone XL.

19 pHMSA Onshore Hazardous Liquid Spill Data, 2011,
http://primis.phmsa.dot.gov/comm/reports/safetyPSghtml?nocache=117# _liquidon
91 SPEIS, at 3-84

92 SDEIS, at 3-7

% SDEIS, at 3-19
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Finally, it is not clear that these conditions legally enforceable. Appendix C of
the SDEIS includes a recommendation by PHMSA tmatiepartment of State require
TransCanada to incorporate the fifty-seven conaitimto Keystone XL's “written design,
construction, and operating and maintenance pladpecedures'® While the State
Department may include these as conditions fortgrgiransCanada a Presidential
Permit under E.O. 13337. However, E.O. 13337 doéprovide a means for State
Department to enforce conditions after a PresideR&rmit has been granted. Moreover,
outside of the context of a special permit, itas cear that PHMSA has the regulatory
authority to enforce a higher regulatory burderKeystone XL than other similar
hazardous liquid pipelines. The SDEIS cannot reasigrclaim that Keystone XL will be
safer than other typically constructed pipelineghmnbasis of an unenforceable agreement
TransCanada made with the Department of State EMISA. The SDEIS should establish
the legal authority that would allow PHMSA to erderthese voluntary conditions and
ensure that TransCanada maintains them throughellife of the project.

il. The SDEIS makes unsupported conclusions reggrifie Project’s risk of
outside force damage

The SDEIS makes unsupported conclusions regartda@toject’s risk of outside
force damage. In its analysis, it concludes thatbse “older pipelines contain a
disproportionate number of smaller diameter pipeb reduced wall thicknesses” they will
be “more easily crushed or broken by mechanicaipagent or earth movements than
larger diameter pipelines such as that of the megdroject.**® The SDEIS does not
provide information that would support this conabus First, the SDEIS does not provides
a basis for its assertion that 1) older pipelir@stain a disproportionate number of smaller
diameter pipes, 2) that these pipeline have walkttesses which are less than the 0.465
inch pipe walls proposed for the Project or 3) thaty have a greater rate of incidents
related to outside forces. In fact, a 2004 repypithie Transportation Research Board
concluded its treatment of third-party risk to pipes by saying that while the 2% of the
U.S. pipeline system built before 1930 has a hidjkelihood of problems, “the differences
from one decade to the next since then is not sigmjificant.”.°® Second, in assessing the
risk of outside force damage, the SDEIS ignoresrtipact of differences in operating
pressures between the Project and smaller pipeliimsner walled pipelines will also
generally operate at lower pressure.

iii. The SDEIS’s analysis of corrosion rates isafd
The SDEIS’s treatment of historic corrosion ratesflates internal and external

corrosion, stating that new pipe generally usesemadvanced coatings and cathodic
protection to reduce corrosion potentiiHowever, internal corrosion is not mitigated by

194 5pEIS, Appendix C at 1.

1% SpEIS, at 3-91.

1% Transportation Research Boafdansmission Pipelines and Land Use: A Risk-Infatipproach
Special Report 281, 2004, pg. 105.

7 SDEIS, at 3-91.
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cathodic protection or external coatings and igdhr a result of in-service conditioh.

As such, the study by Kiefer and Trench cited ySIDEIS showed that with the
exception of the 2% of pipelines built before 198&wer pipelines did not exhibit lower
rates of internal corrosiol® Recent reports have suggested that diluted bitura@sport
may subject pipelines to higher risks of interrarosion’'® The SDEIS should assess the
Project’s risks due to internal corrosion and duexternal corrosion separately, and
should include factors which would increase itcepsibility to these processes.

The SDEIS does not include corrosion as a potecdiase of very large spills, or
those greater than 210,000 gallons, in section.3.Bress corrosion cracking is difficult
to detect and known to cause catastrophic failurggpeline systems. The recent pipeline
failure in Kalamazoo, Michigan involved a spill@fer 840,000 gallons. Initial
investigations suggest that stress corrosion angakiay be been the cause of that failure.
The SDEIS should be updated to include this risk.

While the SDEIS includes corrosion as an event lvmaght cause a maximum
volume spill in section 3.13.4.2, it mistakenlyrdisses indications that diluted bitumen
increases the risk of corrosidt.First, the SDEIS suggests that a failure wouldiirega
high level of corrosion and an external fofte.However, potential variations in pipeline
pressure in the course of ordinary operations cprdgide sufficient internal force to
cause catastrophic failure of a highly corrodecklome. Second, the SDEIS states that
comparisons between the ERCB incident databaséharfdHMSA spill frequency dataset
are complicated by differences in spill reportieguirements — specifically, that “in the
U.S., spills of 5 barrels or more are reportedit time.® This misstates U.S. regulations
and contradicts prior analysis in the SDEIS — wiuntpage 3-87 states “as of 2002,
PHMSA required reports of hazardous liquid releasdegeater than or equal to 5 gallons
(0.1 bbl).” It also overestimates the difficulty admparing spills of the same volume
between the Alberta and U.S. pipeline systems.c&rereport compared the frequency of
spills 26.3 gallons or greater in both the U.S. Aftzbrta system&™ It found that between
2002 and 2010, internal corrosion caused sixteregias many spills of 26.3 gallons or
more per mile than the U.S. hazardous liquid piygetiystent’ This information is readily
available and verifiable. The SDEIS should incladeanalysis of the failure rate of diluted
bitumen pipelines compared to conventional crugelmes.

igz Klefner and Trench, 2001, pg. 32, http://www.sdrdmm/doc/47675286/evolution-of-pipe-line
Id.
110 Anthony Swift, Susan Casey-Lefkowitz & Elizabethope, Natural Resources Defense Council, Tar
Sands Pipeline Safety Risks (2011) [hereinafter I€REpeline Study].
Y SPEIS, at 3-99.
12 SpEIS, at 3-99.
3 SDEIS, at 3-100.
14 NRDC Pipeline Study
115 |d
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V. The SDEIS’s consideration of TransCanada angskane’s operating
history is incomplete

In considering TransCanada’s operating history IBD&IS ignores material events
in the company’s experience operating crude afgpartation systems in the United
States. The SDEIS does not consider the spill defarrthe Keystone pipeline beyond
January 8, 2011'*° The SDEIS ignored five spills which occurred oa feystone
pipeline before the SDEIS was released for puldimment, including the following:

January 31, 2011: 10 gallons spilled at in Clintdissouri’
February 3, 2011: 15 gallons spilled from a vamasator in Payne,
Oklahoma*®

e February 23, 2011: 10 gallons spilled from a dkelve on a discharge line in
Cowley, Kansas. TransCanada didn’t report it thetbe leak occurred because
pipeline operators did not know it exceeded theina required for reporting
until remediation-*®

e March 8, 2011: 5 gallons spilled at the main pum@iamtton, North
Dakota®

e March 16, 2011: 126 gallons spilled in the SenagafPStation in Kansas!

In addition to these leaks, after the SDEIS wasevadilable for public comment,
the Keystone pipeline had two significant leaks|uding:

e May 7, 2011, the Keystone pipeline spilled appraatiehy 21,000 gallons of
crude in Sargent, North DakotZ. This spill was reported to have been
caused by a break in a ¥-inch pipe fitthfg.

e May 29, 2011, TransCanada reported a 2,100 gabomls) spill of crude
in Bendeba, Kansas due to a leak on a pressumsntiter fitting***

18 SpEIS, at 3-92.

17 National Response Center, Jan. 31, 2011 Spill Repo
http://www.nrc.uscg.mil/reports/rwservlet?standavdb+inc_seq=966126

18 National Response Center, Feb. 3, 2011 Spill Repor
http://www.nrc.uscg.mil/reports/rwserviet?standavdb+inc_seq=966497

19 National Response Center, Feb. 23, 2011 Spill Repo
http://www.nrc.uscg.mil/reports/rwserviet?standavdb+inc_seq=968357

120 National Response Center, March 8, 2011 Spill Repo
http://www.nrc.uscg.mil/reports/rwserviet?standavdb+inc_seq=969483

121 National Response Center, March 16, 2011 SpilldRep
http://www.nrc.uscg.mil/reports/rwservlet?standavdb+inc_seq=970232

122 National Response Center, May 7, 2011 Spill Report
http://www.nrc.uscg.mil/reports/rwservlet?standavdb+inc_seq=975573

123 Argus LeaderYalve Failure at Pump Station along Keystone Ca&sl May 10, 2011
http://www.argusleader.com/article/20110510/NEWSMD315/Keystone-pipeline-ruptures-just-north-S-
Dakota-border

124 National Response Center, May 29, 2011 Spill Repor
http://www.nrc.uscg.mil/reports/rwserviet?standavdb+inc_seq=977695
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In support of its Presidential Permit applicatibransCanada provided a
frequency-volume study which produced a frequencyspills or leaks greater than 2,100
gallons (50 bbls) of 0.143 spills per yéatWhen generating probabilities based from the
study, TransCanada estimated spills of less thdmb@ls occurring anywhere along the
entire route once every 65 years. A 21,0000 g4Bbo@ barrel) spill is considered a “large
spill” by PHMSA?® The final EIS for Keystone stated that “large &pylarge spills are
highly unlikely to occur.*?” Given the numerous spills just in the first yebthe Keystone
pipeline, the operating history of Keystone to dadteuld be considered in the projections
for Keystone XL. TransCanada’s operating historyudth be updated and accurately
reflected in the spill risk analysis for the KeystaXL pipeline.

In light of these recent spills, on June 3, 20HMSA issued TransCanada with a
Corrective Action Order (CAO) after finding that ¥&one posed an immediate “threat to
life, property and the environmen£® This order includes fourteen conditions, many of
which will provide federal regulators with more anmation regarding the risks to
Keystone’s integrity. CAOs are a relatively raréoecement action. Regulators have only
issued forty-eight to hazardous liquid pipeline mpers since 1995 These CAOs are
generally issued on older pipelines — the averggeoé pipelines issued a CAO is forty-six
years > Before Keystone, the youngest hazardous liquiéljsip to be issued a CAO was
a pipeline constructed by Marathon Oil Company9i3, which was issued a CAO in
20003 Such a significant enforcement action againstepipeline suggests the
existence of serious design and/or operationaldlearansCanada’s Keystone pipeline.
As part of the CAO, PHMSA has required TransCarnadqaovide additional information
which will support its investigation of the Keystpipeline, including:

1. By July 18th, 2011, TransCanada must provide pipelegulators with a report
documenting all issues and incidents on the Kessimce it began operatiorf-

2. By August 2nd, 2011, TransCanada must compilevallable data on small
diameter pipeline and components, root cause &a#dnalysis>>

3. By September 1st, 2011, must submit a remedial \plank that verifies the
integrity of the pipeline and addresses all facksrswn or suspected to have

125 Keystone FEIS, at 3.13-10,
http://www.entrix.com/keystone/project/eis/17_Sew#203.13%20Reliability%20and%20Safety.pdf.
126 Keystone XL DEIS, at 3-93.
127 Keystone FEIS, at 3.13-10.
128 PHMSA, Corrective Action Order, June 3, 2011,
http://blog.nwf.org/wildlifepromise/files/2011/0628115006H_CAQO_06032011.pdind attached as Exhibit
J.
129 pPHMSA, Summary of Enforcement Actions, Correciation Orders 1995-2011,
[gcgp://primis.phmsa.dot.gov/comm/reports/enforceilwms_opid_o.html?nocache:6462

Id.
¥1PHMSA, Corrective Action Order, 10-17-2000,
http://primis.phmsa.dot.gov/comm/reports/enforceldoents/220005011H/220005011H_Corrective%20Act
ion%200rder_10172000.pdf
132 |d
133 |d
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contributed to Keystone’s twelve spills and anyeotimtegrity threatening
conditions®**

Based on the information that these reports buargyht, federal regulators may
determine new measures are necessary to ensukelysibne can be operated safely.
PHMSA's findings should be incorporated into theissnmental review of TransCanada’s
Keystone XL pipeline, as it is similar in desigrdasperation to the Keystone pipeline.

These recent leaks have also led state regulatamséstigate the operation of the
Keystone pipeline. The North Dakota Public Ser@@geanmission began an investigation of
the Keystone spill in response to potentially irgistent accounts of TransCanada’s leak
detection and spill response tiné&3lts findings suggested that the incident was due t
insufficient pipeline design requiremerit The North Dakota PSC investigation found
that there was no material or manufacturing defiectise failed pipe fitting>’ The report
went on to state that preventing similar failuragtoe pipeline would require 1) stronger,
thicker materials and 2) the installation of engireel pipe supports® The SDEIS should
consider the findings the North Dakota PSC'’s figdiim its assessment of Keystone XL'’s
leak detection and spill response system.

In addition, over half of the steel in the Keystamgeline was manufactured from
Welspun Power and Steel, an India based manufaatinieh has been linked to defective
pipe steel which stretched under presstit@ests conducted by PHMSA identified 47
anomalies where the Keystone pipeline may haveralgzhbeyond agency-stipulated
limits.**° The SDEIS should also document and analyze tiginaaind quality of the steel
in the Keystone XL project, especially for fittingad other critical pipeline parts.

V. The SDEIS includes incident frequency projestwithout providing their
methodology

The SDEIS includes a highly optimistic projectidnirident frequency for
Keystone XL provided by TransCanada without prawidihe methodology uséd! The
frequency of pipeline failure for the project wéisted by cause as follows: corrosion
every 3,400 years; excavation damage every 8,28& ymaterials and construction failure
every 3,300 years; hydraulic surge every 6,800syeaound movement, every 81,500

134
Id.
135 Argus LeaderND Commission Opens Investigation into KeystonepgP8tation May 13, 2011
httphttp://www.argusleader.com/article/20110513/WHES/110513027/1001/rss
136 Argus Leader, Summary of the Keystone Releaselémtifor North Dakota Public Service Commission,

[13t7tp://Www.argusleader.com/assets/pdf/DF174518518.P
Id.

138 Id

139 plains Justice, Letter regarding TransCanada’dfSibstandard Steel, June 28, 2010,
http://plainsjustice.org/files/Keystone_XL/Steelftes_re_TransCanada_Use_of Substandard_Steel 2010-
06-28.pdf

10 FuelFix, TransCanada forced to check pipelinedatty steel, Dec. 10, 2010,
http://fuelfix.com/blog/2010/12/10/transcanada-&xeo-check-oil-pipeline-for-faulty-steel/

I SDEIS, at 3-96.
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years, and flooding and washout, every 87,800 yéaWwhen compared to the operating
history of TransCanada’s Keystone pipeline or tidhe U.S. pipeline system, these
estimates appear ludicrous. The SDEIS should eitickrde more specific details
regarding TransCanada’s methodology or remove thets®ates.

The SDEIS also included a modified project-speapdl frequency estimate
prepared by TransCanada in Appendix P of the [ESt"** The primary rationale for
reducing the frequency estimate of spills frompfpeline was that modern pipelines are
constructed with improved materials and methodsis Tationale assumes that pipelines
constructed with newer materials and methods ketylto experience fewer leaks. The
revised expected frequency for spills was repardte Frequency-Volume Study to be
0.14 spills/year over the 1070 miles from the Caaratiorder to Cushing Ok. This value
was adjusted to 0.22 spills per year for the tb63 miles of pipeline including the Gulf
Coast Segment. Using the 0.22 spills/year, Trana@apredicted 11 spills greater than 50
barrels would be expected over a 50-year projéxzt However, this reduced frequency is
not appropriate for two reasons. First, the studye revised frequency ignored some of
the historical spill data, including the spill causategory of “other causes” in the historical
spill data set. The “other causes” category waigiasd for spills with no identified causes.
Since this category represents 23% of the totisggiransCanada, 2009), this is a
significant and inappropriate reduction from thél $gequency data. In addition, the
assumed reduction in spill frequency resulting frmdern pipeline materials and methods
is probably overstated for this pipeline. Trans&imnused a reduction factor of 0.5 for this
issue. That is, according to TransCanada, modpalipe construction materials and
methods would result in half as many spills ashtiséorical data indicate. However, the
PHSMA data used in the TransCanada report were @98 to 2000.

Therefore, at least some of the pipelines in tredysrs were modern pipelines.
That is, the initial frequency estimate was cal®dan part with data from modern
pipelines; therefore, a 50% reduction of the fregpyeestimates is highly questionable
based on the data set used. More importantly,iDile type of crude oil to be transported
through the Keystone XL pipeline will likely be si§cantly more corrosive and abrasive
than the conventional crude oil transported in nodshe pipelines used in the historical
data set. This is due to higher hard sediment cdratens, higher acidity, higher sulfur
content, higher chloride content, as well as higiparating temperatures and pressures
than most older pipelines used to transport comweal crude. Since corrosion and
pressure are the two most common failure mechamnissudting in crude oil releases from
pipelines, increased corrosion and pressure \keélyinegate any reduced spill frequency
due to improvement in materials and methods.

The SDEIS spill frequency estimates consistendgesthe frequency of spills in
terms of spills per year per mile. This is notager way to state the risk or frequency of
pipeline spills. Spill frequency estimates averhger mile can be useful; e.g., for
extrapolating frequency data across varying pigekemgths. However, stating the spill
frequency averaged per mile obfuscates the pragaevto consider; i.e., the frequency of

142 5pEIS, at 3-96.
143 5pEIS, at 3-97.
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a spill somewhere along the length of the pipeliSéating the spill frequency in terms of
spills per mile is comparable to acknowledging @i#ttough some 33,000 deaths from
automobile accidents occur annually in the U.R ,aherage annual fatality rate across 350
million people is only 0.000094 and therefore, imeotly leading to a conclusion that
fatalities from automobile accidents are so rar®dse unimportant. It is important to

know the risk of a release from the pipeline. Aswn above, the expected number of
spills for the pipeline over the pipeline lifetimenges between 11 and 91 spills, depending
on the data and assumptions used.

There is no compelling evidence to support the SDRlestimating a reduced
frequency of spills due to use of modern mateaals methods. The increased
corrosiveness and abrasiveness of the product b@ingported - diluted bitumen - will
likely cancel any gains due to materials and methoghrovements. The SDEIS should
not have reduced the frequency of spills by ongtan important failure category. The
SDEIS should have stated the frequency of spillseagiency of spills across the pipeline
length per year and per pipeline lifetime. Thel$mquency should model spill results
based on the PHMSA historical data set resultidgdia spills/yr or 91 significant spills
over the pipeline lifetime, as well as a high spéke scenario in which corrosive diluted
bitumen leads to more spills than the averagedarentional crude pipelines.

C. The SDEIS includes flawed and insufficient anabis of the risks that
diluted bitumen pose to the project

I. The SDEIS’s analysis of the volatility of dildteitumen is inaccurate and
technically flawed

The SDEIS presents incorrect and at times conti@gianformation regarding the
separation of natural gas liquid condensate anaiah in the event of a spill. It begins
with the unsupported statement that “diluents ategrally combined into the crude oil and
would not physically separate if the oil is accitgly released** This statement is not
cited and contradicts significant scientific liteknee showing that crude oil is a
heterogeneous mixture of hydrocarbon moleculeswha&have according to their own
chemical and physical properties. Hydrocarbon mdéscwithin crude oil do not bond,
they mix together. Petroleum refineries separatsdlheterogeneous molecules in a
process called ‘fractional distillation,” using thanciple that the larger the molecule, the
higher its boiling point*® By heating crude oil into gas phase and movingittreough a
distillation column which cools as its height inases, refiners are able to separate
hydrocarbons based on their boiling poitifsThis separation by boiling point will occur
whether a hydrocarbon is in a refinery’s distitbaticolumn or released in a pipeline spill.
Keystone XL'’s operating temperature of 150 degFedwenheit is significantly above the
boiling point of many of the hydrocarbons in natgas liquid condensate. While these

1“4 SDEIS, at 3-104.

145 ccAlive, Vapor Pressure, Molecule Size,
http://ichemed.chem.wisc.edu/jcesoft/cca/cca2/majpdres5/cd2rl.htm

146 0il150 Committee, Refining Crude Oil, History aRtbductshttp://www.oil150.com/assets/refining-
crude-oil-history,-process-and-products.pdf
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fractions of diluted bitumen will maintain liquichpse at the high pressures within the
Keystone XL pipeline, when released into the emument at lower ambient pressures,
many of these smaller hydrocarbons will ‘boil’ drgse into gas form.

What the SDEIS means by “integrally combined” netedse clarified. If the term’s
plain meaning is intended, the SDEIS should inclad@itional discussion that reconciles
its statement with accepted principles of geochegnand fluid dynamics with statements
in the SDEIS such as “these types of crude oil @dnglcome more viscous when released
into the environment as the lighter aromatic fiasi volatilizes.**’ The apparent problems
with this analysis are 1) the evaporation of lightactions would appear to constitute a
“physical separation,” and 2) the evaporation giifer fraction cannot increase the
viscosity of the remaining bitumen without alsorgasing its density.

In several areas, the SDEIS makes the statemeribtrex time, the aromatic
fraction of any crude oil released to the environtieould tend to evaporaté®® This
statement suggests a fundamental misunderstantibasic petroleum chemistry which
affects the SDEIS’s overall analysis. Crude odasposed of three principal groups of
hydrocarbons — aromatics, paraffins, and naphth€fgghile the term “aromatic” bears
some similarities to the words “air” or “aroma,’dbes not in fact describe hydrocarbons
that evaporate. Rather an aromatic hydrocarbormygleocarbon characterized by general
alternating double and single bonds between carti8fi$ie simplest form of an aromatic
hydrocarbon benzene, a hydrocarbon composed casgbon atoms in a ring. Benzene is
also volatile. Volatility is a term that refersacsubstance’s tendency to vaporize or
evaporate. Benzene’s volatility is due to itstiekly small molecular weight; while
benzene is volatile, larger aromatic hydrocarbaaqat.

Whether a hydrocarbon is likely to evaporate hasenmdo with its molecular
weight than its chemical structul¥.For example, small non-aromatic hydrocarbons are
volatile*®* while large aromatic hydrocarbons are 19tn fact, the simplest, most volatile
hydrocarbons are paraffins — straight chained anddred hydrocarbons that include
methane, ethane, propane, butane, pentane andeheMapthlenes - or a saturated

hylggocarbon grouping* - includes cyclopentane, which has a boiling point20 degrees
F.

Y7 SDEIS, at 3-143.

“® SDEIS, at 3-104.

149 http://kvbchemicalengg.com/pdf/BASICS%200F%20HY DRARBON%20CHEMISTRY .pdf
150 B Karunanithi, Basics of Hydrocarbon Chemistry,
http://kvbchemicalengg.com/pdf/BASICS%200F%20HYDRERBONY%20CHEMISTRY .pdf
151 B.Karunanithi, Basics of Hydrocarbon Chemistry,
http://kvbchemicalengg.com/pdf/BASICS%200F%20HYDRERBON%20CHEMISTRY .pdf
152 National Toxicology Program, Benzene Profile,
http://ntp.niehs.nih.gov/ntp/roc/eleventh/profik®! 9benz.pdf

1530SHA, Chemical sampling information for chrysene,
http://www.osha.gov/dts/chemicalsampling/data/CH 725.html

134 B Karunanithi, Basics of Hydrocarbon Chemistry,
http://kvbchemicalengg.com/pdf/BASICS%200F%20HYDRERBONY%20CHEMISTRY .pdf
155 MSDS for CycloPentane, http://msds.chem.ox.ac.Mkigclopentane.html

31



Natural gas liquid condensate, the substance afed to dilute bitumen to allow it
to travel through a pipe, is composed primarilgwialler, volatile hydrocarbons — these
include small aromatic hydrocarbons like benzenewelsas small paraffinic and
naphthenic hydrocarbons like butane, propane, pestand hexané2® As data from the
Canadian Crude Quality Monitoring Program showssiéte Canadian Select (WCS)
blend diluted bitumen is composed of 2,2% butangl(g}, 4% pentane (§1,) and 3.6%
hexane (GH14).*>” While mixing natural gas liquid condensate wittv taitumen will alter
the average density of the blend, it will not chatige boiling points of its constituent
fractions.

Hydrocarbons butane, propane and pentane all halredgopoints below the
Project’s operating temperature of 150 degreesigssubstantially lower (see table'3).
By narrowing its evaluation of volatile hydrocarlsaio only consider aromatics, the
smallest of which is benzene, the SDEIS ignoresduatbons in natural gas liquid
condensate which would enter the environment infgas if depressurized and released
into the environment at 150 degree§¥much as water would if a pressure cooker
operating at 300 degrees F was suddenly openechwinda, the heavier hydrocarbons —
primarily large bitumen hydrocarbons - would remain

Table 3. Boiling points of hydrocarbons found irutal gas liquid condensatée
Hydrocarbon Boiling Point Celsius Boiling Point Fahheit
Methane -164 -263
Ethane -89 -128
Propane -42 -43.7
Butane 0.5 31.1
Pentane 36 96.8
Hexane 69 156.2
Benzene 80.1 176.18

ii. Technical inaccuracies lead the SDEIS to undeéneate the risk of
submerged bitumen in the event of a spill

The SDEIS does not consider the impact of submdogacthen in the water
column, in terms of both its impacts to public @myironmental resources and its effect on
spill containment and cleanup efforts. It avoids #nalysis by citing the specific gravity
of Western Canadian Select (WCS), a diluted bitublend®* While the SDEIS confirms
that raw bitumen is denser than water and woulkl isito the water column, it states that

1% MSDS for NGL Condensate

157 Crude Monitor, “Western Canadian Select (WCS)sited on March 20, 2011,
http://www.crudemonitor.ca/crude.php?acr=WCS.

138 EPA, Physical Properties of Selected Petrochdsjiable 7.1-3, Pg. 65
http://www.epa.gov/ttn/chief/ap42/ch07/final/cO7 g8df

9 SpEIS, at 3-135.

10 Elmhust College, Boiling Points and Structues géltdcarbons,
http://www.elmhurst.edu/~chm/vchembook/501hcbojtitsghtml.

‘%1 SDEIS, at 3-104.
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because WCS has a specific gravity which is 0.@rngrper centimeter lighter than water,
it “would not initially sink if released into an agous environment® This analysis relies
on the faulty assumption in the SDEIS that dilubgdmen is “integrally combined.” As
described above, in the event of a spill, manyhefdmallest lightest hydrocarbons would
be expected to phase into gas form as they enauosigteficantly lower ambient pressures.
This would leave the large, heavier fractions @f tatumen to sink into the water column.

iii. Technical inaccuracies lead the SDEIS to uradtimate the risk of
explosion and fire

The SDEIS does not consider the risks explosionfis@@nd their impacts —
dismissing the possibility with the statement tlzatide oil releases are very unlikely to
result in an explosion because crude oil contairedadively small proportion of volatile
hydrocarbons.*® This analysis is flawed as it considers the exptoand fire risk of
conventional crude and not Western Canadian Seilleted bitumen, which the Keystone
XL pipeline would carry. While conventional crudé @ontains a relatively small
proportion of volatile hydrocarbons, bitumen is sdxwith volatile hydrocarbons such as
naphtha, kerosene, or natural gas liquid conden&4tte SDEIS describes the dangers of
these volatile hydrocarbons:

“Almost all ‘petroleum or hydrocarbon pipeline egpilons’ occur in pipelines that
are transportingighly flammable, highly volatile hydrocarbons such as natural
gas, LPG, propane, LN@asoline, naphtha, and similar products... A release

of diesel,gas condensate, kerosener similar refined liquid hydrocarbon will
ignite and burn rapidly and seem to ‘explode’ & thapors are exposed to a fire or
similar high temperature heat source'®>{emphasis added)

Bitumen is combined with diluents to form diluteitlibnen. Commonly used
diluents include naphtha, a very light, easily vaped liquid with carbon chains in the,C
Cs and G range™®® The chains from @16 through GiH,4 are blended together and used
for gasoline’®’ All of them vaporize at temperatures below thdibgipoint of water —
when gasoline is spilled it tends to rapidly evaper Kerosene in the G to Cys range*®®
Natural gas liquid condensate is a combinationaobans in the ¢to G, primarily made
up of naphtha”® While conventional crude has relatively small cemteations of light,
volatile hydrocarbons, dilbit may contain up to 36%hese smaller hydrocarboHS.The

162 |d
'* SDEIS, at 3-133.
'* SDEIS, at 3-104.
> SDEIS, at 3-133.
186 ASM InternationalWhat's the difference between gasoline, keroseaseld etc.?
gt;p://WWW.asminternationaI.org/content/docs/ga‘s.pd

Id.
188 OSHA, Chemical Sampling Information for Kerosene,
http://www.osha.gov/dts/chemicalsampling/data/CH&8b.html
189 Material Safety Data Sheet, Natural Gas Condensate
http://www.marathonpetroleum.com/content/documemps/msds/0197MAROO1.pdf
"YHS CERA, Oil Sands, GHGs, and European Oil Supidigrch 2010, Pg. 19,
http://www.ceps.eu/system/files/article/2011/03/MBIR%2021_Final_JACKIE%20FORREST.pdf
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low flash point and high vapor pressure of the ratgas liquid condensate used to dilute
the diluted bitumen increases the risk of the ldakaterial exploding’* Diluted bitumen
can form an ignitable and explosive mixture in diveat temperatures above O degrees
Fahrenheit’? This mixture can be ignited by heat, spark, sttarge or flamé’®In
addition, one of the potential toxic products afilated bitumen explosion includes
hydrogen sulfide, a gas which can cause suffocati@oncentrations over 100 parts per
million*"*and is identified by producers as a potential thaasociated with a diluted
bitumen spill*”® Enbridge identified hydrogen sulfide as a potémiik to its field
personnel during its cleanup of the Kalamazoo Sfill

V. The SDEIS does not adequately assess the ahrask of hard sediments
to the Keystone XL pipeline

The SDEIS simply states the existence of U.S. Fdarergy Regulatory
Commission (FERC) tariffs which allow pipeline ogatars to reject crude oil streams that
exceed a combined bottom sediment and water cooténb percent by volum€’ The
SDEIS seems to use the FERC tariffs to asserhdrat sediments will therefore not be a
problem in the Keystone XL project and do not niele thoroughly assessed. This is an
incorrect assumption and hard sediments do formagimof a part of diluted bitumen that
careful assessment is necessary in the SDEIS.

Raw bitumen contains heavy fractions which accuteudalt, solids, metals and
asphaltane&’® The National Centre for Upgrading Technology (NQdfates that “on
average, a refinery processing 100Kbbs/day of cfdidi¢ed bitumen] receives over 5

1 There are numerous cases of pipeline explosiommhiing NGL condensate, including the January 1,
2011 explosion of a NGL condensate line in northiberta (“Pengrowth investigates pipeline explosio
northern Alberta, The Globe and Mail2 Jan. 2011 http://www.theglobeandmail.com/report-on-
business/industry-news/energy-and-resources/petigriowestigates-pipeline-explosion-in-northern-
alberta/article1855533last accessed 12 Jan. 2011); and the 2007 eaplofian NGL pipeline near Fort
Worth Texas after it had been ruptured by a thadyp(“No Injuries In Parker Co. Gas Pipeline Exgim,”
AP/CBS 11 Newd 2 May 2007http://www.keiberginc.com/web_news_files/pipelingtsion-prl.pdflast
accessed 12 Jan. 2011).

2«Material Safety Data Sheet: Natural Gas Condessatmperial Oil, 2002,
http://www.msdsxchange.com/english/show_msds.cfme®pa1=2480179last accessed 12 Jan. 2011.

13 «Material Safety Data Sheet: Natural Gas Condengétroleum,” Oneok, 2009,
http://www.oneokpartners.com/en/CorporateRespdlitgibimedia/ ONEOK/SafetyDocs/Natural%20Gas%?2
0Condensate%20Petroleum.askast accessed 12 Jan. 2011.

" «Hydrogen Sulfide,” Occupational Safety and Heatministration, Fact Sheet, 2005,
http://www.osha.gov/OshDoc/data Hurricane Factsityen_sulfide fact.pdfast accessed 12 Jan. 2011.
5 “Material Safety Data Sheet: DilBit Cold Lake BtkhImperial Oil, 2002,
http://www.msdsxchange.com/english/show_msds.cfme®pial1=2479752last accessed 12 Jan. 2011. In
addition to hydrogen sulfide, combustion of dilutdtlimen also produces carbon monoxide and sulfur
dioxide.

1 Enbridge Line 6B 608 Pipeline Release, Marshallitian, Health and Safety PlaEnbridge, Inc., 2010,
http://www.epa.gov/enbridgespill/pdfs/finalworkpfaifs/enbridge final healthsafety 20100819, peit
accessed 12 Jan. 2011.

Y7 SDEIS, at 3.116

178 National Centre for Upgrading Technology, “Oilsaritumen Processability Project,” March 2006, pg.
2, http://www.coga-inc.org/20060223NCUT . pdf
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tons/day of salts and solid5”* NCUT also notes that pipeline sediment and water
specifications provide significant room to increése solids content of diluted bitumen,
presumably relative to conventional bleritfsThe 0.5% miniumum bottom, sediment and
water measures allowed by pipeline operators reptés)0 ppm or 153,000 pounds per
day of solids for a 900,000 barrel per day pipelike Keystone XL**' U.S. refiners are
reporting higher quantities of both filterable andilterable solids in bitumen derived
crudes'®

It is not simply the quantity of solid content iutied bitumen that presents a risk
of pipeline abrasion; it is also the hardness af sediment. Nalco Energy Services
presented an analysis of filter deposits at U.fhees that found twenty-five percent of
diluted bitumen sediment was composed of quaritzif@l and pyrite®* These minerals
have a Moh’s mineral hardness rating between sixsanen®* At high pressures, these
materials can pose a risk of abrasive wear to ifhelipe over time. The SDEIS mentions
this report but then dismisses it, claiming th#tete is no readily available public
information on the specific composition of sedingeintconventionally produced crudes to
compare with this anecdotal informatiofi>The absence of evidence that conventional
crude contains high concentrations of hard sedisneraty suggest that unlike diluted
bitumen, pipeline abrasion is not a risk for corti@ral crude. It is certainly not a
sufficient basis to ignore a risk of high concetitmas of hard sediments to the integrity
Keystone XL pipeline. The combination of large seeint loads, containing materials of
greater hardness than carbon steel, moving throadion steel pipelines at high pressure,
creates risks to pipeline integrity that the SDEhSuld have fully evaluated and that need
to be effectively mitigated.

After declining to evaluate the risk, the SDEIS gesjs that PHMSA Special
Conditions 33 and 34 would address it. Neitheheke special conditions appear suited to
this purpose. The former permits PHMSA to requive in-line inspections of Keystone
XL in its first five years. The second requiresttdaystone XL abide by regulations it, and
all other pipeline operators, are already requicefbllow.

Special condition 33 requires that the KeystonepXieline “must be capable of
passing inline inspection tools.” It does not, heare require that Keystone XL be

14, at 5.

180 |d

181 The 0.5% solid limit allows 17,000 pounds per dagalts and solids for a refiner processing 100 j6d
of diluted bitumenlId. at 5. A 900,000 bpd diluted bitumen pipeline wolbdepermitted to carry nine times
this amount, or up to 153,000 lbs per day.

1822008 NPRA Q&A and Technology Forum: Answer

Book Champion’s Gate, FL: National Petrochemical aedifers Association, 2008, Question 50: Desalting,
http://www.npra.org/forms/uploadFiles/17C4900000fiEame.2008_

QA_Answer_Book.pdf.

1835 A. Lordo, “New Desalting Chemistry for Heavy/Hi§olids Crude,” 2010, pg. 1Bttp://coga-
inc.org/20100211 Lordo_Solids_in_Crude.pdf

184 Quartz and Alibite have Moh’s hardness of 7, gyhias a Moh'’s hardness of 6.5 7, Mineralogy Dapa
Alibite, Quartz, and Pyrite Mineral Dathattp://webmineral.com

¥ SDEIS, at 3-118.
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subjected to a regular regime of in-line inspeajamly that two such inspections be run
two and a half years and five years after operatemmmence.

Special condition 34 requires that TransCanadd hasic sediment and water to
0.5 percent by volume. This “Special Conditionteslundant, as it is required of all
pipeline operators in the United States by Fedenargy Regulatory Commission
regulations and therefore would not provide addaigrotection for Keystone Xt2° As
noted, current regulations would allow Keystonet&lmove 153,000 pounds of hard
solids per day at pressures of up to 1440 poundscpere inch®’ Like current pipeline
safety regulations, FERC crude quality tariffs wedeseloped with conventional crude
pipelines in mind. There is no indication that FERGEffs are sufficient to prevent pipeline
abrasion in high pressure diluted bitumen pipelines

V. The SDEIS draws unsupported conclusions reggrplipeline safety from a
comparison between WCSB diluted bitumen and headgs refined in
PADD lIIlI.

The SDEIS attempts to establish the safety of partgg diluted bitumen to U.S.
refineriesby pipelineby comparing it to crude blends with similar qtiag which are
transported to U.S. refineries bif tankers™®® For this analysis to have any bearing on the
impacts of diluted bitumen on the U.S. on-shoresjimg system, these comparison crudes
(Mexican Maya, Venezuelan Bachaquero and Venezugtnozuata) would have to be
transported on that system as well. They genedallgot. While the degree to which these
crudes are similar to diluted bitumen is a subjectiebate, the fact that these crudes have
a very limited presence on the U.S. onshore pipaystem is not. The presence of
potentially corrosive blends of crude in U.S. refies does not indicate of their safety in
the U.S. pipeline system. The SDEIS should modeirtipact of more corrosive diluted
bitumen on the spill frequency of Keystone XL pipeland its environmental impacts.

Vi. The SDEIS draws unsupported conclusions regargipeline safety from a
comparison between WCSB Conventional and Oil orSéards Derived
Crude Oils

The SDEIS includes a brief comparison of diluteiifien and conventional
medium and heavy crude oil from the WCSB. The ratie for this analysis is based on the
fact that the United States imports 2 mbd of dltyges from Canada and “much of this
crude oil originated in the WCSB® This analysis does not bear serious scrutinyHieret
reasons. First, the SDEIS does not establish itpaifisant volumes of the oil that the
United States has historically imported from Canlaale been medium to heavy crude
blends. While heavy crude oil blends are becomiiegeiasingly common, it is not clear

188 SDEIS, at 3-116.

18’NRDC, Letter to PHMSA, March 24, 2011,

http://switchboard.nrdc.org/blogs/sclefkowitz/NRD 8T echnical%20Letter%20DilBit%20Pipeline%20Saf
ety%20March%2024%202011%20FINAL.pdf

188 SDEIS, at 3-111.

189 SDEIS, at 3-117.

36



that heavy conventional crude blends have beegréfisant part of that mix. In 1990,
Canada exported 600,000 Bidwhile it produced approximately 986,000 bpd ghti
conventional crud&®® Even in 2009, Alberta heavy conventional crudslpction had
only reached 143,000 bpd? Absent a showing the United States has a history o
importing significant volumes of heavy conventionalde blends from WCSB in its
pipeline system without significant incidents, angarison of similarities between heavy
conventional WCSB crude and diluted bitumen istdélvalue.

Second, several significant events have calledqogstion the integrity of the
pipeline system used to import WCSB crude, inclgdiiiuted bitumen and other heavy
WCSB blends. Prior to the 840,000 gallon WCSB diubitumen spill on Enbridge’s line
6B in Kalamazoo, Michigan (2010), in-line inspeasaevealed 329 corrosion anomalies
on the line'*®* The Enbridge Lakehead system, the U.S. pipelitile thie longest history
moving diluted bitumen, accounted for over halabfcrude oil spilled in the United States
in 2010, while only making up less than 5% of el mileage'® TransCanada'’s first
pipeline dedicated to move diluted bitumen from VBG8s the United States (Keystone)
has had eleven leaks in less than one {&athe largest of these was over 21,000 gallons
in May 2011*%°

Third, the SDEIS only compares diluted bitumen ®W\AdSB crude for
concentration of aromatic hydrocarbons or BTEX sediment conterlf’ While aromatic
hydrocarbon concentration has some bearing ondetoxicity, it has little relevance in
determining its corrosivity. Also, as noted aboa®matic hydrocarbon or BTEX does not
address the highly volatile natural gas liquid comgnt of diluted bitumen. The analysis
also does not address diluted bitumen’s high salbmtent, high chloride salt content, or
the impact of high temperature and pressure orlipgeorrosion and abrasion.

Finally, the analysis has some technical errorgsomparing the characteristics of
conventional heavy WCSB crude with diluted bitumiérpnfuses diluted bitumen blends
with conventional crude and conventional crude tiéewith diluted bitumen blends. In

0 http://nrcan.gc.ca/eneene/sources/crubru/outageyep

% hitp://www.statcan.gc.ca/pub/11-621-m/11-621-mZRIBeng.htm

192pg, 3-2, http://www.erch.ca/docs/products/STs/st@8ent.pdf

19pHMSA, Notice of Proposed Amendment of Correctiondd,
http://www.phmsa.dot.gov/staticfiles/PHMSA/Downl@dideFiles/320105008H_%20CAO%20Amendment_
%2009172010%20.pdf

19 pipeline and Hazardous Materials Safety Administra 2010 Hazardous Liquid Incident Data,
http://www.phmsa.dot.gov/portal/site/PHMSA/menuitebdc7a8a7e39f2e55¢f2031050248a0c¢/?vgnextoid=f
dd2dfal22a1d110vVgnVCM1000009ed07898RCRD&vgnextcbla®d 30fb649a2dc110VgnVCM1000009¢e
d07898RCRD&vgnextfmt=print.

195 RL Miller, Keystone pipeline spilled tar-sands oil 11 timepast year. Do we really want to supersize
it?, Grist.org, May 12, 201Rvailable athttp://www.grist.org/oil/2011-05-12-lets-supersiaedisastefast
accessediay 2011.

1% Edward WelschTransCanada Pipeline Spills Oil in North Dakpwall St. J., May 9, 201Byvailable at
http://online.wsj.com/article/SB1000142405274870BB1576313432899153672.htlatt accessetay
2011.

Y7 SDEIS, at 3-117.
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Table 3.13-5, it lists Western Canadian Blend (W@8p WCSB conventional crutfé.
The SDEIS also lists Lloyd Blend (LLB) and Lloyd Kebert (LLK) blends are
conventional crudes, when they are diluted bitutslends. While not traditionally
considered bitumen, these crudes are produced neactonal methods and have
traditionally been upgraded before being movedipgline*® This may also be true of
other crudes which are listed as ‘heavy conventidah@nds. The SDEIS also lists Suncor
Synthetic H as a WSCB DilBit, SynBit, or DilSynBitt is a synthetic crude blerfd®

vil. The SDEIS provides inadequate treatment oskme XL spill response
plans

The SDEIS stated that TransCanada would prepapdl&&vention, Control and
Countermeasure (SPCC) plan consistent with EPAIr@gents and an Emergency
Response Plan (ERP) approved by PHM&AHowever, this has not yet been done and
made publicly available as part of the SDEIS oewlsere. In the absence of these plans, it
is impossible to accurately assess the effectiveeae$ransCanada’s spill response
procedures or its capacity to carry them out alivegpipeline route. Moreover, the SDEIS
does not provide any indication that these plamgrwprepared, will address the unique
challenges associated with spills involving dilubedimen.

The characteristics of diluted bitumen create emgles for cleanup efforts in rivers
and wetland environmentis the case of conventional oil spills, mechandmlices such
as booms, skimmers, and sorbent materials—desdopéte Environmental Protection
Agency (EPA) as the primary line of defense agaiiistpills in the United Stated?
contain and recover oil floating on the water stefd° However, unlike conventional
crude oils the majority of diluted bitumen is corspd of raw bitumen which is heavier
than water. Following a release, the heavier foastiof diluted bitumen will sink into the
water column and wetland sediments. In these cdses|eanup of a diluted bitumen spill
may require significantly more dredging than a eartional oil spil?®* Further, heavy oil
exposed to sunlight tends to form a dense, stiokgtance that is difficult to remove from
rock and sediment8> Removing this tarry substance from river sedinsemt shores

18 SDEIS, at 3118.

199 loydminister Economic Development Corporatioriplitwww.lloydminsterdevelopment.ca/oil.htm.

200 cryde Monitor, Suncor Synthetic H, http://www.cemaonitor.ca/crude.php?acr=0SH.

291 SDEIS, at 3-128 — 3-129.

20240j| Spill Response Techniques,” EPA Emergency gement, Environmental Protection Agency, 2009,
http://www.epa.gov/oem/content/learning/oiltech.htast accessed 12 Jan. 2011.

23 ynderstanding Oil Spills and il Spill ResponEavironmental Protection Agency, 2009, Chapter 2:
Mechanical Containment and Recovery of Oil FollagvanSpill,
http://www.epa.gov/oem/docs/oil/edu/oilspill_bodkép2.pdf last accessed 12 Jan. 2011.

24The Northern Great Plains at Risk: Oil Spill PlangiDeficiencies in Keystone Pipeline SystBtains
Justice, 2010, p. 7,
http://plainsjustice.org/files/Keystone_XL/Keyst@a20Pipeline%200il%20Spill%20Response%20Planning
%20Report%202010-11-23%20FINAL.pd#st accessed 12 Jan. 2011.

2> Understanding Oil Spills and Oil Spill ResponEavironmental Protection Agency, 2009, Chapter 4:
Shoreline Cleanup of Qil Spills, http://www.epa.gmem/docs/oil/edu/oilspill_book/chap4.pdf..
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requires more aggressive cleanup operations thrireel by conventional oil spilfS®
These factors increase both the economic and emaintal costs of diluted bitumen
spills.

Diluted bitumen poses an elevated risk to the emvirent and public safety once a
leak has occurred. While all crude oil spills aotemtially hazardous, the low flash point
and high vapor pressure of the natural gas ligorlensate used to dilute the diluted
bitumen increases the risk of the leaked matexilogling®®’ Diluted bitumen can form an
ignitable and explosive mixture in the air at tenaperes above 0 degrees Fahrenff&it.
This mixture can be ignited by heat, spark, sttiarge or flamé®® In addition, one of the
potential toxic products of a diluted bitumen exgidm includes hydrogen sulfide, a gas
which can cause suffocation in concentrations @@érparts per milliofi® and is
identified by producers as a potential hazard aatextwith a diluted bitumen spfit!
Enbridge identified hydrogen sulfide as a potent&l to its field personnel during its
cleanup of the Kalamazoo spiff

vi.  The SDEIS’s spill detection analysis is flawed

In determining the average response time in thatesfea pipeline failure, the
SDEIS assumes that an operator would identify la & response instantaneou=fiThe
SDEIS assumed nine minutes to stop pumping unaf pimp station locations and three
minutes to close remotely operated isolations \&fi¥&Past experience with spills on the
Keystone and other diluted bitumen lines demorestiat operator detection and response
are often the most significant component dictatotgl overall time before pipeline

28 ynderstanding Oil Spills and Oil Spill ResponBavironmental Protection Agency, 2009, Chapter 4:
Shoreline Cleanup of Qil Spills, http://www.epa.gmem/docs/oil/edu/oilspill_book/chap4.pdf..

27 There are numerous cases of pipeline explosiomvimg NGL condensate, including the January 1,
2011 explosion of a NGL condensate line in northiberta (“Pengrowth investigates pipeline explosio
northern Alberta, The Globe and Mail2 Jan. 2011 http://www.theglobeandmail.com/report-on-
business/industry-news/energy-and-resources/petigriowestigates-pipeline-explosion-in-northern-
alberta/article1855533/ast accessed 12 Jan. 2011); and the 2007 eaplo§ian NGL pipeline near Fort
Worth Texas after it had been ruptured by a thadyp(“No Injuries In Parker Co. Gas Pipeline Exgim,”
AP/CBS 11 Newd 2 May 2007http://www.keiberginc.com/web_news_files/pipelingtsion-prl.pdflast
accessed 12 Jan. 2011).

28 «\aterial Safety Data Sheet: Natural Gas Condessatmperial Oil, 2002,
http://www.msdsxchange.com/english/show_msds.cfne®Ppa1=2480179last accessed 12 Jan. 2011.

29 «Material Safety Data Sheet: Natural Gas Condengzetroleum,” Oneok, 2009,
http://www.oneokpartners.com/en/CorporateRespdlitgibimedia/ ONEOK/SafetyDocs/Natural%20Gas%?2
0Condensate%20Petroleum.askast accessed 12 Jan. 2011.

#%«Hydrogen Sulfide,” Occupational Safety and Headministration, Fact Sheet, 2005,
http://www.osha.gov/OshDoc/data Hurricane Factsityen_sulfide fact.pdfast accessed 12 Jan. 2011.
ZluMaterial Safety Data Sheet: DilBit Cold Lake BéehImperial Oil, 2002,
http://www.msdsxchange.com/english/show_msds.cfme®p@1=2479752last accessed 12 Jan. 2011. In
addition to hydrogen sulfide, combustion of dilutdtlimen also produces carbon monoxide and sulfur
dioxide.

#2Enbridge Line 6B 608 Pipeline Release, Marshalllitian, Health and Safety PlaBnbridge, Inc., 2010,
http://www.epa.gov/enbridgespill/pdfs/finalworkpfaifs/enbridge final healthsafety 20100819, pett
accessed 12 Jan. 2011.

* SDEIS, at 3-127.

14 SDEIS, at 3-100.
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shutdowr?*® During the Kalamazoo spill in Michigan, the pipeliinvolved wasn’t shut
down until twelve hours after the leak occurféd.

An investigation of Keystone I's May 7 spill by NbrDakota authorities showed
that while the SCADA system indicated a leak hacbioed at 3:51 AM, the pipeline was
not shut down until 4:35 AM — a response time afyfdour minutes?’’ This was after a
third party called to provide visual confirmatiohtbe spill as operators where validating
leak detection datd® The SDEIS should include operator response tinsedan historic
data in its spill response time estimates whichldioessult in a longer time before pumping
was stopped in the case of a spill.

3. The SEIS Fails to Analyze Transboundary Impactpidegvidence in the Record
that Shows a Clear Connection Between KeystonerXlLlacreased Tar Sands
Production

NEPA requires the Department of State (DOS) to takard look at the reasonably
foreseeable impacts of the Keystone XL pipelingisTncludes an analysis of the
cumulative impacts associated with increased tadsaroduction in Alberta that will
occur as a result of Keystone XL.

President Obama, in a speech on April 6, 2011 ealteat the impacts associated
with tar sands extraction must be analyzed befalecgsion can be made on Keystone
XL.2* When asked about the Keystone XL review prod@ssma declined to give any
specifics because the State Department review ngasilng. However, he was unequivocal
in his view that the impacts of tar sands extractibould be analyzed:

These tar sands, there are some environmentaliguesbout how destructive they
are, potentially, what are the dangers there, agldergot to examine all those
guestions... So we've got to do some science tharake sure that the natural
gas that we have in this country, we're extradtimga safe way. The same thing is
true when it comes to oil that's being piped imfrGanada.

Z5NRDC Pipeline Study.

#1® peborah Hersman, Chairman of the National Trartation Safety Board, Testimony before Committee
on Transportation and Infrastructure, SeptembefQ%0,
http://www.ntsb.gov/speeches/hersman/daph10091b(tast accessed January 12, 2011). See also:
Matthew McClearn, “Enbridge: Under Pressut@gdnadian Busines®ecember 6, 2010,
http://www.canadianbusiness.com/markets/commoditiisle.jsp?content=20101206_10023 10023 (last
accessed January 12, 2013¢e alsoEartha Jane Melzer, “Pipeline spill underliesr$eaf new tar sands
development,'Michigan MessengeAugust 10, 201http://michiganmessenger.com/40744/pipeline-spill-
underlines-fears-of-new-tar-sandsdevelopnikast accessed January 12, 2011). Richard Kupreiwic
quoted in the Michigan Messenger as stating trevitbcosity of tar sands and the use of diluergater
frequent pressure warnings in pipeline monitoriggtesms, false positives that can make it morediiffito
detect a real pressure problem in the pipe whichimdicate a leak.

217 Id.
218 Id

219 http://www.canada.com/news/decision-
canada/must+study+potentially+destructive+oilsabé$sre+pipeline+approval+Obama/4571517/story.html
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President Obama, April 6, 204

Remarkably, the DOS released the SDEIS a weektlzéfails to do just that.
After almost two and a half years and two roundsrofironmental analysis, DOS
continues to pretend that this pipeline stops airiternational border and refuses to look
at the environmental impacts of increased tar sarttaction in Canada. As such, the
SEIS fails to comply with NEPA.

a. NEPA requires an analysis of transboundary imacts

NEPA requires that an EIS include a “full and @iscussion” of the significance of
all “direct,” “indirect,” and “cumulative” effectsf the action, 40 C.F.R. 88 1502.1,
1502.16(a)-(b), 1508.25(c); and a discussion ofdinseto mitigate adverse environmental
impact.”ld. 8 1502.16(h). Defendants’ impacts analysis is deficbecause it fails to
consider the transboundary impacts of increaseshianls extraction caused, or made
possible by the Keystone XL pipeline.

The Council for Environmental Quality (CEQ) regudais explicitly state that an
EIS must assess the cumulative impacts of the gtrajeen added to “all other past,
present and reasonably foreseeable future actemyasdless of what agency (Federal or
non-Federal) or person undertakes such other actid C.F.R. 81508.7. A 1997 CEQ
guidance clarifies that “NEPA law directs federgéacies to analyze the effects of
proposed actions to the extent they are reasotatdgeeable consequences of the
proposed actiomegardless of where those impacts might o¢éér CEQ concludes that
“agencies must include analysisrefsonably foreseeable transboundary effe€ts
proposed actions in their analysis of proposedastin the United State$*

The courts have recognized the need to analyzs-tranndary impacts in an EIS.
The Supreme Court has held that impacts must dgzaaawhen there is “a reasonably
close causal relationship’ between the environmefitact and the alleged cause.”
Department of Transportation v. Public Citizé&#1 U.S. 752, 767 (2004). Gov't of the
Province of Manitoba v. Salaza#91 F. Supp. 2d 37, 51 (D.D.C. 2010), the coeliéd on
the CEQ Guidance and held that the Defendants regrered to consider the Canadian
impacts of their U.S. water supply project. Barder Power Plan Working Group V.
Department of Energy260 F.Supp.2d 997 (S.D. Calif. 2003) the counnfib Defendants
were required to consider the trans-boundary ingpaictertain power turbines in Mexico
in their EIS on a U.S. transmission line. That Wwasause the line was the only “current
means” evidenced by the record through which thare could transmit its power, and
the turbines and transmission lines were “two liitkthe same chainld. at 101724

220 http:/lwww.canada.com/news/decision-
canada/must+study+potentially+destructive+oilsabg$are+pipeline+approval+Obama/4571517/story.html
221 Council on Environmental Quality Guidance on NERMalyses for Transboundary Impacts, July 1, 1997,
at 4, available at http://ceq.hss.doe.gov/nepsitragsguide.html

2221d. at { 6 (emphasis added).

22 Many other courts have held that NEPA requiresyaisof impacts in foreign countries. See, eSigrra
Club v. Adams578 F.2d 389, 396 (D.C. Cir. 1978) (requiringaamalysis of impacts to local Indian groups of
a highway in Panama, and “assuming” NEPA is apple#o projects in Panamajat'l Org. for Reform of
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Similarly here, the evidence before DOS demongtriitat Keystone XL would be
the only current means to ship increased amourter sinds crude to new market and thus
allow tar sands production to increase. Keystoheadd tar sands production are
necessary links in the chain of extraction, shig@nd refining increased amounts of tar
sands.While the EnSys report speculates that ptpelines projects may be built in the
future in the absence of Keystone XL, those prgjacte far from certain to occur and thus
are not “current” alternatives. While these othmgaulative projects may also cause an
increase in tar sands production if they do proctet does not negate the fact that
Keystone XL would cause production to increase.

b. DOS Still has not analyzed transboundary impact

The transboundary impacts associated with Keysxdnmust be analyzed in an
EIS include, but are not limited to: increased grerise gas emission associated with tar
sands extraction, upgrading and transportationainada, including vast losses of boreal
forest carbon sinks; local and regional air potintassociated with tar sands development;
contamination of the Athabasca River watershedadiner surface and groundwater
resources; depletion of surface and groundwateuress; human health impacts of local
communities, including First Nations communitieattlive near and downstream from tar
sands development; wildlife impacts, including irofseto migratory birds and endangered
species, such as the woodland caribou, resultorg foxic tailings lakes and from the loss
and fragmentation of boreal forest habitat; andoseconomic impacts associated with
increased tar sands development, including labortages, rising operations and
maintenance costs, strains on regional infrastracand volatile royalty-dependent
provincial budgets. The actual construction anerafion of the pipeline section in Canada
will also have impacts that must be analyzed.h&n@raft Environmental Impacts
Statement (DEIS) for Keystone XL, DOS failed to sioler the full range of direct,
indirect, and cumulative impacts associated withgioject by failing to look past the U.S.
Canadian border.

In our comments on the DEIS, we outlined the needOS to analyze all indirect
and cumulative impacts of the project, includireng-boundary impacts associated with
increased tar sands production resulting from KanestXL?** In letters written
subsequent to the close of the comment periodepeatedly urged DOS to consider trans-
boundary impacts in a supplemental EIS, includmpgacts of life-cycle GHG emissions
and impacts to migratory birds>

Marijuana Laws (NORML) v. U.S. Dept. of Sta#62 F. Supp. 1226, 1233 (D.D.C. 1978) (applyirtePA to
US participation in an herbicide-spraying progranMiexico);Ctr. for Biological Diversity v. Nat'l Sci.
Found, C 02-5065 JL, 2002 WL 31548073 (N.D. Cal. Oct. 3002) (applying NEPA to an acoustic
research program on the high seé#it v. Richardson127 F. Supp. 2d 833 (W.D. Mich. 1999) (applying
NEPA to a shipment of weapons-grade plutonium fidew Mexico to Canadian border).

> DEIS Comments, at 89-90.

223 etter of December 16, 2010, attached as Exhipietter of January 26, 2011. attached as Exhibit L
letter of February 24, 2011, attached as Exhibis®&& alsdetter of April 7, 2011, attached as Exhibit N.
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The SEIS still does not fulfill its legal obligatido consider trans-boundary
impacts pursuant to NEPA. In a section entitlegtf&erritorial Concerns,” the SEIS
argues that it is not legally required to considgpacts outside of the U.S., ignoring the
Supreme Court’s holding iAublic Citizen 541 U.S. at 767. SEIS, at 3-201. As a redult, i
does not take the “hard look” at trans-boundarydotp as required by NEPA. Instead, it
includes a perfunctory, four-page review of eximati@rial concerns in four short sections.

First, the SEIS explains that the Canadian Nati&margy Board (NEB) conducted
an environmental analysis and issued its findingglarch 2010, which determined that the
project is “required in Canada to meet the preaadtfuture public convenience and
necessity...” SEIS, at 3-201. However, as acknogdddy the SEIS, the NEB decision
focused on nine key issues but did not analyzéulheange of environmental and social
impacts of Keystone XL, including impacts asso@a#téth increased tar sands
development such as increased greenhouse gas@amissestruction of the boreal forests,
pollution of the Athabasca River watershed, heiatijpacts to First Nations and other local
communities, or wildlife and migratory bird impactkstead, the NEB findings focused on
issues such as economic feasibility, the needeopthbject, commercial impacts, and the
method of toll and tariff regulationd. Even if the NEB findings had addressed the full
range of impacts, it would not relieve DOS of itgnoobligation to conduct a hard look
under NEPA.

The SEIS next includes a paragraph on the 2010 £R8port, which relies on to
reach its conclusion that “even if the proposetaatioes not proceed, production from
the oil sands in Canada would likely continue ainailar rate.” Id. at 3-202. As discussed
in more detail below, this conclusion is wrong, anglainly contradicted by the data in the
EnSys Report. The SDEIS cannot rely on this doeurteavoid analyzing transboundary
impacts, including GHG emissions from the extractmd processing of tar sands.
Furthermore, the pipeline is expected to haveetittife of over 50 years, yet the EnSys
report only looks at impacts through 2030. The EnBgport ignores more than 30 years
of the lifespan of the pipeline during which thegdine will drive of expansion of tar sands
oil extraction.

Next, the SEIS provides a two-page “summary of gamegulatory oversight and
environmental impacts in Canada related to oil sgrdduction.”ld. at 3-202. This is
largely a collection of self-serving statistics twmawed from Alberta government records
that attempt to minimize the environmental impadtsar sands (e.g., “Air quality in the oil
sands region is rated good 95 percent of the tiltheat 3-204). Commenters strongly
dispute the accuracy of these statistics, and@heninous record in this case contradicts
them. Furthermore, DOS has made no attempt tbyweerir accuracy. Even if they were
accurate, this list would not suffice as an adegaatlysis under NEPA.

Finally, the SEIS includes a short description @ivimigratory birds and
endangered species are protected under Canadiamfahtreaties. Again, DOS cannot
avail itself of its obligation to analyze trans-ingiary impacts pursuant to NEPA,
implementing regulations, aRlublic Citizenby describing some protective measures that
exist outside the scope of DOS’s NEPA responsibgit
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C. The Ensys Report is flawed and actually supportan analysis of
transboundary impacts

In 2010, EnSys Energy & Systems, Inc. preparegartealled the “Keystone XL
Assessment” (EnSys Report) for the U.S. DepartrakBnergy (DOE) Office of Policy
and International Affairé’® The EnSys Report was intended to be “an evaluatidhe
impacts on U.S. and global refining, trade andralkets of the Keystone XL project to
bring additional Canadian crudes, including oildsinnto the U.S.” EnSys Report, at 1.

I. The EnSys Report shows a clear connection betiegstone XL and
increased tar sands production

The analysis contained in the EnSys Report flatiytiadicts its own conclusion
that KXL will not affect tar sands production ratéBhe EnSys Report unequivocally
shows that Keystone XL would increase tar sanddumrtion.

In 2009, WCSB production totaled about 2.5 mbdratle oil, of which roughly
65% came from oil sands. EnSys Report, at 14s paicentage is expected to increase
substantially in coming years. Canadian consumgualed only 710,000 barrels per day
(bpd), and the U.S. made up the vast majority afaled. Id. In the U.S., Petroleum Area
Defense District (PADD) Il uses 1.2 million barrgksr day (mbd), while the other PADDs
use far lessld.

Prior to the construction of the TransCanada Keystipeline and Enbridge
Alberta Clipper Pipeline, the U.S. imported appmately 800,000 barrels per day (bpd) of
tar sands from Canada. The addition of the KeysRipeline, with a capacity of 591,000
bpd, and the Alberta Clipper Pipeline, with anralite capacity of up to 800,000 bpd
brings U.S. capacity for tar sands imports up ter@/million barrels per day (mpd).

The EnSys Report explains that there is curremttymous excess pipeline
capacity. Keystone XL would raise existing capaoiit of Alberta from a total of 3.881
mpd in 2011 to 4.581 mpd when built in 2013 (addifg,000 initially). Table 3-4, pg.
30. According to EnSys, there will be excess cap#trough 2020 regardless of whether
Keystone XL is built.1d. at 31. (“If no further projects were built be®venow and 2030
beyond those listed in Table 3-4, the surplus aapaould exist until around 2024...").

“Significantly, only 14,000 bpd was exported in 200 destinations outside the
USA....” Id. Indeed, Asian-exports represent 0.56% of cumwérexports from the
WCSB. Thus, while tar sands producers and shipgrerextremely interested in accessing
other foreign markets, especially Asia, the U.Susently the only significant consumer.
As the analysis in Section XX indicates, Canad&iance on the U.S. as the dominant
market for tar sands exports is expected to refioaianother 10 years.

226 EnSys Keystone XL Assessment, Final Report (D8c2210).
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The EnSys Report compares various pipeline scenand the resulting impacts on
tar sands production. The only relevant compargdwuld be between the scenario where
Keystone XL is built, and the status quo, whicheigresented by the “No Expansion”
scenario. The No Expansion scenario assumes ¢hedditional pipelines are built beyond
what is currently built or under construction. TEeSys report concludes that under the
No Expansion scenario, there would be “signifidamtacts on the disposition of WCSB
crudes” because production would be curtailed IB42@ecause of limited export pipeline
capacity. EnSys Report, at 93.

By contrast, building Keystone XL would allow targls production to increase
through 2030: “[W]hile Keystone XL, coming on lime2013, would add to the excess in
export capacity through 2020, its capacity- or leraative (i.e. other projects in Section
3.2)- would be needed soon after 2020 to sustairsB/@roduction at the levels predicted
by CAPP."Id. at 31.

Most importantly, the EnSys Report finds that Keyst XL would allow tar sands
production to increase by approximately 800,000 imode than it would under the No
Expansion alternative between 2020 and 2330d. at 117.

The graphs on page 8 of the EnSys Report illustrageprojected under different
demand scenarios. (Reproduced as figures 4 aptb®/). Figure 4 (showing the
Reference Outlook) and Figure 5 (showing the LownBed Outlook), both shown below,
show a stark difference in production levels if Kine XL were built versus if it were not
built. Together, the graphs show that Keystones<&xpected to increase tar sands
production by 750,000 to 900,000 bpd.

Under the Reference Outlook, tar sands productidinnerease to roughly 3.25
million bpd by 2020 whether or not Keystone XL islb If Keystone XL is built,
production will continue to increase to just undés mbd by the year 2030. However, if
Keystone XL is not built (and no other pipelines huilt), production will increase at a
slower pace between 2020 and 2024 and then levelt@uound 3.6 mbd by the year 2024.
Thus, under the Reference Outlook, Keystone XL @dlise a production increase of
roughly 900,000 bpd more than under the status quo.

227 Commenters do not accept this number, and belfateKeystone XL a greater increase in tar sands
production that will occur sooner than the EnSypdesuggestsSeenfra Section IV.C.3.d.
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Figure 4.

The Low Demand Outlook also shows a significarfiedénce in tar sands
production levels between the Keystone XL scenaisus the “No Exp” scenario. Under
both scenarios, production will increase to jusgra¥ million bpd by 2020 regardless of
whether Keystone XL is built. If Keystone XL isiltuproduction will then increase until
reaching roughly 4.25 million bpd by 2030. Undsz No Expansion scenario, however,
production will increase at a shallower rate, p@aR025 at about 3.5 million bpd, and then
decrease to roughly 3.25 million bpd by 2030. Thunsler both the Reference Outlook
and the Low Demand Outlook, Keystone XL will caaseund a nearly million bpd
increase in tar sands production levels higher thaat would occur under the status quo.

Id.
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Figure 5.

Thus, the EnSys Report clearly shows that Keysihewill have a discernable
impact on tar sands production rates. Indeed,itipsict is much more than “a reasonably
close causal relationship” between KXL and incrdass sands production.Public
Citizen 541 U.S. at 767. This requires an analysis & ttans-boundary impacts
associated with increased tar sands production.

il. The EnSys conclusion is flawed and DOS cansetiuto avoid analyzing
transboundary impacts

The biggest flaw of the EnSys Report is its conolushat “[p]roduction levels of
oil sands crudes would not be affected by wheth&obd KXL was built.” As the Report
explains, this conclusion is based on the assumphiat if KXL is not built, some other
project will likely be built:

WCSB production would only be impacted... if theregveo further pipeline
expansion out of WCSB and within the USA beyondemnts currently under
construction. Even then, because of existing alsklline capacity, oil sands
production would not begin to be curtailed untteaf2020. Versus the base
projections, WCSB would be curtailed by approxirha@8 mbd by 2030. Since,
to occur, such a scenario would have to entailxpaesion of (a) pipelines entirely
within Canada that could take WCSB crudes from Atbéo the British Columbia
coast, (b) existing cross-border lines from WCSB'®U.S., (c) existing internal
domestic U.S. pipelines that could take WCSB crudesarket within the U.S. —
and to eastern Canada and (d) alternative proaasort modes, namely rail
possibly supported by barge, the scenario is censibunlikely.
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Id. at 116-117.

Thus, the EnSys Report’s conclusion—that KXL wit mffect oil sands
production levels—depends on the assumption tHéXIf is not built, some other future
oil transport project would be built that would denly allow production to increase
through 2030. By making this assumption, the Rejp@s to avoid its finding that
“WCSB would be curtailed by approximately 0.8 mhyd2030” if Keystone XL were not
built. 1d.

However, NEPA prohibits DOS from making such aruagstion. It must base its
trans-boundary impacts analysistbrs project, which is the only current means with
which to allow tar sands production to increaseulgh 2030. SeBorder Power Plan
Working Group v. Department of Ener@60 F.Supp.2d 997 (S.D. Calif. 2003) (PAREN).
DOS cannot use EnSys’ speculations of future ptgj@opacts to avoid analyzing the
trans-boundary impacts that KXL will cause as alltesf causing increased tar sands
production rates. As argued below, none of thésenative projects are moving forward,
and many have not yet been formally proposed.

The “only current means” test makes logical sendhis situation. If a proposed
project such as KXL will have reasonably foreseeatnpacts, the notion that other future
projects would have similar impacts does not sometegate consideration of KXL's
impacts. The impacts of those other projects walgd have to be analyzed pursuant to
NEPA when the time came. And if not for the “onlyrrent means” requirement, the
entire purpose and intent of NEPA could be subdeds any project could avoid NEPA
compliance by speculating that other future prgj@abuld likely have similar impacts.

iii. The EnSys Report arbitrarily assumes the Ih@bd of other projects

Furthermore, the EnSys Report is flawed becausesgsmption that other pipelines
are likely to be built if not for KXL is unsuppodeand premature. It cannot be accepted as
a given that any of these projects will move fordvain fact, the data in the EnSys Report
suggests otherwise.

TransCanada has publically claimed that if Keystghas not built, the tar sands
crude will be sent to Asia rather than PADD Il ketis. The EnSys Report echoes this
theory. According to the Report, most proposed emititransport projects target Asian
markets. Currently, the “WCSB crude export systemghly unusual in that it is
currently overwhelmingly land-locked... [and] [w]ab@rne exports [to Asian markets] are
minor and through only one marine terminal, the ¥WWege dock near VancouverId. at
15. In 2009, exports to Asian markets totaled ddlyp00 mbd and depended entirely on
Kinder Morgan’s Transmountain pipeline system thatsports WCSB crude from Alberta
to Westridge. Id. According to a newspaper article, “volumes mguio Asia have
reportedly risen to 20,000 bpdId. Currently, only 0.56% of exported tar sands erud
flows to Asian market&®

228 seeDroitsch, Danielle, The link between Keystone XL and Canadian oilspndduction” (The Pembina
Institute, April 2011 ), attached as Exhibit O,18t(hereinafter “Pembina Report”).
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As such, while there is considerable interest tat@shing a route that would allow
higher-volume exports to markets in China, JapanitsKorea, and Taiwan, none of the
proposed projects are likely to move forward inleet decade. Id. at 17.

In 2008, Kinder Morgan’s TMX 1 Project expanded tiapacity of the
Transmountain line to 300,000 bpd. Kinder Morgas proposed several more expansion
projects. The TMX 2 Project would expand Transmaumto 380,000 bpd, and TMX 3
would expand it to 700,000 bpd. However, “no decito go ahead has been taken on
either of these projects. This will depend uporel®f commercial interest.1d. at 17.

The EnSys Report describes some of the hurdles fregects face: “Extensive work
would be required with various organizations, inlahg the NEB, Port Metro Vancouver
and First Nations groups before the project cooldlgead. Permits would be required for
expansion. In addition, agreements with landowaksg the route may have to be
renegotiated. These requirements could possilidg de stop the project...’Id. This
project would also require dredging the Vancouagbbr and changing regulations to
allow increased tanker traffic, both of which haheady attracted widespread
opposition’?® Nevertheless, the EnSys Report takes the postiirthese two Projects
“may be the most likely to go ahead of any of thesi\Coast projects.Id. at 18.

Kinder Morgan has also proposed a third expansiojegt: the Northern Leg
expansion of Transmountain, which would add a ngwv Bne north to the port of Kitimat
that would allow exports to Asia. The proposedacaty of the Northern Leg is 400,000
bpd, which would bring the capacity of the Transmtain system to 1.1 mbd (including
TMX 2 and TMX 3). Id. However, “[tlhe Northern Leg expansion is calesed by
Kinder Morgan to be a longer term project. It digoes strong opposition from First
Nations and environmental groupdd. at 18. Furthermore, in December 2010, the
Canadian House of Commons passed a motion, supdoyteur out of five federal
parties, calling for the federal government to balk oil tanker off the north coast of
British Columbia, which would make it extremelyfiitilt for this project to procee@® In
2010, Kinder Morgan withdrew its intention for tlegsrojects due to lack of commercial
interest. Id.

Perhaps the most controversial West Coast prggdenbridge’s proposed Northern
Gateway pipeline, which would travel from EdmontorKitimat. The capacity would be
525,000 bpd, but would be potentially expandabl@d,000 bpdld. at 18. Enbridge
project Northern Gateway to be operations by 2001792if regulatory approvals are
obtained and the company decides to btitd“However, the project is encountering
strong resistance from First Nations and envirortalggroups, which renders its timing
uncertain.” Id. at 18. Polling shows that 80% of British Coluans oppose the Northern

229 pembina Reporsupra at 11.

230 pembina Reporsupra at 10.

%1 Montreal Gazette, “Enbridge expects decision ortiNon Gateway by end of 2012,” 5 April 2011,
http://www.montrealgazette.com/news/Enbridge+expedcision+Northern+Gateway+2012/4558619/story.
html Accessed 30 May 2011.
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Gateway Project®® Moreover, sixty one First Nations that have afjiogl rights and title
and who are affected by the proposed pipeline gaeat both the pipeline and the
additional tanker traffic resulting from the prajé& Given the strong legal rights afforded
aboriginals in Canada, especially those on unceeteitbry, their opposition represents a
considerable barrier to the likelihood of the pobjé-or example, the Globe and Mail stated
that the First Nations groups “have the constitdlalout to put up insurmountable
obstacles for the proposed Northern Gateway — ngraehessy legal debate around
unsettled land claims along the route that wiklikbe decided by the Supreme Court of
Canada.”**

There is also a lack of commercial interest inNloethern Gateway Project.
Despite the project basing its operations on la@argitcommercial shipping agreements, no
agreements have to date been signed by eithearids roducers or refiners in Asid.
Furthermore, KinderMorgan is even opposing thiggmtoon the basis that Enbridge is
seeking regulatory approval prior to proven maderhand for tar sands crude.

Finally, a partnership between CN Rail and Altex peoposed a “PipelineOnRail”
service that would be capable of transporting 200 fipd to the West Coast via rail lines.
However, that appears uncertain at bédt. The EnSys Report lists it as “status
uncertain.” Id. at 29. Rail transport is less efficient for sparting large volumes than
pipelines, and this method has a poor safety recororeover, the PipelineOnRail
proposal would also be vulnerable to the B.C. tahlas.

In summary, none of the proposed alternatives tgsttme XL are “likely” to move
forward, and if any did proceed, they would madstly be a long-term option (10+ years).
Therefore, the EnSys conclusion that WCSB crudkbeilsent to Asia in the absence of
KXL is arbitrary and clearly unsupported, and DG®mot rely on it.

d. Keystone XL will increase tar sands production rare than the EnSys
Report Estimates

The EnSys Report estimates that Keystone XL willseatar sands production to
increase roughly 800,000 bpd more than it otherwseld if KXL were not built. EnSys
Report, at 116-117. It estimates that this inaeasuld occur between 2020 and 2030. If
Keystone XL were not built, excess pipeline cagawibuld be filled sometime around
2024 and production would be curtaildd. However, if built, Keystone XL would allow
tar sands production to increase through 2030.

Commenters agree with the EnSys conclusion thastéeg XL will cause a
significant increase in tar sands production, &ad the resulting increase will be at least
800,000 bpd. However, the EnSys Report analydar i®o narrow, as it is based only on

232 pembina Reporsupra at 10.

233 pembina Reporsupra at 10.

234 http:/lwww.theglobeandmail.com/report-on-businiesiistry-news/energy-and-resources/first-nations-
dig-in-against-enbridge-pipeline/article2021928Hg

23> pembina Report, at 10.
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when pipeline capacity would run out in the absesfdéeystone XL. The reality is that
Keystone XL would spur an increase in tar sanddymxction that will occur much sooner,
and on a larger scale, than the EnSys Report dssma

As a recent report by the Pembina Institute fouded;stone XL would raise the
cost of Canadian crude oil, which would providdesacand strong market signal to
producers that would increase upstream tar samahiption>*°

The purpose of Keystone XL is to transport WCSRBlerfrom Alberta to refineries
in the U.S. Gulf Coast PADD lll. Because capatityhe PADD lll region is currently
limited to 96,000 bpd via the Pegasus Pipeline, BADrepresents the largest untapped
market for WCSB crude suppliertd. In fact, the largest constraint to the growth of
WCSB crude is the availability of pipeline capadwyPADD Ill. Id. Due in part to the
recent increases in pipeline capacity to PADD ppger Midwest region) and increased
domestic supply, there has been a pipeline “batkhin Cushing, OK and a resulting glut
of oil in the Midwest.Id. This situation has led to record discounts ofl\&Tide of $10 to
$18 per barrel, and lower gas prices at Americangsu Id.

Keystone XL is designed to relieve this bottlenankl open up the PADD lII
market. With a capacity of 700,000 bpd, KXL wouddrease access to PADD lll by
700%%*" TransCanada’s economics analysis suggests thatdtey XL could deliver as
much as 500,000 bpd as early as 2014, and muttabvolume is already committedd.

Canada’s National Energy Board found that “the USGG. Gulf Coast) is a
large, long term and strategic market for Canadrade oil.... [T]he refining area to be
supplied by the Keystone XL Pipeline holds strootgptial for Canadian crude oil
producers. The opening of new markets for Canacliate oil would alleviate the
economic risk associated with saturation in tradil markets®*® If the current
saturation of the Midwest market continues (withidaystone XL), the discount of
Canadian crudes will hurt the economics of upstrpesduction project®

The opening of the PADD IIl market in the Gulf Cbesgion would increase the
price of oil for all Canadian crude oil. This mitcrease would “provide a strong market
signal for increased production and investmentheéilsands... and would also affect
industry expectations about profit margindgd. at 7. By providing access to PADD llI
markets that will allow producers to charge moneit®oil, Keystone XL would increase
annual revenue to the Canadian producing indust§2billion to $3.9 billion.Id. This
increased “netback” would act as an extremely stiice signal that would act as an
incentive to increase productiofd. The shipping companies that have entered into
shipping agreements for Keystone XL are amongalgekt crude oil producers in Canada,
with billions of dollars in production investmentsuch of these investments in
production involve projects that are either undarstruction or in the application phase.

3% pembina Report.

2371d. at 5.

238|d. at 6 (quoting NEB decision)

2391d. (quoting Jackie Forrest, HIS CERA Director of BabOil).
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Id. at 8. These shippers, as well as TransCanaglf ltave publically acknowledged that
Keystone XL'’s access to PADD Il markets would eese productionld. at 7.

Furthermore, the Appendix to the EnSys report erplthe WORLD model used
by EnSys for its supply and demand predictions. elew, it appears that the WORLD
model is not sophisticated enough to determinere@st investment decisions in its
analysis. This is a critical flaw; approval of Kéyse XL would send a clear signal to
Canada, Alberta and investors that tar sands haweir@ in exports to the U.S. and this
investment signal will drive additional expansion.

As set forth above, alternative projects that wapdn routes to Asian markets are
far more uncertain, and are at least 10 years avwhyt 9. Alternative projects that would
open other routes to PADD Il would not send themsanarket signals as Keystone XL,
and would not have the same impact on productitasréd.

4. The SDEIS’s Analysis of Greenhouse Gas Emiss®tssufficient and Flawed

a. The SDEIS is required to consider the lifecycl&HG emissions of Keystone
XL

Under NEPA, federal agencies are required to “[thigeNEPA process to identify
and assess the reasonable alternatives to proposeds that will avoid or minimize
adverse effects of these actions upon the qudlityeohuman environment® where
effects are defined as including not only direé¢ets but also “indirect effects, which are
caused by the action and are later in time or éanttmoved in distance, but are still
reasonably foreseeabl&® Additional greenhouse gas (GHG) emissions thatavbe
caused by the Project from extracting, refining aachbusting tar sands are such indirect
effects.

The State Department is aware of this requirenaamd,provides a lifecycle GHG
assessment of Keystone XL as an appendix to thdStiEThe SDEIS even goes so far
as to acknowledge that “When evaluating the liféz¥gHG emissions of transportation
fuels consumed in the United States in a strigdyicformat... it is likely that the lifecycle
GHG emissions of transportation fuel produced fMiGSB crudes is higher than that of
reference crude$** However, they incorrectly come to the conclusioet t‘Such an
analysis [of lifecycle GHG emissions] is not stsiatecessary for purposes of evaluating
the potential environmental impacts attributabléh® proposed Project under NEPA®
The reasoning for this conclusion is flawed: theEE®Dsays that “based on the EnSys
(2010) analysis, under most scenarios, the propBsgdct would not substantially
influence the rate or magnitude of oil extractiativaties in Canada, or the overall volume

24043 FR 56003, Sec. 150Ch#p://www.gsa.gov/graphics/pbs/nepa.pdf

24143 FR 56003, Sec. 150&h8&p://www.gsa.gov/graphics/pbs/nepa.pdf

242 3DEIS Appendix B. ICF Report: Life Cycle Greenhe@as Emissions of Petroleum Products from
WCSB Oil Sands Crudes Compared with Reference Grude

> SDEIS, at 3-196.

** SDEIS, at 3-196.
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of crude oil transported to the U.S. or refinedha U.S.*** and that “the proposed Project,
if constructed, is unlikely to significantly accedée displacement of reference crud®s.”

I. The SDEIS incorrectly concludes that additioextraction of tar sands in
Canada is not an indirect impact of Keystone XL

As explained in Section IV.C.5 above, the SDEISteably and incorrectly
concludes that Keystone XL will not increase tardsaextraction in Canada. That
conclusion is based only on the 2010 EnSys Remhiitth actually confirms that Keystone
XL would cause at least an 800,000 bpd increasarisands development between 2030
and 2030. The SDEIS, however, improperly reliesh@nEnSys assumption that if
Keystone XL is not built, some other pipeline pobjill be built that will similarly cause
an increase in tar sands development. This assumiptwrong, as none of the other
projects are likely to proceed. Even if other pot$ were likely to proceed, NEPA does
not allow DOS to ignore the 800,000 bpd increas¢ iteystone XL will cause. Finally,
Keystone XL will send powerful market signals thall cause a quicker and more
substantial increase than what the EnSys Repogests) Thus, the record shows that
Keystone XL will cause an increase in tar sandelgment in Canada, which will result
in increased GHG emissions.

il The SDEIS incorrectly concludes that the Keyst&L pipeline will not
affect greenhouse gas emissions globally

The SDEIS states that “from a global perspective,project is not likely to result
in incremental GHG emission$™ This conflicts with findings from the EnSys report
which states that “the difference in emissions leetwpipeline scenarios in 2030 would be
at most 26 +/- million tons of C@” for annual global transportation emissiéffsThe
EnSys report tries to play this off as a negligéaeount of GHGs, indicating that it is only
“around 0.25% of GHG emissions from the global sportation sectof*® and comparing
it to the larger emissions reductions that wouklilefrom transitioning from their
reference outlook to their low demand outlook. Egib with, comparing specific source
emissions to global emissions in order to diminishformer’s significance has no place in
sound, scientific impact assessments. Further,iR@®mtons of CQe is not negligible. In
EPA's letter on the Keystone XL Draft Environmentapact Statement, they estimate that
“annual well-to-tank emissions from the project \wbbie 27 million metric tons carbon
dioxide equivalent (MMTCG@e) greater than emissions from the U.S. ‘averagele®>°
and go on to say: “To provide some perspectivenerpbtential scale of emissions, 27
million metric tons is roughly equivalent to ann@AD2 emissions of seven coal-fired
power plants®* Especially at a time when the world is workingetabrace clean energy
and decrease greenhouse gas emissions, an unmg@esssase in greenhouse gas

25 3DEIS, at 3-196.

246 SDEIS, at 3-196.

247 SDEIS, at 3-196.

248 EnSys (2010) p. 82.

249 EnSys (2010) p. 82.

ZOEPA Letter to Department of State on the Keyst$héEIS. July 16, 2011. p. 2.
BLEPA Letter to Department of State on the Keyst$héEIS. July 16, 2011. pp. 2-3.
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emissions equivalent to approximately seven caadfpower plants is simply
unacceptable.

b. The ICF report’s methodology for calculating theincremental GHG
emissions for the Keystone XL pipeline is flawed

The SDEIS includes an analysis of the lifecycle Geéttissions by the consulting
firm ICF. This report correctly assessed existifeclcle GHG emissions studies as
showing that oil from tar sands has higher lifeeyGHG emissions than conventional oils.
However, while the ICF meta-analysis of lifecyclegnhouse gas emissions reports gave a
reasonably thorough explanation of the factors ¢chase different conclusions about
lifecycle greenhouse gas emissions of tar sandpamd to conventional oil, the
methodology they used to calculate the incremam@nhouse gas emissions was flawed.

Reporting a range of 2% to 19% suggests that tuesthe endpoints of the range
and should be weighted equally when comparingahsands that would flow through
Keystone XL to conventional oil. In fact, these pargt two points on a wider spectrum that
should that should likely not be weighted equallggam Brandt’s recent meta-analyses
conducted for the European Commission earlientbés states the weighted average as
being on the far higher efitf The study ICF relies upon for the 2% lower encersally
compares the low end for tar sand emissions wehtgher end for conventional crude
oils. A more fair assessment would compare the hitedyaverage of tar sands versus the
weighted average of the conventional crude oilg theuld replace, as the Brandt (2011)
study does. The study shows that the range ofylifedGHG emissions of tar sands is 98.2
to 122.9 gC@MJ LHV with a most likely value of 107.3 gGM®1J LHV, compared with a
range of 83.3 to 103.4 gGMJ LHV and most likely value of 87.1 gGMJ LHYV for EU
conventional oil lifecycle emissions — a differerafe23% between the most likely values
for tar sands and EU conventional Bfl The International Council on Clean
Transportation (ICCT 2010) used a similar methadctomparing the upstream emissions
of tar sands with conventional off% Had ICF used this methodology, they likely would
have come up with a greater emissions different@dsn tar sands and conventional oil.

C. California’s low carbon fuel standard will help decrease, not increase GHG
emissions

Instead of analyzing how increased tar sands impoould affect U.S. ability to
meet low carbon fuel standards (LCFS), the SDE#s @n industry-funded study and says
that in fact, implementation of an LCFS policy abuicrease GHG emissions because of
fuel “shuffling”:

%2 Brandt, Adam. Upstream greenhouse gas (GHG) emnis$iom Canadian oil sands as a feedstock for
European refineries. Stanford University. 2011.
https://circabc.europa.eu/d/d/workspace/Spaced8tiB86977-6418-44db-a464-

20267139b34d/Brandt Qil_Sands GHGs_Final.pdf

#3Brandt (2011) Table 6, p. 37.

%4 |nternational Council on Clean Transportation &mergy-Redefined. Carbon Intensity of Crude Oil in
Europe. Executive Summary. 20t0tp://www.theicct.org/pubs/ICCT_crudeoil_Eur_De&R0sum.pdf
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If LCFS were increasingly required in the U.S.sthvould be expected to

discourage overall U.S. imports of oil sands crirden Canada, and in turn would
encourage importing of crude oil to the U.S. framas that produce light sweet crude,
likely the Middle East. Canadian crude sources W diverted to other countries not
affected by LCFS, and supplies in the U.S. negbtiaifected by LCFS requirements
would be replaced with supplies from more distamtsof the world>®

This analysis is incorrect or misleading on sevienadls:

1)

2)

3)

4)

5)

Promoting Innovation: The SDEIS fails to accounttfee market signal for oil
companies to reduce upstream production emissiwhscareceive credit under a
LCFS. Crude oils with lower emissions will be ajraater premium with respect to
crude oils with higher emissions. Upstream prodsigell look for additional ways
to reduce emissions or face the prospect of a hmreed market.

Crude shuffling will be limited due to refinery cstraints: Refineries are
constructed to handle a specific range of crudéypés and qualities within their
design-specification. In general, refineries carsiwiply shuffle heavier crude oils
in lieu of lighter crude oils without an economigpact as well, suggesting there
are limits to shuffling.

Other regions and governments are considering kmven fuel standards (EU,
Northeast, CA) that would discourage the use dftugrbon crude oils and result
in upstream reductions.

Transport of crude oils represents approximate®ydef the entire fuel lifecycle.
This is marginal compared to the overall savingsfia LCFS program.

The goal of the low carbon fuel standard is natdntinue reliance on marginally
lower-carbon fossil fuels, but rather, to encourtmgedevelopment of ultra-low
carbon fuels such as advanced biofuels, transpmrtatectricity, biomethane, and
hydrogen.

The SEIS Does Not Adequately Analyze the Ingpatiall Connected Actions,
Including the Bakken Marketlink and Cushing Markst|Projects.

a. Background of the Marketlink Projects

In August 2010, the Montana Public Service Commis$PSC) awarded common

carrier status to TransCanada.As a result, Montana oil producers now have é¢ggal

right to upload oil onto the Pipeline at intercoatnen sites. The substantial new pipeline
infrastructure required to link Montana oil shippéo the Keystone XL has become known
as the “Bakken Marketlink Project.” In Septeml@oyvernor Brian Schweitzer and
TransCanada announced a “binding Open Season’t&indirm commitments for the

*®SDEIS, at 3-187.
%% Energy Pipeline News, Montana PSC grants Keysxdnqualified eminent domain powers, August 18,
2010,http://energypipelinenews.blogspot.com/2010/08/rmoatpsc-grants-keystone-xl.ht(fdst visited

Dec. 15, 2010).
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Bakken Marketlink Project’ This will allow Montana oil producers to transpthreir oil
to Cushing, Oklahoma, and on to the Gulf CoastheaProject. TransCanada completed
an Open Season on November 19, 26%0.

On January 20, 2011, TransCanada announced tiest gecured a total of 65,000
barrels per day of firm contracts and that the Rakklarketlink segment of the Keystone
XL system will move forward®® TransCanada announced that the $140 million groje
which will include a five-mile main pipeline connety a series of feeder pipelines to
Keystone XL in Baker, Montana, as well as $70 miillin interconnection improvements
in Cushing, Oklahoma, will go online in early 20%3.

Similarly, the Cushing Marketlink would involve tleenstruction of $70 million
worth of facilities at Cushing, Oklahoma that woaltbw domestic oil producers to upload
up to 150,000 barrels per day (bpd) of U.S. crutlerdo Keystone XL to be transported to
Gulf Coast market&®! TransCanada announced that the Cushing Markd®liaject will
also proceed and is expected to go online in €M% Prior to that announcement,
TransCanada had launched a binding open seasduatio irm commitments from
interested parties, which closed in November 2830Together, the Cushing Marketlink
and Bakken Marketlink will have the capacity tosport up to 250,000 bpd of domestic
crude to the Gulf Coast via Keystone X’ The two project components will require a
combined $210 million worth of new facilities anigh@line in two states. The addition of
these two new components to the project constimmsgstantial change to the project the
full extent of which must be analyzed in a suppletakEIS.

b. Legal background

NEPA requires “connected actions” “to be consideoggbther in a single EIS®
The NEPA regulations provide direction on when @ctg such as the Keystone XL
pipeline and the Bakken and Cushing pipeline shbaldonsidered together in a single
EIS. These regulations define “connected acti@ssictions that are “closely related and
therefore should be discussed in the same impatemnsent.°®

%7 The Billings Outpost, State, TransCanada launcenCgeason for oil, Sept. 23, 2010,
http://www.billingsnews.com/index.php?option=comntant&view=article&id=1952:state-transcanada-
launch-open-season-for-oil&catid=64:business-news&ld=113(last visited Dec. 15, 2010).

8 The Bakken Marketlink Project is expected to comeoeeproviding service in the first quarter of 2013.
Seehttp://www.transcanada.com/bakken.h{fakt visited Dec. 15, 2010).

29 hitp://www.transcanada.com/5631.html

20 hitp://billingsgazette.com/news/state-and-regionatitana/article_01764e04-24bc-11e0-a0l1c-
001cc4c03286.html

261 |d

22 http:/ftranscanada.com/5634.html

263 http://transcanada.com/5467.html

264 Id.

25 Thomas v. Peterso53 F.2d 754, 758 (9th Cir.1985).

%040 C.F.R. § 1508.25(a)(1)(1978). “Connected asfi@re those that i) automatically trigger othetians
which may require environmental impact statemeitsannot or will not proceed unless other actians
taken previously or simultaneously; and iii) areeidependent parts of a larger action and depertdeon
larger actions for their justificatioriKlamath-Siskiyou Wildlands Center v. Bureau of Ldfa@hagement387
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The Keystone XL pipeline project and the Bakken @aghing Marketlink projects
are “connected actions.” The Marketlink Projects @ipeline interconnections that will be
physically connected to the Project. Their utiitysolutely depends on Keystone XL.: if
Keystone XL were not built, the Marketlink Projeatsuld serve no purpose (there would
be no larger pipeline on which to upload oil). thermore, the Keystone XL pipeline
could not take place without at least the Bakkemkdink Project because Montana’s
common carrier law now requires TransCanada tevallomestic producers to upload oil.

The Marketlink Project satisfies the “connectedaactelements of 40 C.F.R. §
1508.25(a)(1) and therefore must be consideredsingle EIS?®” An SEIS must examine
the environmental impacts of the interconnectianlifees, and provide an analysis of
several alternatives for these facilities, inclydanalyses of their respective water
crossings and proximity to sensitive areas.

NEPA requires a supplement to an EIS when sigmfioaw information or
changes in a project implicate significant changdbe environmental analysis. The
NEPA regulations require that:

(1) Agencies...[s]hall prepare supplements to eitimaft or final environmental
impact statements if: (i) The agency makes sulistasttanges in the proposed
action that are relevant to environmental concesngij) There are significant new
circumstances or information relevant to environtakconcerns and bearing on the
proposed action or its impacf€. (2) [Agencies] may also prepare supplements
th%Q the agency determines that the purposes @&dheill be furthered by doing
so:!

The use of the word ‘shall’ is mandatory: it creadeduty on the part of the agency
to prepare a supplemental EIS if substantial cheufrgen any of the proposed alternatives
are made and the changes are relevant to enviragahvemcern$’® In determining
whether new information is significant, a court gliolook to the NEPA “significance
factors” found in 40 C.F.R. § 1508.27(b) (1978).

F.3d 989, 998 (9th Cir. 2004) (“Proposals or paftsroposals which are related to each other cjosebugh
to be, in effect, a single course of action shalekaluated in a single impact statemenWgtlands Action
Network v. U.S. Army Corps of Engingez22 F.3d 1105, 1118 (9th Cir. 2000) (the requaetio analyze
connected action prevents an agency from “dividinyoject into multiple actions, each of which
individually has an insignificant environmental iagp, but which collectively have a substantial icta
%735ee Save the Yaak Comm. v. BI&8&0 F.2d 714, 719 (9th Cir. 1988) (finding a readonstruction,
timber harvest, and feeder roads to all be “coratbattions”).

2840 C.F.R. § 1502.9 (1978).

%940 C.F.R. § 1502.9 (1978).

270 Marsh v. Oregon Natural Res. Counel90 U.S. 360, 372 (1989) (recognizing the dutyerehthere are
significant new circumstances or informatiosge alsddubois v. U.S. Dep't. of Agric102 F.3d 1273, 1292
(1st Cir. 1996).

" Natural Res. Def. Council v. Lujaii68 F. Supp. 870, 886 (D.D.C. 1991) (a new refirat contained a
substantially different estimate of the amountib&gpected to be found in Alaska required the prafion

of an SEIS).
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When determining if new circumstances or new infaion require an agency to
issue a supplemental EIS, a court should condmefailowing factors: (a) the
environmental significance of the new informati@m), its probable accuracy; (c) the
degree to which the agency considered the newnrdgtion and considered its impact; and
(d) the degree to which the agency supported ttsaa not to supplement its decision not
to supplement its impact statement with explanatioadditional data’?

As set forth in the letters of December 16, 20 hrEary &, 2011, and January
26, 2011, there have been significant changesiptbject as well as significant new
circumstances and information that require analysegssupplemental EIS. While DOS did
issue a SDEIS, it did not sufficiently addressrbe information.

C. The DEIS did not analyze the Marketlink Projecs

The DEIS noted the possibility that a Montana iew@nection pipeline system
might allow Bakken oil to be uploaded in Easternnitéma, and described the facilities that
an interconnection would requif€ These facilities include pump stations with aefee
trap and a pressure control valve/skid locatetiatéceipt facility; a receipt/injection
facility of at least 8 to 9 acres, including a cdexpcustody transfer station; 7 acres of
storage tanks capable of holding at least 300,@W)EO0 barrels of oil; a booster pump
system; an electronic substation and electricdtiimg with additional controls and
instrumentation; Modification of a Keystone XL pursgation, including a connection to

the pump station, two block valves, and two chemlkes?"

The DEIS briefly listed some of the potential imggaihat could result from an
interconnection: “Key issues would include visugdaurces in the vicinity of the storage
tanks and pump stations, cultural resources, clsaingand use, increased tax revenues,
increased employment, and potentially acceleratieglevelopment of crude oll
resources.?” However, the DEIS avoided NEPA'’s required “harolibat the impacts or
possible alternative configurations of a Bakkeriliobnnection by dismissing it as
“currently speculative” and implying that it is netonomically feasibl&’®

d. The SDEIS did not adequately analyze the Markeithk Projects

The SDEIS “analysis” of the Marketlink Projectsaibolly inadequate, as it does
not take a hard look at the potential impacts eséhconnected actions.

The SDEIS first provides a brief description of Bekken Marketlink facilities in
Section 2.5.3:

272 \Warm Springs Dam Task Force v. GribbB21 F.2d 1017, 1025 (9th Cir. 198@pmmonwealth of
Massachusetts v. Wa#t16 F.2d 946 (1st Cir. 1983).

*BDEIS, at 3.14-6.

274|d.

*>DEIS, 3.14-7.

?°DEIS, 3.14-7.
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The Bakken Marketlink project would consist of pigj booster pumps, meter
manifolds and two tank terminals; one terminal widog near Baker, Montana, and
the second would be at the proposed Cushing tank fEhe Bakken Marketlink
facilities near Baker would include two, 250,000+katanks that would be used to
accumulate crude oil from connecting third-partyghines and terminals and a
100,000-barrel tank that would be use for operaliparposes. The larger tanks
would be approximately 60 feet high and 181 featiameter, and the smaller tank
would be approximately 60 feet high and 130 featiameter... The site of the tank
farm and Pump Station 14 would have an area ofoxppately 15 acres and the
offsite metering manifold would have an area ofragpately 9 acres. ...There
would also be a 16-inch-diameter pipeline aboutl&siong that would extend
from an existing crude oil tank farm to the Bakh@arketlink facilities....

The Bakken Marketlink Project facilities at the Gumgy tank farm would include
two 250,000-barrel tanks that would be used foclbatcumulation from the Baker
facilities... The tanks would be approximately 60tfeigh and 181 feet in
diameter...

Crude oil in the Bakken Marketlink storage tankshat Cushing tank farm would
either be pumped to the proposed Project for delite PADD Il or delivered to
other pipelines and tank farms near Cushiff...

The SDEIS also gives a brief description of thelug Marketlink facilities in
Section 2.5.4:

This project would include construction and opemabf facilities that would
provide crude oil transportation service from thenped Cushing Marketlink
facilities at the proposed Cushing tank farm v phoposed Project to delivery
points at Nederland and Moore Junction (east ofdttm), Texas. The Cushing
tank farm would be adjacent to the Cushing Oil Tiaah which is a key pipeline
transportation and crude oil storage hub with @@million barrels of storage
capacity. As a result, the Cushing Marketlink Peoj@ould be near many pipelines
and storage facilities that could ship crude oth® Cushing Marketlink facilities.
The Cushing Marketlink Project is expected to ades/current pipeline constraints
from the Cushing area and provide shippers witbwa tnansportation option from
the Cushing market to the U.S. Gulf Coast.

The Cushing Marketlink Project would include constron and operation of
receipt custody transfer metering systems and &0®0-barrel batch

accumulation tanks, with one tank dedicated fdrtlgveet crude.2®

The extent of the analysis of these two conneatéidres is found in section 3-15,
which provides less than two pages of “summaryrimétion on the potential impacts of
the proposed Marketlink projects’”® SDEIS, at 3-209. A reading of that summary

21T SDEIS, at 2-20.
218 SDEIS, at 2-21.
219 SDEIS, at 3-209.
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makes clear that the SDEIS fails to provide anystariiive content whatsoever. Instead, it
either claims that no analysis is necessary, réfeosher sections of the SDEIS, or
attempts to defer any analysis to a later time.

For example, the SDEIS states: “There would aksa bh6-inch-diameter pipeline
about 5 miles long that would extend from an emgstirude oil tank farm to the Bakken
Marketlink facilities. The route of that pipelina$inot been determinetf® DOS cannot
avoid analyzing the impacts associated with thpeloe by simply claiming that the
specific location is uncertain. It must analyzeémas alternatives, and take a hard look at
the alternatives’ impacts.

It then goes on to state that “the potential impassociated with expansion of the
pump station site to include the tank farm woukelly be similar to those described in
Section 3.0 for the proposed Project pump statmhpapeline ROW in that area.” Again,
DOS is completely avoiding any analysis by sim@ferring to another section. This is
insufficient to meet its NEPA obligations.

The SDEIS then avoids any analysis of impacts ttaegered or threatened species
by attempting to defer its NEPA duties to a lataeted “Potential impacts of the proposed
Bakken Marketlink facilities on sage grouse, irgeteast tern, and mountain plover, and
potential impacts to habitats that they dependvanld be evaluated during environmental
reviews conducted during permitting for the progbBakken Marketlink Project, if
permits are required for the project.” Howeveg tmpacts associated with connected
actions must be analyzed in a single EYS.

The same is true for project specifics regardiregtéimk farms: “the design specifics
of the tanks and the anticipated throughputs weteawailable at the time that this SDEIS
was prepared. Keystone Marketlink LLC would be regflito provide those data along
with project-specific emission estimates in its laggtion for an air permit for the project.
Emissions from the projects would be required tinb@mpliance with the emission limits
of the permits issued.” DOS must take a hard latatkie project, including all connected
actions, before the project is issued a PresiddPgiamit. DOS cannot avoid an impacts
analysis by merely claiming impacts will be analyby an agency granting a future
permit, or by claiming impacts such as emissiorikbei within allowable ranges.

Finally, the SDEIS avoids an analysis of increasiédevelopment in Montana and
North Dakota by claiming:

[T]he addition of the Bakken Marketlink transpoaipacity would not be expected
to impact the rate of growth in crude oil produntfoom the Bakken formation in
the Williston basin in North Dakota and MontanalNArth Dakota Pipeline
Authority report (2010) examined projected increaseproduction in North
Dakota and eastern Montana compared to currenplanded transportation routes
for crude oil. That forecast indicates that evedarrhigh growth projections for

280 Id

Bl Thomas v. Petersoii53 F.2d 754, 758 (9th Cir. 1985).
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crude oil production in the area, there is suffitiexisting and planned pipeline
transport capacity to accommodate the increasetluption through at least 2017
without the Bakken Marketlink project. For the lavwggowth projections, the report
indicates that there is a potential excess crudeamisport capacity out of the
region of approximately 160,000 bpd.

SDEIS, at 3-210.

DOS cannot avoid its impacts analysis by relyingaaingle report that shows
excess pipeline capacity for the next six yearsthA very least, DOS must analyze the
reasonably foreseeable impacts associated witeased production after 2017. It also
must review other sources, including contradicteports, to confirm whether this
conclusion about impact on production is shared.

It stands to reason that Bakken Marketlink woultlm®built if not dictated by
favorable market conditions. (i.e., DOS’s conadasimplies that there is so much pipeline
capacity that Bakken Marketlink is not needed, Whabviously is not the case).

In fact, the 2010 “Notice of Open Season for Bakkek Pipeline LLC” project
paints a drastically different picture of pipelicapacity in the Bakken. In a section titled
“Need for New Pipeline Infrastructure,” it explains

Since 2008, crude oil production from North Dakatal Montana has grown by
approximately 150,000 bpd. This growth is primafitym the Bakken oil play in
the Williston Basin and due to the recent technicllgadvances in horizontal oil
well drilling and completion techniques. Accorditagthe North Dakota Geological
Survey and Department of Mineral Resources, th&k&alpool contains 169 billion
barrels of oil in place of which about 4 billionrbals will likely be produced.
Several infrastructure expansions and project direg a 60,000 bpd capacity ralil
project, have been built since 2008 to accommaitiéggoroduction increase.
However, at the current rate of drilling, internestimates are that crude
production from the Williston Basin is expectedtow another 300,000 bpd by
early 2013. Providing direct access to new infrasture and new market outlets is
critical to the continued success of the Bakkeiplay.

By this Open Season process, BakkenLink Pipeliopgses to build a
comprehensive network of pipelines that will callexcremental barrels of crude
production at multiple points across the prolifiskBen oil play. It will deliver this crude to
TransCanada’s proposed Marketlink, which will ferttransport the Bakken crude directly
to large markets in Oklahoma and/or Texas. Thiwoed is one of several solutions
needed to meet the growing infrastructure challemgehe Williston Basin?®?

Thus, the Bakken Marketlink, as one would expacheding built in order to allow
Bakken oil production to continue to increase. $ame result can be expected for

22 hitp://www.bakkenlink.com/pdf/Notice_of Open_Seagginal%209 27 10.pdfthis project is
discussed below).
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Cushing Marketlink. Moreover, as set forth ahadditional pipeline capacity sends
powerful market signals to investors than causeeases in production that occur sooner,
and ozrésa larger scale, than increases that are satsly on when existing capacity is
filled.

The SDEIS does not even address any of the “keng$$ghat the DEIS stated
would be required in any NEPA analysis of theseneoted actions. For example, the
SDEIS does not once mention “changes in land nsegased tax revenues, [or] increased
employment” associated with these projé€ts discussed above, it mentions but
completely sidesteps any analysis of “cultural ueses [and] potentially accelerating the
development of crude oil resourcé8> Instead, it admits that “[nJo changes that are
relevant to environmental concerns have been nwattetinformation presented for those
projects in the draft EIS.” SDEIS, at 2-19.

The SDEIS conclusion that these connected actidhaat have any impact on
domestic oil production is arbitrary, capriciousdaiot in accordance with law. The
SDEIS’s “analysis” of the impacts of these projasteeally just a list of explanations of
why DOS does not need to do any substantive aisalyidiis entirely fails to satisfy
NEPA'’s hard look requirements.

e. DOS must analyze the full range of impacts tfhe Marketlink Projects

DOS must analyze the impacts associated with ghegects in a second SEIS.
The Cushing Marketlink Project and the Bakken Mtnkle Interconnection significantly
change the nature, scope, and purpose of the Ideyestone XL project. The stated
purpose and need of Keystone XL is to transpor{Gdto 900,000 barrels per day of
Western Canadian Sedimentary Basin (WCSB) crudeaoii Alberta to PADD Il
refineries and Cushing, Oklahoma, and the entiréSDEbased on that purpo¥8. The
announcement that Keystone XL will now carry u2%®,000 bpd of domestic crude oil
significantly changes the DEIS, as it appears doice the pipeline’s capacity to transport
WCSB to the Gulf Coast in accordance with the mtigeoriginal stated purpose. If the
overall purpose and need of the project has chartigee may be other reasonable
alternatives that fit within the project’'s amengrdpose that should be considered in a
new DEIS or a supplemental EIS. Similarly, thefDEAS should be amended to reflect
any changes that may have occurred as a restie @ddakken and Cushing Marketlink
additions, such as changes to economic projectegerding oil supply and demand, local
impacts associated with the additional facilitesg impacts from increased domestic oil
production in Montana, North Dakota, and Oklahomihe SDEIS has not made these
changes to the DEIS.

The Bakken Marketlink has the potential for sigrafit environmental impacts.
The impacts not considered include, but are natdiinto, direct impacts caused by the

283 gee suprasection IV.C.5.d.

B4DEIS, 3.14-7.
285|d.

B DEIS, at 1-3.
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construction and operation of additional pipeliaes equipment in Montana and
Oklahoma, as well as indirect and cumulative impagesulting from increased oil
development in Montana and North Dakota, includjnound and surface water impatis,
air quality impact$®® impacts to the quality of life of residents in tifields, and climate
change impacts.

An SEIS must analyze and inform the public as w tite additional sources of
conventional crude oil will interact with the taargls crude oil being transported from
Alberta, and whether any operational or design gaamnvill be necessary. For example, an
SEIS should examine whether the currently-plannedpng stations will be sufficient to
accommodate the additional sources and additiapaty; whether the different
chemical composition of oil from the Bakken projshtppers will present different threats
and impacts in the event of a leak or rupture; tvbiethe amount of diluent or heating that
is required to move the crude through the pipehiiechange; what additional facilities,
operational plans, or emergency response plandwitiecessary. In addition, because it is
now required to offer oil transportation service®il shippers in Montana and North
Dakota, the Project will likely increase the amoahoil development in this region. This
increase in domestic oil development is an indjreahnected, and cumulative action. As
such, its environmental impacts must be evaluatetyding but not limited to an increase
in the use of hydraulic fracturing, increases ieegthouse gas (GHG) emissions, and its
displacement of alternative fuels and renewableggngevelopment and sales.

The EnSys Report discusses some of the signifigaps the Bakken Marketlink
will change the project as a whole: “A decisionThgnsCanada to go ahead with the
Bakken Marketlink could raise total crude volumesving through the KXL pipeline, alter
the mix between WCSB and Bakken crudes with théfer@nt characteristics, and/or alter
the market destination for Bakken and other criitie’ 6™

f. DOS must analyze the reasonably foreseeable BadnlLink Project.

The SDEIS discusses the BakkenLink Project, buidsvanalyzing it pursuant to
NEPA. Instead, it avoids analyzing the impactlayming that “the proposed
BakkenLink Pipeline Project is currently speculatand therefore not considered a
connected action for the purposes of this SDET$However, elsewhere in the SDEIS the
Bakkenlink Pipeline is listed as “planned® Furthermore, it has progressed far enough
along to have concluded an open season on contfad&egardless of whether the
BakkenLink is certain to be built, it is at least@easonably foreseeable” connected action
and thus must be analyzed in a second supplentei8al

287 hitp://www.bismarcktribune.com/news/the-changingdiscape/ae81c194-55ac-11df-8678-
001cc4c03286.htrestimated 5.5 billion gallons of fresh water resg@er year for fracking operations).
288 hitp://www.allbusiness.com/environment-natural-tgses/pollution-environmental/13285947-1.html
(high emissions of volatile organic chemicals froinoperations);

#9EnSys at 21.

20gDEIS, at 1-2

21SDEIS, at 3-164

2921d. at 3-168.
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The BakkenLink Pipeline would be a “a new 305-nidag crude oil pipeline
system in western and southwestern North Dakotartbald connect areas of the oil field
in the Williston Basin to the proposed Bakken Maliki Project near Baker, Montan&®®
It would be capable of delivering up to 100,000 lp&@akken crude to the proposed
Bakken Marketlink Project”

6. The SEIS Does Not Analyze Environmental Judieaes or Refinery Impacts

The Sierra Club et al. Comments on the KeystondXdft Environmental Impact
Statement (“Comments”) identified major deficierscie the DEIS analysis concerning
cumulative impacts associated with petroleum re§niSpecifically, Commenters
demonstrated that the DEIS analysis used broadgeaions concerning refining in all
of PADD III, when actual impacts are very likelylie localized within the same forty-five
mile radius on the Texas Gulf Coast (Comments at 5%s explained in the Comments,
these localized impacts would cause significantnhi@r populations that are already
heavily impacted by air and water pollution, bug EIS failed to consider at all the
environmental justice implications of the Projeédditionally, the DEIS analysis failed to
consider clean energy and low petroleum demandasicsn and impermissibly relied on
the Clean Air Act (“CAA”) and Clean Water Act (“CWApermitting processes as a
source of data and assumptions.

The Department’s response to these concernsetextient one was provided in the
SDEIS, is grounded almost entirely in an analysimmissioned by the DOE Office of
Policy and International Affairs (EnSys 2010, SDBRgpendix A). While the analysis is
lengthy and grounded in complex alternative sesupply and demand assumptions, the
broad upshot, for purposes of the SDEIS, is thavyeour crude will be refined in
approximately equal volumes with or without KXLhUs, according to the SDEIS, the
Project will have no real air or water pollutionpactts associated with heavy crude
refining, since the refining would happen anyw&geeSDEIS at 3-177 — 3-180.

There are multiple problems with this facile carsebn. First, it is not genuinely
supported by EnSys 2010, which actually presertes albowing for a real possibility that
heavy crude processing in the Gulf Coast regiaorgingent on the Project. In this
regard, even to the extent other pipelines to thié Goast might be constructed in the
absence of KXL to carry heavy crude, it is not isight under NEPA to decline to assess
the no action scenario on the logic that someose reight take a similar action. Second,
the EnSys 2010 analysis — and the SDEIS analysdisdout — still fail to assess either the
local (as opposed to PADD lll-wide) KXL-driven refing impacts, or a realistic set of
demand and price scenarios. These would needliede, as discussed in the Comments,
scenarios involving much greater use of clean gnangl efficiency. Finally, we note that
even to the extent the SDEIS continues to allowtHerpossibility of additional air and
water pollution impacts from refining, it relies erRactly the same impermissible permit-
based analysis as did the DEIS. These issuesldressed in turn in the sections below.

23 gDEIS, at 3-168
24 5DEIS, at 3-168
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a. EnSys 2010 supports a conclusion that KXL maygmificantly increase
PADD Il demand for heavy sour crude

The Comments observed that the Department’s claatnkXL will not impact the
level of Gulf Coast heavy crude processing is imsiten with its claim that KXL is needed
to replace unstable heavy crude supplies from cberces. Comments at 48. This
tension remains in the SDEIS, which continues amelsimultaneously both that the
Project is necessary to ensure supply and wilhmate any difference in refining choices.
However, the EnSys 2010 analysis — together wettpartment’s own analysis in the
DEIS and SDEIS - strongly indicates that KXL woslthstantially increase heavy sour
crude refining in the Gulf Coast region.

The SDEIS asserts that, in the absence of KXLpaltgh less Canadian crude
would be refined in PADD III in 2020, an approxiralgtequal amount would be refined in
PADD Il in 2030. Additionally, according to theD&IS, KXL would not induce any
additional expansion of heavy crude refining catyaat existing refineries. SDEIS at 3-
177. In support, the SDEIS provides the followdaggle summarizing certain conclusions
in the Ensys 2010 analysis:

TABLE 3.14.3-5
Potential PADD lll Refinery Operations in 2020 and 2030

Pipeline Construction Scenario KXL No KXL No Exp + P2P3

2020 2030 2020 2030 2020 2030

WCSB Oil Sands Crude Oil Refined in PADD Il

0.59 143 0.19 1.39 0.19 1.01
(mbd)
PADD Il Total Refinery Throughput (mbd)® 8.1 8.5 8.1 85 8.1 84
WCSB Qil Sands Crude Oil Refined in PADD 1l
(% of total) 7 17 2 16 2 12
PADD lIl Refinery Investments
(cumulative from 2010 in billion §) 25 43 25 43 25 42
PADD Il Crude Slate Average API gravity 31.89 30.15 31.98 3020 3198 30.36
PADD Il Crude Slate Average Sulfur Content (%) 1.47 1.72 1.46 1.72 146 1.72

* mbd = million barrels per day
Source: EnSys 2010 (see Appendix A of this SDEIS).

As pointed out in the SDEIS, there is only mardinkdss refining in 2030 in the
“no KXL” scenario versus the project scenario, 1v431.39 mbd. However, the same
chart shows that Canadian crude refining is mualeic- only 1.01 mbd — under the “No
Expansion + P2P3” scenario, which reflects theasitun where KXL is not build but other
currently planned pipelines are — including TMXrl88 expansions, and domestic U.S.
pipeline expansions from PADD Il to PADD Ill. Aaabng to EnSys 2010, this scenario
“represents what is close to the currgithation,” since any other pipelines are in a
conceptual stage only. EnSys 2010 at 97. Tlgmrdless whether the SDEIS is correct
in its conclusion that the “no expansion” scenari@., no new pipelines at all — is
“unlikely” (SDEIS at 3-180) — there is a more rett “no action” scenario that would
significantly reduce Canadian crude refining impantthe Gulf Coast region.
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The SDEIS also acknowledges that under the “noresipa” scenario, cumulative
refinery investments in PADD Il would decline stdrstially by 2030. SDEIS at 3-180.
The analysis notes that the lower refining capaaity ADD 11l would be “offset” by
corresponding increases in PADD Il. However, asuksed in the Comments and in detalil
below, refining pollution increases in PADD III -hweh for all intents and purposes would
occur in a very small geographic region alreadybesdth substantial pollution — have a
far greater negative impact than correspondingeeses in PADD II, where many of the
refineries are farther from significant populatmenters.

Moreover, it is not permissible for the Departmintiownplay the significance of
the “no expansion” scenario on the logic that, XLKis not built, other pipeline projects to
get Canadian crude to the Gulf Coast will sprindaipr — which is essentially what the
SDEIS is saying in dismissing the “no expansiorérario {.e., no KXL and no other
pipelines to take its place) as “unlikely.” Onenat avoid NEPA analysis for a major
construction project merely by arguing that, if hreject is not built, someone else will
come along later and build something else. EaoJeprmust be evaluated to determine its
impacts; and any alternative projects in the futuitelikewise have to be evaluatédf

Finally, the counterintuitive argument that KXL Wilot significantly impact heavy
crude refining in PADD lll is simply not consistenith other information presented in the
DEIS, SDEIS, and EnSys 2010. All three documpntst toward declining availability
of heavy sour crude from sources other than Canatla.SDEIS and DEIS both point out
that “the production of heavy crude from Mexico hagn falling” due to decreasing
government capital investments, and that likewhise Yenezuela, another major source of
heavy crude to the Gulf Coast, “is increasinglyedsifying its oil customers to lessen its
dependence on the United States.” SDEIS at 1-E1S@At 1-6. EnSys 2010 states that
transport of heavy crude to the Gulf Coast via KMlould satisfy incentives for Gulf
Coast refiners to maintain supplies of heavy crudestime when volumes from
traditional suppliers, notably Mexico and Venezuala continuing to decline” (although it
is not clear even then that there is sufficient dednto support KXLF*® EnSys 2010 at
117. The DEIS further notes (although this infotimawas removed from the SDEIS) that
“there are several PADD Il refinery upgrades thate been postponed until the current
economic situation is resolved” and that “thereiadécations that reduced heavy/light
crude olil price differentials and profit marginsyrtae causing some PADD Il refinery
upgrades to be delayed, including upgrades in I&irl€s and Norco, Louisiana.” DEIS at
1-6. Itis simply not credible to suggest thaamé influx of Canadian heavy crude to the
Gulf region would have no impact on market-sensitiecisions whether to expand these
and other refineries.

2% gee Ctr. for Biological Diversity v. U.S. Dept.loferior, 623 F.3d 633, 662 (9th Cir. 2010).

2% EnSys 2010 references “firm interest” from U.Sfifa's to bring “at least 380,000 bpd” of Canadian
crude to the Gulf Coast, but this is a small fiaectdf the 700,000 bpd that KXL would bring initialo that
region.
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b. The SDEIS fails to analyze a realistic set of pre and demand scenarios

The Comments pointed out that that the DEIS madelbss assumptions regarding
the inevitability of demand for heavy crude as iaatrof refinery expansions. In addition
to the problematic assumption that Mexican and ¥Yeakan crude will consistently be
available to meet that demand, the Comments poouethat the DEIS had not accounted
for the possibility that clean energy sources aulpplant a substantial portion of demand
for petroleum refining.

In apparent response, EnSys 2010 included in d@b/sis a “low demand” scenario,
in which U.S. crude oil demand is 4 mbd lower ir83@@han under the AEO outlook
scenarioj.e., 17.5 mbd versus 21.5 mbd. EnSys 2010 at 39.lé/Hs analysis is a step
in the right direction, it does not come closeriewering the questions that need to be
addressed, and reflects a woefully deficient visibthe potential of clean energy sources.

First, while the low demand scenario evaluatesrtipact of clean energy
availability (.e., reduced petroleum demand) on refining, it dogsconsider that reducing
availability of petroleum may itself drive the aleduility of clean energy. In other words,
EnSys 2010 essentially assumes that clean eneogyres available in a vacuum, then
looks at the impact of that availability, and comitant reduction of oil demand, on crude
refining volumes. However, clean energy does roegally become available in a
vacuum. It can emerge as a strong market competiégiselybecauseonventional fuels
become less available. Thus, what is needed -ranelvident in EnSys 2010 or the
SDEIS —is a close look at how keeping Canadiadecnwut of the Gulf Coast region could
result in clean energy taking a larger market share

Second, the EnSys 2010 analysis does not reakkyadiard look at different
possible crude price scenarios. It cites to ElAdal Energy Outlook 2010 Reference
Case as the basis for assuming that crude will®bkt.49 per barrel in 2030 under the
AEO outlook scenario, and $107.00 per barrel utitefow demand scenario. EnSys
2010 at 39. However, the EIA analysis actuallyeitt a very wide range of possible oil
prices, as shown in this chart (EIA Annual Energytl@k 2010 at 28):
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Figure 16. Average annual world oil prices
in three cases, 1980-2035 (2008 dollars per barrel)
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As the chart indicates, 2030 oil prices could raagéow as $50 and as high as
$200; the reference case is merely a number indetwEither the low end or the high end
of the projections could have a profound impactde oil demand, and hence refining.
And the high prices in particular cannot be corexiras merely driving higher refining
profit margins, and hence more refining. Pricethase levels would surely increase as
well the demand for previously non-competitive alemergy alternatives. The analysis of
an energy future with and without KXL is not contglevithout a realistic assessment of
differing price scenarios, and their potential iwipan the availability of clean energy
alternatives.

Finally, the 4 mbd demand decrease in the EnSysleEwand scenario is far less
than the real potential in decreased demand thaldime possible through aggressive
pursuit of clean energy and efficiency. In the enaggressive yet still realistic demand
reduction scenario by the EPA, they found thatut®. could reduce transportation sector
oil consumption by 6.7 mbd by 208Y. The Department needs to conduct a serious
analysis of the impact of clean energy alternatoreshe various alternative scenarios that
pays more than lip service to their potential {gaee crude oil.

C. The SDEIS analysis fails to consider local impé&of crude refining

The Comments called on the Department to providanmngful location-specific
impacts analysis, and provided numerous suggesi®is where supporting data for such
analysis could be obtained. Comments at 50-5% blénket statements in the DEIS that it
is impossible to predict where in PADD lll the KXtude would end up are belied, the
Comments pointed out, by both the availability lopping and other related information,
and by the conclusion in the Accufacts Report thatvast majority of KXL crude would
end up at 22 Gulf Coast refineries that have tloessary “process building blocks” to
accept bitumen — all of which are in the same ffixtg mile radius on the Texas Gulf

27EPA, “EPA Analysis of the Transportation Sectoreénhouse Gas and Oil Reduction
Scenarios,” March 18, 201@ww.epa.gov/otag/climate/publications.htm

68




Coast. Id. Failure to provide location-specific refiningpiacts analysis, the Comments
pointed out, severely undercut the usefulnesseoattalysis, given that the refining
impacts would be considerably more harmful in timalé but heavily impacted region — a
predominantly low income and minority area alrebdget with excessive industrial
pollution impacts.

The SDEIS provides no response whatsoever to tws=rns. The analysis
remains devoid of any attempt to identify the hkdestination of the KXL crude beyond
blanket statements regarding all PADD Il or PADD lit has thus completely failed in its
duty under Executive Order 12898 to assess theajfisgionate impact of the Project on
minority and low-income populationsSeeComments at 55.

d. The Department has failed to conduct an environental justice analysis
in the SDEIS.

President Clinton was resolute in his Executivedd®898, which still serves as
the guiding principle on how federal agencies sti@ainduct their actions to further
environmental justice. In the accompanying memauantb the heads of federal agencies,
he emphasized that as a part of every NEPA analgsieral agencies must “analyze the
environmental effects, including human health, eooic and social effects, including
effects on minority communities and low-income conmities ..."*® Echoing the
executive order, CEQ’s environmental justice guadastates plainly that the NEPA
process must include an analysis of relevant piigadth data as well as an analysis of
cumulative and/or multiple exposurés That same guidance also requires the Department
to consider cultural, social, historical or econorfiaictors that may be exacerbated by KXL.

In addition, Executive Order 13045, also enacte®t®sident Clinton, requires
each Federal agency to “(a) shall make it a higbripy to identify and assess
environmental health risks and safety risks that dhaproportionately affect children; and
(b) shall ensure that its policies, programs, #éts, and standards address
disproportionate risks to children that result frenvironmental health and safety
risks.” A growing body of scientific knowledge demonstsatieat children may suffer
disproportionately from environmental health risksl safety risk&’* These risks arise
because: children’s neurological, immunologicajeditive, and other bodily systems are
still developing; children eat more food, drink radiuids, and breathe more air in
proportion to their body weight than adults; chélidis size and weight may diminish their
protection from standard safety features; and oimld behavior patterns may make them
more susceptible to accidents because they araliésso protect themselvé¥.

2% presidential Memorandum to Heads of Federal Agandated February 11, 1994, which accompanied
Executive Order 12898.

299 Council on Environmental Quality’s guidance docamé&Environmental Justice: Guidance Under the
National Environmental Policy Act,” (CEQ 1997 ae0).

30 Exec. Order No. 13045, 62 Fed. Reg. 19885 (1997).

301 Id
302 Id
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Documentation of the similarities and differencesaeen children and adults is an
integral part of assessing the effects and efficdarugs, for exampl&” The National
Academy of Sciences has pointed out on more tharoooasion that the maxim should
hold true with respect to exposure to environmepdlitants, as wefi®

CEQ’s environmental justice guidance bolstersntbed for a thorough
environmental justice analysis to include datamvirenmental and health effects that are
distributed within the affected communities thatoainclude children. Thus as according to
CEQ'’s environmental justice guidance, “(a)genclesutd consider the composition of the
affected area..** In addition, “(a)gencies should consider relevauttlic health data and
industry data concerning the potential for multipiecumulative exposure to human health
or environmental hazards in the affected populadiot historical patterns of exposure to
environmental hazards, to the extent such informnas reasonably available®® Such
information was not included in the SDEIS. Minagimade up 48 percent of U.S. children
born in 2008, the latest census estimates avajlabiapared to 37 percent in 1990 Thus
the Department must also consider an environmgrgate analysis inclusive of the
environmental health impacts on children due tir thergeoning numbers and the latent
effects of such impacts on the affected communities

I. The demographic figures should be revisitedafmeuracy and
expressed in layperson’s language.

The SDEIS is an improvement over DEIS to the extiesit the SDEIS does provide
demographic information (though incomplete as veewls further, below) with respect to
some of the communities that may be impacted. Wieugethere are additional probative
sources of concise demographic information thaDtepartment should explore.
According to our research, on average 54 percergsidents within a two-mile radius of
PADD llI refineries are people of color and overg@icent live below the federal poverty
line 3°® Communities around PADD II refineries are 26 petgeeople of color and 16
percent of residents live below the federal poveny>° The Department should dig
deeper into the demographic information and preiséotmation that is more meaningful
and more easily understandable to laypersons.

il. The methodology employed by the departmerdvwset

We also question the methodology the Departmert tesdefine the “meaningfully
greater criterion.” We are aware that this languagees from CEQ’s environmental

303 EPA Policy On Evaluating Health Risks to Childfeisited June 3, 2011)

<http://www.epa.gov/osa/spc/pdfs/memohlthdf
304
Id.

%95 Council on Environmental Quality guidance documenpranote 2 at 8.

3% Council on Environmental Quality guidance documsnpranote 2 at 9.

307 <http://www.msnbc.msn.com/id/35793316/ns/us_newestlihinority-babies-set-become-majority/(visited
June 3, 2011)>.

38 EPA, ECHO DATA. (Data set on file with the Enviroental Integrity Project).
309
Id.
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justice guidancé*® CEQ does not clarify what it means by that terne heve found that
agencies doing environmental justice analyses iRAIHocuments have interpreted it in a
variety of ways. For example, the Department ofrBpethe Federal Emergency
Management Agency, and the Army Corps of Engineave on more than one occasion
defined the “meaningfully greater criterion” as@plation that:

[H]as proportions of ethnic minority groups that at least an additional 10 percent
greater than that tabulated for the United Stateke 2000 census (i.e., minority
percentage plus an additional 10 percent). Usiisgfthmula, the following are the
specific ethnic minority thresholds used for thialeation: (1) African American —
22.3 percent or greater, (2) American Indian, EskiAleut — 10.9 percent or
greater, (3) Asian, Pacific Islander — 13.7 percergreater, (4) Persons of
Hispanic Origin — 22.5 percent or greater, andd&)er race — 15.5 percent or
greater (Census 20008}

Though we realize that any approach to fine-tumiogulation numbers will have
its shortcomings, the foregoing approach is fasthaightforward and simple to understand.

Here, the Department has chosen to use a multigligtimes (or 150 percent) of
the statewide reference population. The Departmemits to deviating from a multiplier
of 1.2 (or 120 percent) and explains that 1.5 isaniappropriate, given the low population
base across most of the proposed Project corrido{SDEIS at 3-25). We are not sure
what the source or precedence is for using eitteedt5 or the 1.2 multiplier, but we
believe that using the 1.5 multiplier may leadrtadcurate outcomes.

Take, for example, Lake Charles, Louisiana. Thelbfmpulation of Lake Charles
is 46.8 percent, according to the U.S. Ceristshile the total black population of
Louisiana is 32.1 perceft: Using the 1.2 multiplier, the “meaningfully gregtehreshold
number is 38.52 (32.1 x 1.2). Therefore, with tirhultipier, Lake Charles would qualify
for environmental justice analysis even thouglpdpulation is less than 50 percent black
because total black population exceeds 38.52. Ubmg.5 multiplier, the “meaningfully
greater” threshold number is 48.15 (32.1 x 1.5ke.@harles would therefore not qualify
for environmental justice analysis using the 1.9tiplier because its population is less
than 50 percent black (albeit barely), and thelbfaapulation does not exceed 48.15.
Obviously, to exclude Lake Charles from an envirental justice analysis purely based on
this multiplier is ludicrous. We therefore find ttiae Department’s multiplier system is
highly likely to produce arbitrary results. We utpe Department to rethink its multiplier
and to use a methodology that is logical and moeeige. Such as the distance-based
methodology pioneered by Profs. Paul Mohai and R&@iha* the exact locations of
hazardous sites are found and the demographidkwofies within a certain distance of the

3101d. at page 25.

31 TEP Sahuarita-Nogales Transmission Line Draft 18partment of Energy 2003).
3125eeU.S. Census, available at http:/quickfacts.cemmwiqfd/states/22/2241155.html.
#335eeU.S. Census, available at http://quickfacts.cemmwiqfd/states/22000.html

314 Respectively with the University of Michigan andildersity of Montana
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sites are taken into accoufit.If zip code or census tracts lie only partiallythin the
prescribed distance, their populations can be wetgbased on the proportion of their
areas that lie withifi*® The distance-based methods also produce morestemisy sized
neighborhoods than do raw units such as zip coeesand census trac¢t§ With
consistently sized neighborhoods, researchersaaésbetter able to conduct longitudinal
analyses of demographic changes around environttyehgaardous site$?

iii. The department has failed entirely to undedgaksubstantive
environmental justice analysis

Identifying race and income make-up of potentiaityacted populations is only
one cursory part of an environmental justice anslyshe Department has yet to undertake
the substantive portions of the environmental geséinalysis process.

The Department was completely silent on the toplwoov the KXL project and its
attendant refinery burden will impact low-incomedliigenous, or people of color
communities in the refinery regions. The proposeyaat will provide a steady supply of
830,000 bpd of heavy Canadian crude oil to PADBnd PADD Il refineries™® These
refineries are already the major source of polhutiotheir respective communities. In
2009, PADD Il and PADD lIlII refineries, on averagecounted for more than 48 percent of
all OSHA carcinogenic air emissions in their coufffy In many places, such as Garvin,
OK, Custer, OK, Live Oak, TX, St. Bernard, LA, MobX, Morton, ND, Kay, OK,
Douglas WI, Eddy, NM, McPherson KS, and Butler, #€8nery air emissions accounted
for more than 90 percent of all OSHA carcinogemi@aissions?! (The Department
should note that refinery emissions are often urstenated and underreported to EPA’s
TRI database because of faulty assumptiéhso these numbers are likely even higher.)

The Department must fully analyze the public hesttttus of communities in the
refinery regions, areas that are already besetnegiratory and heart diseases and a
tremendous air emission burden stemming for exjsefineries and other industries, as
we have already noted. The Department’s analys& thoroughly examine how the
added refinery burdéff might impact residents cumulatively.

31> University of Michigan News Servicgtudy reveals a disproportionately high number isfarities and
poor live near toxic waste facilitie@May 19, 2006) (visited June 3, 2011),
<http://us.umich.edu/htdocs/releases/story,php?5i8:2.

316 |d
317 |d
318 |d
319 SDEIS, 3-173-3-1742011).
:i EPA,TRI DATA, 2009. (Data set on file with the Environmental Integfityoject).

Id.
322 ENVIRONMENTAL INTEGRITY PROJECT COMMENTS ON EPA’S DRAFT “EMISSION ESTIMATION PROTOCOL
FOR PETROLEUM REFINERIES' (March 31, 2010available at
http://www.epa.gov/ttn/chief/efpac/protocol/201003BIPCommentsonRefineryEmissionsProtocol.pdf
323 As we stated earlier, the EnSys 2010 analysigether with the Department’s own analysis in thd DE
and SDEIS - strongly indicates that KXL would salnsially increase heavy sour crude refining in@ef
Coast region.
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For example, Port Arthur, Texas, a community wigpdbportionate impacts so
gross that EPA chose it in 2010 as one of ten ta@amunities in the nation for EPA’s
scant environmental justice resourééshas extremely elevated infant mortality and low
birth rate levels. This information is easily acibke using EPA’s GIS tool, EJ Vie¥’
Yet the Department failed to provide the publichnetven this basic and readily available
data. Low birth weight has been linked to low in@amd lack of education, key factors
that are present in some of the refinery commumniteople of color, especially African
Americans, are also at a higher risk of low birsight>?° Several researchers have linked
low birth weight to environmental factors such ead exposure, mercury exposure, and
ambient air pollution generalf’ No doubt, the refineries that will be processieg\y
Canadian crude delivered by the KXL pipeline wkheerbate the existing
disproportionate burden on these low-income, intges, and people of color
communities. In order to meet the requirements PN, the Department must consider
cumulative and multiple exposure impacts, includiogv the KXL crude deliveries will
impact communities whose health is already compsethby environmental toxins.

The Keystone XL pipeline is proposed to carry Caathr sands crude oil
containing a deadly gas known as hydrogen sulfit®S]) that causes acute health effects at
concentrations 100 - 1,000 parts per million inalgcddeath?®® Hydrogen sulfide occurs
naturally in crude oil. Hydrogen sulfide can betamgly lethal to adults at exposure levels
of 800 - 1,000 parts per million (ppm}&i2° Children and young infants may suffer a
lethal exposure at lower levels of instantaneousentrations as low as 50 ppraS¥°
The Texas Railroad Commission requires Form H-8dmepleted by companies wishing to
drill or build pipelines or gas-processing plamsour zoned*! There is one box on the
form for the hydrogen sulfide concentration in wl or pipeline, another for the
“maximum escape volume” of the noxious g&éThe figures are plugged into two
prescribed equations. A "radius of exposure" fanemally lethal dose of hydrogen sulfide
- 500 parts per million - is then calculated, aa radius for a 100-ppm dose. But these
calculations have not been required for the Keysh pipeline with lethal hydrogen
sulfide gas™?

32%port Arthur Showcase Community ProjeBeehttp://www.epa.gov/region6/6dra/oejta/ej/index.html

32 http://lepamap14.epa.gov/ejmap/entry.html

326 March of Dimes, available at http://www.marchoféisrcom/medicalresources_lowbirthweight.html
327 University of Maryland Medical Center, availablehétp://www.umm.edu/pregnancy/000142.htm; C.
Townsend and R. Maynard, “Effects on health of @ngkd exposure to low concentrations of carbon
monoxide,” Department of Health, London, UK, avhitaat
http://www.ncbi.nlm.nih.gov/pmc/articles/PMC1740248f/v059p00708.pdf

328 Neil Carman,Ph.D, Potential for Toxic Vapor Cloafd_ethal Hydrogen Sulfide Gas from Keystone XL

Pipeline Leak, 2010 (unpublished manuscoipffile).
329
Id.

330|d.
331|d.
332|d.
333|d.
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Nearly 200 industrial plants in Texas estimatedasés at 7,1877,988.4 pounds
(3594 tons) of H2S in 199%* A powerful risk of higher sulfur in Canadian tansls
heavy crude is an increased legality hazard ofeni¢i2S concentrations> Tar sands
sulfur % is at least 4.4% and higher accordindie®WS Geological Survey report and it
may contain 44,000 ppm of H2S when H2S is dead508t900 ppni>° The Department
must recognize that this poorly regulated air t@tgo creates along with the other
cumulative and synergistic effects an increaseprdortionate burden on low income and
people of color communities residing near thesditias.

Similarly, the SDEIS provides no analysis of thesumption patterns of
populations that rely on fish, vegetation, or witkelfor subsistence, as the Department is
directed to do in Section 4-401 of the Executiveédr Indigenous people and low-income
people are most likely to rely on subsistence fighhunting, and vegetation as a primary
food source, making them especially vulnerableartarad water pollution. The Department
has identified these susceptible populations atbagipeline route. Now it is incumbent
upon the Department to discuss how the pipeline im@wgct the safety of these vital food
sources. We refer the Department to the EPA foedige on consumption patterns,
particularly fish, and how they relate to the eamiment and public health. In 2002, EPA’s
federal advisory committee on environmental justibe National Environmental Justice
Advisory Council or “NEJAC” published a comprehesmsstudy on the disproportionate
impacts on indigenous communities caused by s@msistfish consumption. That study,
“Fish Consumption and Environmental Justice” (Noben2002 revisedj’, may serve as
a initial guiding step in helping the Departmenterstand how insidious this threat to food
security is. Without this critical analysis andatlission of KXL's impact on subsistence
fishers, hunters, and gatherers, the SDEIS faifsdet the requirements of Executive
Order 12898 and CEQ'’s related implementing guidance

e. The Department has completely omitted demograpbidata for the Lake
Charles, Louisiana region.

The Department states in the SDEIS that there &arefineries in the PADD llI
region that will connect directly to the same habKXL, offering an impressive heavy
crude oil capacity of 1.4 million bpd. These refiee are located in or near Houston,
Texas, Port Arthur, Texas and Lake Charles, Lon&i&DEIS 3-23. The African
American population of Lake Charles, which sit$ha heart of nation’s petrochemical
industry, is nearly 47 percefit Yet, the SDEIS surprisingly neglects to providerev
cursory demographic information for Lake Charlethdd sources of data are available,
such as from the U.S. Agency Toxic Substances asebBe Registry (ATSDR), U.S. EPA
and the Louisiana Department of Environmental Qualihe residents of Mossuville, LA,

334 etter from Sierra Club et.al., to US EPA Adminggor Lisa Jackson, Hydrogen Sulfide needs Hazardou

Air Pollution listing under CAA Title IIl, 9 (Marcl30, 2009).
335
Id.

336 Id

337 Available at http://www.epa.gov/compliance/ej/restes/publications/nejac/fish-consump-
report_1102.pdf
338 Seehttp://factfinder.census.gov/servlet/QTTable? bf<y name=DEC_2000_SF1_U DP1&-
ds_name=DEC_2000_SF1 U&-_lang=en&-geo_id=16000U$223
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an unincorporated historic African American comntyieif approximately 375 households
near Lake Charles have been encroached by 15itmhistrial facilities®>® ATSDR testing
of Mossville’s residents revealed for example, tassville residents’ level of dioxin in
their blood was three times higher than the aveleggd of dioxins detected in a national
comparison group representing the general US ptpnfi®°

We are baffled by this glaring omission. The Deparit needs to supply
demographic information and analysis for the Lakau®s region, as it has already done
for Houston and Port Arthur, Texas and other comtrasalong the pipeline route.

As we explained above, the Department must alsdwira full-scale
environmental justice analysis on potentially inteddow-income, indigenous, and people
of color communities along the pipeline route amthie refining regions. Such an analysis
would, by necessity, include consideration of exgspublic health status of these
communities as well as an analysis of the addedarmmental burden, i.e., cumulative and
multiple impacts, on these communities that wowddrbposed or exacerbated by the KXL
project.

EPA’s GIS tool, EJ View, reveals that Lake Charlé® Port Arthur, has
extremely high infant mortality and low birth weighIn addition, Lake Charles has very
high cancer rates — perhaps as high as 250 peomilas well as elevated rates of
respiratory and neurological disead&€sor over 200 years, the residents of Mossville, LA
fished and grew vegetables and fruit trees asteopéneir diet. ATSDR analyzed fish
collected from waters near the Mossville communibych were contaminated with unsafe
levels of dioxin and PCB¥? Both ATSDR and the Louisiana Department of Health
acknowledges and independently reports, respegtikiat fish should not be eaten due to
the toxic industrial dischargé®® Other such information regarding the health effette to
exposure to dioxin and toxic air emissions is aldé at the click of mouse.

Obviously, the Department must analyze and shasertformation with the public
in order to meet the basic requirements of NEPAgdtxve Order 12898, and
environmental justice guidances.

f. The SDEIS fails to provide mitigation to reflectthe needs of low-
income, indigenous, and people of color communities

As we state in other sections of these commerggptbffered mitigation for the
KXL project is not mitigation at all. Rather, it#srecitation of the legal obligations of
KXL should there be a spill or contamination ofrting water*** Even if we were to

339 advocates for Environmental Human Rights, et.labustrial Sources of Dioxin Poisoning in Mossgjll
Louisiana: A Report Based on the Government’s OwtabDat i, 15 (2007) (visited June 3, 2011)
http://ehumanrights.org/docs/Mossville-report-WEixn
9. at 3.
341 EJ View, available at http://epamap14.epa.gov/pjerry.htmi
z:‘éAdvocates for Environmental Human Righgspranote 17 at 11.

Id.

344 SeeSDEIS pages 3-125 through 3-132.
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consider a recitation of legal liability proper mgdtion, what has been offered in the DEIS
and SDEIS fall drastically short of what CEQ deeppropriate in an environmental
justice context. In addition, this area of the doyis prone to severe weather events, such
as hurricanes and tornadoes. Hurricanes Katrinataband ke caused severe damage to
many communities and industrial facilities. Envinoental justice and low income
communities are usually hardest hit and have toetmhwith the effects of the severe
weather events and spills, leaks and discharges their fenceline industrial neighbors.
Disaster vulnerability must be taken into accouhemwdeveloping mitigation strategies.
Low income and people of color communities havegmedifficulties recovering from
disasters due to less insurance, lower income®rfeavings, more unemployment, the
racial, class, and ethnic differences in who rezgidisaster recovery assistance access to
communication channels and information, and expegdhe intensification of existing
poverty from natural and man-made disastér<CEQ states in its environmental justice
guidance that, “[m]itigation measures identifiedamEIS ... should reflect the needs and
preferences of affected low-income populations,anig populations, or Indian tribes to
the extent practicableé® CEQ urges agencies to, “carefully consider commtyuriews in
developing and implementing mitigation strategiast! “elicit the views of the affected
populations” on mitigation measures, and agendiesld do sahroughoutthe public
participation proces¥’>*® (Emphasis added.)

We urge the Department to engage the impacted caomissidirectly about their
mitigation preferences and needs as, CEQ’s envienah justice guidance directs the
Department to d&!° The Department can begin engaging communitiesbgrecing
public participation efforts, as we discuss furthmsiow.

g. The SDEIS continues to rely impermissibly on penitting data

The Comments explained in detail why it was impesitile for the DEIS to rely in
its analysis on Clean Air Act and Clean Water Aetrpitting to address pollution impacts
of crude refining. The Comments pointed out bott NEPA requires assessment of
cumulative impacts that cannot be determined frookihg at individual projects in
isolation, as in a permitting process; and thatRB® and NNSR emissions estimates cited
in the DEIS cannot be treated as simple estimdtemssion increases associated with a
particular permitted activity. The Comments alsted that the DEIS provided essentially
no independent analysis of water impacts, defewurgorily and entirely to Clean Water
Act antidegradation analysis that has been dedglefl in practice in the context of
refinery permitting. Comments at 46-47.

35 Bullard, Brice, et.al.Environment, Disaster, and Race After KatriRace Poverty and the Environment,
Vol. 13 No. 1,Summer 2006 (visited June 3, 2011jp<Hurbanhabitat.org/node/501>.

346 Council on Environmental Quality’s guidance docamé&Environmental Justice: Guidance Under the
mgltional Environmental Policy Act,” (CEQ 1997 aigpal6).

Id.
348 We discuss the need for community meetings od figlarings in the public participation discussion,
below. Such meetings or hearings would providegpodunity to gather community views and preferance
with respect to appropriate mitigation.
349 CEQ guidancesupra at page 16.
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None of these concerns are addressed in the SO&d®ed, the document
reiterates word-for-word its analysis of PADD llige refinery impacts grounded in
unwarranted extrapolation from Clean Air Act petmg data. The Department needs to
combine analysis of location-specific refinery irofg as discussed in the previous
subsection, with reliable data concerning emissfans each affected refinery. Data
concerning current emissions from individual refies is readily available from state
emissions inventories and the USEPA Toxics Releasmntory. Data concerning
increases associated with refinery expansions eajidaned from PSD and NNSR
permits, but only if that data is analyzed to deiee the actual as opposed to paper
increases. For example, as discussed in the Cotanvemile previous emission decreases
from unrelated projects may be subtracted fromeeta@missions for purposes of
permitting analysis, it does not make sense toraabsuch emissions for purposes of
NEPA impacts analysis.

7. The SDEIS Continues to Fail to Adequately Asdemacts to Wildlife and
Threatened and Endangered Species

As it did in the DEIS, State fails to adequatelp®xne — and often ignores —
impacts to wildlife, including threatened and ergkzned species listed under the
Endangered Species Act (ESA).As we detailed in centato the DEIS, the pipeline
project will pose myriad impacts and threats tocggge Additionally, both the Department
of the Interior (DOI) and the U.S. Fish and Wildl®ervice (FWS or the Service) raised
serious concerns regarding the failures in Stateament of wildlife and ESA listed
species impacts in comments to the DEfS.

The impacts to wildlife and ESA listed species mhestdequately examined by
State. They are not. Also, State must fulfillatdigations to protect ESA listed species. It
does not.

a. Requirements of the Endangered Species Act

As we stated in our comments to the DEIS, Stateligiations under NEPA and the
ESA Section 7 are often considered together imabooed environmental and biological
assessment. The ESA requires that action agefnges, State) consult with the wildlife
agencies, in this case the United States Fish atlifd/Service (FWS) for most species at
issue, to determine how the action agencies cathegeauthorities to further the
conservation of listed species (section 7(a)(19) taravoid jeopardizing their existence
(section 7(a)(2){>*

350 etter from Willie R. Taylor, Director, Office dEnvironmental Policy and Compliance, U.S. Departmen
of the Interior to Elizabeth Orlando, Keystone Xtojeéct Manager, U.S. Department of State (Jul.01,02
(DOI Comment Letter); Letter from John Cochnar,iAgtNebraska Field Supervisor, U.S. Fish and Wadli
Service to Elizabeth Orlando, NEPA Coordinator, UD8partment of State (June 1, 2010) (FWS Comment
Letter).

%116 U.S.C. 88 1536(a)(1)-(2).
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Congress enacted the ESA in 1972 to provide a anodor the conservation of
threatened and endangered species and the ecosygtemwhich those species dep&td.
Section 2(c) of the ESA establishes that it is ‘ftécy of Congress that all Federal
departments and agencies shall seek to conseram@eied species and threatened species
and shall utilize their authorities in furtherarafehe purposes of this Acf>® The ESA
defines “conservation” to mean “the use of all neeithand procedures which are necessary
to bring any endangered species or threatenedespiecthe point at which the measures
provided pursuant to this Act are no longer neagssa* Similarly, section 7(a)(1) of the
ESA directs the Secretary of the Interior to revignwograms administered by him and
utilize such programs in furtherance of the purpasfiethe Act,” and requires that “[a]ll
other Federal agencies shall, in consultation atti with the assistance of the Secretary,
utilize their authorities in furtherance of the poses of this chapter by carrying out
programs for the conservation of endangered spacigshreatened species™

To implement these purposes, Section 7 of the EgAires that all federal
agencies “in consultation with” the U.S. Fish & Mdlife Service (Service) “insure that any
action authorized, funded, or carried out” by tgerecy “is not likely to jeopardize the
continued existence” of any listed speci®slf an agency’s actions are likely to adversely
affect a listed species, formal consultation isuiei >’ Consultation “shall be concluded
within the 90-day period beginning on the date d¢mclv initiated,” unless extended by
agreement between the Service and the action ag&hcy

Section 7(a)(2) thus imposes two obligations upamtefal agencies. The first is
procedural and requires that agencies consulttwahi-WS or National Marine Fisheries
Service (NMFS) to determine the effects of thetraas on endangered or threatened
species and their critical habit&f. The second is substantive and requires that &enc
insure that their actions not jeopardize endanger¢lreatened species or their critical
habitat>®°

An agency must initiate consultation under Secfiavhenever it takes an action
that “may affect” a listed specié®: The threshold for “may affect” is low. It is miét
there is “[a]ny possible effect, whether beneficsnign, adverse, or of an undetermined
character . . . %2 Additionally, regulations implementing Sectiomidadly define what

%21d. § 1531(b)Tenn. Valley Auth. v. Hjl#37 U.S. 153, 185 (1978).

%316 U.S.C. § 1531(c)(1).

%41d. § 1532(3).

351d. § 1536(a)(1).

3616 U.S.C. § 1536(a)(2peeW. Watersheds Project v. Kraayenbri210 U.S. App. LEXIS 18250, *56
(9th Cir. Sept. 1, 2010) (describing Section 7(pHR“the heart of the ESA” and explaining congidtg.
%750 C.F.R. § 402.14(a).

%816 U.S.C. § 1536(b)(1).

¥91d. § 1536(b).

301d. § 1536(a)(2)Fla. Key Deer v. Paulisqr522 F.3d 1133, 1138 (11th Cir. 2008).

%150 C.F.R. § 402.14(a).

%2 Fed. Reg. 19,926, 19,949 (June 3, 1986) (codiftesD C.F.R. pt. 4025ee Natural Resources Defense
Council v. EPA2005 WL 1241904 5 (D. Md. 2005) (citing 50 C.F4R2).
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constitutes an “agency action” subject to consioite®® Additionally, State must consider
“the effects of the action as a whof&*

After determining whether an action may affectstell species, the action agency
must decide whether to initiate formal or inforraahsultation with the Service. To make
this determination, the agency typically preparési@ogical assessment” (BA) evaluating
how the action will affect listed species, usinge‘best scientific and commercial data
available.®® If the action agency concludes the action isellito adversely affect” a
listed species, the agency must formally constth wie consulting agencé$® During
formal consultation, the consulting agency preparéisiological opinion” evaluating
whether the proposed action is likely to jeopardieecontinued existence of the
species®’ After consultation, the consulting agency produaédiological opinion
explaining how the proposed action will affect tiséed species and determines “whether
the action . . . is likely to jeopardize the [sgatj continued existenceé®®

Alternatively, if the action agency determinestsiBA that the proposed action
“may affect,” but is “not likely to adversely affédisted species, the agency may seek
informal consultation with the Service. Informalnsultation includes “discussions and
correspondence” between the Service and the aatjency, and if, but only if, the Service
issues a “written concurrence” agreeing with thigoacagency’s not likely to adversely
affect determination, consultation is complete, Sedtion 7 is satisfietf’

Further, section 9 of the ESA prohibits the “takéendangered specié?.
“Take’ means to harass, harm, . . . wound, kilipt [or] capture” an animal? It is also
unlawful for any person to “cause [an ESA violatitmbe committed,” and the ESA
thereby prohibits a governmental agency from aighay any activity resulting in tak&?

During the consultation process, and to facilitatiplementation of section 7(a)’s
substantive mandate to ensure against jeopardyoiséqd) of the ESA provides that an
agency “shall not make any irreversible or irretalele commitment of resources” toward a
project that would “foreclos[e] the formulationianplementation of any reasonable and

3335ee50 C.F.R § 402.02 (defining “agency action” as ttivities or programs of any kind authorized,
funded, or carried out, in whole or in part, by &ed agencies.... Examples include, but are natdahto: ...
the granting of licenses, contracts, leases, eagsnrgghts-of-way, permits or grants in aid). @slnave
also construed “agency action” broadl.g., Natural Res. Def. Council v. Houstdd6 F.3d 1118, 1125
(9th Cir. 1998)cert. denied526 U.S. 1111 (1999Racific Rivers Council v. Thoma30 F.3d 1050, 1054—
55 (9th Cir. 1994)cert. denied514 U.S. 1082 (19958 ;onnor v. Burford 848 F.2d 1441, 1453 (9th Cir.
1988),cert. denied489 U.S. 1012 (1989).

%450 C.F.R. § 402.14(c).

351d. § 402.12(a), (k); 16 U.S.C. § 1536(a)(2).

%650 C.F.R. § 402.14(a).

%71d. § 402.14(h)(3).

3850 C.F.R. § 402.14(g)(3), (4).

391d. § 402.13(a).

7916 U.S.C. § 1538(a)(1)(B).

3711d. § 1532(19).

3721d. § 1538(g)see Strahan v. Cox&27 F.3d 155 (1st Cir. 1997).
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prudent alternative measure$® The 7(d) prohibition “is in force during the caiistion
process and continues until the requirements dfseé(a)(2) are satisfied™ Thus,
pending the completion of the consultation procagency actions that may affect listed
species cannot go forwat¢

If the consulting agency finds “jeopardy or adversedification” to a listed species
or its critical habitat, “the [consulting agencyladl suggest those reasonable and prudent
alternatives which [it] believes would not violaebsection (a)(2)*° If the consulting
agency makes a finding of “jeopardy or adverse fircation,” the acting agency must
either “terminate the action, implement the proploskernative, or seek an exemption
from the Cabinet-level Endangered Species Comnyiieguant to 16 U.S.C. §
1536(e).*"’

State, in consultation with FWS, must examine ‘ivect and indirect effects of an
action on the species and critical habitat, togethth the effects of other activities that are
interrelated or interdependent with that actioat thill be added to the environmental
baseline.*”® The “environmental baseline” is “the past anelspnt impacts of all Federal,
State, or private actions and other human actsvitighe action area, the anticipated
impacts of all proposed Federal projects in theadrea that have already undergone
formal or early section 7 consultation, and theaetpf State or private actions which are
contemporaneous with the consultation in proc&Ss“Indirect effects” are “those that are
caused by the proposed action and are later in bitestill are reasonable foreseeabf8.”
“Interrelated actions” are “those that are paraddrger action and depend on the larger
action for their justification®' “Interdependent actions” are “those that have no
independent utility apart from the action undersideration.?®

To our knowledge, the consultation process hasomtiuded for any of the species
where formal consultation is required. As suchaspect of this project can be approved
and allowed to commence until the full impacts istell species are known and
consultation has occurred. Additionally, State BRIS/NMFS must comply with their
affirmative obligation to conserve listed speciesler section 7(a)(1). They have not done
so.

37316 U.S.C. § 1536(d).

7450 C.F.R. § 402.09.

3> See Thomas v. Petersatb3 F.2d 754, 764 (9th Cir. 1985) (“If a projecallowed to proceed without
substantial compliance with those procedural resménmts, there can be no assurance that a violattidne
ESA's substantive provisions will not result. Tia#er, of course, is impermissible.”) (citation ibhed).
37916 U.S.C. § 1536(b)(3)(A).

37" Fla. Key Deey522 F.3d at 1139 (citingat'| Ass'n of Home Builders v. Defenders of Wikjl551 U.S.
644, 652 (2007)).

%850 C.F.R. § 402.02.

3791d. “Action area” is broadly defined as “all arease affected directly or indirectly by the Fedexetion
and not merely the immediate area involved in tt®a.” Id.
380
Id.
381 Id.
382 Id.
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b. THE SEIS does not adequately analyze impacts to teatened and
endangered species

The SDEIS does not address the serious flaws iaritabysis of impacts to species
listed as threatened and endangered under theie®w DEIS. Nor does the SDEIS
address the flawed and often entirely lacking D&i&lysis of impacts to the habitat of
listed species. In fact, the SDEIS makes no chatg#he assessment of threatened and
endangered species whatsoever. State fails tesglthie substantive comments of the
FWS, the DOI, and the signators to these commdntieed, State appears to have ignored
all comments on the analysis of impacts of the psegd project on species covered by the
ESA, the Migratory Bird Treaty Act, 16 U.S.C. § 7€@3seq, and the Bald and Golden
Eagle Protection Act, 16 U.S.C. § 668. Instehd, 3DEIS simply refers back to the
threatened and endangered species section in épéydawed DEIS. All concerns
expressed in comments on the DEIS remain relevahsignificant and must be addressed.
Additionally, changes in the status of listed spe@nd advances in the scientific
understanding of the distribution, conservationustaand habitat requirements of these
species must be incorporated into the environmeémiadct analysis.

Since the DEIS was released, the following add#ienformation on threatened
and endangered species in the path of the progwsgztt, including changes in designated
critical habitat, new 5-year status reviews, spbtlispecies action plans, changes in listing
status, etc. became available. Each change musttmporated into the FEIS, including
an analysis of whether this new information chartbegreliminary effects determination
for each species. Of course, State must entefantoal consultation with the Service on
each potentially affected species as required &EBA.

American burying beetle- Endangered
e 5 Year review- 16 Jun 2008

Whooping crane- Endangered
e 5 year status review notice- 29 Mar 2010
e spotlight species action plan- 7 Aug 2009

Least tern - Endangered
e initiation of 5 year review notice- 22 Apr 2008

Pallid sturgeon- Endangered
e 9-29-2009- spotlight species action plan

Black footed ferret- Endangered
e 5 year review- 1 Dec 2008
e Spotlight species action plan- 19 Aug 2009

Texas prairie dawn flower- Endangered
e 3-29-2010- notice of 5 year review

Piping plover- Threatened
e 5 year review notice- 30 Sept 2008
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e revised critical habitat in TX- 19 May 2009
e Spotlight species action plan-4 Dec 2009
e 5 year review- 29 Sept 2009

Arkansas River Shiner- Threatened
e 2-11-2009- Notice of 5 year review
e 8-6-2009- spotlight species action plan

Western prairie fringed orchid- Threatened
e 9-14-2010- Notice of initiation of 5-year review

Louisiana black bear- Threatened
e 3-10-2009- revised critical habitat

Red Wolf- Endangered
e 5-21-2009- spotlight species action plan

Topeka shiner-Endangered
o 1-22-2010- 5-year review

Houston toad- Endangered
e 8-4-2009- spotlight species action plan

Kemp’s Ridley sea turtle- Endangered
e 3-16-2010- Draft revised recovery plan notice

Texas trailing phlox- Endangered
e 3-29-2010- notice of 5 year review

Additionally, Texas added six freshwater musseksgs to its list of threatened
species. The final EIS must reflect these chaagdsaddress threats, potential impacts,
and proposed mitigation measures regarding thessesp

C. Impacts to species in Canada from tar sands eattion are not
examined

As we previously raised in the comments to the®)EL least three species listed as
endangered under the ESA in both the U.S. and @andlde whooping crane, the
woodland caribou, and the piping plover — are tyeaffected by the proposed pipeline.

As stated in Section 1V.C.3 of these comments,agpproval by State allowing for the
construction of the proposed pipeline will faciléalevelopment of tar sands in Canada.
Such development will almost certainly adverselpaat these species. These impacts
must be assessed and require ESA consultation.

In its comments to the DEIS, EPA also raised camabout the failure to assess
impacts to wildlife, in particular migratory birds, Canada. EPA recommends that:
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[T]he State Department assess the potential impac¢tse migratory bird
populations in the U.S. from oil sands extractiotivéties associated with
the proposed project. An estimated 30% of NortheAioa’s landbirds
breed in the boreal forests of Canada and Alask§E]ffects on bird
populations in the boreal forest can be felt thieug the birds’ migratory
range, including wintering grounds in the Unitedt8s. While we
appreciate that the Keystone has agreed to dee€lbfpgratory Bird
Mitigation Plan” in consultation with U.S. Fish akdldlife Service, it
appears that this plan would only address poteimiphcts from
construction activities in the U¥3

Yet, despite these concerns, State denies anyuddigr the ESA to examine
impacts to species in Canada. In the SDEIS, iéstéat:

Neither Section 7 of the ESA nor the Section 7 atia8on and analysis
process under ESA implementing regulations addigssies outside the
borders of the U.S. and nothing in the languageeation 7 indicate that it
would apply extraterritorially®*

Instead, State indicates that Canada will take aBpeoblems in Canada, claiming
that, “Oil sands projects and oil transportatiopgtines are evaluated and permitted by
Canadian federal and provincial Canadian governsi&fit The SDEIS mentions that for
massive tailings ponds created by tar sands eidra;t‘bird deterrents are used to prevent
birds from landing on tailings pond&® The SDEIS does not mention all the bird deaths
in tailings ponds and caused by other sources sfatads extraction. Both NEPA — which
requires a hard look at impacts of the projectd-the ESA demand that State examine
these impacts, and initiate formal consultationligied species that may be affected by tar
sands production.

State’s denial that is has any obligation to canggarding impacts in Canada is
simply incorrect®’ Applicable regulations state that under secti@)(2) of the ESA,
Federal agencies, in consultation with FWS, musture that any action it authorizes,
funds, or carries out, in the United States or ugpenhigh seas, is not likely to jeopardize
the continued existence of any listed speciessult®in the destruction or adverse
modification of critical habitat®®® However, the regulations do not limit the scope o
impacts to species that must be examined to oolsethwithin the United States or upon the
high seas. Instead, they define the “action attea’ must be analyzed asll*areas to be

33 EPA Comment Letter at 6.

%% SDEIS § 3.14.4.4, at 3-205.

% SDEIS §3.14.4.4, at 3-204.

386 Id.

37 3Seee.g, Defenders of Wildlife v. Luja®11 F.2d 117, 122-24 (8th Cir. 1998y’d on other grounds
Defenders of Wildlife v. Lujarb04 U.S. 555 (1992) (finding agency has dutydosult on impacts to species
outside U.S. under ESA).

%850 C.F.R. § 402.01.
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affected directly omdirectly by the Federal actioend not merely the immediate area
involved in the actiofi®®®

The term “action area” is not limited to impactdive U.S. or the high seas. The
project is clearly one State intends to authomzthe United States. Moreover, the species
at issue migrate between the U.S. and Canada.n@ieeresulting impacts in Canada from
such authorization, the action area for the pra@cobmpasses areas indirectly affected,
including those areas impacted by the tar sandacaidn in Canada.

It is clear that listed species and their habitparticularly the whooping crane,
woodland caribou and piping plover — in Canada ballaffected as a result of the Federal
action. These impacts need to be analyzed. Fjrmtice these impacts are likely to be
significant, and “may affect” the species notedum previous comments, formal
consultation under Section 7(a)(2) of the ESA aqureed. The failure to analyze these
impacts in Canada violates both NEPA and the ESA.

b. Failure to analyze impacts to species in the 5.

In comments on the DEIS and the Draft Biologicatéssment (DBA), which was
included as Appendix T to the DEIS, both the DO #me FWS point to serious
deficiencies in State’s current efforts to compiyhwthe ESA and, by implication, NEPA.
Particularly, these agencies disagreed with Stataislusion that ESA consultation is not
warranted for four ESA listed species for impaetated to the pipeline construction and
operation. These listed species are the whoopggeciinterior least tern, piping plover,
and Western prairie fringed orchid. DOI and FW&dlad significant concerns about
other species which State did not adequately addrésese concerns are detailed below.

In regards to the whooping crane, interior least,tpiping plover, and Western
prairie fringed orchid, DOI states that “FWS hadicated that the preferred Keystone XL
pipeline routemay affect and is likely to adverse affégat whooping crane, least tern,
piping plover, American burying beetle (ABB), andstern prairie fringed orchid
(WPFO).% The referenced FWS comment letter elaborates thpsonclusion:

Based on the information provided in the DBA ane thuthe project type,
size, and location, the USFWS agrees with Statethlegporoposed Keystone
XL project may adversely affect the American bugybeetle (ABB).
Further, the USFWS does not agree with State’dmneary determination
that the proposed project will not likely adversaffect the Interior least
tern, piping plover, whooping crane, and westeraipe fringed orchid
(WPFO). Therefore, we recommend that State ieiti@atmal section 7
consultation with the USFWS to evaluate the effeictise proposed
Keystone XL project as identified in the DBA onltiterior least tern,
piping plover, whooping crane, and western prafriaged orchid, in
addition to the American burying beetle Our above determinations are

391d. § 402.02 (emphasis added).
399 DOI Comment Letter at 7 (emphasis added).
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based on your draft documents. We may re-evathate determinations
upon receipt of a final BA, particularly if the pect design changes or
additional information is providetf*

Among other things, impacts from power lines thdk lve associated with the
project is a chief concern of DOl and FWS. As detibelow, power lines are a major
cause of mortality for avian species, particulargnes. DOI finds that power lines
associated with the project are part of the praect need to be analyzed because “but for”
the construction the proposed pipeline the angilewer lines would not be necessats.
DOl therefore concludes that, “[T]he effects of tieav power lines on listed threatened
and endangered species will need to be evaluatie iconsultation for the Keystone XL
pipeline, along with the direct effects of the pipe and any associated other ancillary
facilities such as railroads and pump statiof{3.”

DOl also recommends that surveys occur to detexiap presence immediately
prior and during construction activities. DOI s&that surveys “scheduled to occur as
much as 2 weeks prior to construction activitiesildde inadequate to avoid adverse
impacts to whooping cranes, least terns, and piplogers that might be present in the
area.®®* Additionally, in referring to Page 3.4-13, paragjns 2 and 3 of DEIS, DOI states:

Because migratory birds and waterfowl are typicattyacted to wetlands
and riparian areas, the FWS is concerned with tlcemented problem of
bird mortality from power lines collisions would treecessarilybe offset by
wetland mitigation. Avian collisions could be sifjoant depending on the
species involved and the particular placement @fpibwer lines. For these
reasons, we recommend that perch inhibitors andivisarkers be installed
on power lines near wetlands and at other locatiotise ROW where
collisions are likely to be significant. In addiiove recommend that power
line burial be evaluated, case-by-case, when Idaater adjacent to
wetlands with significant bird usé>

The SDEIS does not address these concerns. It must

In general, the DBA punts on concerns regardinggudines by acknowledging
impacts on the one hand, but indicating resporisilfdr ESA compliance rests elsewhere.
For instance, the DBA acknowledges that “[tlhe ¢artion of a new electrical power line
segment across the Yellowstone River in MontanathadPlatte River in Nebraska would
incrementally increase the collision and predagiotential for foraging and nesting
interior least terns in the Project area. Consitvaof these power line segments during

391 FWS Comment Letter at pg. 3 (emphasis added).

392 DOl Comment Letter at 7.
393 Id

394 Id

3%1d., Specific Comments at 6 (emphasis in original).
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the breeding season would also potentially dishesting and brood-rearing bird§® But
it then states that these impacts are the powerd®ds concern:

Electrical power line providers are responsibledbtaining the necessary
approvals or authorizations from federal, staté, lanal governments to
construct new power lines necessary to operat&élystone XL Project.
Keystone would inform electrical power providergiod requirements for
ESA consultations with the USFWS for the electriofdastructure
components constructed for the Keystone XL Prd@gtrevent impacts to
foraging least tern$’

The DBA's treatment of impacts from power lineghie whooping crane and
piping plover are essentially the safi&.This is despite acknowledging the potentially
devastating impacts power lines can have on thesaes. For instance, the DBA states
that “[a]n analysis of suitable migration stop-ohabitat (e.g., large waterbodies,
wetlands, and associated agricultural fields) iatren to these preliminary routes for
associated transmission lines identified 74 locetivithin the primary migration corridor
where new transmission lines could potentially éase collision hazards for migrating
whooping cranes. There is no indication, howethat, any of these locations have been or
would be used by whooping cranés>

After FWS raised concerns about power lines ingasp to the DBA, Keystone
responded with essentially the same analysis ptit fio the DBA: individual power
providers would be informed of ESA requirementsystoné® stated:

Keystone has forwarded the information to the pgweviders who will be
permitting, constructing, and operating these pdimes. It is assumed that
through their own process, the power providers ddd requested to
provide a letter of commitment to FWS regardingassary mitigative
measures for listed species impd&ts.

Not only does this response not account for a tyagkrelevant factors that must
be considered such as the direct or indirect ingp@ctmulative impacts, the extent and
location of the of power lines in relation to thegence of listed species, and other factors,
but it is State not Keystone, that has an ESA consultation obbgdor the project and its
impacts, including the impacts from the projecaashole which consists of the impacts of
associated power lines on listed species. Indé&t§ states in its comment letter that,

398 DEIS Appx. T, Keystone XL Project Applicant PrepaiBiological Assessment Draft (DBA) § 3.1.2.3, at
3-10.

397 Id.

39%d. § 3.1.3.3, at 3-14-15 (whooping crane) and §1332at 3-32 (piping plover).

¥9d. §3.1.3.3, at 3-14.

490t is unclear from the document we received wheppred them. The document simply had “Keystone
Responses to FWS BA Comments” at the bottom, witindication whether it was generated by
TransCanada or some subsidiary. Regardless, wenaghat TransCanada or a subsidiary of it is
responsible for generating the comments.

401 Keystone Response to FWS BA Comments, at p. 2.
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“[A]lthough the power lines are installed and opgedaby local power providers instead of
Keystone, the effects of the new power lines aedighreatened and endangered species
are included in the consultation along with thedireffects of the pipeline and other above
ground facilities associated with the pipeline sashroads, pump stations and other
ancillary facilities.*?

According to the DBA, the proposed project will kaan estimated 426.2 miles of
power lines operated by 18 power providé¥$.The location, impacts — direct, indirect and
cumulative — and other relevant factors involvingge power lines must be assessed by
State, and by State and FWS as part of the ESAuttatien process.

Additionally, the DBA’s assumption about the ladkndhooping cranes in areas
where power lines will be built is directly chaltgd by FWS. FWS states that, “It is
estimated that the best available data on whoogiaige stopovers in the Central Flyway
documents only about 4 percent of the whoopingecstopovers that occur. Therefore,
whether the whooping cranes have been confirm#uaasite is irrelevant, (i.e., lack of
documentation of crane use does not equate toollactane use). If there is suitable
whooping crane roost habitat in the vicinity of npawer line construction within the
whooping crane migratory corridor, conservation soges to reduce the potential for
collisions need to be implemented to avoid a MALA#fect determination®*

A teleconference did take place between State, RéiStone, and ENTRIX, Inc.
representative on September 3, 2010 to discussd®8gerns’> These meeting notes

confirm FWS'’s position that:

USFWS request®rmal consultation on the Interior Least Tern, Piping
Plover, Whooping Crane, and Western Prairie Frif@ethid. Need to
identify conservation measures for the procedueethwer providers to
consult on the power lines. Power providers hageilations that require
the formal consultation required by the lead fedagancy. The project as
a whole needs to be analyzed at the consultategesio evaluate the direct
and indirect effects to the projet®f

The meeting notes state that FWS has requestddlibwing: letters from power
providers regarding measures to comply with the E8@ére information regarding the
presence of interior least terns in Texas; diffesemvey practice to ensure whooping
cranes, interior least terns, and piping plovetsmat be impacted by construction,
particularly at crossings of certain waterbodie®] aonversation measures for loss of
nesting ground by the Spague’s pfiffit.

“2EWS Comment Letter at 3.

“DBA, Thl.2.1-6.

4 FEWS Comment Letter at 7.

%5 SeeMeeting Notes from Meeting between US Fish anddWié Service (USFWS), Keystone,
U.S.Department of State (DOS) and ENTRIX, Inc. rdgay Endangered Species Act (ESA) Consultation
for the Keystone XL Pipeline Project (Sept. 3, 204flached as Exhibit P.

“%%1d. at p.1 (emphasis added).
407 Id
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Unless very recent documents exist, there is nicatidn there has been follow-up
on these requests or that State is initiating srihiiated formal consultation for the
whooping crane, interior least tern, piping ploward Western prairie fringed orchid. As
further described below, the impact of power linaghese species is potentially severe.
Formal consultation is required and is not occgyrin

I. Impacts from the Project to the Whooping Crdpiping Plover, Interior
Least Tern, and Western Prairie Fringed Orchid

Power lines present significant risks to avian gsecAs noted by FWS and the
DEIS, the project will involve a large number ofasiated power lines and other
infrastructure. This ancillary development presenpotential great risk to ESA listed
species, primarily the whooping crane, piping ptoaad interior least tern.

Power lines present two major threats to bird g®edaollisions and
electrocutior’® Waterfowl and cranes are particularly vulnerablpower line
collisions?® Since the issuance of the DEIS, the projectyikeesents even more power
and transmission line construction than the pra@etlyzed by the DEIS analysis due to

the addition of the Bakken Market and Cushing links
The general impacts of power lines are acknowledyettie SDEIS:

The proposed Project could potentially affect Snaigry birds within their
migration range from Texas to Montana and/or withieir breeding
habitats. Conservation measures proposed fottsest birds (i.e.,
whooping crane, piping plover, and interior le@sh} include protection of
river and riparian nesting and migration staginbitas through use of
HDD crossing methods and site-specific surveysvtmdadisturbance to
migration staging, nesting, and brood-rearing imtlials. Habitat and
disturbance impacts at major river crossings fratare linear projects
would likely incorporate similar conservation me@suto avoid and
minimize affects to these birds. Future electrmaler transmission lines
and the distribution lines that would serve pungtishs and MLVs of the
proposed Project or any other future projects coutcementally increase
the collision hazard for 5 protected or candidaigratory birds.
Cumulative collision mortality affects would be nhdetrimental to the
whooping crane, interior least tern, and pipingvplo while perches
provided by towers and poles could increase theutatme predation
mortality for ground nesting birds, including theegter sage-grouse,

interior least tern, mountain plover, piping plovand Sprague’s pipft

%8 Avian Power Line Interaction Commissidritp://www.aplic.org(visited May 11, 2011).
99 hitp://www.aplic.org/Collisions.phgvisited May 11, 2011).
“9SDEIS § 3.14.3.8, at 3-170.
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Yet, inexplicably, there is no change in the initanclusion State incorrectly made that
ESA consultation over these impacts is not wardantdor is there any indication ESA
consultation is occurring or has occurred. Morepthee SDEIS does not properly account
for impacts to these species. It must.

A. Whooping Crane

The whooping crane3rus americangis one of North American’s most
spectacular and critically endangered bird spedieis. a species shared by both the United
States and Canada and recovery efforts have thkerobperation of these two countries.
Tar sands development and the project offer thepsamise of being a major step
backwards in this otherwise admirable internatiaafdrt to protect this beautiful species.

In the United States, the whooping crane was liatgethreatened with extinction in
1967 and endangered in 1970 with these listingsgograndfathered” into the
Endangered Species Act of 19%3.Critical habitat was designated in 19#8.In Canada
the whooping crane was designated as endangef&y &by the Committee on the Status
of Endaﬂgered Wildlife in Canada and listed as egdeed under the Species at Risk Act
in 2003

Whooping cranes occur only in North America. Asaded by FWS, their
population numbers are disturbingly low:

The February 2006 total wild population was estedadt 338. This
includes: 215 individuals in the only self-sustamiAransas-Wood Buffalo
National Park Population (AWBP) that nests in W@&adfalo National Park
(WBNP) and adjacent areas in Canada and wintergaastal marshes in
Texas; 59 captive-raised individuals released ieféort to establish a non-
migratory Florida Population (FP) in central Fl@jcnd 64 individuals
introduced between 2001 and 2005 that migrate lstwéisconsin and
Florida in an eastern migratory population (EMB).

As of February 2006, there was a captive populaifdlB5 birds, making the total
population of wild and captive whooping cranes agez 473 individuals'®

As FWS has concluded, “Current threats to wild esimclude collisions with
manmade objects such as power lines and fencestistpopredators, disease, habitat
destruction, severe weather, and a loss of twdgtof the original genetic materidf-®

“1U.S. FWS, International Recovery Plan: Whoopingr@r (Grus Americana), Third Revision, (Whooping
Crane Recovery Plan) Mar. 2007 at xi, available at
http://www.fws.gov/southwest/es/Documents/R2ES/\Wiing Crane Recovery Plan FINAL 21-July-

2006.pdf(visited May 11, 2011), and attached as Exhibit Q.
412
Id.

413 Id
414 Id
415 Id

481d. at 1.
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Indeed, power lines are known to be the highestkncause of mortality of fledged
whooping cranes and whooping cranes in migratton.

Especially with such a small and fragile populatipower line construction can
have immense impacts. FWS has concluded that:

Collisions with power lines are a substantial caafsehooping crane
mortality in migration. Collisions with power lisare responsible for the
death or serious injury of at least 44 whoopingesasince 1956. In the
1980s, 2 of 9 radio-marked whooping cranes from AN#ed within the
first 18 months of life as a result of power lir@lisions. Of 27
documented mortalities in the RMP, almost 2/3 vekre to collisions with
power lines (40.1%) and wire fences (22.295).

Not surprisingly, FWS has found that “Additionalvper line construction
throughout the principal migration corridor willdrease the potential for collision
mortalities.”**® FWS has also stated that in order for the whappimne to recover, it is
vital to “[m]onitor the placement and design of mdiw power lines in areas of known crane
use.”? Even with measures like marking of power lirsgsne whooping crane mortality
will still occur. It is important for whooping cnas that the number of collisions with
power lines does not increae.

The location of power lines is particularly critica determining the extent of the
threat posed to whooping cranes and must be agseSseinstance, data has shown that
the proximity of power lines to locations wheredsiland and take off is critical and that
power lines dividing wetlands used for roostingirgrain fields used for feeding caused
the most collisions for cranes because these cstames encouraged crossing the lines at
low altitude several times each day. Cranes fretippélew 10-15 meters (33-49 feet)
above the ground between fields; as a consequ&éBaaeter-high (39 feet-high)
transmission lines obstructed their typical fligiath?*?

FWS finds that better surveying techniques are e ¢al assess the potential threat
to cranes from power lines and other impacts.otés that “surveys for species presence
up to two weeks prior to construction activitiee aradequate to avoid adverse impacts to
whooping cranes, Interior least terns and pipirgy@is that may, if present in the
construction area, be harassed by constructionitaesi. Therefore, conservation measures

17 Stehn, Tom, U.S. Fish and Wildlife Service, WhingpCranes and Wind Farms - Guidance for
Assessment of Impacts (DRAFT), attached as ExRipfi. 4 (June 1, 2007); US FWS, Whooping Crane
Recovery Plansupra at 5 (“[T]he principal known cause of loss durimigration is collision with utility
lines”) and 25 (“The primary source of mortality filedged [Aransas Wood Buffalo Population, the
migration route of which more or less tracks thepmsed pipeline’s path] whooping cranes is colfisioth
power lines.”).
;‘iz US FWS, Whooping Crane Recovery Plsupra at 28.

Id.
“201d. at 46.
“21 Stehn, \pra, at 5.
422|d. (citations omitted).
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to avoid such potential disturbance of these asp@ties need to be described or revised to
minimize potential of such disturbanc®&®

FWS states that “Whooping cranes have been observeslated, shallow
palustrine wetlands in the Nebraska sandhills whiely be affected by the projeét*and
concludes that:

Whooping cranes use palustrine wetlands as weilaschannels for
roosting, and cranes are vulnerable to collisiotihany above ground
power lines in the vicinity of their roost sitegtjust next to riverine roosts.
Although preliminary transmission line routes[eareferenced in this
section, the transmission lines are not indicatethe maps in the BA. The
power line locations are available in the DEIStfas proposed project, and
the locations of these lines need to be includetiérfinal BA*?°

As such, it finds that, “[o]ur conclusion that theposed Keystone XL pipeline may affect
and is likely to adversely affect the whooping @aleast tern, piping plover and western
prairie fringed orchid is based in part on theusabn of the new distribution lines that will
be built to deliver power to the pipeline pumpinat®ns.*

Additionally, regarding whooping crane habitat udiscussed at 3.8-22 and 3.8-23,
Section 3.8.1.2f the DEIS, DOI states:

In addition to riverine habitat, whooping cranee pslustrine and the edges of
lacustrine wetlands and reservoirs throughout timégrational corridor. Whooping
cranes are vulnerable to collision with any abok@igd power lines in the vicinity
of their roost sites, not just next to riverine steo

We recommend that the end of the first paragragb&iS] subsection 3.1.3.2 be
changed to read: ‘Areas used for roosting by miiggavhooping cranes include
broad, shallow channels of major river systemsthed associated wetlands, as
well as seasonally or semi-permanently flooded giehe wetlands and shallow
areas of reservoirs and other lacustrine wetlaktighitat areas such as these that
exist along the pipeline alignment may be affedtgdhe project.’

Where suitable whooping crane roost habitat existise vicinity of new power
line construction and within the whooping crane maigry corridor, conservation
measures to reduce the potential for collisions wéed to be consideréd’

In a similar vein, FWS commented:

423 WS Comment Letter at 3.

4241d. at 7.
425|d.

*%1d. at 3.
42" DOI Comment Letter, Specific Comments at 12.
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Migrating whooping cranes use both palustrine weltaand riverine habitat for
roosting in every state in their migration corridé&€hange the 3rd sentence, 3rd
paragraph to read: ‘Whooping cranes generally eaasmally or semi-permanently
flooded palustrine wetlands, broad river chanreats, shallow portions of
reservoirs for roosting, and various cropland*?.’

The pipeline goes through the heart of the cramgggatory route and areas where
this rare and beautiful bird is known to live iretiild**®* However, ESA consultation
between State and FWS has not occured regardinmgaets of power lines and other
impacts from the project on cranes. State mustwlbnnder ESA section 7 on the direct,
indirect, cumulative and other impacts on the whieggrane for the entire pipeline
project, including impacts from power lines. Moveg State must address the serious
concerns raised by FWS and DOI in the SDEIS. ésduot.

B. Piping Plover

The piping ploverCharadrius melodyss a small shorebird about the size of a
robin. It has a sandy colored back and white yrahts, with a single black neck band, a
short stout orange bill and orange 1&¥5The piping plover was listed under the ESA in
1985* It is listed as endangered in the Great Lakeloneand as threatened outside the
Great Lakes, which include Northern Great Plairts Atlantic populationé>? Piping
plovers are listed as threatened in all of the psepl pipeline statés>

Piping plovers arrive in the Northern Great Pldmbreed around mid-April and
fly south by mid-to-late August. The Northern GrB&ins population of piping plovers
nest on the shorelines and islands of alkali (séd#ses in North Dakota and Montana.
They nest on sandbar islands and reservoir shesstiftong the Missouri River and
reservoirs in Montana, North Dakota, South Dakatal Nebraska. In Nebraska, they nest
on the Platte River system, Niobrara, Loup, anc&ik rivers as well as limited locations
in Minnesota and Colorado. Most of the Northere&Plains plovers winter along the
Texas coast, extending into Mexit.

Power lines have been noted as a threat to pipowgrs. In FWS’s 20098 Year
Review: Summary and Evaluatitor the piping plover, FWS states that:

At the time of listing, the potential threat of pemlines to plovers was not
known. Additionally, there were many fewer poweek in the Northern

28 FEWS Comment Letter at 7.

42 5eeU.S. FWS, Species Profile for Whooping Crane,

http://ecos.fws.gov/speciesProfile/profile/specredife.action?spcode=B00¥isited May 16, 2011).

430U.S. FWS, Mountain-Prairie Region, Piping Plovetp://www.fws.gov/mountain-

prairie/species/birds/pipingploveisited May 16, 2011).

3150 Fed. Reg. 50726-50734 (Dec. 11, 1985)

321U.S. FWS, Species Profile, Piping Plover,

?gp://ecos.fws.qov/speciesProfiIe/profiIe/speci’esﬁlé.action?spcodezBO?@'isited May 16, 2011).
Id.

434U.S. FWS, Mountain-Prairie Region, Piping Plowgmpra
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Great Plains than there are today. As more posveraduced on the prairie,
a large number of new power lines are needed ty tidis power to
population centers. Overhead power lines have deenmented to kill a
large number of birds, including plovers. Sincekmew very little about
plover movements, it is difficult to determine hawch of an effect power
lines may have on plovers. Marking lines with tyg¥isible reflectors has
been shown to be at least partially effective olu@ng bird strikes in a
number of species. The USFWS has recently (stgirti2008) begun to
recommend that power lines in the whooping cr&mig§ americang
migration corridor be marked. This corridor ovedanearly all of the
plover’s range in the United States. The Servmeschot have information
indicating how many lines are marked at this titng, it is likely a
relatively low percentag&”®

As with other species FWS discusses, FWS stated tii@es not agree with
State’s preliminary determination that the proposeject will not likely adversely affect
the Interior least tern, piping plover, whoopingre, and western prairie fringed orchid
(WPFO). Therefore, we recommend that State iritiatmal section 7 consultation with
the USFWS to evaluate the effects of the proposeygbtone XL project as identified in the
DBA on the Interior least tern, piping plover, wipirag crane, and western prairie fringed
orchid, in addition to the American burying beé¢tt® FWS notes that “[t]he [piping
plover] is susceptible to collision with power Igyéand thus “recommend][s] incorporation
of conservation measures to address potential selyeoject impacts to the specié¥’”
FWS concludes that “the proposed Keystone XL piygeinay affect and is likely to
adversely affect the whooping crane, least teqingiplover and western prairie fringed
orchid is based in part on the inclusion of the mkstribution lines that will be built to
deliver power to the pipeline pumping statiofi¥”

As stated above, FWS adds that “surveys for spgcessence up to two weeks
prior to construction activities are inadequatavoid adverse impacts to whooping cranes,
Interior least terns and piping plovers that mapyesent in the construction area, be
harassed by construction activities. Thereforaseovation measures to avoid such
potential disturbance of these avian species rebd tlescribed or revised to minimize
potential of such disturbancé®

State also fails to address concerns DOI raisedtdhe adequacy of the
environmental analysis of impacts to piping ploverthe DEIS. For example, in reference
to migration stopover habitat for piping ploversdissed at page 3.8-18, paragraph 2 of the
DIES, DOI comments that:

435 U.S. FWS, Northeast Region and Midwest RegRiping Plover(Charadrius melodugJive Year:
Summary and EvaluatiofSept. 2009) at 125-@yailable at
http://www.fws.gov/northeast/endangered/PDF/Pipilgver_five year review and summary.pdf
(citations omitted), and attached as Exhibit S.

3 FWS Comment Letter at 3.

“71d. at 8.

“%1d. at 3.

39 FWS Comment Letter at 3.
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The DEIS states, ‘The FWS Tulsa Ecological Servimdd office recommended
the identification of suitable migration stopovebitats for piping plovers that
would potentially be crossed by the project. Sugabigration stopover habitats
include sandy shorelines of lakes and rivers (Cath@003). Review of the Gulf
Coast Segment in Oklahoma identified suitable ntigmehabitats at crossings of
the North Canadian River and the South CanadiaarRivOklahoma; and the Red
River at the Oklahoma and Texas border.’

The DEIS should note that the FWS further recomradni suitable habitat was
present and construction would occur during thengpand/or fall migration,

surveys for the presence or absence of the ploviiei river-crossing project be
conducted immediately before (within 2 weeks) proj@nstruction is initiatedf°

And, regarding survey results for potential neshiagitat for interior least terns and piping
plovers at pages 3.8-15 and 3.8-19, section 3.8i2Thbles 3.8.1-3 and 3.8.1-4 of the
DEIS, DOl states:

Interior least terns and piping plovers nest alowegr courses. Nesting habitat and
nesting areas may change between and within brged@sons, depending on river
flow and renesting efforts. As noted in our geheoanments, surveys of potential
nesting areas for presence of least terns andgpjovers 2 weeks prior to
construction activities are insufficient to detemepossible impacts from
construction activities to the species. Surveygpfesence of these species should
be conducted whenever construction activities take place within 0.25 mile of
nesting areas between April 1 and August 15. dé¢hspecies are present,
construction should cease until presence of intéemst terns or piping plovers are
reported to the nearest FWS Ecological Servicdsl B)ice. Coordination with

the FWS should take place before constructionssmed***

The SDEIS does not address whether additional gsiffee least terns and piping plovers
will be required for pipeline construction actieisi within 0.25 miles of nesting habitat.

DOl also states that in regards to power lines:

In addition to breeding on riverine sandbars arshatl/gravel mining operations,
interior least terns and piping plovers migrat@tigh the Great Plains during both
the spring and fall and forage in rivers and asgedi wetlands. The species is
susceptible to collision with power lines, and vweammend incorporating
conservation measures to address potential adpesget impacts to these species.
For example, power distribution lines may be mankétl visual bird deflectors
where they cross rivers (and within 0.25 mile afteaside) and between rivers and

*“0DOI Comment Letter, Specific Comments at 12
*11d. at 11.
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sand and gravel mining areas to reduce potentiahjiary or mortality to interior
least tern§™?

The SDEIS does not address these conservation reeaggcommended to minimize
potential adverse impacts to interior least temts @ping plovers associated with power
lines.

In reference to designated piping plover criticabitat, discussed at page 3-29, first
paragraph in the DBA, the Service states:

Only those portions of designated critical haboturring within Nebraska and
along the river segments bounding Nebraska werateddy Federal District Court
on October 13, 2005. The remainder of the critnedditat designated for the
Northern Great Plains population of the piping jglokemains valid®?

No adjustment is made in the SDEIS to recognizextioeirate interpretation of what is
designated critical habitat for the piping plover.

As with the whooping crane, State must consulthendirect, indirect, cumulative,
and other impacts the project will have on themamlover, including impacts from power
lines. There is no indication that such consuwtahas occurred. State must also address
the concerns raised by DOI and FWS in their comrtegtdrs. It does not.

C. Interior Least Tern

In 1985, the FWS listed the interior least teBtefna antillarun), which exists
along the corridor route, as endangefédThe interior least tern is the smallest member of
the gull and tern family, measuring about 9 incindength. Interior least tern were once

common along the riverine ecosystems of the Nagiorterior**®

Alterations to America’s interior river systems kdeft these birds endangered
with extinction. The FWS found that “stabilizatiohmajor rivers to achieve objectives
for navigation, hydropower, irrigation, and floodntrol has destroyed the dynamic nature
of [the processes that allow for sandbar creatiwhtarn habitat] **® Historically, terns
bred throughout their entire range, but now themrsystems’ radical alterations have
restricted their breeding range to tiny segmerdagthe Nation’s interior rivers.

As with other species FWS mentions, FWS statestthabes not agree with
State’s preliminary determination that the propgsegject will not likely adversely affect
the Interior least tern, piping plover, whoopingre, and western prairie fringed orchid

*42DOI Comment Letter, Specific Comments at 4de alsd"WS Comment Letter at 8 (expressing similar
concerns in regards to the DBA, Appx T to the DEIS)

43 FWS Comment Letter at 8.

44 |Interior Population of the Least Tern Determined®e Endangered, 50 Fed. Reg. 21,784 (May 28, 1985)
“45 Interior Population of the Least Tern Determine®e Endangered, 50 Fed. Reg. at 21,785-6.

4% Dep't of the Interior, U.S. Fish and Wildlife Sége, Interior Population of the Least Tern Recovery Plan
(Sept. 19, 1990) at 1.
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(WPFO). Therefore, we recommend that State ieitiatmal section 7 consultation with
the USFWS to evaluate the effects of the proposeygbtone XL project as identified in the
DBA on the Interior least tern, piping plover, wipiry crane, and western prairie fringed
orchid, in addition to the American burying beéft&’ FWS thus concludes that “the
proposed Keystone XL pipeline may affect and islitko adversely affect the whooping
crane, least tern, piping plover and western @dimged orchid is based in part on the
inclusion of the new distribution lines that wik built to deliver power to the pipeline
pumping stations™#®

Additionally, referring to page 3.8-14, paragrapbf3he DEIS, DOI states:

The DEIS states that no interior least terns wéreved at the North Canadian or
South Canadian rivers in Oklahoma, but foragingriot least terns were observed
at the Red River on the Oklahoma and Texas bortlee. FWS believes the survey
efforts were insufficient to confirm the presencebsence of the tern within the

project area, as each area was only sampled fooparday**°

The SDEIS does not address the inadequacy ofanteast tern surveys.

Referring to DEIS page 3.8-16, paragraph 1, DQEsta

The DEIS states that limited vegetation clearing Emited human access would be
required within the riparian areas: for the Truacker Wire (3-foot wide, hand-
cleared path) used during horizontal directiondlidg (HDD), and for

withdrawing water for hydrostatic testing.

The FWS recommends a maximum 3-foot wide, hand<tepath, and that no
clearing be conducted during the interior least'sebreeding period (mid-April
through mid-September). Installation and use ofTthe Tracker Wire and HDD
should not be conducted during the interior least's nesting periotf°

State fails to address these concerns and reconati@mslin the SDEIS.

FWS states:

[DBA] conclusions are apparently based on the GEdatocumented Interior least
tern sightings within the project area and not cima survey accounts or a
confirmed absence of suitable habitat for the gseiti the proposed [right-of-way
(ROW)] in Delta, Hopkins, Lamar, and Wood countiédthough we generally
agree that it is unlikely that Interior least temsuld be encountered along the
proposed ROW outside the Red River, it may be mbig to conclude that they
may occur nowhere else. Because we have recoildseobr least terns nesting at

4T EWS Comment Letter at 3.

448 Id

“9DOI Comment Letter, Specific Comments at 11.
401d., Specific Comments at 11-12.
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Cooper Reservoir between Delta and Hopkins countiesecommend that an
evaluation be made to determine the potential pesef suitable habitat just
downstream of Cooper Reservoir where the ROW wordds the Sulphur River,
and along the proposed ROW in Delta, Hopkings, Lraand Wood counties in

Texas™!

The SDEIS does not address the need for additieasl tern suitable habitat surveys along
the proposed project right of way.

Additionally, FWS comments that:

Breeding bird surveys up to 2 weeks prior to cartdion activities near potential
habitat are insufficient to minimize adverse imgdoct Interior least terns. In areas
of potential habitat, Interior least terns presardany time during the breeding
season (i.e., May 1 to August 15, inclusive). Bfene, daily surveys for nesting
terns should be conducted when construction aiesvaccur within 0.25 miles of
potential nesting habitat. If nesting terns amspnt within 0.25-mile of
construction activities, such activities shouldnad¢ted until all Interior least tern
young within that area have reached flight st&ge.

The SDEIS does not address the need to requingldast tern surveys during pipeline
construction activities within 0.25 miles of nestinabitat.

State must consult on the direct, indirect, cunivgatand other impacts the project
will have on interior least tern, including impaétsm power lines. There is no indication
that such consultation has occurred. State msstaaldress the serious concerns raised by
DOl and FWS. It does not.

D. Western Prairie Fringed Orchid

The Western prairie fringed orchiBlatanthera praeclarpis a threatened,
perennial prairie plait® The Western Prarie Fringe Orchid was listed esatiened in
1989%* It is found inlowa, Kansas, Minnesota, Missouri, Nebraska, Nbkota,
Oklahoma, and in Manitob&> The project will run through three of these stqtéansas,
Nebraska and Oklahoma). The orchid occurs moshoftmesic to wet unplowed
tallgrass prairies and meadows but have been fsuoldl fields and roadside ditch&S.
The greatest threat to the orchid is habitat lossdegradatiof>”

**I FWS Comment Letter at 6.

452 Id.

453 US FWS, Prairie Fringed Orchids, Fact Shaesilable af
http://www.fws.gov/midwest/Endangered/plants/pdiigefringedorchids.pdfvisited May 23, 2011), and
attached as Exhibit T.

%5454 Fed. Reg. 39857 (Sept. 28, 1989).
455
Id.

456 Id
457 Id
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FWS states that it “does not agree with State’srd@hation of ‘may affect
but is not likely to adversely affect’ for the WPFe to the permanently
disruptive proposed project activities, the extatigh quality WPFO habitat
within the project ROW, and the identification o\8PFO specimen 85 feet from
the proposed project ROW despite “...erratic flowgnratterns with long
dormancies that make detection difficult®® However, the effects determination
of the Western prairie fringed orchid is not chahgethe SDEIS.

As with the species described above, State mustutioon the direct,
indirect, cumulative, and other impacts the proyeitithave on interior least tern.
There is no indication that such consultation hasuged or is occurring.

e. Impacts to other threatened, endangered and caitthte species have
not been properly considered

I. The SDEIS does not address DEIS comments reniti@ngered American
Burying Beetle

The America burying beetle (ABB) was listed as evyased in 1989°° State fails
to address concerns about the adequacy of the &tlysis of impacts to the ABB. For
example, referring to DEIS page 3.8-33, Table 35.DOI states:

The Table uses the following terms under the Slatflmerican burying beetle
(ABB)] Habitat column: extensive, limited, unknowand unlikely. We
recommend that definitions for these terms be plexi

The DEIS also uses ‘historic, confirmed, and likédy the Oklahoma portion of
the project. We recommend the following definitiamighese terms be included:

1. Historical Range - According to specimen recorls,recovery plan and
available life history information, this countywsthin the documented
historical range of the ABB.

2. Non-Historical Range - This county is not withiretiocumented historical
range of the ABB. However, suitable habitat is presand this county is
adjacent to at least one county with current pasitindings, suggesting ABBs
are likely to be present within this county.

3. Unconfirmed - Surveys within the last 15 yearslacking or insufficient to
determine presence of the ABB. However, suitablatagis present and this
county is adjacent to at least one county withentrpositive findings. In some
instances, occurrences of ABBs have been repostedgutable individuals,
but identification has not been verified by a FW&dgist or trained
entomologist.

4. Confirmed - Surveys within the last 15 years haveuwinented the presence of
the ABB within the county®®

458 FEWS Comment Letter at 9.
4954 Fed. Reg 29652 (July 13, 1989).
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State ignores Interior's recommendations in the SDE

Regarding artificial lighting’s impact on Americérying beetle, discussed at
page 3.8-33paragraph 1 in the DEIS, DOI states:

The DEIS states that construction would take pthoéng the daylight hours and
construction areas would not use artificial ligigtimnd concludes no impacts from
artificial lighting during construction would thdoge occur. This information
should be reconciled with information provided e DBA, stating that night
construction might be necesséfy.

The use of artificial lighting and its potentiafesfts on the American burying beetle is not
addressed in the SDEIS.

Regarding increased soil temperature, discusspdgat 3.8-34, paragraph 1 of the
DEIS, DOI states:

The DEIS also states soil heating associated wdjegt operation could produce
some increase in the activity period for the ABBh@ugh the overall impacts of
this increased activity would likely be negligitilecause species survival is more
closely linked to its access to carrion and thelalgity of whole vertebrate
carcasses (USFWS 2008c).

Soil moisture is believed to be an important hdabigator. An increase in soil
temperature will result in decreased soil moistu@ensequently, ABBs could be
affected?®?

The SDEIS fails to analyze the effect of soil hegitbn the ABB.

FWS indicates the agency’s serious concerns aheuntpacts of the proposed
project on the ABB, stating the Service:

recommends State request initiation of formal ctiasan on the effects to ABB
from the proposed project. Conservation measworasdid and minimize adverse
project effects to the species, and compensataigation to offset some of the
habitat losses will be developed through furthecdssions with State and the
project proponent®®

The SDEIS fails to inform the public whether forngahsultation was initiated or will be
in the near future.

In reference to page [3-23, paragraph 2] of the DBA/S states:

“0DOI Comment Letter, Specific Comments at 13-14.

“11d., Specific Comments at 14.
462 Id

483 FWS Comment Letter at 7-8.
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Based on Hoback (unpublished report) data indidai@smowing or keeping the
vegetation short makes an area undesirable for ABRs mowing of the ROW at
least for the short term in grassland areas woeldrbadverse affect for ABBs. In
addition, if the ROW was in woody vegetation piiopipeline construction and is
now maintained as herbaceous vegetation onlyjgtadong-term affect on the
ABB from the operation/maintenance of the pipefiffe.

The SDEIS does not address the adverse affectsr@mriéan burying beetle from mowing
or more permanent habitat alteration resulting fraght of way construction and
maintenance. This is a serious flaw in the SDEI& rzo explanation is given for the
omission.

Referencing the American burying beetle habitag¢ss®ent in Appendix D, Pages
3 to 5 of the DBA which states:

Temporary access roads to the construction rightayf (ROW) and temporary
contractor yards or stockpile sites will be reqdideiring construction. Access
roads of varying length and width will be requiredighly every mile along the
pipeline route. Temporary construction stockpitesswill be up to 30 acres in size
while contractor yards will be approximately 30exm size. Stockpile sites will
be located at 30- to 80-mile intervals along theppsed route. Contractor yards
are to be located approximately every 60 miles@ltwe proposed route.

FWS comments that “this level of information is pobvided in the draft BA. We
recommend such detail be providé®” The SDEIS does not address the Service’s
concerns regarding the level of detail regardimggerary road, yard, and stockpile
construction information supplied by the draft BAhis information is needed to assess
the full impacts of the project on the Americanying beetle. No explanation is given for
not addressing these concerns in the SDEIS.

Regarding the American Burying beetle habitat agseests in Appendix D, pages
3 to 5 of the DBA, the Service comments that:

The BA needs to number the table on pages 3 afd\gpendix D, and clarify the
meaning of the descriptors used in the last colofthat table. There is a crucial
difference between estimating the probability afuwcence of ABB in a particular
county based on presence of suitable habitat, dether there are known
occurrences of ABB in a particular county baseg@mvious sampling for the
beetles. The descriptors used in the last coluintinectable do not clarify which
type of information is presented, since ‘extensad ‘limited’ could apply to
either habitat- or sampling-based occurrence, whn&nown’ and ‘unlikely’
reasonably apply only to habitat-based probabilkyrther, the results of the
August 2008, ABB habitat assessment along the &@i&y Segment are presented

4641d. at 9.
4%1d. at 11.

100



in Table 1, pages 7-20 of Appendix D do not clatifg meaning of the descriptors.
For example, Wheeler County is described on paggdontaining ‘very suitable’
habitat, yet the descriptor in the un-numberedetabllimited,” and habitat at 14 of
thel8 mile posts (77 percent) along the route ah ¢county could not be evaluated
due to lack of access. In Greeley County, whiatuos south of Wheeler County,
the descriptor used is ‘unknown,” and habitat abflthe 24 mile posts (58 percent)
along the route could not be evaluated due toddéelccess. At some point the
ability to access habitats along the ROW will begible. Otherwise, the project
will not be built in those areas. All areas alahg ROW should be evaluated for
habitat and species presefit®.

FWS’s recommendations regarding clarification ofBABabitat assessment are likewise
ignored in the SDEIS.

Again referencing the American burying beetle hettassessment methods in

Appendix D, Pages 3 to 5 of the DBA, which states:

In cases where ABB habitat was excellent, a ratiriprime” was given. Areas
rated as “good” had suitable habitat with small ants of disturbance or drier,
sandier solil visible from the roadway. Areas vdthating of prime or good (4 or 5)
are most likely to contain individuals of the Anw@mn burying beetle. Areas rated
marginal or less (3 and under) are unlikely to supthis species.

FWS poses a direct question to State:

What is the justification for making such deterntioa? We recommend [State]
provide references for thf§’

The SDEIS does not answer this question nor incdugstification for the rating system
applied to American burying beetle habitat. Nolarption is given for not addressing the
FWS’s concerns.

Yet again referring to Appendix D, Page 5 of theADBWS comments:

The DBA does not contain sufficient informationeealuate the impacts of the
proposed project on ABB. Sampling of the differkabitat types for beetle
occurrence may need to be done to estimate the erunhibeetles potentially at risk
of take as a result of construction and operatidheproject. In addition,
compensatory mitigation to offset areas of lostitasimeed to be based on
biological criteria as opposed to cost of doingtleegurveys. Discussions of
conservation measures for ABB will continue witlat8tand the project
proponent'®®

466 Id

%71d. at 12.

468 Id
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These significant concerns are not addressed iSEHES.
il The SDEIS fails to address comments re: tha3 dxailing Phlox

The Texas trailing phlox was listed as endangerek®p1?°° State fails to take
into account any comments on the DEIS analysispicts to the Texas trailing phlox in
the SDEIS. Regarding the no effect determination for Texasitig phlox, discussed at
Page 1-8, paragraph 6 in the DBA, FWS states:

Information contained within the DBA indicates tlaaho effect determination has
been made for the Texas trailing phlox. Howeveaipipears as if this determination
was based solely on the proposed project’s avoalahknown populations. The
habitat crossed by the project in Hardin Countyabke should be evaluated to
determine suitability for unknown populations ofxas trailing phlox. A habitat
prediction model, available from the Clear Lake legcal Services Field Office in
Texas, has been developed and may be useful stingghe project proponent in

this matte*’°

FWS thus concludes that:

[W]e cannot currently concur with [the] conclusithrat the proposed project
will have no effect on the Texas trailing phloxdda not likely to adversely
affect the Texas prairie dawn flower. The halstatvey and species
presence data for these plants (discussed belamm)dsbe provided in the
final biological assessment to enable adequateiatiah of impacts of the
selected alternative on these endangered plarithaftime, we will
determine whether they will be included in our maooendation for formal

consultatiorf’*

The SDEIS does not address concerns about the ateqtiTexas trailing phlox habitat
surveys, nor any other concern expressed by conomgent

iii. The SDEIS fails to address comments re: thea$d°rairie Dawn Flower

The Texas prairie dawn flower was listed as endathie 1986'"% State fails to
address concerns about the adequacy of the DEI$sanaf the effects on the Texas
prairie dawn flower in the SDEIS. For exampleameing potential habitat for the Texas
prairie dawn flower discussed at page 3-26, papgtaof the DBA, Appendix T of the
DEIS, DWS states

Within the DBA, reference is made to 139.6 acres were identified as potential
habitat for the Texas prairie dawn within the pcbje OW: however, only 55.8

956 Fed. Reg. 49636, (Sept. 30, 1991).
470 E\WS Comment Letter at 4.

“11d. at 3.

47251 Fed. Reg. 8681 (March 13, 1986.)
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acres (40%) were surveyed to detect species presénocthermore, as identified in
the DEIS, reference is made to additional survegswere to be conducted from
late March to mid-April in 2010. The Clear Lakediagical Service’s Field Office
has not received the results of the proposed additisurveys and therefore the
USFWS cannot concur with the determination thafpttegposed pipeline may
affect, but is not likely to adversely affect thexas prairie dawn. These survey
results need to be incorporated in the final bimalgassessment on the selected
alternative®’

As with the Texas trailing phlox, FWS thus conclsideat:

[W]e cannot currently concur with [the] conclusithrat the proposed project
will have no effect on the Texas trailing phloxdaa not likely to adversely
affect the Texas prairie dawn flower. The halstatvey and species
presence data for these plants (discussed belamu)dsbe provided in the
final biological assessment to enable adequateiaitrah of impacts of the
selected alternative on these endangered plaritthaftime, we will
determine whether they will be included in our mceendation for formal
consultatior:

The SDEIS does not address concerns about the acleqglisurveys for Texas prairie
dawn flower habitat.

iv. The SDEIS fails to address comments re: thadi@'s Pipit
FWS states that:

The Sprague’s Pipit is a species recently petitidioe listing and is not
addressed in the DBA. This species can be foutldemorthwestern corner
of South Dakota and Montana. Although this speisie®t yet proposed for
listing, it would be prudent to conduct surveysitsrpresence. In addition,
offsetting conservation measures should be devdlapehe loss of nesting
habitat in grasslands destroyed during construéfion

The SDEIS acknowledges that, “Short-, medium-pagtterm loss or alteration of native
grassland and sagebrush habitats through the spréachsive plants in Montana and
South Dakota from previous projects in additiositailar impacts from the proposed
Project could contribute to cumulative habitat irigefor federal candidate-for-listing
birds, including the greater sage-grouse and Sptagipit.”’® Yet, there is no mention in
the SDEIS that surveys will take place or mitigatrneasures will be put in place to offset
the impacts acknowledged.

47 EWS Comment Letter at 8.
4741d. at 3.

4> FWS Comment Letter at 3.
“®SDEIS § 3.14.3.8, at 3-170.
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V. The SDEIS fails to address comments re: the téré&age-Grouse

The greater sage-grouse is a candidate for listnagr the ESA, currently stuck on
the list of species warranting protection but pwdeld by other listing priorities. Concerns
expressed about the adequacy of the impacts togsagee in the DEIS are again
unanswered by State in the SDEIS. For examplerre§ to the greater sage grouse
discussion at page 3.8-8, paragraph 7 of the DB(3,states:

The DEIS text regarding greater sage-grouse shmilgpdated with the following:
“the FWS initiated a status review to reevaluats finding and on March 23, 2010,
announced that the listing of the greater sagesgrgrangewide) was warranted,
but precluded by higher priority listing actiondF5, 13910). As a result of the
FWS'’s determination, the greater sage-grouse &deral candidate specieé””

The SDEIS does not address the status change gféhter sage-grouse, nor any other
concern expressed by commentors.

The sage-grouse is a species of special concdra.DEIS estimates the pipeline
passing within four miles of a minimum of 40 sagetse breeding leks in Montana and
South Dakota. It states thatMontana:

Aerial lek surveys of the Project route completgdeystone (2009c¢)
found no undocumented sage-grouse leks within @gahthe proposed
centerline in Montana or within 2 miles of proposeainp station locations;
however, surveys were not comprehensive. In si@@d9, MFWP
(Regions 6 and 7) conducted a lek survey in areasashort portion of the
proposed route (the survey was conducted alongtdlfopercent of the
route in Montana); data from this survey combineith \wreviously
documented lek locations indicate that 36 sagesgdeks were active
within 4 miles of the proposed route, 24 leks weithin 3 miles, 11 leks
were within 2 miles, and 5 leks were within 1 nofehe proposed route
(MFWP 2009b, 2009c). Because comprehensive sufedgsving
recommended protocols were not been completed &hengntire proposed
route; it is likely that additional sage-grousedetkere present in the vicinity
of the proposed Keystone route through Monfdha.

Because accepted survey protocols may not havefblb@ned for grouse surveys in
South Dakota either, data provided in the SDEI$ 2Beo sage-grouse leks occur along the
Niemi or original route may be similarly flawée

Lek areas are considered particularly importanstowival of sage-grouse
populations not only because of breeding occuraindpe leks, but most hens will nest
within a few miles of the leks. Sage-grouse amshto be highly sensitive to habitat

*"DOI Comment Letter, Specific Comments at 10-11.
“"® DEIS at 3.8-9.
" SDEIS at Thl.4.3.7-1.
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disturbance around leks. For example, local pamnampacts have been documented in
conventional oil and gas fields where as littleas well pad per square mile, and
associated infrastructure of roads and power Iv@@® caused significant habitat
abandonmeritz°

Sage-grouse appear to instinctually avoid tallcstmes, because such structures
(like trees and now, power poles) are what aviadgtiors hunt them from. The DEIS and
DBA are most deficient regarding sage-grouse itré&tment of power line affects, stating
that the associated construction of power lindgignd the scope of their analysis (again
punting to the local utility companies to analyhe impacts of their overhead lines), and
not mentioning the “avoidance” affect that poweeb exert on sage-grouse in otherwise
preferred habitat&!

It is likely that the mortality rate of adult sagesuse in the region may be elevated
by both increased predation near the power lindsaatual collisions with the lines, and
that reproductive success may decline where brgdéinattendance is affected by the
proximity of towers, and nest and brood predatgoarihanced by perched predatory birds
such as eagles, hawks and rav&fs.

As such, the DEIS and SDEIS do not adequately adgretential impacts to
greater sage-grouse. State must properly accoutitdse impacts.

Vi. The SDEIS fails to address comments re: thedtened Arkansas River
Shiner

The Arkansas River shiner was listed as threaten&€98*%* State fails to address
concerns regarding the adequacy of the DEIS im@athysis on this listed species. For
example, in reference to the Arkansas River shiiscussed at page 3.8-27, paragraph 5
of the DEIS, DOl commented:

80 Naugle, D.E., K.E. Doherty, B.L. Walker, H.E. Ctaoed, M.J. Holloran, and J.D. Tack. 2011. Sage-
grouse and cumulative impacts of energy developmerEnergy development and wildlife conservation in
Western North America, pp. 55-70. Island Press,Aviagon D.C., attached as Exhibit U.

1 SeeDEIS table 3.8.2-1.

82 Atamian, Michael, Chris Frey, and James Sedin§862Dynamics of Greater Sage-Grouse
(Centrocercus urophasianpyPopulations in Response to Transmission Ling3antral Nevada , Progress
Report: Year 5 Department of Natural Resourcestandronmental Sciences University of Nevada — Reno
1000 Valley Road, Reno, NV 89512, attached as EbMikEllis, K.L. 1984. Behavior of lekking sage
grouse in response to a perched Golden Eagle, WeBigls 15:37-38, attached as Exhibit W; Hall,and

E. Haney. 1997. Distribution and trend of sage geo@entrocercus urophasianum relation to overhead
transmission lines in Northeastern California. ifdahia Department of Fish and Game. Unpublished
Report; Lammers, Wendy M. and M.W. Collopy, 200%e response of avian predators to a new high
voltage transmission line in northern Nevada. DepNat. Resources and Envt. Sci., University ovada,
Reno. Final Report. 87pp, attached as Exhibit Xg8hof, K., M.N. Kochert, and J.A. Roppe. 1993,tNgs
by raptors and common ravens on electrical trarsaridine towers, Journal of Wildlife Management
57:271-281, attached as Exhibit Y.

8363 Fed. Reg 64772, (Nov. 23, 1998).
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The DEIS states the Arkansas River shiner (shisgrptentially present in the
Cimarron River in Oklahoma. This should be comdcts the shiner is known to
be present in this locatidfi?

The SDEIS does not address this correction regarlikansas shiner distribution and no
explanation is given for the omission.

Additionally, referring to the Arkansas River shimeitical habitat discussed at
page 3.8-28, paragraph 2 of the DEIS, DOI states:

The DEIS shows that the Project would cross thaliNand South Canadian Rivers,
and states that the Arkansas River shiner is krtovatcur in the South Canadian
River and potentially occurs in the North Canad®aver. In addition, the Project
would cross designated critical habitat in the Sdténadian River.

The FWS did not recommend surveys for the shindgnerSouth Canadian and
North Canadian Rivers in Oklahoma because the pcesef this species at these
crossings is assumed. The FWS does, however, rreaththat a 300-foot buffer
from bank-full width be maintained on each side¢haf South Canadian River and
North Canadian River. This is especially importaloing the South Canadian River
due to the critical habitat. The FWS also recomatsghat a maximum 3-foot-
wide, hand-cleared, path be constructed, and thatearing be done during the
shiner’s spawning season (main channels in Judelypand possibly into
August. &

DOI’s concerns and the FWS’s recommendations weraadressed by State.

In reference to the Project’s proposed construgctigitigation, and reclamation
plan, discussed in Appendix B, page 62 of the DBXS| states:

The DEIS states that during hydrostatic test watthrdrawals, the Contractor will
maintain adequate flow rates in the water bodyrtdget aquatic life and provide
for downstream uses, in compliance with regulatorg permit requirements.

The term “adequate flow” is ambiguous and subjec¢hé aquatic life being
considered. Consequently, water withdrawal locatining, and quantity from

the North Canadian, Canadian, and Red Rivers nausbbrdinated with and
approved by the Oklahoma Ecological Services fodfte prior to implementation
of hydrostatic testing. These rivers support thiafisas River shiner and the
interior least tern. It is important to maintaikeguate flow for these species. We
recommend that water not be withdrawn directly fribvese major rivers, but rather
from an upstream tributary. The withdrawal sitanrthe upstream tributary should
be at least 0.25 mile from the main rivét.

84 DOI Comment Letter, Specific Comments at 13.
8%1d., Specific Comments at 18ee alsd"WS Comment Letter at 11.
8¢ DOI Comment Letter, Specific Comments at 21.
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The SDEIS does not address these concerns abajuaddiow and potential adverse
affects resulting from project-related water witdndals. No explanation is given for not
addressing these potentially serious impacts.

Regarding project-related water withdrawals, disedsat page 2-25, paragraph 4 of
the draft Biological Assessment (Appendix T of DEIS), the FWS states:

Water for hydrostatic testing would generally béamied from rivers and streams
crossed by the pipeline and in accordance withréddstate, and local regulations.

Where are these locations? This information isladdo ensure the Arkansas
River shiner and Interior least tern are proteéféd.

State fails to provide this necessary informatmprotect these listed species in the
SDEIS.

vii.  The SDEIS fails to address informational inqdacy of the analysis of
impacts to the Black-Footed Ferret

The black-footed ferret was listed as endangerd®@v*®® Analysis of impacts to
the black-footed ferret was entirely neglectechim $DEIS. Many of the statements made
in the DEIS are not supported by citation to angrsme. Additionally, the SDEIS contains
no discussion pertaining to the proposed pipelipedximity to the re-introduction ferret
population in South Dakota. The DEIS provides ffisient detail and attention to the
impacts of the pipeline on the ferret’s populatiansl the SDEIS fails to remedy this
serious flaw.

viii.  The SDEIS fails to address informational iegdiacy of the analysis of
impacts to the Swift Fox

The swift fox is listed as a threatened specigdanada. The proposed project is
likely to adversely affect the swift fox populatiand imperil the active conservation
efforts in the United States. The DEIS informatpg@rtaining to the swift fox was
inaccurate. According to the DOI—in addition, #weift fox should be included in the
trans-boundary environmental assessment more thbhglwecause it is listed as
threatened in Canada. Yet, the SDEIS fails to rgntieel inadequate DEIS analysis.

f. The SDEIS fails to properly account for impactgrom spills
Other impacts will result from the project thativpbse particular risks to wildlife,

including threatened and endangered species. diti@uto the issues discussed above, the
SDEIS discusses the potentially severe, and nuraghaums to avian species that could

8" FEWS Comment Letter at 5.
48832 Fed. Reg. 4001 (March 11, 1967).
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result from a spill or leak from the pipeline, lails to give detailed or quantified
information regarding these impacts. This is dation of NEPA®®

State reports that:

[A] few individual shorebirds, waterfowl, raptoracipasserine birds could
be exposed to the spilled oil. Exposed individaalsld die from
hypothermia or from the toxic effects of ingestthg oil during preening, or
from ingestion of oiled food and water. Potentpacts would likely be
limited to a few individual birds, especially wdtmnl and shorebirds that
use small ponds and creeks affected by very smalniall spills. If a very
small to small size spill occurred during migratjgeriods, greater numbers
of birds could be affected.

A substantive to very large spill in terrestriabhtats could cause mortality
of birds that spend time foraging or nesting ongreund, such as
shorebirds, grassland nesting songbirds (passgrares upland game birds,
where they would come into direct contact withamt oiled prey or forage.
If the spilled material entered wetlands or watesster-dependent birds
such as waders, seabirds, shorebirds, and watectodd be exposed. ...
The North Valley Grasslands, crossed by the prappgeeline in Valley
County, Montana (Montana Audubon 2008), is a desiggphglobally
Important Bird Area (IBA) supporting resident anegrant grassland
nesting birds. Although not designated as an IBA@the route of the
proposed pipeline, the Platte River and associagtthnds in central
Nebraska are used for migration staging from midr&ary to early April

by more than 500,000 sandhill cranes during theitimvard migration. ...

If a large spill moved into wetlands, adjacent riga habitats, or open water
habitats of major rivers along the ROW, waterfopg#aes that breed, stage,
or congregate in these areas during migration coeldt risk. A spill
entering a major river in spring, especially abticstagecould significantly
affect waterfowl in the short term by contaminatowgrflow areas or open
water where spring migrants of waterfowl and shaneéBpecies

concentrate before occupying nesting areas or oaimg their migration

In addition to the expected mortality due to direiihg of adult and fledged
birds, potential effects include: mortality of egljge to secondary exposure
by oiled brooding adults; loss of ducklings, gogfinand other non-fledged
birds due to direct exposure; and lethal or subaletffects due to direct
ingestion of oil or ingestion of contaminated fog¢dg., insect larvae,
mollusks, other invertebrates, or fish).

“89E g, Great Basin Mine Watch (GBMW) v. Hankid&6 F.3d 955, 971 (9th Cir. 2006) (finding that a
cumulative impacts analysis “requires some quadtifir detailed information; general statements titbou
possible effects and some risk do not constitutard look.” ).
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In general, losses from substantive to very lapiéssvould likely result in
negligible to minor impacts to regional bird pogida levels but may result
in significant impacts to local population lev&fS.

The above impacts are simply a laundry list of poé impacts to birds that may
occur from spills. The SDEIS’s treatment of mansralid fish are similarly vague. For
instance:

Most oil spills from the proposed Project would betexpected to
measurably affect fish populations in the vicirofythe proposed route. Oil
spills occurring in a small body of water contagnitsh with restricted
water exchange would be expected to kill a smathimer of individual fish
but would not be expected to measurably affectgigbulations. The same
assessment would generally apply to many macrdielveates, amphibians,
and reptiles because they are motile and gendrallg a wide geographic
distribution. However, sessile freshwater musséils limited geographic
distribution could be affected at a population lamdarge to very large
spills that affect a substantive segment of a sireariver.

Although very unlikely, a large to very large spiftider or adjacent to a
river could affect water quality, aquatic resour@esd other water-
associated resources, as well as subsistence enedtienal fisheries in
downstream areas. In the winter season, an unddteptll, especially

under ice, depending on the length of time uniil gletection and the
volume of released oil, could affect aquatic researdownstream of the
spill source. Mortality could result for fish andanroinvertebrates in deeper
pools within the spill migration zone. Early-arng birds could be exposed
in any open water pools and cracks in the riverzpending on the season
of occurrence, however, containment and cleanwplafge or very large oil
spill could be difficult***

The SDEIS does not explain what “very unlikely” msa As we learned with the
Deepwater Horizon spill, worst case scenarios dg put and often in ways that exceed
what is envisioned.

The SDEIS should more fully detail the possibl@atts from spills, including
identifying specific water bodies and habitat araassk of a spill giving pipeline
crossings and the pipeline route, what particyd@ces and habitat exists in those areas
that would be impacted, and what the true damadekan-up cost of a severe disaster
would be for specific areas.

40 SDEIS § 3.13.6.4, at 3-147 — 8.
4911d. § 3.13.6.4, at 3-151.
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g. Impacts of Bakken and Cushing Marketlink

The addition of the Bakken and Cushing Markerlirteasions presents additional
wildlife concerns that must be analyzed, as thesggts will likely impact habitat and
result in ancillary development like tanks, pumgttisins, power lines and similar ancillary
development that may affect the species. Howetate has indicated it will not examine
these impacts at this time, claiming that:

Potential impacts of the proposed Bakken Marketladiities on sage
grouse, interior least tern, and mountain ploved jpotential impacts to
habitats that they depend on, would be evaluatedglenvironmental
reviews conducted during permitting for the progbBakken Marketlink
Project, if permits are required for the proj&ét.

This abdication of responsibility is illegal. Und®oth the ESA and NEPA State must
examine the project as a whole, including indieft#cts, cumulative effects, interrelated
actions, and interdependent actions. The impatttedfe links on species must be
examined.

h. Impacts to species protected under the Migratorird Treaty Act are
also inadequately analyzed

As we stated in our previous comments, under thggadtory Bird Treaty Act, the
proposed project must avoid the take of migratargsbentirely and must minimize the
loss, destruction, and degradation of migratorg biabitat. Both the DEIS and the SDEIS
fail to ensure that takes of migratory birds wibtccur.

The SDEIS fails to address concerns expressed dyabthe Service about the
impacts of power lines associated with the propgsepkct on protected migratory birds.
Regarding power line impacts to migratory birdscdssed at page 3.6-25, paragraph 5 of
the DEIS, DOI commented:

Language [in the DEIS at page 3.6-25, paragraphdiates measures would be
taken to avoid collisions with power lines suchvesially marking them with balls
or flappers but does not state that wetland aneaa apecific concern. Because
waterfowl and other birds are especially vulnerablpower line collisions when
using wetland areas during migration stopoverstegemmend that priority be
given to marking (and in some cases, burying) pdines in these areas.

The FWS recommends that an additional measurededathat all power lines
constructed as part of the project comply with egale measures in the APLIC
(1994) guidance document, “Mitigating Bird Collis®with Power Lines: The
State of the Art in 1994%%

*21d. § 3.14, at 3-209.
49 DOI Comment Letter, Specific Comments at 9-10.
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The SDEIS makes no mention of wetlands as a pyitwitpower line markings or
application of the APLIC guidance document to polier construction, nor was any
explanation given for the omission. State faile@dequately respond to these concerns.

Regarding power line proximity to wetlands, dis&atbat page 3.7-21, section
3.7.4.1. of the DEIS, DOI states:

The DEIS discusses the number of wetlands crosggdwer lines to substations.
We recommend all power lines crossing and withi@ yérds of wetlands be

marked to reduce and minimize the incidence of atayy bird collisions'®*

The SDEIS does not address special markings foepbmes within 100 yards of
wetlands, nor was any explanation given for thiufaito address DOI's concerns.

Referring to DEIS page 3.6-14, paragraph 1, DQeksta

We recommend that a more complete description of MBrohibitions be
included, as follows: [[The MBTA protects migratdsyds, and their nests, eggs,
young, and parts from possession, sale, purchaser ptransport, import, and
export, and take. For purposes of the MBTA, “taiseflefined as “to pursue, hunt,
shoot, wound, kill, trap, capture, or collect, tempt to pursue, hunt, shoot,
wound, Kill, trap, capture, or collect.” (50 CFRL8.12). The MBTA applies to
migrat%g birds identified in 50 CFR § 10.13 (defihhereafter as “migratory
birds”).

The SDEIS does not provide a more complete desmmipf the MBTA as requested by
DOI. No explanation is given for failing to respbto this relatively simple request.

In reference to air quality and noise associatet thie project, discussed at DEIS
page ES-17, Section ES.6.12, the DOI states:

Conservation measures to reduce potential impdctsise from blasting and from
operation of the pump stations should include messto minimize harassment of
migrating whooping cranes, nesting least terns,mpicig plovers. If whooping
cranes are present, construction activities shoegde until the species’ presence is
reported to the nearest Ecological Services Fidfit® The Field Office will then
advise Keystone officials of measures to take leefwtivities may resunfé®

The SDEIS does not address conservation measunesl at minimizing adverse affects to
migratory birds from pipeline construction and @ems. No explanation is given for not
responding to these concerns.

Referring to DEIS page 3.6-22, last paragraph, Bt@tes:

941d., Specific Comments at 10.
9 1d., Specific Comments at 7.
9 d., Specific Comments at 4.
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Blasting and ripping for construction through ramkcrops (or cliffs) is not just a
concern for snakes. Several species of migratodg lalso use these features for
nesting, foraging, and other activities. We recanthrevisions, accordingfy/’

The SDEIS does not address DOI’s concerns and meemaiations regarding blasting in
potential migratory bird nesting areas and no exgdian is given for the omission.

Referring to DEIS page 3.6-23, DOI states:

The DEIS states that, “If construction would ocduring the raptor nesting season
during January to August, pre-construction surwegsald be completed to locate
active nest sites to allow for appropriate congitomcscheduling.” The final EIS
should identify who will conduct the survey and yice a timeframé®®

The SDEIS does not identify surveyors or timefrafoegpre-construction active nest
surveys recommended by DOI to minimize adversectfen nesting raptors. No
justification for failing to address these concerns

In reference ground-nesting bird nests, discussBE page 3.6-23, Section
3.6.3, DO states:

The [use of nest-dragging surveys to determingthsence or absence of ground-
nesting migratory bird nests] needs to be addeletanitigation section for the
period of April 15 to July 15 for nesting migratdvirds?®’

The SDEIS does not address whether nest-draggmgysiwill be incorporated into
project mitigation. No explanation has been gif@mot addressing these concerns.

Referring to DEIS page 3.6-25, paragraph 1, DQEsta

Rather than of a simple breakdown of the milesitdéient habitat types that will
be impacted, we request a table displaying thesabed would be impacted in
association with power line development. This $ttanclude a breakdown of
acres by major habitat type and how many acresipact would be permanent
versus temporary’’

This table of impacted acres associated with pdwerdevelopment is not included in the
SDEIS and no explanation is given for the omission.

Additionally, in an email dated July 1, 2010, an &\bfficial states that in order to
avoid violations of the Migratory Bird Treaty Aconstruction take place outside of

*971d., Specific Comments at 8.

“%|d., Specific Comments at 9.
9d..

500 Id

112



nesting season or that measures be taken pri@sting season to make areas less
attractive to birds for nestimj® There is no indication in the SDEIS that this cem is
addressed.

I. State fails to provide references or citationsdr conclusory DEIS
statements despite requests

In addition to failing to address substantive comtegmany conclusory statements
in the DEIS provide no reference and calls fortmtes have also gone unheeded. For
example: “The DEIS makes reference to several ggnmit does not include citations. It
would be a benefit to the public for the final E&Sinclude available supporting scientific
references®? DOI and the Service have identified similar imsts throughout the DEIS,
which the SDEIS fails entirely to address.

J- Other wildlife impacts not assessed

While many of these impacts have been touched apowe in relation to particular
species, DOI makes clear that generally impactalttiife need to be better analyzed and
quantified by the SDEIS. They are not. For exanplOl, in referring specifically to
DEIS Page 3.6-14, Section 3.6.2, Potential Impatéses that:

A number of other factors could negatively impadtiife from project
construction. These factors should be includetiiswdiscussion. They
include: fugitive dust, especially in regard todaanstruction and
vehicular traffic; disrupted wildlife movements use of movement
corridors; wildlife displacement by the pipelineassociated power lines;
increase in predation due to new predator traveddaand, in some areas,
hunting perches on power lines; displacement afigdenesting birds that
avoid areas with tall structures; invasive plamsrease in risk of wildfire,
especially in regard to power lines; increasedroffid traffic on trails,
including unauthorized trail and road use; spiflb@azardous materials;
disturbance from helicopters or airplanes duringstaction or post-
construction inspections. Finally, this sectiomsloot address the full
extent of disturbance to wildlife that would occnot just in active
construction areas but also within the proximityre pipeline roads and
power lines®

These impacts are for the most part unaddresséuebyDEIS. When they are
addressed, they are addressed inadequately. stanae, the SDEIS generally states that
“perches provided by towers and poles could ina¢las cumulative predation mortality
for ground nesting birds, including the greateresggpuse, interior least tern, mountain

1 Email from Sean Edwards, Wildlife Biologist, US BASean_Edwards@fws.gde Dave Beckmeyer,
Managing Partner, Perennial Environmental Service€dbeckmeyer@perennialenv.com, (dated July 1,
2010).

%2 DOl Comment Letter, Specific Comments at 6.

*%3d., Specific Comments at 7.
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plover, piping plover, and Sprague’s pipit.” This analysis gives no indication as to what
degree these species might be impacted by towdrpaas, or how such impacts might be
addressed or accounted for. Without such inforonatiis impossible to assess the impact
this project will have on these species due toeiased predation caused by towers and
poles. This falls far short of the “hard look” NEPequires.

Other failures to provide quantification and sfiesion impacts are not addressed
by the SDEIS. For instance, DOI notes that:

The DEIS indicates that 22,493 acres would bedositered through
project construction, but does not account fortthleitat types of 7,883
acres. We suggest a table be added that providesakdown of the total
acres (22,493) expected to be impacted by majatatdippe, and by
permanent versus temporary impacts. Also withneegathe 22,493 acres,
please clarify whether this includes all compon@ifthe proposed action.
(i.e., Are footprints of all valve stations, comnzation sites, storage yards,
construction worker camps, roads, power lines,aritations included?
Are footprints of all interrelated components dktproject included?) We
recommend that acres presented in the EIS inclsiita&es of both the
total project footprint and the total area impact&d

DOl similarly states that:

The statement [in on page 3.6-19 of DEIS, lastgrazh] that, “Total

habitat loss due to pipeline construction wouldtbmell in the context of
available habitat both because of the lineal natfitbe project and because
restoration would follow pipeline construction,” ghit be true, however, the
DEIS should present the facts necessary to sufiperstatement. We
recommend that it be revised and qualified accoglirf®

These concerns only reflect a few of the many sbantngs DOI noted in its Comment
Letter. State must fully address the concerngddiy DOI. It does not.

In sum, the SDEIS fails to address serious shoritogerDOI noted, and fails to
provide quantification and factual support for whidlie analysis it does offer. Overall, it
is not possible to know what exactly State is exangj, as impacts are not accounted for in
a way that can be quantified or objectively anallyzAbsent such information, the impacts
to wildlife and species from the pipeline cannoilssessed. This is not a hard 16%k.

% SDEIS § 3.14.3.8, at 3-170.

% DOI Comment Letter, Specific Comments at 7-8.

*%d., Specific Comments at 8.

7 Seee.g, GBMW, 456 F.3d at 971 (finding that a cumulative impaatalysis “requires some quantified or
detailed information; general statements aboutipleseffects and some risk do not constitute a haol.” ).
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k. Pelly Amendment

In 1971, the United States Congress enacted tig Arakendment to the
Fisherman’s Protective Aatf 1967 in response to concerns about the harmful effect o
international salmon fishing on the high seas,iarrécognition that international
agreements often lack the necessary enforcemevisfmos to conserve species
effectively. Under the Pelly Amendment, if the &xtary of the Interior determines that
“nationals of a foreign country, directly or indity/, are engaging in trade or taking which
diminishes the effectiveness of an internationabpam for endangered or threatened
species,” the Secretary must certify that fach®Rresident of the United Stafés.

Revisions to the Pelly Amendment in 1992 defineténen “taking” as “to harass,
harm, pursue, hunt, shoot, wound, Kill, trap, cegtor collect” or to “attempt” to engage
in any such conduct® This definition tracks the definition of “takeri the United States
Endangered Species Act (ESA), 16 U.S.C. § 1532 Uls. Supreme Court has upheld
regulations issued by the Department of Interioiclitonstrue this definition to prohibit
“significant habitat modification or degradation evh it actually kills or injures wildlife by
significantly impairing essential behavioral patterincluding breeding, feeding, or
sheltering.®**

To implement the Pelly Amendment, the Secretarntarior must periodically
monitor the activities of foreign nationals thatynadfect international endangered and
threatened species programs and must promptlytigeés activities that may be cause for
a Pelly certificatiorr*® The Secretary’s duties are mandatory; he or sk oonduct the
prescribed monitoring and investigations and cedduntries when the statutory criteria
are met™® Upon receipt of a Pelly certification, the Presitimay direct the Secretary of
the Treasury to prohibit the importation into theitdd States of any products from the
offending country for any duration the Presiderdgrde appropriate and to the extent that
such prohibition is sanctioned by the General Agreret on Tariffs and Trade (GATTY?
Within 60 days of certification, the President mogtify Congress of any action taken
pursuant to the certificatiol® If the President decides not to impose sanctioasnust
inform Congress of the reasons for that decigtfn.

I. Application of the Pelly Amendment to the tandsoperations

The tar sands operations in Alberta affect migsabmrds in two important ways.
First, strip-mining of over one million acres ofésts and wetlands in Alberta’s boreal

%22 U.S.C. § 1978, as amended by Pub. L. No. 95@7Gtat. 714 (Sept. 18, 1978).

*91d. § 1978(a)(2).

>101d. § 1978(h)(7).

150 C.F.R. § 17.3Babhbitt v. Sweet Home Chapter of Communities f6reat Oregon515 U.S. 687
(1995).

222 U.S.C. § 1978(a)(3).

*13 Japan Whaling Association v. American Cetaceane®p@78 U.S. 221 (1986).

1422 U.S.C. § 1978(a)(4).

*1d. § 1978(b).
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forest will result in the loss of important breeglimabitat for millions of birds. The Boreal
supports more than 25 percent of the global pojamsatof 149 bird species, many of which
are endangered or at risk. Continued habitat uetgtn and fragmentation due to tar sands
extraction activities would result in the loss etween 6.4 million and 166 million forest-
dependent birds over 30 to 50 yedrs Second, tar sands tailings ponds present a seriou
threat to the hundreds of thousands of waterfoat thigrate through the Athabasca River
valley each year. The tailings ponds are prodasea by-product of tar sands mining and
contain a toxic mixture of bitumen, salts, naphtbeids, and polycyclic aromatic
hydrocarbons (PAHS) together with water, sand, ailtl fine clay. Waterfowl and
shorebirds mistaking tailings ponds for lakes cacdme oiled with waste bitumen after
landing in a pond. Oiled birds can become weigh®an and incapable of flight or can
face death from hypothermia after their feathese liheir insulating propertié& In

April, 2008 more than 1,600 ducks died after lagdma tailings pond operated by
Syncrude Canada.

The Migratory Bird Convention was signed betweanltimited States and the
United Kingdom (on behalf of Canada) in 19b6the purpose of protecting birds that
migrate between the U.S. and Canada. Under theakdiy Bird Treaty Act, which
implements the Migratory Bird Convention, it is pioited, unless permitted by
regulations, to “pursue, hunt, take, capture, &ilempt to take, capture or kill ... at any
time, or in any manner, any migratory bird, incldde the terms of this Convention ... for
the protection of migratory birds*®

The Western Hemisphere Convention entered intefaith respect to the United
States in 1942. The Convention requires the adomtf “appropriate measures for the
protection of migratory birds of economic or aesthealue.”

Habitat destruction and fragmentation and tailipgsds are killing or injuring
migratory bird species either directly or by sigrahtly impairing essential behavioral
patterns, including breeding, feeding, or sheltgrimhe harm to birds caused by the
Canadian tar sands operations clearly diminishegtiectiveness of both the Migratory
Bird Convention and the Western Hemisphere ConeantAccordingly, the statutory
criteria for certification under the Pelly Amendnéave been met.

The standard for certification — “diminishes théeefiveness of an international
treaty” — is broad. Many factors could triggeirading of diminished effectiveness
including non-ratification or non-observance ofeaty, but Pelly is not predicated on the
violation of a treaty. In other words, Canada dddsave to violate the Migratory Bird
Convention or the Western Hemisphere Conventiarder to diminish the effectiveness
of the Convention. Moreover, if the agency findatttar sands development does diminish
the effectiveness of these treaties, the Secratast certify Canada to the President.

*17 See Jeff Wells et. al.Danger In the Nursery: Impact on Birds of Tar Ssu@il Development in
Canada’s Boreal Foresat 13 (NRDC, Dec. 2008).
518
Id. at 8.
916 U.S.C. § 703.
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The fact that tar sands diminishes the effectiveioéshe treaties protecting
migratory birds and triggers requirements undeiRtbdy Amendment has not been
analyzed by State. This must be considered unB&AN Moreover, the fact that the
project would have the impact of furthering actastin Canada that diminish the
effectiveness of these treaties and trigger remerdgs under the Pelly Amendment — up to
and including trade sanctions — clearly demonsttaitthis project is not the national
interest and the Presidential Permit for it shawdtbe issued.

l. The SDEIS does not analyze potential violationsf the Lacey Act.

The Lacey Act of 1990 provides civil and crimin&mnalties for actions that harm
protected plant and animal species. 16 U.SC. 8&Bs&q.Specifically, the Lacey Act
prohibits the “take” of any plant or animal in “V@dion of any law or regulation of any
State or in violation of any foreign law.” 16 U.S&1372(a)(2)(A). “The term ‘taken’
means captured, killed, or collected. 16 U.SC.78113. As set forth above, the Keystone
XL pipeline will result in the take of numerous proted species in violation of US, state,
tribal and foreign laws. The Lacey Act makes thiederal offense, subjecting
TransCanada, and individual actors to civil andhanal offenses. The SDEIS has not
analyze the likelihood of Lacey Act violations betpotential impacts.

8. The SDEIS Fails to Properly Analyze the Pipéinmpacts to Water Resources
and Wetlands

Numerous objections were raised to State’s inadeqraalysis of impacts to
wetlands and water resources in the DEIS by seeeramenters, including the
Environmental Protection Agency (EPA). Most ofdbaleficiencies were not addressed
by State in the SDEIS. State’s meager analysiseoimpacts to wetland and water
resources, and its failure to address the shortogerf the DEIS continues to be in
violation of both NEPA and the Clean Water Act (CWA

a. Impacts to wetlands continue to be improperly aessed and concerns
regarding wetlands raised in previous comments arkargely ignored by
State

Despite the objections previously raised whichdetiled below, the SDEIS’s
analysis of impacts to wetlands essentially baiial to a conclusion that for the most part
State’s previous analysis in the DEIS does not nede revisited. State says:

There have been not changes to the environmersaésment presented in
this section, including assessment of the eledtdisdribution lines and
substations and the Big Bend to Witten 230-kV tnaission line (formerly
the Lower Brule to Witten 230-kV transmission lingjerefore it is not
included in the SDEIS. The draft EIS subsectionlmaaownloaded at
www.keystonepipeline-xl.state.gov. Potential imgaa$sociated with the
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Bakken Marketlink Project and the Cushing Markétlirroject are
addressed in Section 3.15 of this SDEA%.

Of course, simply referring back to the DEIS antaddressing the significant concerns
raised by EPA and others is a continued failurake a “hard look” at how the proposed
project will impact wetlands and water resourc&ke fact of the matter is that State’s
analysis simply leaves too many questions inadetjuabhswered or simply unaddressed.
This violates NEPA.

I. Many of EPA’s and DOI's comments were not adskes

A sister agency of State — the EPA —made clearcionament letter dated July 16,
2010 that the DEIS fails to properly analyze mynaetlands impacts. DOI echoes these
comments. The SDEIS simply fails to address mbERA’s concerns, leaving these
deficiencies in place.

The following are concerns EPA raised, and Std#alsre to properly address them
in the SDEIS. The extent to which the SDEIS igsdE®A’s concerns is startling.

EPA states that:

The Draft EIS identifies 746 areas of aquatic resesithat would be
affected by pipeline construction and operations,does not identify
impacts associated with ancillary facilities andmected actions, including
staging areas, work camps and storage locationge@denmend that
additional information be developed to ensure ghabmplete estimate of
potential impacts is providetf*

These impacts are not addressed by the SDEIS.
EPA states that:

EPA recommends that the USACE/EPA regulationsdtdtess
compensatory mitigation for losses of aquatic resesibe reviewed, and
that compensatory mitigation consistent with theggilations...be
developed that will adequately compensate for p@telosses of wetland
functions and services from pipeline constructiod aperation along the
entire route be included in the revised Draft Ef5.

Similarly, DOI states that:

If wetland cannot be avoided altogether, buffeaar@ound wetlands
should be a minimum of 100 feet to help maintamkibffering vegetation

520 SDEIS § 3.4,at 3-21.
52LEPA Comment Letter at 6.
221d. Detailed Comments at 7.
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at the edge of the wetland. All wetland impactsusti be mitigated, with
specific mitigation measures to be coordinated WithFWS and the

Corps>®

DOI moreover, notes the difficulties in achievingtiands mitigation and state that
these challenges should be discussed and analyzed:

The DEIS proposes to mitigate construction and atpmr activities in
wetlands. Suggest that the final EIS include ddierstudies that describe
the methods used and success rates of wetlandatsihs from other
pipeline construction projects. It would also leméficial to the public for
the final EIS to discuss any potential long-ternpauts, such as leaks or
catastrophic failures of the pipeline, and propogdan to mitigate such
potential impacts. The public should benefit franderstanding that the
effectiveness of wetland restoration is not wellenstood, and that
procedures for restoration of wetlands have beengoily developed
through trial and error (USGS, 2006). The finabBhould discuss
available studies on this subject. (See USGS (2@@4dand restoration
database).

The DEIS makes reference to several surveys, lmg dot include citations.
It would be a benefit to the public for the findB&o include available
supporting scientific references. In addition, DtlS indicates that surveys
will be conducted in the future. The final EIS shibidentify who is
scheduled to conduct these surveys and the timeffanconducting
them?>?*

These concerns are not addressed by the SDEIS.
EPA states that it would:
[R]lecommend that the revised Draft EIS include aceptual wetland
monitoring plan that would, throughout a periodiofe (normally five
years), direct field evaluations of those wetlacdssed by the pipeline to
assure wetland functions and values are recovefiihg. monitoring plan
should also include the wetland mitigation sies.

No such monitoring plan is mentioned the SDEIS.

EPA states that:

We recommend that Keystone work with each EPA Regiad USACE
district to determine what kind of compensation ledae required for the

*2 DOl Comment Letter, Specific Comments at 21,
24|d., Specific Comments at 6.
% EPA Comment Letter, Detailed Comments at 7.

119



permanent conversion of forested wetland to hedacevetland, and
Keystone continue to work with the EPA Regions tielUSACE Districts
to develop a Wetland Mitigation Plan for review anmhsideration in the
revised Draft EIS?®

This recommendation is not addressed by the SDEIS.
EPA states that:

We recommend that the revised Draft EIS providetamfdl information on
the proposed widths of construction zones and-adfwtays for all wetland
crossings, along with a clearer explanation of Whietland areas will be
re-vegetated and which will not allow re-establigimnof scrub-shrub and
forested wetland¥’

Such information is not provided in the SDEIS.
EPA states that it:
[R]lecommend][s] including a clearer explanation dick wetlands are
considered “of special concern and value” and whiehconsidered
“standard,“ as well as the management implicatizfrteose designatiorné®
No such explanations are provided by the SDEIS.
EPA states that:
We recommend that the revised Draft EIS providetamtl information on
the status of the efforts to avoid locating speatfiainline valves in wetland
areas?
This issue is not addressed by the SDEIS. IndeedSDEIS indicates that changes to
pipeline design from the project analyzed by thd®&ould include even more specific
mainline valves (SMV§* Yet, State still fails to address EPA’s conceegarding the
placement of SMVs in wetland areas.

EPA states that:

[E]stimates [of forested wetlands that will be afél during construction
and operation of the pipeline] do not include thenber of acres disturbed

526|d.
527|d.
528|d.
529|d.

0 SDEIS § 2.2.2, at 2-3 — 4.
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by associated access roads or construction cangpgea@mmend that these
estimates be revised to include all potential inop2

These impacts are not addressed by the SDEIS.

EPA states that:

We also recommend that the revised Draft EIS addresipliance with
E.O. 11990 (Protection of Wetlands), including tbguirement to ensure
mitigation of unavoidable impacts to all wetlandsl avaters of the U.S. on
Federal lands and facilitiéd?

DOl similarly states that:

We strongly recommend avoiding wetlands [everywheot just on federal
land]. Where avoidance is not feasible, we reconmthdrectionally drilling
under wetlands. The DEIS does not mention diraetlyg drilling of
wetlands as an option, we recommend this be indladean option in the
FEIS. Directional drilling is especially importantwetlands that are
unable to be crossed utilizing the “standard wetlarmssing method” and
potentially requiring a 35-foot trench width. Wether recommend that a
wetland mitigation plan be developed describingdifierent types,
conditions, and sizes of wetlands that will be iotpd and how these
impacts will be mitigated. No net loss should be goal of the wetland
mitigation plan. This information should be pafrtiee FEIS>*?

These concerns are not addressed by the SDEIS.

EPA states that:

Equal mitigation commitments should be made fomemted actions,
including transmission line§?

This recommendation is not addressed by the SDEIS.

EPA also notes that:

[llmpacts to wetlands from ancillary facilities aadcess roads outside the
110-foot ROW have not yet been identified and assksWhile EPA
recognizes that the exact locations of all thelkmgifacilities required for
support of construction and operation of the pipehave not yet been
determined, their omission may result in underesiiom of potential

S31EPA Comment Letter, Detailed Comments at 8.

532 Id

3 DOI Comment Letter, Specific Comments at 20.
4EPA Comment Letter, Detailed Comments at 8.
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impacts of the proposed project. The locationgytles, and designs for
ancillary facilities should be identified and deked as clearly and
completely as possible in the revised Draft EI@ltow understanding of all
site-specific impact3>

These impacts are not assessed or identified iIBEHEIS. This is a major omission
that not only touches on impacts to wetlands, butdter resources generally, to wildlife,
air quality, and a host of other issues. The SDdI& mention that four camps will be
needed in Montana and South Dakota, each aboutr86 m size. But it also states that
“[d]epending on the final construction spread cguafation and construction schedule,
additional or larger camps may be required. Thebrmand size of camps would be
determined based on the time available to complatstruction and to meet Keystone’s
commercial commitments*

As to roads, the SDEIS is similarly unspecific aadue. It states that, “If the
proposed Project receives all permits and approk@gstone would work with state and
local road officials, the pipeline construction tractor, and a third-party road consultant
to identify routes that would be used for movingenials and equipment between storage
and work yards to the pipeline, valve, and pumpiataonstruction sites®’ However, it
gives no meaningful estimate of the number of raadswill be built, where they will be
built, and what resources will be impacted by suads. Absent more information, it is
impossible to assess the impacts from these aryodivelopments, and the SDEIS as well
as the DEIS fail to properly analyze such impadtkis falls short of the “hard look”

NEPA requires.

The EPA also raises important concerns regardihgataée prairie pothole wetlands
and bottomland hardwood forested wetlands, statiege wetlands “are of generally high
ecological importance and difficult to replace be tandscape®®® EPA recommends that
horizontal directional drilling be used to avoidgactts to these resources, but State does
not mention these concerns in the SDEIS. The SBifinues to fail to address the legal
uncertainty concerning these wetlands and howrthgitit impact their level of protection
from project impacts.

The concerns EPA expressed in its July 16, 201€rlktd it to determine that the
DEIS was not adequate and give the SDEIS its lovegisig — EU3 (Environmentally
Unsatisfactory — Inadequate Informatidri. State’s failure to address the concerns and
correct the deficiencies in State’s analysis ER&aiated indicates that the SDEIS is also
inadequate, and State has not met its obligatidaki® a hard look at wetland impacts as
required by NEPA.

3%d., Detailed Comments at 9-10.

% SDEIS § 2.2.7.4, at 2-5.

>37|d. § 2.2.7.5, at 2-8.

>3 EPA Comment Letter, Detailed Comments at 7.
S EPA Comment Letter at 7.
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il Other concerns raised in comments were not aegsked by the
SDEIS.

Commenters concerns raised in our comments to EHi& Were also not addressed.
We refer State back to these comments, but aldmewertain concerns below and again
touch upon why State is in violation of both NEP#ddahe CWA.

As we previously stated, due to a 2003 guidancemeat interpreting the
SWANCecision>*° the Corps is not protecting geographically isalatetlands such as
prairie potholes and rainwater basins under the C\W# explained in our previous
comments, this has meant that safeguards like atibig have not been applied to impacts
that have occurred to these waters in many inssan8ence the DEIS was issued, EPA and
the Corps have issued a proposed new Guidancevthdd, if adopted, provide some level
of protections to certain of these so-called “isad wetlands under a case-by-case
analysis>*! This guidance could potentially change whetherGorps would choose to
assert protections over certain of these resourdesvever, protections for these valuable
waters would by no means be assured. State h&gwexh in its failure to assess the
impacts to these legally vulnerable waters. lusth@xamine how the proposed guidance
would impact protections to vulnerable waters thatould affect. Continued failure to
look at how current case law and Administrativeand impact the protections that are
being afforded these valuable resources violateBAE

ii. Impacts from additional ancillary developmemti®e not analyzed.

As we stated previously, the project will impaataiddition to the pipeline route,
wetlands and water resources associated with 3Qonewp stations, 74 intermediate
mainline valves of which 24 are check valves lodatewnstream of major river crossings,
approximately 50 new access roads, and approxiyné@€l temporary access roads.

The DEIS did not assess the associated developments

The SDEIS states that there will be two additidimids: the Bakken and the
Cushing Marketlink$#* a new tank farm at Cushing and additional camp$> These
new additions are substantial. For instance, tikk&n Marketlink would consist of
piping, booster pumps, meter manifolds and two tenkinals>*® The Cushing
Marketlink Project would include construction angeaation of receipt custody transfer
metering systems and two 350,000-barrel batch actation tanks*’

%4 30int Memorandum o8 WANCecision, 68 Fed. Reg. 1991, 1995 (Jan, 15, 2003).

*1y.S. EPA and U.S. Army Corps of Engineers, Draftdance on Identifying Waters Protected by the
Clean Water Actavailable af http://water.epa.gov/lawsregs/quidance/wetlandsagwous guidance 4-
2011.pdf and attached as Exhibit Z.

42 DEIS, Project Description, § 2.1, at 2-2.

>3 SDEIS § 2.5, at 2-19.

*4|d. § 2.2.6, at 2-4.

5|d. § 2.2.7.4,at 2-5 - 2.7.

4. § 2.5.3, at 2-20.

*7|d. § 2.5.4, at 2-21.

123



State fails to analyze these impacts as well. oAké two major links, State claims
that an analysis will have to wait for another day:

Keystone Marketlink LLC may be required to obtaermits to construct
and operate the planned Marketlink projects, apaiifnits are required,
permit applications for these projects would beaeed and acted on by
agencies other than DOS. Those reviews would aslgh@®ntial impacts in
greater detail and would identify any appropriaiégation measures that
would avoid or minimize impact§®

Kicking the can of review down the road is not teka hard look. These projects
involve additional pipelines, sizable tanks, anteotfpotential disturbances that could
impact wetlands and other water resources. Whadte®laims that the site of a pump and
tank farm do not contain waterbodies, it failsdoK at potential impacts to wetlands and
water resources at other developments associathdheise links?® This does not comply
with NEPA.

b. Impacts to water resources are not adequately atyzed

EPA and other commenters raised a series of cancegarding deficiencies in
State’s analysis of the impacts of the pipelinevater resources, particularly groundwater.
The SDEIS does provide some additional informategarding impacts to waters from
spills, but otherwise the SDEIS does not addregsfgant gaps in the analysis of the
DEIS.

In general, the SDEIS states:

Supplemental information on the existing groundwatsditions along the
proposed route is provided in this resource se@san aid to
understanding the potential groundwater impactstda® accidental
release of crude oil during operation of the pre@goBroject as discussed in
Sections 3.13 and 4.3. As noted below, the inctusi this expanded
information in the analysis did not affect resultthe assessment of the
potential impacts of construction and normal openabf the proposed
Project on groundwater. The best available infaioneconsists of records
from 1955 to 2010. Some of the older data mayreiftect existing
conditions at some of the locations included inahalysis>°

EPA’s concerns and State’s responses (or lackdferethe SDEIS are detailed
below.

EPA states that:

581d. 8 3.15, at 3-200.
591d. § 3.15, at 3-209 — 10.
*0SDEIS § 3.3, at 3-5.
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We recommend that further commitments to protecsisige waterbodies
be provided. The Draft EIS states that 341 pesdnmiterbodies would be
crossed during the construction of the proposegeptcand that four
techniques would be used to cross perennial wadéebo.. For each
perennial waterbody crossing, a site specific ezwgiimg and
geomorphologic analysis would determine the beshatkto use to avoid
and reduce aquatic impacts.... EPA recommends theeeDraft EIS
evaluate the potential impacts to water qualityedig species, riparian and
wetland habitat from the various water crossinghods to determine which
method would be both practicable and environmenmaferable’™

The SDEIS mentions requirements under the PHMSAlagigns that valves are required
at water crossings that are over 100 féetlt also states that, “In addition, the depth of
[pipe] burial at waterbodies, ditches, drainages, @her similar features would be 60
inches, except in rocky areas where the minimurmabdepth would be 36 to 48 inches.
Where major waterbodies are crossed using the Heihad, the depth from the
streambed to the top of the pipe would be substagtgreater than 60 inche¥?
However, the impacts of various crossing methodsvamether such methods are
practicable or environmentally preferable are mitrassed, and it is also not discussed
whether these depths would, in fact, be proteafensitive water bodies.

EPA states that:

Pipeline routing alternatives that avoid Sole Seukquifers, SWPAs
[Source Water Protection Areas], and wellhead ptate zones are
preferred; if the pipeline route is unable to avitidse areas, EPA
recommends that specific mitigation measures beldped, including
installation of double lining, corrosion protectjaathodic protection, water
quality monitoring, and state-of-the-art leak déwtmethods>*

The SDEIS claims that the pipeline does not croks source aquifers in Montana,
South Dakota, Nebraska or Texas. Although thegseg pipeline route does not cross
any sole-source aquifers in Oklahoma, the routelavpass to the east of the Arbuckle-
Simpson aquifer, a designated sole-source aqujf&fFA Region 6>° Also, 8 private
wells would be with 100 feet of pipeline in Montati& The pipeline would cross with 1
mile of 36 SWPAs in Texas and 3 private wells viifiD feet in Texa3)’ The pipeline
would pass through one SWPA in South Dakatalt would cross 9 SWPA in Nebraska

SS1EPA Comment Letter, Detailed Comments at 8.
%25DE|S § 3.13.1.1, at 3-83.

*3|d. § 2.3.1, at 2-12.

554 EPA Comment Letter, Detailed Comments at 8-9.
*°SDEIS § 3.3.1.1, at 3-16.

%|d. § 3.3.1.1, at 3-12.

*7|d. § 3.3.1.1, at 3-12.

*8|d. § 3.3.1.1, at 3-13.
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and within 100 feet of 29 private wells in thattet®® However, there is no indication that
the SDEIS sought to revise the preferred routd®fipeline to avoid these areas.

In terms of the protective measures EPA recommehdsSDEIS states that, “To
protect against corrosion, an external coatinggfubonded epoxy, or FBE) would be
applied to the pipeline and all buried facilitiasd cathodic protection (CP) would be
applied to the pipeline by impressed current. Theeasures would be provided in
compliance with 49 CFR Part 195, Subpart H (Coao€ontrol) and the requirements of
14 of the PHMSA 57 Special Conditions (see Apper@iof this SDEIS).**° The SDEIS

also generally says that the pipeline will complghviindustry standards>®*

But this discussion simply asserts that new pipedess corrosive than old ones.
The SDEIS says:

Significant improvements in corrosion control teclogy applied to
pipelines installed since the 1950s have resultedduced corrosion-
related incident frequencies. Accordingly, the sidapelines (pre-1950)
experience a disproportionate frequency of corresaéated failures In
contrast, the proposed Project would incorporateesif-the-practice
corrosion control methods based on current industamgdards, current
PHMSA requirements, and the set of Project-spe8ifiecial Conditions
developed by PHMSA and incorporated into the preddaroject plan (see
Sections 2.3 and 3.13.4 %Y.

It does not analyze the actual effectiveness dfelpgpelines, or explain various failures in
newer pipelines. This failure is further discusse8ection Ill, C, 2 herein.

Concerns over water quality monitoring also appedre ignored. EPA states that:
[W]e recommend that Keystone would mitigate impactaells that may

occur during construction or by pipeline spillsdeaby transporting potable

water to the affected site, drilling a new well,adbher appropriate measures.
AppggSabIe mitigation measures should be describdle revised Draft

EIS.

The SDEIS says little on this, other than that PHM8&8gulations require response plans to
spills. The SDEIS claims that the response planeat exists, will be reviewed by
PHMSA>** The adequacy or details of such a plan are sotudsed, other than to say that
one is not available but it “would have the sameegal approach but would have many
specific differences” from the response plan fer iKeystone Oil Pipeline, which is already

*%|d. § 3.3.1.1, at 3-15.

60|14, § 2.3.1, at 2-12.

%6l|d. § 3.13.1.1, at 3-85.

*21d. § 3.13.1.2, at 3-91 (citations omitted).

53 EPA Comment Letter, Detailed Comments at 9.
%4 SDEIS § 2.4.2.2, at 2-16.
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approved® This is a key omission. It is impossible tolease a response plan that does
not exist.

EPA states also that:

We recommend that the revised Draft EIS providetaadl information as
to the potential for adverse impacts to [the Odmlisuifer] >®°

More information on the Ogallala aquifer is supglie Section 3.3 of the SDEIS, but few
measures are taken to avoid these impacts.

The SDEIS admits that:

During construction and operation of the proposegjeet, potential minor,
short- to longer-term groundwater quality degramtats possible from
equipment and vehicle spills or leaks. Substargpilis of refined products,
especially diesel or gasoline, and substantivesty large spills of crude oil
may reach groundwater where the overlying soilgpareus and the upper
boundary of the water table is relatively neardhdace. Areas near major
wetlands and meandering streams or rivers as wélleaSand Hills
topographic region of Nebraska are key examplégoattions where the
water table may be close to the surface. In sontleesie areas, it may be
difficult to distinguish between groundwater andface water’’

As the above indicates, the Sand Hills region amtedying aquifer resources, including
the Ogallala, are of particular concern. Howette,proposed pipeline route will not
avoid the sensitive Sand Hills area, despite thetfeat reasonable alternatives exist that
would avoid the Sand Hills region and the aquif&s discussed herein, State improperly
dismisses these alternatives and fails to pro@eralyze them.

State has admitted that a spill in the Sand Hétgan would be hard to contain and
would likely result in contamination of ground waseurces. It states that:

DOS acknowledges that in areas such as the Salsdrégiion, where
groundwater may be very shallow (less than 10bdgs},some level of
groundwater impact would likely occur even withyeapid and efficient
spill response Although cleanup and remediation efforts woutdntore
complicated and potentially of longer durationtibgndwater were affected,
the extent of aerial contamination would be limiggtnarily depending on
the size of the releasé®

*51d. § 2.4.2.2, at 2-17.

%66 EPA Comment Letter, Detailed Comments at 9.
" SDEIS § 3.13.6.3, at 3-143.

%81d. § 3.13.6.3, at 3-145 — 6 (emphasis added).
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that:

Various other concerns that were raised are nakeaddd. For instance, EPA states

[W]e recommend that the revised Draft EIS includBsgussion of the
Niobrara River’s status as a National Scenic Rivemd how the proposed
crossing would not conflict with its status as aibleal Scenic River”

This concern is not addressed in the SDEIS. EBA sthtes that:

The Draft EIS states (p. 3.3-29) that the Lowerl&ta Witten 230-kV
transmission line would have “negligible effectsveater resources” — we
recommend that additional information be providedupport this
conclusior”®

These impacts are not addressed.

Additionally, EPA states that:

[W]e note that [] there are numerous proposed watessings that are
located upstream of water supply reservoirs [basethe information
provided in Appendix E-4 of the DEIS]. We recommé¢hat the revised
Draft EIS include an analysis of potential impé&ctshese reservoirs in the
event of a spilP"*

The SDEIS states that industry standards woulsbb@fed, which “require[] mainline
block valves on the upstream side of major rivessings and public water supply
reservoirs, and either a block valve or a checkesah the downstream sid&? Section
3.13.6.3 of the SDEIS generally addresses spiéris surface waters, simultaneously
downplaying those risks while acknowledging th&ytlsan be significant:

Spills could affect surface freshwater qualitypflled material reaches
waterbodies directly or from flowing over the landowever, the vast
majority of spills would likely be confined to cansction yards, areas in or
adjacent to the proposed pipeline ROW, or alongsxcoads. The
volumes ofmostspills would likely be very small to small (seellsgize
categories in Section 3.13.2.1). In addition,dome portion of the winter
months each year, in the northernmost portione®foute, spill responders
could remove much of the spilled material from &ozyround or ice-
covered waterbodies prior to snowmdlturing the rest of the year, spills
could reach and affect wetlands, ponds and lakesyell as creeks and
rivers before spill response is initiated or conipte®’®

569 Id

SO EpA Comment Letter, Detailed Comments at 9.

571 Id

>2SDEIS § 3.13.1.1., at 3-85.
>31d. § 3.13.6.3, at 3-141 — 2 (emphasis added).
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If spills were to reach water resources, the ptssfiects range the gamut of
potential impacts with no specific information pided to adequately assess what the
actual risks are:

Since the majority of oil spills are small in volapthese smaller spills if
reaching larger lakes, would result in minimal eféeon overall water
quality, assuminghe lake volume is substantially larger than tbkime of
spilled oil. Decreases in DO levels would be rghle in most cases but
may be greater in large to very large spills tlmater much of the water
surface for a day or more. Direct toxicity woulel $hort-term because of
the high dilution volume in these lakes and thed-@vaporation of most of
the potentially toxic lighter hydrocarbons. Spregdf a spill over a lake
surface may have a minor to major effect on wagstteetics and
recreational use. This effect could exist for dimya few weeks until the oil
was removed’*

Saying a spill’'s impacts could have “minor to majonpacts is like saying a
person’s credit worthiness may range from goodaih, bbr a road may be safe or unsafe to
travel. It falls short of a hard look that proveédeformation upon which impacts can be
assessed. As such, it violates NEPA.

9. The SEIS Does Not Analyze Impacts to the Ogaladuifer and Sandhills

As we explained in our DEIS comments, DOS hagddib analyze the impacts to
the Ogallala Aquifer and Sandhills or analyze al¢ive routes that would avoid these
resources’> The SDEIS has still failed to analyze the falhge of potential impacts this
project would have on these resources.

a. Ogallala Aquifer

The Keystone XL pipeline will pass through areagkehgroundwater is close to
the surface and where rural populations rely dgtwa groundwater for domestic and
agricultural water supply/® Perhaps the most significant of these water messtis the
already-troubled Ogallala Aquifer, which extendstighout a significant portion of the
Great Plains and is a critical source of water supfhe Ogallala is close to surface and is
overlain by soils permeable to olil.

Among the many substances in crude-oil are chemg&ath as benzene, toluene,
ethylbenzene, xylene and other lightweight chengoahpounds. These compounds are
more water soluble and can disperse further an@ maqidly in both surface and ground
waters than other crude oil substances. The rdoomipeline safety is troubling. The
DEIS shows that on average, there have been Dts3rspills nationwide from hazardous

>"1d. § 3.13.6.3, at 3-142 (emphasis added).

"> DEIS Comments, at 38-39, 82-84, 108-14de alscExhibits K and N.

®"® SeeBartolino, J.R. and W.L. Cunningha@round-water Depletion Across the Natjdsnited States
Geological Survey (2003available athttp://pubs.usgs.gov/fs/fs-103-0st visited June 29, 2010).
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liquid pipeline system¥’” The number of “significant” spills is even greaae 143 per
year over the last 20 years, with a gross losS88@f821 barrels spilled and less than half
that amount being “recovered’® The causes of these spills are myriad: corrosioman
error, excavation damage natural force damage #ret causes’® Given that the DEIS
projects that between .81 and 3.86 spills or lspikting between 18,000 and 60,000
gallons per year are likely to occiif.these compounds pose a serious threat to water
quality. A significant spill could migrate intoglgroundwater and impact drinking water
and irrigation water supplie&' Moreover, the DEIS'’s conclusion that “large towkrge
spills would be unlikely to occur” needs to be v@leated in light of the painful on-going
lesson in the Gulf of Mexico where promises abbatgafety of oil technology have rung
tragically hollow.

The DEIS’ overall estimation of spill frequencyimaccurate and should be
reevaluated in light of the failures of the Trans@da’s Keystone | pipeline. The DEIS
estimates that there will be 2.2 spills in the Kege XL pipeline over 10 year&?

However, the EIS for Keystone | similarly predicteetween 1.4 and 1.9 spills over 10
years>® Since beginning of operation of the state-ofdnieKeystone pipeline less than a
year ago, there have been at least twelve SpfliSeveral of the spills have occurred since
the Keystone XL SDEIS was published. This consgunew information about spill
frequency and exposes the flawed spill frequenoyjeptions in the DEIS and SDEIS. This

information should be reevaluated in a second supghtal EIS.

The DEIS acknowledges that impacts to waters — stface and ground — from
spills may occur. The DEIS states that “[a] lasgél could affect drinking water sources
and irrigation water supplie$® The DEIS also concedes that “[s]ubstantial spills
refined products, especially diesel and substattigery large spills of crude oil may
reach groundwater where the overlying soils areg®and not water saturated, and the
water table is relatively near the surfac&.”In a curt analysis, the DEIS on the one hand
concludes that “it is not anticipated that grounthwguality would be affected by disposal
activities, spills or leaks during constructionigties,” but on the other hand concedes that
“shallow or near-surface aquifers are ... presenehtimthe proposed [pipeline] rout&”
Similarly, the DEIS notes that “[routine operati@md maintenance is not expected to affect
groundwater resources; however, if a crude oilasteoccurred, crude oil could migrate
into subsurface aquifers and into areas where thesiéers are used for water supplie€”

5" DEIS at thl. 3.13.2-1.

S8 DEIS at thl. 3.13.2-2.

S DEIS at thl. 3.13.2-3.
80DEIS at thl. 3.13.3-1,

81 DEIS at 3.13-40 — 42.
%82pDE|S, 3.13-15.

83 Keystone FEIS, 3.13-10.
84 Seesuprasection IV.C.2.b.
85DEIS at 3.13-41.

86 DEIS at 3.13-42.
587|d.

588 Id
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Despite these brushed aside major risks, the D@islusion that there is little cause for
worry is based on its belief that “Keystone’s ER®uld handle any potential evefit.

This faith is misplaced, and fails to adequatelyadie the unique risks associated
with a spill in this area. A spill in the Ogalla#ajuifer could prove catastrophic. The
proposed pipeline would bring crude through fragéed hills over the Ogallala Aquifer.
The soil in this area is extremely porous and aak$ would be quickly absorbed like a
sponge, contaminating the drinking water and agiticai irrigation waters potentially as
widely as from South Dakota to Texas. The aqufe@ready imperiled by being overused
and many researchers are concerned it will dnjnugpming decades, threatening drinking
supplies for many state¥° The toxics spilling from a tar sands pipeline cobé
devastating.

The SDEIS does not remedy any of these deficiencidse DEIS. In only adds
some additional information as part of the discussif the environmental setting, such as
a discussion of groundwater deptfis.

b. The Sand Hills

The DEIS also fails to address numerous importaastions about the potential
impacts to the Sand Hills region of Nebraska. $had Hills are eolian deposits that cover
about 20,000 square miles, much of which lies altlbgeDgallala Aquifer. The DEIS does
not analyze how geology, vegetation, soil composiind land use could impact how oil
would be dispersed into and through surface ormgaater or identify areas with
characteristics that put them at greater risk. idggiven the likelihood of a significant oil
spill, this treatment of the potentially catastrimpimpacts of the pipeline on water
resources is inadequate.

Although the DEIS acknowledges that “conservatibnative prairie remnants is a
high priority throughout the project area” and ttie Sand Hills are “one of the few
remaining examples of a functioning prairie ecosiyst its analysis of the impacts to this
important areas is incomplete. The inadequacye®ttialysis is alarming, given that the
pipeline route will cross over 336 miles of natyrasslands that may take a century or
more to recover from the excavation. These arelapeable resources of national and
international value that cannot simply be replanted

589 Id

*9935eeUS Geological SurveyGroundwater Depletioravailable at
http://ga.water.usgs.gov/edu/gwdepletion.hflas$t visited June 25, 2010), (finding that “watarels [in the
Ogallala aquifer] have declined more than 100 ifesbme areas and the saturated thickness has been
reduced by more than half in others” and that onaawthg groundwater can result in wells running dry)
Guru, Manjula V., and James E. Horitde Ogallala AquiferThe Kerr Center for the Sustainable
Agriculture (2000), at 7-&vailable athttp://www.kerrcenter.com/publications/ogallalauder.pdf (“[Flor
thirty years the High Plains irrigators have beensuming aquifer water at a rate conservativelyneded to
be ten times the rate of natural recharge.”).

»SEIS, at 3.3.1-110 3.3.1-5
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In recent years increasing amounts of scarce rengamative grasslands have been
plowed under to meet agricultural needs. The nagtra@ie remnants on the High Plains
and Great Plains are biologically unique, contagh lbiological diversity, and provide
critical ecosystem services to the region, inclgdiarbon sequestration. Pipeline
construction and operation will permanently altes ecosystem by causing increased soll
erosion, introduction and expansion of noxious waagllations, long-term damage to
delicate soils, alteration of vegetation due to@ased soil temperatures, and a risk of
minor to catastrophic spills along the full Pipeliroute>®?

There are numerous questions that we do not knowtdabe Sand Hills that further
NEPA analysis should address. For example:

e What are the effects of increased soil temperainrgoil moisture content
and what are the differences in heat conductivéyveen soil types?

e Isit possible to re-vegetate affected Sand Hitissgo native plant species?
If so, how long would it take, and how expensiveulgat be?

e How will the heat from the buried pipeline affe¢amt growth and
physiology, crop yields, and surface and groundimataperatures?

¢ What methods will be used to detect oil pollutiargroundwater? Will
aerial thermal infrared mapping be used to detadtd?

e Have pipelines previously been built in areas wahdy soils and high
water tables, and if so, what emergency resporgeesmediation measures
were used? What role will Nebraska’'s Departmerrofironmental

Quality play?

e We know the a pipeline leak or spill in the Sanhwill have a high
likelihood of reaching the groundwater, but howaty would that
contamination spread to surface water (lakes arhmgas, etc)?

e How would a crude oil spill affect property valuesterms of liability
issues and negative public perception of “contatesh@roperties.”

Proposed mitigation measures are inadequate teqirthiese delicate ecosystems.
Stockpiling topsoil to a depth of 12 inches willtpweserve native grasses whose root
systems may extend many feet below the surfacewitiat preserve Sand Hill areas where
there is no topsoil. In addition, many mitigatioeasures are proposed only for
agricultural and residential areas, apparentlyitepdelicate grasslands exempted. At a
minimum, all mitigation measures should apply tasgtand and prairie ecosystems and be
formalized as enforceable permit conditions

*2DE|S at 3.5.5.
%3 For a more detailed discussion of these issuesEskibit AA, “Faculty Response to Pipeline Quessio
11-30-10"; see also Exhibit C, “Questions and Consdrom Nebraska Experts.”
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V. KEYSTONE XL DOES NOT SERVE THE NATIONAL INTEREST

These comments have focused on the deficiencigedfiEPA process, and the
SDEIS in particular. Our previous comments hightégl the deficiencies in the DEIS and
set forth some of the reasons that this projectidvoat serve the national interest. If the
deficiencies in the DEIS and SDEIS were correcagfth)l and fair analysis of the projects’
impacts and alternatives would demonstrate thatgioject does not serve the national
interest.

While the Keystone XL is supposedly being propasesheet our energy needs, the
record shows that it is not need@d.There is currently overcapacity in the pipeligstem
that will remain through at least 2020 with or waith this project. The EnSys Report and
the Verleger analysis reveal that the real reaspthfs pipeline is to allow oil producers to
alleviate a perceived “glut” of oil in the Midwesthich would mean higher prices at U.S.
gas stations and higher profits for producers. dipeline will send large volumes of
highly pressurized, toxic and dangerous dilutedrbé&n through America’s heartland,
threatening the sensitive Ogallala Aquifer and pttreplaceable resources. It would
increase tar sands development in Canada, whibésisoying Alberta’s boreal forests,
poisoning local communities’ water supplies, impagtvildlife species and migratory
birds, leaving vast expanses of toxic tailings faknd emitting high levels of greenhouse
gas emissions. Perhaps most importantly, Keystdneegresents a choice between
shifting to a clean-energy economy and lockinguWh®. into reliance on the dirtiest fuel on
earth for decades to come.

The Notice of Availability of the SDEIS stated thlere would be a separate
comment period to allow input on these isstiesAs such, we reserve the opportunity to
provide more detailed comments on the nationatastedetermination at a later date.

VI.  CONCLUSION

For the reasons set forth above, as well as fiesented in our previous
comments of July 2, 2010, we urge the DepartmeBtate to remedy deficiencies in the
DEIS and SDEIS. Further environmental analysistrhaonducted to meet the
requirements of NEPA. Once the full range of impad Keystone XL are considered, it
will become even more apparent that this projenbtsin our national interest and must be
denied.

Thank you for the opportunity to provide commenighus important matter. |If
you have any questions about these comments, pleasact me at 303-449-5595 ext. 100.

94 |n fact, there has been widespread speculatidrthibaoil transported through Keystone XL would be
refined in PADD lll refineries and then shippedtgerseas markets via ports in the Gulf of Mexitde
request a full analysis of the likelihood of tht®rario as part of any second supplemental anafrsisas
part of the National Interest Determination. li#idn, we request that any Presidential Permitdeystone
XL include a condition prohibiting the export of tiansported through Keystone XL.

%976 Fed. Reg. 22745 (April 22, 2011).
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