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Introduction:
Approaching Property

Picture property. Use your mind’s eye: what do you see? Perhaps a bank
vault full of money or a house or maybe a fence—all common images in
musings about property.

In fact, a fence might well occur to you because you have seen one on
the cover of this book, or if you have riffled through the pages, you might
have seen the same photo on page 276. True, the dilapidated object in the
picture does not look like much of a fence, but it certainly does assert
something about property. It says pretty clearly, “This is mine.”

You might think that this is not much of an attitude, either, particularly
as applied to the pathetic little hardscrabble patch that the fence rather
shakily protects. You might even think it a bit sad that such crabbed asser-
tions of property come from the obviously lowly dirt farmer (actually a
woman tenant farmer) who erected this ramshackle structure. That fence,
with its splayed posts and its bedboard that substitutes for a real gate,
makes the whole idea of property seem the worse for wear.

Or does it? On second glance you may find a kind of optimism in that
tumbledown fence and a kind of openness to the world in that relatively
grand “gate.” If this little scrap of ground is somebody’s property, then
maybe property is not just something for the big shots after all, with their
Rockefeller Centers and Trump Towers and all the other edifices they
name after themselves. This scrap, too, is somebody’s property, even if
only for the term of her tenancy, and she intends to do something with it.

Her apparent hopefulness about such a modest claim raises a very large
general question in modern thinking about property: is the idea of prop-
erly now worn ouf, or is it a source of continuing optimism? For quite a
while a number of respectable scholars have suggested that property’s day
is over, at least as most people know it. One version of this argument ap-
peared at the beginning of the twentieth century, when Wesley Newcomb
Hohfeld pointed out that larger entitlements could be analyzed as a series
of claims and obligations of varying sorts among persons; when the dust
settled on all Hohfeld's various “jural relations,” hardly any independent
thing that anybody could call “property” was left.! Considerably later in
the century, Bruce Ackerman, following Hohfeld's lead, subdivided the
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2 Introduction: Approaching Property

notion of property into (unconsidered) lay notions and (scientific)
Hohfeld-like propositions about entitlements.” However important and
useful “scientific” property might remain under this analysis, the distinc-
tion did not bode well for the lay claimant, like the farmer with her fence
and gate. Thomas Grey noticed this portent and followed with the dual ob-
servations that (1) later capitalism requires the Ackerman/Hohfeld “sci-
entific” analysis of property but that (2) this analysis squeezes all the
moral and intuitive sense out of the concept of property.”

An earlier and more sinister version of property’s hollowness harks
back to the protestations of the nineteenth-century Left. The best-known
protagonist is undoubtedly Kari Marx, though the best catchphrase about
property is attributable to Pierre-Joseph Proudhon, who said that prop-
erty is theft. To simplify greatly, the general view is that “property rights”
as they are commonly known are at most an artificial construct, masking
the force and oppression of the powerful few and duping the rest of us
into going along with their hegemonic pretensions.* Similar ideas have
appeared in the work of some scholars of the Critical Legal Studies school.
For example, Mark Tushnet has taken this view about rights in general—
that is, that the notion of “rights” is more or less window dressing for the
assertion of power by those who already dominate. A charge like this, of
course, easily incorporates the more specific claims of property rights.

On either account the woman farmer with the fence and gate appears to
be in trouble. On one account, she is living in a dream world, supposing
that her fence encloses anything other than a thin Hohfeldian “jural rela-
tion” or two. On the other, and even worse, she is dreamiﬁg someone
else’s dream: she is the victim of false consciousness, and her pitiful little
fence perpetuates the very myths by which the powerful steal her efforts,
dignity, and humanity.

What a surprise, then, that a number of people have started to take an
optimistic view and to suppose that her fence and gate might do some-
thing quite important for her—and more generally, that property concepts
might give at least a limited purchase on some of the most critical prob-
lems of the day. A spectacular example of the resurgence in the notion of
property arises from the breakup of the old Soviet hegemony in Eastern
Europe, where an absolutely critical issue for economic and political re-
form has turned out to be the reestablishment of a regime of private prop-
erty.® An only slightly less dramatic example lies in the tum toward prop-
erty approaches to environmental problems, even those of national or
global significance. These approaches include such ideas as creating prop-
erty-like, tradeable pollution permits in order to enlist market forces in re-
ducing the airborne emissions that lead to acid rain and its devasting de-
forestations;” or preserving tropical rainforests and wild animal stocks by
defining quite sophisticated versions of property rights in local communi-
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ties or among indigenous peoples so that they have a stake in the proceeds
of preservation.®

These developments are not entirely novel in property theory, as they
seem to vindicate a particular way of looking at property that was per-
haps most clearly expressed by the eighteenth-century philosopher
Jeremy Bentham: property is designed to do something, and what it is sup-
posed to do is to tap individual energies in order to make us all more pros-
perous.” Modern scholars of a neo-utilitarian bent, including that modern
maven of law-and-economics Richard Posner, have been attracted to this
version of property;’® indeed, there is quite a burgeoning literature on
property rights in this neo-utilitarian style, and readers will brush against
some of it in this book.

Very briefly, the neo-utilitarian view asserts that property rights are a
good thing because they encourage people to invest their efforts in things
they claim (since each owner reaps the rewards of investment decisions as
well as bearing the costs) and because they encourage trade (since clear en-
titlements are a precondition to trade). All this activity and trade, of
course, makes us collectively wealthier. So if we want to reach that result
of collective well-being (and who would not, other things being equal?),
we need to have clear and secure propetty rights; the more valuable the re-
sources af stake, the clearer and more secure the property rights should be.

Security of property is the political message in all this, and of course
much of this literature is neoconservative. As such, it is closely allied with
libertarian views like those of Robert Nozick or more recently Richard
Epstein, even though the libertarians’ rights-based approaches sometimes
cause important breaks with the wealth-based utilitarian approaches."
But both libertarian and neo-utilitarian scholars are generally friendly to
classical economics, and members of both schools often give the impres-
sion of an almost defiantly exuberant celebration of individual self-inter-
est, with a concomitant rejection of common interests as anything other
than the sum of individual preference satisfactions.

Readers of this book will see that I am extremely interested in this liter-
ature, particularly the notion of property as a wealth-producing institu-
tion. Almost ail the essays here reflect that interest, because the idea seems
to me to have powerful explanatory force in addressing many of our insti-
tutions of property. But as the essays here also reflect, I think that thereis a
problem in much of this literature. The problem is that individualized
property rights are not necessarily the most wealth-enhancing form of
property, even taking utilitarian arguments on their own terms. More gen-
erally, as I stress in these essays, self-interest has some distinct limitations
as a basis for property regimes, a point to which I will return shortly.

To some degree in reaction to the economics-oriented property-rights
thinkers, a number of other writers have stressed that property regimes
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are located in and managed by communitics. These works are extremely
varied, but there are some unifying themes: that property is itself a kind of
regulatory regime; that such regimes are managed by a larger community
to which the constituent members have some responsibilities; and that in
particular, the wealthier members may have responsibilities to the
poorer.'? The more analytically inclined writers in this genre often draw
some link between property and the work of John Rawls, citing Rawls’ ar-
gument about the “difference principle” that rational people would sup-
posedly choose in creating a just society: that is, the well-off members of a

_society should not gain from some institutional change unless the least
well-off gain at least as much or more.”* The more historically oriented
writers in this group often relate property to the history of “civic republi-
canism,” as it has appeared in the historical writings of ].G.A. Pocock and
Gordon Wood, among others.'*

Once again, readers of these essays will see that [ am very interested in
this communitarian literature, because I think that it correctly draws atten-
tion to the intensely social nature of property. Here again, though, I think
there is a problem: a number of communitarian writers too easily margi-
nalize the powerful utilitarian arguments for property as a wealth-produc-
ing institution and too readily suppose that property can be redistributed
at will, without disrupting incentives to industrious behavior—the very
behavior that helped to create whatever wealth is to be redistributed.!'

There is another problematic aspect to some of the communitarian liter-
ature, but to describe it | need to come back to the self-interest posited by
the neo-utilitarian group. As some of these essays discuss at greater
length, modern game theory literature suggests that self-interest alone
cannot be a basis for trade and commerce or, as it turns out, for property
regimes either. Despite their various heroic efforts to bypass this conun-
drum, the theorists must always posit someone who gets the ball rolling,
and starts a course of dealing by cooperating—by being “nice” when self-
interest would suggest cheating instead. A crowd of cheaters, a gaggle of
purely “rationally” self-interested types, could never create a property re-
gime; they just would not trust each other enough to make the necessary
first moves, and 5o no one would make these moves at all.

At this juncture, of course, communitarian writers can collectively say,
“Aha! Property depends on the larger community, not just on self-inter-
ested individuals.” But at that point communitarians also sometimes
make a problematic move of their own: they jump straight from this in-
sight to the regulatory state, seemingly attributing all property regimes to
formal regulation. This is unduly statist, because in fact, as my colleague
Robert Ellickson has illustrated with innumerable colorful examples, peo-
ple concoct all sorts of collective property regimes for their things, with or
without the help of formal political regimes.’® Just consider the way that you
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and others take a place in line at a ticket booth and the way you resent the
line jumpers: that, too, is a kind of property regime, albeit a temporary one.

Indeed, even John Locke, the master property theorist himself, de-
picted property as something people acquired before they thought up a
state.}” One need not think that Locke was simply planting a proto-
libertarian time bomb in order to make property seem a “prepolitical”
right that should be preserved from legislative redistribution; he may in-
stead have made the quite ordinary observation that people can come up
with informal common norms for property even without formal political
ordering. In a way it is too bad that Locke did not pursue the issue further,
because some modern institutional scholars think that formal regulatory
interventions all too often only disrupt the perfectly satisfactory property
arrangements that groups have constructed informaily for themselves.'®

This of course is yet another line of modern property scholarship, sug-
gesting that cooperative efforts—including the establishment and mainte-
nance of property regimes—can be based on informal norms without nec-
essarily implicating a central state. Here again there is quite a budding
literature in political science and economic history, with analyses of norm-
based property regimes running from the medieval commons to lobster
fishing in Maine and irrigation systems in developing countries.'

A bright thread through this literature is the argument that contrary to
much neoconservative thinking, property does not have to be individu-
ally owned to be efficient; instead, communities can govern common prop-
erty on the basis of common norms. Indeed some resources seem to call for
some sort of common management rather than individual ownership, a
theme that 1 explore in several of these essays. More than that, one of my
own arguments is that a regime of individual property is itself a kind of
collective property or metaproperty; a private property regime holds to-
gether only on the basis of common beliefs and understandings.”®

In fact, most of the essays in this book are in some measure an effort to
learn from the insights and the lapses of both economic-based and com-
munitarian approaches to property—and, even more important, to bridge
the gap between them. The main compenents for building the bridge are
norms and narration, and these materials are already linked to one an-
other. Community norms—the common beliefs, understandings, and cul-
ture that hold property regimes together—raise the issue of persuasion.
Where do people get those understandings about property anyway, and
what gets them over that peculiar gap between property-as-thing and
property-as-relationship? Just as important, what persuades people to
ease up on self-interest or convinces them to pay attention to the norms
that let them manage property regimes as a whole, and in so doing be-
come more prosperous? How do people change norms to accommodate
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different property arrangements that might enhance their well-being?
Here is where narrative matters: stories, allegories, and metaphors can
change minds. Through narratives, or so it is said, people can create a kind
of narrative community in which the storyteller can suggest the possibil-
ity that things could be different and perhaps better {or, alternatively,
worse). 2! ,

In contemporary legal scholarship, much of the interest in narrative is
located in constitutional interpretation and in feminist jurisprudence and
other “out-group’” scholarship.?? These are quite glamorous topics, to be
sure, especially by comparison with dowdy old property. But surely even
a prosaic subject might make a contribution to this line of inquiry. From a
narrative perspective, property is not really as lackluster as people tend to
think. Property regimes and even individual property holdings are by no
means self-evident constructs; there are many property arrangements that
people have quite consciously talked themselves into (as in the emergent
examples mentioned earlier from Eastern Europe and environmental
law). Then, too, there are other property arrangements, like “first posses-
sion,” that seem as much a part of nature as the summer sun—even if, as I
suspect, people have talked themselves into those understandings as well.
All these practices offer a very rich lode for narrative theory and indeed
for the theory of culture, and they open up the question of the ways our
aesthetic sensibilities bear on practical life. In fact, if (as I argue) property
regimes cannot get over the self-interest problem without imparting some
sense of a common good, then narratives, stories, and rhetorical devices
may be essential in persuading people of that common good—hence the
title of this book, Property and Persuasion.

What this book is about, then, is the various ways in which people
make up and change their minds about property, and the strategies and
arguments they use in persuading others to do the same. Sometimes, as in
the first and last essays, “Possession as the Origin of Property” and “See-
ing Property,” the subject is the kinds of things people “say” to make par-
ticular claims within an overail system that everyone thinks is natural—
“statements” like the rickety but somehow emphatic fence and the bed-
post gate of the picture. Needless to say, that sort of statement reveals a
good deal about the culture within which it is made. Several other essays
concern much more conscious assertions about whole property regimes;
these are, notably, the essays on storytelling (Chapter 2), the practices of
property (Chapter 3), and the ancient constitution (Chapter 4). Here read-
ers will find plenty of stories aimed at getting others to agree on the kind
of economic and political regimes that should be adopted, as well as the
regimes that are to be rejected and why (and, by the way, the enhancement
of wealth looms large in these stories, but so do some other issues). Some
other essays, like those on the comedy of the commons (Chapter 5) and

Introduction: Approaching Property 7

common law water rights (Chapter 6) are about historically mixed prop-
erty regimes, where the resources themselves (and the things we want to
do with them) seem to dictate that these resources will be most fruitful if
they are held in part individually, in part communally, or in part by the
public at large.” The ambiguously titled “Crystals and Mud” (Chapter 7)
concerns inconclusive property regimes, where property arrangements
seem to wobble between opposite poles; the essay on women and prop-
erty, in contrast, concerns one-sided regimes, where bargaining strategies
mesh unevenly, with rather serious consequences for the distribution of
property and even for total social wealth. Finally, because differing prop-
erty arrangements may seem “natural” to different people, some essays
also raise the issue of misunderstandings and losses that come from force
as well as persuasion, or from acquiescence rather than conviction.??
There is much persuasion in property, but there are breakdowns too, and
one hopes that they reveal by contrast what persuasion was supposed to
be about—though sometimes the breakdowns instead suggest just how
ambiguous persuasion can be.
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PART ONE

Initial Persuasions:
Talk About Property

These twa essays are about some very basic ways in which property re-
volves around persuasion. The first, “Possession as the Origin of Proper-
ty,” traces out what seems to be property’s quintessential moment of
chutzpah: the act of establishing individual property for one's self simply
by taking something out of the great commons of unowned resources. The
common law of property, through its variously named doctrines of “first
possession,” recognizes such self-created entitlements, but as the essay
shows, the necessary moves add up to a great deal of persuasion—or,
some might say, bluff.

The second essay, on property and storytelling, is about some consider-
ably more generalized persnasive efforts aimed at talking everyone into
recognizing property institutions, as opposed to this or that specific prop-
erty claim. In the essay ! ask why so many analytic property theorists have
lapsed into stories at crucial spots, and 1 show what the stories do for the
theorists—and what they tell the rest of us about the theories.



1

Possession as
the Origin of Property

How do things get to be owned? This is a fundamental puzzle for anyone
who thinks about property. One buys things from other owners, to be
sure, but how did the other owners get those things? Back at the begin-
ning, someone must have acquired the thing, whatever it is, without buy-
ing it from anyone else. That is, someone had to do something to anchor
the very first link in the chain of ownership. The puzzie is, What was that
action that anchored the chain and made an owned thing out of an un-
owned one? John Locke’s theory, once described as “the standard bour-
geois theory,”! is perhaps the most familiar to Americans. Locke argued
that the original owner is the one who mixes his (or her} labor with the
previously unowned thing, and by commingling labor to the thing,
establishes ownership in it.

This labor theory is appealing because it seems to rest on desert, but
unfortunately it creates still more puzzles. For one, without a prior theory
of ownership, what makes it so clear that anyone owns the labor that he or
she mixes with something else?® For another, even if one does own the la-
bor that one performs, what is the scope of the right that one establishes
by mixing the owned thing (one’s labor) with something else? Robert
Nozick pinpoints this issue with a clever hypothetical question: suppose I
own a can of tomato juice and pour it into the ocean. Do I now take title to
the seas?*

A number of thinkers more or less contemporary to Locke proposed a
different theory of ownership. According to this theory, the original owner
got title through the consent of the rest of humanity (who were, taken to-
gether, the first recipients from God, the genuine original owner).” But
here too there are some problems, notably those that the modern taw-and-

The original version of this essay appeared in 5z University of Chicago Law Review, 73-88
(1985). Reprinted by permission of Universily of Chicage Law Review.

1



12 Initial Persunsions: Talk About Property

economics writers would call “administrative costs”: how does everyone
get together to consent to the division of things among individuals?®

The common law has a third approach, which shares some characteris-
tics of the labor and consent theories but is still sufficiently distinct to war-
rant a different label. For the common law, possession or “occupancy” is
the origin of property.” This notion runs through a number of fascinating
old cases in property law. To be sure, a modern reader may entertain
some doubts about the current usefulness of such chestnuts, which are all
about acquiring title in such arguably unowned oddities as wild animals
and abandoned treasure. How many times, after all, may we expect to get
into disputes about our ownership of stray moose or long-buried pieces
of eight?

In fact, though, these old cases are not entirely academic. People still do
find treasure-laden old vessels,® and now more than ever, statesmen do
have to consider whether someone’s acts might support a claim to own

the moon, for example, or the mineral nodes at the bottom of the sea.?"

Analogies to the capture of wild animals have popped up time and again
when courts have had to deal with some “fugitive” resource that is being
reduced to property for the first time: oil and gas, for example, or ground-
water or space on the spectrum of radio frequencies.'

With these more up-to-date claims in mind, then, let us turn to that
homily of the common law, that first possession is the root of title. But
merely to state the maxim is to pose two critical questions: first, what
counts as possession? and second, why does possession count as a claim
to title?!! In exploring the quaint old cases’ answers to these questions, we
hit on some fundamental views about the nature and purposes of a prop-
erty regime.

Consider Pierson v. Post? a classic wild animal case from the early
nineteenth century. Post was hunting a fox one day on an unowned beach,
and he almost had the beast in his sights when an interloper appeared,
killed the fox, and ran off with the carcass. The indignant Post sued on the
theory that his pursuit established his property right to the fox.

Not sp, said the court’s majority. It cited a long list of learned authori-
ties to the effect that “occupancy” or “possession” went to the one who
killed the animatl or who at least wounded it mortally or caught it in a net;
these acts brought the animal within the “certain control” that gives rise
to possession and hence a claim to ownership.

Possession thus means a clear act, whereby all the world understands
that the pursuer has “an unequivocal intention of appropriating the ani-
mal to his individual use.”’® A clear rule of this sort should be applied,
said the court’s majority, because it prevents confusions and quasrels
among hunters (and coincidentally makes the judges’ tasks easier when
hunters do get into quarrels).
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The dissenting Judge Livingston somewhat flippantly commented that
the best way to handle this matter would be to leave it to a panel of
sportsmen, who would presumably cook the goose of the interloper. Ac-
cording to Livingston, the majority’s rule would discourage the useful ac-
tivity of fox hunting. Who would bother to go to all the trouble of keeping
dogs and tramping after the fox if the reward is up for grabs to any “saucy
intruder’?'4 If we really want to see that foxes don’t overrun the country-
side, we will allocate a property right—and thus the ultimate reward—to
the hunter at an earlier moment, so as to encourage his useful investment
in keeping hounds and his useful labor in flushing out the fox.

The problem of assigning “possession” prior to the kill, of course, is
that we don’t quite know when to assign it. Shall we assign it when the
hunt begins? When the hunter assembles his dogs for the hunt? When the
hunter buys his dogs?

Pierson thus presents two great principles for defining possessior, but
they are seemingly at odds: (1) notice to the world through a clear act and
(2) reward to useful labor. The latter principle, of course, suggests a labor
theory of property: the owner gets the prize when he “mixes in his labor”
by hunting. On the other hand, the “clear act” principle suggests at least a
weak form of the consent theory, insofar as the world at large might be
thought to acquiesce in individual ownership when the claim is clear and
no one objects.

On closer examination, however, the two positions do not seem so far
apart. In Pierson, each side acknowledged the importance of the other’s
principle. Although the majority came down for a clear rule, it tacitly con-
ceded the value of rewarding useful labor; its rule for possession would in
fact reward the original hunter most of the time, unless we suppose that
the woods are thick with “saucy intruders.” And on the other side, the dis-
senting Livingston also wanted some definiteness in the rule of posses-
sion. He simply thought the rule would be best understood if the relevant
community decided for itself the acts sufficient for possession—the rele-
vant community being hunters and “sportsmen,” who after all were the
people most often involved in the chase. Perhaps, then, there is some way
to reconcile the clear-act and the reward-to-labor principles.

The clear-act principle suggests that the common law defines acts of
possession as some kind of statement. As Blackstone said, the acts must be
a declaration of one’s intent to appropriate.'® Let us consider this possibility
in a later-nineteenth-century case involving possession of land. Brumagim
v. Bradshaw'® involved two claimants to a considerable amount of land
that had become, by the time the litigation was brought, the residential
and commercial Potrero district of San Francisco. Each party claimed to
own land through a title extending back to an original “possessor” of the
land, raising the question as to who had really been there first. More pre-
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cisely, the issue was whether the first of these purported possessors, one
George Treat, had really “possessed” the land at all. If he had not, his suc-
cessors in interest could not claim ownership through him, and title
would go to those claiming through a later “first possessor.”

Those who claimed through Treat put a number of facts before the jury
to establish his original possession. They particularly noted that Treat had
repaired a fence across the neck of the Potrero peninsula—to which the
other side rejoined that outsiders could still land in boats, and, besides,
there was a gap in the fence. Well, then, the Treat claimants went on, Treat
pastured livestock on the land—to which the other side replied that the
land had not been suitable for cattle even then, because San Francisco was
expanding in that direction. The court ruled that the matter was one for
the jury to decide, and that in making its decision, the jury should con-
sider whether Treat’s acts gave sufficient notice to the public that he had
appropriated the property."”

Now this emphasis on notice-giving seems to come down pretty firmly
for the clear-act theory of possession. But that theory leaves out some ele-
ments of the evidence. To be sure, all the talk about Treat’s fence suggests
that the first possessor is the first to inform the public of his claim. But the
parties’ arguments over “suitable use” seem to bear on the reward to use-
ful labor; that is, the first possession rule should give the property to the
first one to make good use of the soil. Why then did the court’s jury in-
struction ignore the value of rewarding useful labor?

The answer may well be that suitable use is also a form of notice. If out-
siders would think that a large area near a growing city was an aban-
doned lot because it was vacant except for a few cows, they might enter on
the land and claim some prime waterfront footage for themselves. In
other words, if the use that Treat made was unsuitable, his use would not
give notice to others of his claim. Thus to ask whether Treat used the land
suitably is just another way of asking whether he informed others of his
claim, particularly those others who might be interested cither in buying
the land from Treat or settling it for themselves. We are all worst off where
claims are vague: if no one knows whether she can safely use the land or
from whom she should buy it if it is already claimed, the land may end up
being used by too many people or by none at all.

Possession now begins to look even more like something that requires
a kind of communication, and the original claim to the property looks like
a kind of speech, with the audience composed of all others who might be
interested in claiming the object in question. Moreover, some venerable
statutory law requires the acquirer to keep on speaking, lest she lose title
through the odd but fascinating doctrine of adverse possession.

Adverse possession is a common law interpretation of statutes of limi-
tation for actions to recover real property.'® Suppose 1 own a lot in the
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mountains, and some stranger to me, without my permission, builds a
house on the land, clears the woods, and farms the lot continuously for a
given period, say twenty years. During that time, I am entitled to go to
court to force him off the lot. But if I have not done so at the end of twenty
years or some other period fixed by statute, not only can I not sue him for
recovery of what was my land, but the law recognizes him as the title
owner.”” The doctrine of adverse possession thus transfers property from
the title owner to another who is essentially a trespasser, if the trespass-
er’s presence is open to everyone and lasts continuously for a given
period of time, and so long as the title owner takes no action to get rid of
him during that time.

Here again we seem to have a wonderful example of reward to useful
labor, at the expense of the sluggard. But the doctrine is susceptible to an-
other interpretation as well; it is not so much designed to reward the use-
ful laborer as to require the title owner publicly to assert her right. lt re-
quires her to clarify that she, and not the trespasser, is the person to deal
with if anyone should wish to buy the property or use some portion of it.

Courts have chewed over at some length the elements that make up ad-
verse possession. Is grazing livestock a continuous use, so as to entitle a
livestock grazier to claim full ownership as an adverse possessor?® How
about farming, where intensive use is merely seasonal, or what about
merely taking care of a lawn??! Is a cave that encroaches deep under my
land something that is obvious to me, so that I should be required to kick
out the trespasser who operates it as a commercial attraction?? No matter
how much the doctrine of adverse possession seems to reward the one
who performs useful labor on land, over against the lazy owner who does
nothing, the crucial element in all these situations is once again communi-
cation. What “possession” means is acts that ““apprise the communityf,]
... arrest attention, and put others claiming title upon inquiry.’ "2

In Ilinois, for example, an adverse possessor may establish his claim by
doing no more than paying taxes on the property, at least over against an
owner who is familiar with real estate practice and records.?* Why is this?
Naturally the community likes to have taxes paid and is favorably dis-
posed toward one who pays them. But more important, payment of taxes
is a matter of public record, and the owner whose taxes are paid should be
aware that something peculiar is happening.® Just as important, the public
is very likely to view the taxpayer as the owner. If someone is paying taxes
on my vacant lot or empty house, any third person who wants to buy the
house is very likely to think that the taxpayer is the owner; and if  want to
keep my land I had better correct the misimpression. Adverse possession,
then, once again serves to make sure that the public can rely upon its rea-
sonable perceptions, and any owner who fails to correct misleading ap-
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pearances is apt to find his title lost to the one who speaks loudly and
clearly, even though erroneously.

Possession as the basis of property ownership, then, seems to amount
to something like yelling loudly enough to all who may be interested. The
first to say, “This is mine,” in a way that the public understands, gets the
prize, and the law will help him keep it against someone else who says,
“No, it is mine.” But if the original communicator dallies too long and al-
lows the public to believe the interloper, he will find that the interloper
has stepped into his shoes and has become the owner.

Similar ideas of the importance of commurication, or as it is more com-
monly called, “notice,” are implicit in our recording statutes and in a vari-
ety of other devices that force a property claimant to make a public record
of her claims, on pain of losing them altogether.?* Indeed, notice plays a
part in the most mundane property-like claims to things that the law does
not even recognize as capable of ownership. “Would you please save my
place?” you say to your neighbor in the movie line, to make sure that ev-
eryone knows that you are coming back and not relinquishing your
claim.Z Or in my former hometown of Chicago, one may shovel away the
snow in a parking place on the street, but in order to establish a claim to it
one must put a chair or some other object in the cleared space.

Why, then, is it s0 important that property owners make and keep their
communications clear? Economists have an answer: clear titles facilitate
trade and minimize resource-wasting conflict. If I am careless about who
comes on to a corner of my property, I effectively permit others to make
mistakes and to waste their labor on improvements to what I have allowed
them to think is theirs. 1 thus invite a free-for-ait on my ambiguously held
claims, and I encourage contention, insecurity, and litigation—all of which
waste everyone’s time and energy and may result in underuse or overuse
of resources. But if [ keep my property claims clear, others will know that
they should deal with me directly if they want to use my property. We can
bargain rather than fight; and through trade, all items will come to rest in
the hands of those who value them most. If property lines are clear, then,
anyone who can make better use of my property than I can will buy or rent
it from me and turn the property to his better use. In short, we will all be
richer when property claims are unequivocal, because that unequivocal
status enables property to be traded and used in its highest value.®

Thus, it turns out that the common law of first possession, in rewarding
the one who communicates a claim, does reward useful labor: the useful la-
bor is the very act of speaking clearly and distinctly about one’s claims to
property. Naturally, this must be in a language that is understood, and the
acts of “possession’ that communicate a claim will vary according to the
audience. Thus, to go back to Pierson v. Post, the dissenting Judge
Livingston may well have thought that the fox hunters are the only rele-

Possession as the Origin of Property 17

vant audience for a claim to a fox; they are the only ones who have regular
contact with the subject matter. By the same token, the mid-nineteenth-
century California courts gave much deference to the mining camp cus-
toms in recognizing various gold rush claims; the forty-niners themselves,
as the persons most closely involved with the subject matter, could best
communicate and interpret the signs of property claims and would be
particularly well served by a stable system of symbols that enabled them
to fend off disputes.?®

The point, then, is that “‘acts of possession” are, in the now fashionable
term, a “text”; and the comumon law rewards the author of that text. But as
students of hermeneutics know, the clearest text may have ambiguous
subtexts.®® In connection with the text of first possession, there are several
subtexts that are especially worthy of note. One such subtext is the tacit
implication that the text will be “read” by the relevant audience at the ap-
propriate time. But it is not always easy to establish a symbolic structure
in which the text of fitst possession can be “published” at such a time as to
be useful to anyone. Once again, Pierson v. Post illustrates the problem that
occurs when a clear sign (killing the fox) comes only relatively late in the
game, after the relevant parties may have already expended overlapping
efforts and embroiled themselves in a dispute. Similar problems occurred
from time to time in the whaling industry in the nineteenth century. The
courts expended some effort to locate signs of “possession” that were
comprehensible to whalers from their own customs, and that—like the
whalers’ own usual signals—came at a point in the chase that allowed the
parties to avoid wasted efforts and the ensuing mutual recriminations.?!

Some objects of property claims indeed seem to resist clear demarca-
tion altogether—ideas, for example.*? To establish property rights in such
disembodied items, we may be reduced to translating the property claims
into sets of secondary symbols that are cognizable in our culture. In patent
and copyright systems, for example, one establishes an entitlement to an
idea’s expression by translating the idea into a written document and
going through a registration process—though from the unending litiga-
tion over ownership of these expressions and over which notions can or
cannot be subject to patent or copyright, we might conclude that these sec-
ondary symbolic systems do not always yield universally understood
“markings.”* We also make up secondary symbols for physical objects
that would seem to be much easier to mark out than ideas; even a prop-
erty claim to land, that most massively physical of things, is now at its
weightiest in the form of written records.

It is expensive to make up these elaborate structures of secondary sym-
bols, as indeed it may be expensive even to establish a structure derived
from direct sensory symbols of possession. The economists once again
have performed a useful service in pointing out the costs entailed in estab-
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lishing any property system.* Indeed, we may not even establish such
systemns at all, unless our need for secure investment and trade is greater
than the costs of creating the necessary symbols of possession.

There is a second and perhaps even more important subtext to the
“text” of first possession: the tacit supposifion that there is such a thing as
a “clear act” unequivocally proclaiming to the world at large that one is
appropriating this or that—that is, the supposition that there are in fact
unequivocal acts of possession that any relevant audience will naturally
and easily interpret as property claims. Literary theorists of late have writ-
ten a great deal about the instability of texts. They have written too much
for us to accept uncritically the idea that a “text” about property has a nat-
ural meaning, independent of some group constituting an “interpretative
community,” or independent of a range of other “texts” and cultural arti-
facts that together form a symbolic system, within which a given text may
make sense.” It is not enough, then, for the property claimant to say sim-
ply, “It’s mine,” through some act or gesture; in order for the statement to
have any force, some relevant world must understand the claim it makes
and take that claim seriously.

Thus in defining the acts of possession that make up a claim to prop-
erty, the law not only rewards the author of the “text”; it also puts an im-
primatur on a particular symbolic system and on the audience that uses
this system. Thus for Pierson’s dissenting judge, who would have made
the definition of first possession depend on a decision of hunters, the rule
of first possession would have put the force of law behind the mores of a
particular subgroup. The majority’s clear-act rule undoubtedly referred to
a wider audience and a more widely shared set of symbols. But even on
the majority’s rule, the definition of first possession depended on a partic-
ular audience and its chosen symbolic context. Some audiences win,
others lose.

In the history of American territorial expansion, a pointed example of
the common law’s choice among audiences occurred in an instance in
which one group did not play the approved language game and refused
to get into the business of publishing or reading the accepted texts about
property. The result was one of the most arresting decisions of the early
republic: Johnson p. M'Intosh,? a John Marshall opinion concerning the va-
lidity of opposing claims to land in what is now a large area of Illinois and
Indiana. The plaintiffs in this case claimed through Indian tribes, on the
basis of deeds made out in the 1770s; the defendants claimed under titles
that came from the United States. The Court found for the defendants,
holding that the claims through the Indians were invalid for reasons de-
rived largely from international law rather than the law of first posses-
sion. But tucked away in the case was a first possession argument that
Marshall passed over. The Indians, according to an argument of the claim-
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ants from the United States, could not have passed title to the opposing
side’s predecessors because “fbly the law of nature,” the Indians them-
selves had never done acts on the land sufficient to establish property in it.
That is to say, the Indians had never really undertaken those acts of pos-
session that gave rise to a property right.¥

Although Marshall based his decision on other grounds,?® there was in-
deed something to the argument from the point of view of the common
law of first possession. Insofar as the Indian tribes moved from place to
place, they left few traces to indicate that they claimed the land (if indeed
they did). From an eighteenth-century political economist’s point of view,
the results were horrifying. The absence of distinct claims to land merely
invited disputes, it was said, which in turn meant a constant disruption
and dissipation of energy in warfare. In addition, uncertainty as to claims
meant that no one would make any productive use of the land, since there
is no incentive to plant when one does not know that one will still have the
land and its fruits at harvest time. From this classical economic perspec-
tive, the Indians’ alleged indifference to well-defined property lines in
land was part and parcel of what seemed to be their relatively unproduc-
tive use of the earth.®

Now it may well be that North American Indian tribes were not so in-
different to marking out landed property as eighteenth-century European
commentators supposed.*® Or jt may be that at least some tribes found
landed property less important to their security than other forms of prop-
erty—in migratory animals, for example—and thus felt no need to assert
claims of property to land.¥ But however anachronistic the Johnson
parties’ (ultimately mooted) argument may now seem, it is a particularly
striking example of the relativity of the “text” of possession to the inter-
pretative community for that text. it is doubtful whether the claims of any
nomadic population could ever meet the common law requirements for
establishing property in land. Thus the audience presupposed by the com-
mon law of first possession is an agrarian or a commercia} people—a peo-
ple whose activities with respect to the objects around them require an un-
equivocal delineation of lasting control so that those objects can be either
managed or traded.

Marxists would doubtless see in these commaon law property doctrines
still further proof of the relativity of ideas to economic substructure. The
law of first possession—the rule that a clear and visible demarcation of my
claim should confer some right—would appear to be just another item in
the intellectual baggage of capitalist production.

But perhaps the deepest aspect of the common law text of possession
lies in the attitude that this text strikes with respect to the relationship be-
tween human beings and nature. At least some Indians professed bewil-
derment at the concept of owning the land. Indeed they prided them-



20 Initial Persuasions: Talk About Property

selves on not marking the land but rather on moving lightly throughiit, liv-
ing with the land and with its creatures as members of the same family
rather than as strangers who visited only to conquer the objects of nature *2
The doctrine of first possession, quite to the contrary, reflects the attitude
that human beings are outsiders to nature. It gives the earth and its crea-
tures over to those who mark them so clearly as to transform them, so that
no one else will mistake them for unsubdued nature. The metaphor of the
law of first possession is, after all, death and transfiguration; to own a fox
the hunter must slay it, so that he or someone else can turn it into a coat.

To be sure, we may admire nature and enjoy wildness.** But those sen-
timents find little resonance in the doctrine of first possession. Its texts are
those of cultivation, manufacture, and development. We cannot have our
fish both loose and fast, as Herman Melville might put it.* The common
law of first possession makes a choice. The common law gives preference
to those who convince the world that they can catch the fish and hold it
fast. This may be a reward to useful labor, but it is more precisely the artic-
ulation of a specific vocabulary within a structure of symbols understood
by a commercial people. It is this commonly understood and shared set of
symbols that gives significance and form to what might seem the
quintessentially individualistic act: the claim that one has, by “posses-
sion,” separated for one’s self property from the great commons of un-
owned things.
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Property as Storytelling:
Perspectives from Game Theory,
Narrative Theory, Feminist Theory

Introduction

In the preceding essay I presented the claim of ownership as a kind of as-
sertion or story, told within a culture that shapes the story’s content and
meaning. That is, the would-be “possessor” has to send a message that
others in the culture understand and that they find persuasive as grounds
for the claim asserted.

In the present essay [ take up another kind of property story—indeed
an even bigger story. The stories in this essay are not just about a parficu-
lar piece of property in the sense of claims to this thing or that. The stories
that follow are instead about the very institution of property.

In a way, these big-picture property stories seem quite surprising and
peculiar because they have often been told by theorists who usually es-
chew the storytelling form as a means of conveying knowledge. Several of
these theorists are the same seventeenth- and eighteenth-century thinkers
who have been so influential in our modern conceptions not just of prop-
erty but also of economics and politics generally—thinkers who, like
Thomas Hobbes, hoped to ground the study of “political economy” on a
firmly scientific basis. As Hobbes put it, political knowledge “consisteth in
certain rules, as doth Arithmetique and Geometry; not (as Tennis-play) on
Practice onely.”

Given the analogy to “Arithmetique and Geometry,” one might sur-
mise that such theorists would wish to account for the institution of prop-

The original version of this essay appeared in 2 Yale Journal of Law and the Humanities, 37-57
(1990). Reprinted by permission of Yale Journal of Late and the Humanities.
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erty in a purely analytic way as well. That is to say, one might expect an
explanatory mode that the linguistic scholars describe as “synchronic” (as
opposed to “diachronic”). A synchronic account would treat its subject as
if all the parts occur at once, in an interlocking whole whose various as-
pects can be logically inferred and empirically verified, without reference
to time-related, “diachronic” matters that unfold and transform over the
course of the chronology.” To be sure, in a synchronic account one might
indeed perceive that things change as time passes, but if one has a proper
grip on the overall analytic framework, one sees that changes occur ac-
cording to set patterns, so that future states are predictable from past
states. The synchronic account would be, more or less, the systematic and
scientific explanatory mode: all changes in a given system are predictable
from a proper analysis of the system itself.

But however much the early modern theorists hoped to ground politi-
cal economy as a science, a reader cannot help but notice that their discus-
sions of property at some point take a striking turn toward a narrative or
diachronic explanatory mode, where——as in Hobbes’ dismissive example
of “Tennis-play”—time and cumulative experience play essential roles.?
Such accounts treat property regimes as if they had origins and as if their
subsequent elements emerged over time. Locke is undoubtedly the most
influential of the classic property theorists,* and whatever the demands of
scientific explanation, Locke used a narrative account in his famous dis-
cussion of property in the Second Treatise of Government. Although the
parts are somewhat scattered, the Treatise clearly unfolds a story line, be-
ginning in a plenteous state of nature, carrying through the growing indi-
vidual appropriation of goods, then proceeding to the development of a
trading money economy, and culminating in the creation of government
to safeguard property.® Indeed Locke’s choice of a narrative mode is all
the more striking because he appears to have been quite indifferent to the
factual accuracy of the story as a genuine history.

Almost a century later, William Blackstone launched into a quite simi-
lar pseudohistory in explaining property as an institution with an origin
and evolution: he, too, described human beings as beginning in a state of
plenty, gradually accumulating personal and landed property, and finally
creating government and laws to protect property.” And in more recent
days, the modem economist Harold Demsetz has chosen to illustrate his
theory of property rights by reference to a narrative history of an evolving
property regime among fur-hunting Indians on the American continent.’

Why have these theorists turned to storytelling to discuss property?
Why have they choosen a narrative explanatory mode, which often di-
verges from science and prediction and instead envisions events as un-
folding in ways that are, arguably, understandable only after the fact?
That is the subject of this essay, or at least it is one of the subjects. The
larger subject-behind-the-subject is of course the relation of property to
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storytelling generally: this essay asks why, in our general discussions of
who has what and how property gets distributed, we turn to narratives
instead of looking exclusively to scientific or predictive analytic
approaches. In treating that problem, the following pages borrow espe-
cially from game theory, narrative theory, and feminist theory.

The first part of the essay outlines the classical theory of property and
in particular identifies the kinds of rational utility-maximizing preference
orderings that this classical theory assumes in individuals. The next part
of the essay poses some practical difficulties for the classical theory; it sets
out a series of thought experiments on preference orderings and identifies
some quite familiar preference orderings that deviate from the classical
model. These “deviant” preference patterns are most interesting because
they are not simply “natural” or “just there”” in an assumed human nature
of raticnal utility maximization. Instead, they seem to require some post
hoc narrative explanation of how the preference-holders got that way.

The third part of the essay begins to explain why a property regime
needs the rhetorical mode of narrative and storytelling, a mode that seeks
to account for events only after the fact and that seems to assume a certain
freedom among actors that is at least somewhat at odds with a logical pre-
dictive account. This part uses game theory to argue that the classic prop-
erty theory itself has a kind of explanatory glitch: for property regimes to
function, some of us have to have other-regarding preference orderings.
These are preference orderings that the classical property theory would
not predict and can only explain post hoc, through a story. '

The last part of the essay offsets game theory with feminist theory and
the theory of narrative. Game theory suggests some reasons why the util-
ity-maximizing preference orderings seem more “natural” than others—
even though everyone knows that there are lots of non-utility-maximizing
preferences out there in the real world. But feminist theory and narrative
theory use storytelling to counteract the impulses that we see in game the-
ory. That is, we use storytelling to break the spell of individual maximiza-
tion, even among those more powerful than we; we tell tales to create a
community in which cooperation is possible. Finally, the essay returns to
the narrativity of classical property theory and links the storytelling of
classical property theory to a kind of moral discourse; it treats narrative as
an exhortation to the listener to overcome a game-theoretic, self-inter-
ested “nature” and to follow instead the cooperative preference orderings
that a property regime requires.

I. Preference Orderings in the Clasgical Analysis of Property

We often think of property as some version of entitlement to things: [ have
aright to this thing or that.” In a more sophisticated version of property, of
course, we see property as a way of defining our relationships with other
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people.'® On such versions, my right to this thing or that isn’t about con-
trolling the “thing” so much as it is about my relationship with you, and
with everybody else in the world: if 1 have a property right to this thing or
that, I can keep you from exercising any control over it or having any ac-
cess to it at all. That was Blackstone’s benchmark for property: property
was not just a “sole and despotic dominion,” but it was a dominion that
empowered the holder to the “total exclusion of the right of any other in-
dividual in the universe.”"

In fact, that is the garden-variety economic version of property: as an
institution, property revolves around the desire for resources themselves,
but it also revolves around the desire to control others’ access to those re-
sources, at least when the resources are scarce. On this classical view, the
institution of property mediates peopies’ conflicting desires about re-
sources, and it does so by allocating exclusive rights. If there were no
property rights in the berry patch, all of us would just have to fight all the
time for the berries. But instead, a property regime allocates this part of
the patch to X and that part to Y; and this {or any other) allocation gives
each owner a sense of security, so that she invests in cultivating and tend-
ing the plants—which she won't do if she thinks she is going to wind up
having to share the berries later with a lot of interloping loafers.!? Besides
that, exclusive property rights identify who has what, making trades pos-
sible among owners. As a result, everything gets more valuable. Why? Be-
cause the property regime encourages us to work on the resources we
have and then to trade the results of our work, instead of wasting time
and effort in bickering and fighting.

That is a very standard version of the virtues of property, and when we
break it down, we find several critical points. The first point is that de-
sire—that is, a desire for resources—is at the center of the whole institu-
tion of property. The second point is that in order to satisfy our desire for
resources, we heed the capacity to shut out others from those resources, at
least when the resources we want become scarce. And the third point, of
course, is that by allocating exclusive control of resources to individuals, a

property regime winds up by satisfying even more desires, because it me-
diates conflicts between individuals and encourages everyone to work
and trade instead of fighting, thus making possible an even greater satis-
faction of desires.

There is another element hidden in this analysis, though: it is the idea
that we already know, at least roughly, how people are going to order
their desires or, more technically, their preferences about themselves and
others and about their respective access to desired resources.

What is that understood ordering? Well, it comes to us, again like many
of our interesting ideas in this area, from the seventeenth century, and
most particularly from Hobbes first and later Locke. Hobbes’ major point
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about human preferences is that individuals want to live.?> Qur desire to
stay alive is just Hiere, omnipresent and undeniable; it needs no further ex-
planation. When push comes to shove, Hobbes thought, we will prefer
our own lives over other people’s,!* and by and large, we will also prefer
our lives over high-falutin’ causes, however noble. That is why in battle,
for example, as Hobbes so succinctly put it, “There is on one side, or both,
a running away.”" Locke’s major addendum to this picture was to show
the relevance of property to the desire to live. He pointed out that life de-
pends on property in a very primitive sense; if one cannot literally appro-
priate those berries and fruits, one will simply die.*®

And so acquisitiveness, the desire to have property, is “just there” too,
also universal and omnipresent. Thus one can always predict a human de-
sire to have things for one’s self or, as some say more recently, the human
propensity to be a self-interested, rational utility maximizer."” This pro-
pensity is just a kind of fact of life, and the eighteenth-century political
economists took it for granted, rejecting as unrealistic the earlier condem-
nations of acquisitiveness. They attempted instead to carry forward the
new science of political economy on the firm ground of irreducible self-in-
terest, and indeed they toned down the language of “avarice” into that of
the more benign “interest.”’®

Indeed, if we do take these preferences for life and acquisition as giv-
ens, then economics can make a bid to be a kind of logical science for poli-
tics and law. With these preferences understood, we can sensibly talk
about how the law gives people incentives to do this thing and that, and
we can manipulate future welfare by institutionalizing the proper ex ante
approaches.! Shifts of entitlements become predictable too, because we
know how people order their preferences; with that knowlege, we can
predict their responses and moves under different states of affairs.

That is what modern neoclassical economists do, more or less taking
these utility-maximizing preference orderings for granted and using them
to perform some very powerful and sophisticated predictions of property-
related behavior under varying circumstances. For example, they make
predictions about the production or consumption shifts that follow from
changes in costs, and they may predict something like a lowered provi-
sion of rental housing in the wake of added landlord repair costs.?® Under-
lying such predictions is an idea that people prefer more for themselves
rather than less, and that this preference ordering is an irreducible fact
that needs no further explanation—it is just there.?!

Note, however, that if we do nof have that starting point of a predict-
able set of preferences for “more” rather than “less,” then the ways that
people trade and otherwise shift their entitlements will be a little weird
and unpredictable. That means that in talking about property, and about
the ways people deal with it, at least sometimes we may have to turn to
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post hoc explanatory approaches to supplement our logical predictions.

That is, we may only be able to understand property arrangements

through narrative discourses like literature and history, discourses that

construct a story of how things got to be that way—a story in which there

were genuine choices along the way and in which things were not really

predictable in advance and did not have to wind up the way they did.?
That brings me to the next part of this essay.

IL. The Humdrum and the Weird;
ot, Predictable and Unpredictable Preferences

This part of the essay questions the idea that any given preference order-
ings are “just there,” as they seem to be in the standard classical and neo-
classical economic view. It suggests instead that even if one is quite sym-
pathetic to the classical view of self-interest, there are a lot of leftover
preference orderings that would not be predicted and that have to be ex-
plained in some way through an after-the-fact story. This section makes
that point through a series of thought expetiments on the ways that peo-
ple order their preferences about their own and other people’s access to
resources.

These thought experiments present scenarios about preference order-
ings in a situation where there are two people (you and I) and some Re-
source X that both of us desire. The scenarios presume five possible out-
comes, to wit:

o IgetalotofX, and so do you

* 1 get pretty much X (where “pretty much” is something over one-
half of “a lot”), and so do you

o I getalittle X, and so do you

e Igeta lot of X, and you get nothing

¢ [getnothing, and yougetalotof X

Obviously, these outcomes would not be exhaustive in the real world,
but they are enough to work with for now. In each of the following sce-
narios, “I” order my preferences among these possible outcomes, begin-
ning with the outcome that I desire most and moving downward to the
outcome that I desire least. Again, there is some mathematically large
number of ways that people might line up these outcomes, but I have cho-
sen six that are probably familiar to most readers and have given them
names so that they can be identified more easily. Here they are:

Number 1: John Doe (JD). This perfectly ordinary person has the follow-
ing ordering of preferences:
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Choice 1: Igetalot, you getalot
2: Igetalot, you get zip
3: I get pretty much, you get pretty much
4 1getalittle, you get a littie
5: 1 getzip, you get a lot

JD seems to be quite compatible with classical property thinking. His or-
der of preferences is based on a kind of self-interest that is “just there.” He
is not mean and is happy to have you get a lot of X where there is plenty to
be had, but not if your share cuts into his. And in general, he basically just
prefers getting more over getting less, no matter what you get.?

Number 2: King of the Mountain (KOM). A somewhat more competitive
type orders his preferences as follows:

Choice 1: I get a lot, you get zip
2 1getalot, yougetalot
3 I get pretty much, you get pretty much
4 1getalittle, you get a little
5: I getzip, you geta lot

KOM is getting a bit slippery, from the point of view of the standard pre-
dicted preferences. He reverses John Doe’s first and second preferences:
he doesn't prefer the situation of maximum combined utility (both get a
lot), but rather prefers the situation where he is the only winner. Still, ecc.)-
nomic prediction might be able to accommodate KOM; after all, KOM is
just like JD insofar as he maximizes his own take and his choices always
put getting more over getting less. He just competes a bit more with the
other guy. A little later, [ will argue that with respect to property, JD and
KOM are pretty much identical.

Number 3: Malice Aforethought (MA). This is a nastier character:

Choice 1: I get a lot, you get zip
2. lgetalittle, you getalittle
3:  1get pretty much, you get pretty much
4 Tgetalot, yougetalot-
5:  Igetzip, you get alot

MA is very slippery. MA would rather lose a great deal than have the other
guy win; his preference ordering is based on keeping the other guy down.
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He is not looking very self-interested any more, at least in the usual sense.
The reason is that he is “distracted” by interpersonal matters.

Number 4: Mom (or Good Citizen). Mom is a more comfortable figure,
and orders her preferences this way:

Choice 1: Igetalot, you getalot
2: 1 get pretty much, you get pretty much
3. 1get zip, you get a lot
4. Igetalot, you get zip (?)
5. Igetalittle, you get a little (?)

Interestingly enough, Mom too is out of line for a prediction based on self-
interest. Her first choice is like JD's (both get a lot), but after that she pre-
fers that both get a reasonably good deal, and thereafter she puts the other
person first. Why would a self-interested utility maximizer do that? She
wouldn’t. Again, Mom seems to be distracted by interpersonal matters.
But note, Mom'’s orderings choose highest joint utility first, the next
highest next, and so forth. As for the question marks by 4 and s: if Mom

gets a lot, maybe she can give you some; if she can’t do that, she might pre-

fer 5 to 4.

Number 5: Portnoy’s Mom (PM). She will be the first to tell you that her
order of preference is:

Choice 1: | get zip, you get a lot
2: Igetalot, you get aiot
3:  1get pretty much, you get pretty much
4: 1get alittle, you get a little
5:  Igetalot, you get zip

PM is even more out of line with a predicted preference ordering of self-
interested maximization. She would rather have the other person come in
first—but she’s not completely crazy, either, since her second choice is to
do well herself, as long as other guy does too.

Number a: Hit Me. This is a kind of natural victim:

Choice 1: [ get zip, you geta lot
2. Igetalittle, you get a little
3. Iget pretty much, you get pretty much
4: lgetalot, yougetalot
5 Igetalot, you get zip
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This character is out of the economic predictors ballpark. She is a mirror
image of Malice Aforethought: She wants to lose; she wants to be beaten,
preferably by somebody else.

So, those are the preference orderings. ] want to pause here a moment to
reply to some objections. The first objection is that pleasure (or pain) about
others’ gains (or losses) are a part of a person’s preference orderings; for
example, if I care about you, T always get a “lot” when you do. Now, this
may be s0, but it trivializes the whole idea of ordering preferences: getting
a lot would always come first, by definition.” So, to preserve the meaning
of ordering preferences about one’s own “take” in these two-party situa-
tions, 1 am using preference about one’s self in a narrower (and 1 think
more ordinary) sense of what one gets of Resource X.

The second and somewhat related objection is that a utilitarian/eco-
nomic position is agnostic about preference orderings; economists can
construct a demand schedule for any ordering of preferences. Perhaps
that is true, but if so, it means that economics loses its claim to predictive
power; e.g., in a world of Hit Me’s, we would see a higher demand for
goods as costs rise, offsetting the self-interest of John Doe.?> An economist
might be able to set the demand schedule if he knows the relative numbers
of Hit Me's, | Ds, etc., but that knowledge would have to come from some
other source.

Now I want to return to the main argument. Which of our preference
orderings can be predicted on the classical assumptions of self-interested
maximization? John Doe certainly can be, and King of the Mountain too, if
we assume that self-interest simply means indifference about others. Both
are maximizing their own “take,” and both consistently choose more over
less; preference orderings like that are assumed to be “just there,” without
any need for further explanation.

But how about the others? However odd they are and however small
their numbers, characters with the offbeat and unpredicted preference or-
derings of Numbers 3 to 6 do indeed seem to be around too, at least in
most people’s repertoire of experience. How do we know that? Well, for
one thing, these characters show up constantly in actual narratives, both
historical and fictional. In Shakespeare’s Iago or Gibbon’s Commodus, to
take just two illustrious examples, we see full-blown examples of Malice
Aforethought in all his vengeance and spite; more recently, we have been
seeing computer hackers who implant viruses for no apparent reasons
other than pride and meanness. Mom and the Good Citizen might be less
dramatic, but they too are all over the place in heroic novels and tales; in-
deed, according to feminist literature, the cooperative, helpful character is
really quite common.? Phillip Roth of course told the story of Portnoy’s
Mom? in a way that is readily recognizable by a substantial segment of
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the population, and feminist literature has a good deal to say about Hit
Me and about victimization generally.?®

Those other characters certainly make themselves felt in the law as
well. Here as in literature and history, some of the most interesting exam-
ples revolve about the Malice Aforethought character. in property law
there is a whole category of cases about people who build the so-called
spite fence; their story revolves about some character who goes to very
considerable expense to wall in a neighbor’s windows or put up some re-
pulsive object to ruin the neighbor’s view of the sunset.? An example
from a few years ago involved a disappointed Vermont landowner whose
neighbors blocked his efforts to rezone his lot for motel use; he decided to
use the property for a piggery instead.> One needs to know the story, the
narrative, to figure out how such people got that way.

Much sadder are the cases of Hit Me’s, the victims. The criminal law is
now seeing persons who give away all they have, even their lives, and ap-
pear consistently to defer to some others in what seems to be a kind of pa-
thology of other-regarding behavior. Perhaps such persons are not very
common and perhaps their motives are exceedingly complex, but their

plight does seem to attract an extraordinary level of popular fascination

and perhaps self-comparison.*

The Good Citizen or Mom is another category that shows up constantly
in law, and, generally speaking, the law tries to encourage her cooperative
behavior. The law allows people to set up all kinds of cooperative
arrangements; people can form contracts and partnerships, hold joint
bank accounts, and own property in various forms of common tenure.3
The law also polices cooperative arrangements and disfavors those in
which one person seems to take advantage of another, even though the
advantage-taking may fall within the formal terms of a given agreement.®
Moreover, while the law does not generally require that anyone assist an-
other who is in trouble, it does recognize that some people will volunteer
anyway and protects those Good Samaritans. Thus if John Doe’s careless-
ness causes an accident, and Mom stops to assist the victim, tort law may
make John Doe responsible for Mom as well as the original victim, on the
theory that he should have realized that she would try to help.*

The point of all this is that legal doctrines reflect the knowledge that
these other preference orderings exist; certainly there is no monolithic le-
gal expectation that everyone will behave as an individual self-interested
utility maximizer. The further point is that all these offbeat preference or-
derings suggest an element of indeterminacy in the ways that people use
property, trade it, transfer it. There is no single ordering of preferences in
the real world, and everyone knows it. Even supposing that most people
are indeed like John Doe, the rest throw in a kind of chaos factor that may
have odd effects in the world of property-holding.
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What does that mean? It means that even if we think the classical prop-
erty view is generally true, we are going to have to make some allowances
for oddities in the way people actually do order their preferences. And
that in turn means that the way we fix and trade entitlements is not going
to be perfectly predictable, from a set of maximizing preferences that'are
“just there.” At least some of the time, in order to figure out how entitle-
ments have shifted and settled as they have, we are going to have to have
to explain things after the fact, post hoc—that is, we are going to have to
tell a story.

III. Narrativity and the Property Regime

I want to go now to the point where the weakness of a single order.ing of
preferences is most telling. That point has to do with the very regime of
property itself. But to get to that point, I have to begin with an explanation
of a particular kind of property, that is, common property.

Common property is a kind of property system that often emerges
when it is impractical or expensive to have individualized property in a
given resource. For example, it might be awfully expensive to establish
and police individual rights to the fish in a large lake. At the same time,
though, the stock of fish is a finite resource, and it might be important to
restrain the total “take” of this resource, so that the fishery doesn’t get
overused or ruined and so that the fish can regenerate. What our
fishermen have to do, then, is to agree on some way that they can limit the
times they fish or the numbers they take or the way they restock the
lake—or do something else to protect the fish against decimation.®®

Note that our fishermen now cannot follow the preference choice “I get
a lot, you get a lot,” and just let all the fishermen take all the fish they
want. That is the choice of plenty, and these fish are not infinitely plenfiful;

. they are a limited resource. But the fishery resource is not easily divided

up among, the fishermen either; it would be most productively conserved
and used if all the parties were simply to exercise some forbearance. And
so they could be faced with what is conventionally called the prisoners’
dilemma: all parties have to give up something for the sake of a higher
long-term collective total, but itis not at all clear that they will do so, espe-
cially since each has some individual motive to cheat on any cooperative
arrangement.>

Now, this common-property problem creates a modification of the way
we can picture the preference choices that were available to our earlier
cast of characters, If we rule out the choice of plenty (i.e., “I get a lot, you
get a lot”), the remaining options fall into the familiar prisoners’ dilemma
square shown in the accompanying diagram.
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You cooperate You cheat

I cooperate (A} I get pretty much, (B) I get zip, you get lots
you get pretty much

I cheat (C) I getlots, you get zip (D) I get little, you get little

The best choice from the point of view of joint utility maximization is of
course Box (A), where each fisherman cooperates and curtails some of his
fishing for the sake of preserving the resource indefinitely for the whole
group. That choice would mean that everyone would get pretty much
over the long run, and the total fish taken would be maximized because
the underlying resource would be able to renew itself. But for each fisher-
man, the individual’s maximizing choice would be Box (C), in which he
cheats while the others cooperate; thus he would prefer that all the others
follow the rules and cooperate to curtail overfishing, while he “defects,”
or cheats, and takes all he can. But if each fisherman chooses this strategy
of cheating, the whole system is driven toward Box (D), where all parties
cheat, and the joint product winds up at a relatively puny level because
the fish are too depleted to regenerate. Thus the “cheating” choice can
turn a renewable resource—a “positive-sum” resource where there are
gains from cooperation—into an wasting asset, a “zero-sum” resource in
which all individual gains are at the expense of others, and in which the
resource eventually depletes, to the ultimate detriment of all the players.

Now let us review the choices of our cast of characters. How would
each character choose, if we rule out the option of plenty ("I get a lot, you
geta ‘lot")? And most important, would any of these characters be able to
sustain a cooperative arrangement and chose the optimal Box (A), where

everyone acts to get “pretty much” but not the individual maximum?

First and most important, John Doe and King of the Mountain would
not choose this cooperative Box (A). Where the option of plenty is gone,
these two characters would have identical preference orderings. In a situ-
ation of finite or scarce resources, when we have to strike out the prefer-
ence for everyone getting a lot, we see for both JD and KOM the following
ordering:

#1  (C)1getlots, you get zip

#2  (A) I get pretty much, you get pretty much
#3 (D)1 get a little, you get a little

#4 (B} I get zip, you get lots

When resources are limited, the cooperative management of common
property is a‘second choice for both John Doe and King of the Mountain,
Instead, in this situation of scarcity, they both have the same first choice: to
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take “the mostest fustest.” Hence the standard political economists’ pre-
diction, which is based on these characters, is what is often called the trag-
edy of the commons: unless restrained by some outside compulsion, each
tries to get the most for himself, and in the ensuing race, a resource that
could be renewable is driven instead toward ruination.”

Malice Aforethought wouldn’t put Box {A) first either. Striking the op-
tion of plenty makes no difference to his first choice, which is (C), “l get
lots, you get zip.” In this he is like John Doe and KOM, even though his
next choices would diverge from theirs. Mrs. Portnoy wouldn’t choose
box (A) either: her first choice remains (B) ("I get zip, you get lots”), which
of course just encourages Malice Aforethought. And Hit Me is like
Portnoy’s Mom in putting choice (B} first.

The heroine of the piece, then, is Mom (or the Good Citizen), who does
not put her own weli-being above yours but is not a fool about needless
self-sacrifice either. After the ruled-out choice of plenty (“1 get a lot, you
get a lot”), her next—and now first~—choice is the cooperative choice (A)
(“I get pretty much, you get pretty much”). This is the most productive
choice in a world where scarce resources have to be managed coopera-
tively; it is the choice that forbears to take the largest individual portion
and instead maximizes the joint product.

Now, here is the kicker. The larger implication of all this is that a prop-
erty regime generally, taken as an entire system, has the same structure as a
common property.® This is most notable at the formative stage. At the
outset of private property, people have to cooperate to set up the system—
they have to get themselves organized, go to the meetings, discuss the op-
tions, figure out who gets what and how the entitlements will be protect-
ed.® Even if the property regime is just a matter of customary practices
that develop over time, the participants have to cooperate to the extent of
recognizing and abiding by the indicia of ownership that their customs set
out.®® And indeed, even after a property regime is in place, people have to
respect each other’s individual entitlements out of cooperative impulses,
because it is impossible to have a continuous system of policing and/or re-
taliation for cheating. Thus a property system depends on people not
stealing, cheating, and so forth, even when they have the chance. Thatis to
say, all the participants, or at least a substantial number of them, have to
cooperate to make a property regime work."!

A property regime, in short, presupposes a kind of character who is not
predicted in the standard story about property. And that, | suggest, is why
the classic theories of property turned to narrative at crucial moments,
particularly in explaining the origin of property regimes, where the need
for cooperation is most obvious. Their narrative stories allowed them to
slide smoothly over the cooperative gap in their systematic analyses of
self-interest.
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One can sce the point in the various parts of Locke’s story about prop-
erty. He starts off with a tale of people in a state of nature, acquiring natu-
ral products like acorns and apples through the very labor of gathering
them; then realizing that wealth could be stored through the collection of
durables (like nuts and little pieces of gold); and finally, growing nervous
at the “very unsafe, very unsecure”” enjoyment of property in the state of
nature and joining with others to establish the civil society that will pro-
tect everyone’s hard-earned property.*

Hold it right there: joining with others? Just how did they form that
civil society and its government anyway? Who put in the time and effort
of schmoozing and getting the special committees together and hammer-
ing out the terms? Why didn’t they all just loaf around, as John Doe
would, choosing Box (C) in the hopes that other people would do all the
organizing work? And if they did let George do it, who is this George
character anyway? If there is a George, he looks an awfut lot like Mom or
the Good Citizen—somebody who would be willing to do some work for
the sake of the common good.

Blackstone’s story is a more connected narrative, but it slides over the
point even more easily. After a long tale about the way in which people
started to hold onto increasing numbers of objects for themselves, as they
became more talented and numerous, he points out that the “earth would
not produce her fruits in sufficient quantities, without the assistance of
tillage: but who would be at the pains of tilling it, if another might watch
an opportunity to seize upon and enjoy the product of his industry, art
and labour?'#3 Here is the very next sentence: “Necessity begat property,
and in order to insure that property, recourse was had to civil society.”
And that’s it.

Now wait a minute: if nobody would be at pains of tilling untess they
could capture the rewards, why should they be at pains of setting up a
civil society? Why don’t Blackstone’s characters sit around waiting for
George too?

In short, there is a gap between the kind of self-interested individual
who needs exclusive property to induce him to labor and the kind of indi-
vidual who has to be there to create, maintain, and protect a property re-
gime. The existence of a property regime is not in the least predictable
from a starting point of rational self-interest; and consequently, from that
perspective, property needs a tale, a story, a post hoc explanation.

That, I think, is one reason Locke and Blackstone and their modern-day
successors are so fond of telling stories when they talk about the origin of
property. It is the story that fills the gap in the classical theory, and that, as
Hayden White might put it, makes property “plausible.”** Narrative
gives us a smooth tale of property as an institution that could come about
through time, effort, and above all, cooperative choices.
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Cooperation, then, is a preference ordering that the classical property
theorists weren’t counting on in theory but that they can’t do without.
And so they have to tell a story to explain it, and rely on our imaginative
reconstruction from narrative to paint a plausible picture about how we
got these property regimes in the first place.

IV. Reprise: The “Naturalness” of Self-Interest
and the “Moralness” of the Property Story

Quite aside from the thought experiments we have run through and quite
aside from the striking case of the cooperative preferences that we need
for the institution of property itself, it should be pretty obvious that John
Doe’s self-interested preference ordering is only one among a number of
options. In the real world, his orderings have to be explained too; they
have a history too and need a story just like anybody else’s. The Critical
Legal Studies movement has been around long enough to get across the
idea that John Doe is just another story; it is instead the endless repetition
of ID’s “naturalness” that has made us think that his preferences are “just
there,” needing no further explanation or narration.*

Feminist theorists have made the point in another way: at least since
Carol Gilligan, and really for some time before, we have realized that
Mom or the Good Citizen—the caring, cooperative person generally—is
just as much “there” as the indifferent noncooperator John Doe.* Indeed,
feminist theorists have pointed out the importance of narrative in arriving
at preference choices: Mom talks things over and arrives at her preference
orderings through discussion and negotiation’’—perhaps at least some-
times because she has little to begin with and hence little capacity to retal-
iate against noncooperators. Presumably, from Mom’s (or Good Citizen
George's) perspective, cooperation would be the predictable set of prefer-
ences, while John Doe’s self-interest - would be the oddity, and John Doe
would have to be explained by some kind of story about how he got that
way.

So why is cooperation the preference ordering that seems to need the
story? There is, of course, the point that is made so tellingly by critical the-
ory and even more 50 by feminist theory: the dominant storyteller can
make his position seem to be the natural one.*® It is not too hard to envi-
sion the bland John Doe {(or perhaps the more competitive King of the
Mountain) as the surrogate for the liberal, the dominating storyteller and
béte noire of the Crits; while Malice Aforethought could stand in for the
patriarch, another dominating storyteller and nemesis in feminist theory.
And one should note that John Doe, King of the Mountain, and Malice
Aforethought all have a disturbing similarity in their patterns of prefer-
ences: where there is not enough to go around, where plenty is ruled out
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as an option, each of these characters prefers as a first choice “I get a lot,
you get nothing.” Perhaps this is why it is sometimes difficult to tell these
characters apart.

But there is more to be said about these characters than their identity as
a dominating group of storytellers. Consider Mom’s big problem: sup-
pose that she encounters John Doe, the blandest of these three
noncooperating characters. However much she may prefer cooperative
solutions, when she meets this noncooperator, she has to choose between
two roles she does not want. One of her choices is to be a Hit Me victim,
since her choice to cooperate would only meet John Doe’s choice to cheat,
which would put her in the worst of all possible positions. Her other
choice is to mimic John Doe himself by choosing mutual noncoopera-
tion—but that is a role that she realizes would lead to a collective loss,
which she also does not want. Thus unless she is dealing with another
Mom, another cooperator, she is stuck with a choice between Box (B) or
(D): the choice between cooperating and the great risk of domination or of
cheating and the certainty of the relative mutual impoverishment of “1 get
a little, you get a little.”

And that, I would suggest, is a big reason why John Doe seems like na-
ture, like something that is “just there,” while Mom seems to need a narra-
tive. John Doe chooses the safe route, the route that might lead to the jack-
pot if the opposite number is a cooperator/sucker, and that at least lets
him get a little bit if the other guy is another noncooperative John Doe.*

But Mom the cooperator takes risks for a common good. When it
works, everyone is better off, but when it doesn’t, she may lose horribly.
And she makes you wonder—how did she get that way? Why didn't she
take the safe route and cheat, like John Doe? Why does she hang in there,
hoping the frog will become a prince? What gives her the nerve to take a
risk that the other guy might be a cooperator too? More importantly, is it
really a matter of her nerve at all, or only of having no alternatives—of us-
ing imagination in the face of hopelessness, of creativity when she has no
leverage for retaliation? What's her story, anyway?

Thus we are back to storytelling. What's more, we need to consider not
just the story about Mom but also the story that she herself can tell. Mom's
storytelling both can create a sense of commonality and can reorder her
audience’s ways of dealing with the world. According to the narrative the-
orists, the teller of the tales has a vision of some kind of community, even
if it is only a community of two. The storyteiler places herself with the au-
dience experiencing the tale; she takes a clutch of occurrences and
through narrative reveals them for her audience as actions, with begin-
nings, middles, and ends—actions in which the audience can imagine
themselves as common participants or common observers.”
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When Mom tells us, “Here is what we (or they) did and how we (or
they) did it,” she transforms events into our experienced or imagined ac-
tions and in the process tells us who we are. This is the way the storyteller,
by structuring the audience’s experience and imagination, heips to turn
her audience into a moral community.* Moreover, by giving shape to our
experience of events, the storyteller in effect constructs our memories and
consciousness, so that we can draw on this new stock in the future, In this
sense, narratives change our minds and give us an opportunity to recon-
sider and reorder our approach to events. We can recollect them as actions
taken and not taken, and act differently in the future, instead of endlessly
repeating some formulaic, repetitive, and predictable response, as rocks
respond to gravity.™?

Perhaps this is what Mom is aiming at: narrative theory coincides with
ferinist theory in suggesting that preference orderings don't just come
out of nowhere. They may be constructs of narrative and negotiation and
may change over time, as we digest the stories of the places that our pref-
erences have led us, or may lead us in the future, unless we act to Iead
them instead.

Thus as the feminist theorist Robin West has pointed out—though in
somewhat different terms—narrative gives Mom a way to get John Doe to
exercise a little imagination and get him to take a chance on cooperating
too, for the sake of a larger good. She can tell him a story, she can let him
know that things don’t have to be the way they are; she can put together a
narrative to show how it feels to be in the other guy’s shoes and how it is
that mutual trust and cooperative efforts are not only possible but prefera-
ble from everyone’s point of view.%® In fact, there is even a story about this
storytelling endeavor, in a way: it is the tale of Scheherazade. But even
that is a particularly haunting story-of-storytelling, since the captive Sche-
herazade had no weapons but her wits, and her tale suggests that
storytelling may begin in weakness, telling tales to power.

Perhaps now we can take another guess at why Locke and Blackstone
and their successors have all told those siren tales about property, too.
Their theoretical self-interest had a fatal weakness too when it came to es-
tablishing a property regime. But if their tales could just get us fohn Does
over the hump of our conservative, unimaginative, play-it-safe self-inter-
est, they might get us to establish property regimes; they might get us to
recognize that if we all respect each other’s claims, we can encourage ev-
eryone to expend labor on the resources of the world, and we all will be
better off in the end.

And maybe that is the real story about why they told those stories and
why their successors continue to tell them. They may have been right or
wrong in their argument that property improves the lot of humankind;
and their smooth tales of property’s cooperative origins may well have
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slighted the emotional context in which cooperation takes place.* But
those tales are moral ones all the same, just as much as Aesop’s fables,
speaking to and constituting a kind of moral community and urging that
community to change its ways.
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PART TWO

Wealth and Community,
Then and Now

In the two essays in this part, [ locate some modern property issues in the
history of political institutions of the Atlantic world, and I illustrate the
historical relativity of our standard understanding of property as an insti-
tution to enhance wealth. In the essay “‘Takings’ and the Practices of
Property,” I consider a modern constitutional issue; in so doing 1 contrast
the wealth-enhancing notion of property with the ideas of an earlier time-
a time in which property was thought to be a means to foster and recog-
nize “propriety,” in the sense of a “proper ” ordering of social and political
life.

With the second essay, “Ancient Constitution,” I turn to an example
from the American past, that is, the Antifederalist understanding of the
“proper” political order, including property’s place within it. I pursue
this seemingly archaic understanding of “civic republican” order and its
critique of currently mainstream ideas; I then follow the Antifederalist
tracks as they continue to cross our political paths, especially in modern
local government in the United States.
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“Takings” and the Practices
of Property: Property as Wealth,
Property as “Propriety”

Introduction

Among the problems of the modern law of property, a certain group of is-
sues must place high on almost any ranking: those that are collectively
known as the “takings” issue. Takings problems swirl around the legiti-
macy of governmental regulation of individually held property, particu-
larly when a regulation affects the interests claimed by one or a small
number of property holders. Under some circumstances, it is said, gov-
ernmental regulation may legitimately limit or channel the owner’s use of
property; but under other circumstances it may not do so unless the gov-
ernment buys and pays for the private rights affected by the regulation. It
is the latter set of circumstances that agitates the voluminous case law of
takings, in which courts attempt to define just when a governmental ac-
tion turns as if from Dr. Jekyll into Mr. Hyde, from legitimate regulation
on the one hand into illegitimate, uncompensated taking of private prop-
erty on the other.

Scholars have joined judges in spilling a great deal of ink over takings,
with what sometimes seems to be maddeningly little coherence. Part of
the reason may be that the takings issue masks a logically prior question
of some difficulty: that is, in order to say when governmental action
“takes” someone’s property, we must have some idea about what rights
are included in property in the first place. Without such an underlying
idea, we cannot really tell what measures might even affect individual

The original version of this essay appeared in 33 NOMOS, 223-247 (1991). Reprinted by per-
mission of NOMOS,
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property rights, whether for good or ill, and certainly we cannot tell what
would count as compensation for any ill effects on property rights.

This point is amply illustrated in a number of examples from well-
known takings law, particularly in the defenses that governmental bodies
raise when someone charges that a given regulation takes private prop-
erty. For example, one common governmental defense is the argument
that the regulation merely prevents nuisances: your property is not taken,
this reasoning goes, if the regulation in question merely prevents you
from perpetrating a nuisance.? The idea here is that your property right
never included the nuisance activity in the first place, and hence you have
had nothing taken through the regulation. A second traditional takings
defense recites the governmental purpose of restraining monopoly: your
property is not taken if a regulation simply imposes some restraints on the
returns from your monopoly enterprise and instead limits you to a rea-
sonable return on your investment. The theory of this defense is that your
property rights never included a right to charge monopoly prices, which
give you extraordinarily high returns at the consumers’ expense, and thus
nothing within your property right is disturbed by the regulation requir-
ing reasonable rates.

There are more takings defenses, and 1 will come back to some of them
later in this essay. All of them raise further questions, but the specific ways
that these defenses are used, followed, or rejected is not the point. The
point js that these defenses show that in a very practical way, takings juris-
prudence depends on some underlying conception of what your property
rights entitle you to have and what they do not. You can only claim that
you should be compensated for adverse effects to something that is within
your property right. One might start, then, with the question, What
“takes” your property? But simply by looking at some cases, one quickly
arrives at a more general question, namely, What does your property right
include?

But then to answer this second question, we have to ask a third and
even larger one: what are we trying to accomplish with a property regime?
If we know the answer to this most general question about property, we
can begin to understand what we include in property and why, and what
we leave out and why, and thus what kinds of governmental actions we
deem to take property and why we 50 deem them. Though these ques-
tions clearly involve issues of theory, they are also intensely practical; and
practice itself should yield some information about which theory or theo-
ries best inform our general vision of property.

In this essay 1 am going to approach this most general! question—that
is, what we are trying to accomplish with a property regime—by reflect-
ing on an interesting theoretical approach put forth by the jurisprudence
scholar Stephen Munzer. While his approach is provocative and informa-
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tive, I think that it bypasses certain conceptions that in fact have been
most important to our historic property practices. What I am going to do
is to contrast Munzer’s property theory to two other conceptions of prop-
erty, each of which seems to me to have had considerably greater impact
on the things we have really had in mind in dealing with property.

But first, Munzer: in a single pithy article, Munzer summarizes the ap-
plicability to takings of a general typology of property that he has devel-
oped at length in his book, A Theory of Property.* On that theory, property
can be understood on the basis of three principles that give it direction.
Those principles are {a) preference satisfaction (that is, a combined ver-
sion of efficiency and utility),® (b} justice and equality, and (c) desert. Ac-
cording to Munzer, these three principles are pluralistic in the sense that
no one principle can be reduced to any of the others.® But my own view is
that these principles are not necessarily pluralistic at all, and the reasons
bring us back to the crucial issue—the purposes a property regime is sup-
posed to serve.

Munzer s principles certainly look divergent enough. Why then might
they not be pluralist—that is, how could any one reduce to any of the
others? One hint is that the principle Munzer calls “preference satisfac-
tion” comes first in his typology: on a closer look, it is entirely possible to
do something that Munzer himself does not do, that is, to construct a uni-
tary model within which his second principle (justice) and third principle
(desert) are entirely reduced to the first and all-powerful principle of pref-
erence satisfaction. That model of a property regime is very familiar in the
context of modern practices and in fact should already be familiar to read-
ers of this book. It ouflines a property regime whose dominating concern
is generally the enhancement of total social wealth, because that is what
preference satisfaction is all about. Indeed, not only is it possible to con-
struct a unitary preference-satisfying or wealth-enhancing model out of
the three principles, it is almost difficult to qvoid doing so, given the power
and dominance of this familiar conception of property’s role in our practi-
cal political economy.

All the same, this wealth-enhancing or preference-satisfying concep-
tion of property is not the only one available in our Western historical tra-
dition; there is another and far older traditional vision of property as a
practical social institution. On this traditional understanding, the implicit
aim of the institution of property is to secure to each person that which is
“proper” to him or her, in relation to each person’s role in the common-
wealth.

This essay will outline these two visions of the purposes of property, vi-
sions I believe have had a substantial impact on property practice. I will
begin by discussing the dominating, wealth-enhancing or preference-sat-
istying view and will do so by arguing that on this approach, Munzer’s
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three principles are not necessarily pluralistic but can rather be subsumed
easily into this single cluster of moral and political ideas. I will then reach
back to the older but far less systematically articulated vision of property
as “propriety"—securing to each the entitlements “proper” to that per-
son’s role.

My argument will be that there is indeed a pluralism inhetent in our
property practices, but it does not derive from any inevitable clash of the
preference satisfaction principle with either the principle of justice or the
principle of desert. Instead the real pluralism—which indeed constantly
refuels our endless discussions of takings—derives from the very dispa-
rate overall conceptions of property that have historically informed our
jurisprudential practices. Qur system is pluralistic because we have a
dominant, preference-satisfying practical understanding of property, but
it is subject to constant albeit often ili-articulated intrusions from the tradi-
tional, quite divergent understanding of property as “propriety.”

L Property as Preference Satisfaction

Preference satisfaction can easily be taken as a goal of a property regime;
indeed, most modern economic theorists focus on that goal. But it is
worthwhile to look closely at the means by which a property regime is
thought to maximize preference satisfaction. When we do so, we notice
that Munzer’s other principles for shaping a property regime—that is, jus-
tice on the one hand and desert on the other—need not be independent
constraints on preference satisfaction at all. Rather, they fit quite neatly
into the overall version of property as an institution that, first and fore-
most, maximizes the satisfaction of preferences by maximizing wealth.

Maximizing Preference-Satisfactions

How does the maximization of preference satisfaction occur in a property
regime? One approach—which seems to be shared by a surprising num-
ber of property scholars—looks at the world as if it contained a large but
finite number of good things, a kind of fixed bag of goodies whose total is
not much affected by the rules of allocation.” Taking this fixed-bag view
for a moment, if one were to try to distribute the contents so as to maxi-
mize preference satisfaction, then presumably the object would be to
divvy up the goodies in a way that most people like or at least prefer in
the aggregate to alternative divvying-up schemes. Thus, for example, all
(or almost all) the teddy bears would go to the toddlers, whereas all the
Alfa Romeos would go to my older brother and to others of like character
who have proved their devoted auto-mania over the years. Perhaps, too,
the streets and wilderness areas might go to the general public (since most
people might prefer their common ownership), but presumably clothes
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and dishes would stay in private ownership, supposing that most people
would rather own those items individually.® Naturally, given that any
world is likely to contain someone like Richard Epstein along with John

* Rawls, one can imagine that there would be some disagreements about

whether certain iterns should be public or private, just as there would be
some disagreements, within the private sphere, about who gets the Alfa
car and who gets the Omega watch, not to speak of Delta Airlines. But
once we decide these issues, that is, about which things we would rather
have in which hands, our fixed-bag property regime would attemnpt to
maximize preferences by getting the appropriate things in the relevant
hands and then calling the results “property rights.”

This approach can be fairly quickly dispatched, and not simply because
it is crazily optimistic about our collective powers of judgment about
other peoples’ preferences, which of course it is. The much more impor-
tant reason it can be dispatched is that it entirely misses the classic eco-
nomic point about property’s role in maximizing preference satisfaction.
On the classic view, a property regime isn't there just to divvy up the con-
tents of the bag (though it does that too); it is supposed to make the bag
bigger and put more things in it.*

How does does a property regime do that? Well, to get some idea, we
can compare a property regime to a nonpropertized commons. Let’s sup-
pose some berry patch is an unowned commons. According to the classic
view, the patch will be all right so long as there are a lot of berries and only
a few berry-eaters.'® But once the berry-eaters get numerous enough, they
start competing, and they are likely to get into conflicts about who gets
how many berries. Their competitiveness of course is one big reason why
it is crazy to be overly optimistic about our abilities to calculate just-so
shares when resources are finite.

But of course there is much more to the classic story: while everyone is
grabbing and fighting over the berries, nobody cultivates any berry
bushes. The whole patch is depleted and trampled from our mad grab,
and everybedy is worse off. But let’s suppose we have enough sense to in-
stitute a regime of property rights—any individual property rights—for
the patch: what happens now? Well, first of all, people stop fighting over
the berries. The new property regime has allocated the patch, or parts of
the patch, to one person or another—labor is a good claim, but it really
doesn’t matter who, just so long as everyone knows who has what. When
everyone knows that, they all stop wasting resources on grabbing and
fighting, or “rentseeking,” as this sort of activity is now fashionably desig-
nated.!! Second, individual owners are now secure in their little corners of
the berry patch, and this security encourages each to labor on his or her
corner to make it more productive. Finally, since everyone knows who has
what, the various owners can trade berries, or even whole berry patches,
30 that the one who values the berries or the berry patches the most winds
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up with them. How does that person show that she wants the berries the
most? The clearest signal she can give is that she offers the most for them,
that is, the most acorns or straw hats or tools or whatever else her labor
and foresight have allowed her to accumulate.

So the upshot of all this is that a property regime maximizes preference
satisfaction not just by divvying up resources, but by making resources
more valuable. The property regime creates a bigger bag, because in a prop-
erty regime, (a) we aren’t wasting time and energy on fighting; (b) we are
busily investing that time and energy in our own resources and thus mak-
ing them more valuable, knowing that we will get the rewards; and (c} we
can trade the products of our efforts; that is, we can make a smooth set of
Pareto-superior moves, whereby everybody is better off just because we
all get the things we want the most. We don’t need somebody else to allo-
cate finite sets of things to us—indeed, we are better off making our own
decisions, because one of the decisions that we make is the decision to
work harder to get more of what we want by trading with others.

All this means that available resources themselves are not finite in
value; they grow more valuable because we put our efforts into them.
And why do we put our efforts into them? Because we have property in the
resources and in their products. In a property regime, we are better off be-
cause property rights encourage us to enhance resources instead of dissi-
pating them and because we can make gains sheerly from trading things
we have for other things we want even more.

By the way, there are more public roads and other public goods in a
property regime, too. Some resources are most economically produced
and managed on a large scale, and because of these scale economies, they
are best allocated to joint control rather than to individuals. In a well-ciled
property machine, these kinds of products will wind up as joint property
of some sort—perhaps family property or corporate property, or perhaps
municipal or state or even national property. But we should note that this
joint or public allocation also expands the total bag of goodies, because
these kinds of resources are most productive in some kind of multiple
ownership.

The need for larger-scale management, incidentally, is a standard rea-
son for the power of eminent domain in our law, and this need provides a
well-known example of a limitation on individual property rights. Your
property does not include the right to extort a holdout price for property
that is most productively managed by the public. Hence you may have to
sell your property to the public at the fair market value of its private use,
and you don’t get compensated for any additional monopoly price you
might otherwise have charged the public.!?

Once again, then, this is the standard but very powerful story about
property as a preference-satisfying institution. According to that story, a
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property regime satisfies preferences not by divvying up a finite bag of re-
sources but rather by encouraging behavior that enhances resources’
value, making the total bag a whole lot bigger and more diverse.

With that, I will turn to the second and third principles that Munzer lo-
cates in a property regime, namely, justice and desert. Munzer himsetf
suggests that these principles act as pluralistic constraints on preference
satisfaction. My own view is that these principles do not necessarily imply
anything pluralistic or constraining at all, in the sense that they are in
some way incompatible with a preference-satisfying understanding of a
property regime. On the contrary, they fit quite handily with a property
regime whose purpose is seen as the satisfaction of preferences.

Justice or Fairness

Munzer means by “justice” a distributional constraint on property owner-
ship, which is evident in his calling the principle “justice and equality.”
But he does not mean equality across the board. Instead he takes his cues
from the best-known exposition of “justice as faimess,” that is, john
Rawls’ Theory of Justice.!> Munzer too, generally following the Rawlsian
tradition, treats the principle of justice as a tenet that requires not flat-out
equality of holdings and instead only a certain minimum set of holdings,
but these can be taken together with some acceptable level of inequality.™

But this understanding of justice (or fairness} is not difficult to justify
on preference satisfaction grounds and hence does not necessarily con-
strain or conflict with a preference satisfaction principle. It all falls into
place if one supposes a diminishing marginal utility of wealth. Now, that
is a controversial supposition, but it is at least reasonably plausible that an
additional dollar would be worth more to a poor person than to a wealthy
one. Some of the classic economic thinkers, like AHred Marshall, thought
so, and the idea may be implicit in our graduated income tax as well.®
Again, this view is not uncontroversial, but if we accept it at least hypo-
thetically, then some wealth transfers from the rich to the poor—to bring
the poor up to an appropriate minimum—will maximize the total amount
of preference satisfaction, since the poor get more satisfaction than the
rich out of the same resources.

On the other hand, there is a preference satisfaction limitation on such
transfers. That is, we wouldn’t want to take so much from the rich that
they get discouraged about investing. If they do get discouraged, then the
total bag of goodies shrinks too much; that is, it shrinks more than is war-
ranted by the incremental satisfactions of the poor.

We should note that this point ties in with the idea of “demoralization
costs” that Frank Michelman developed from the carlier work of Jeremy
Bentham.!® The idea is that if rich people (or any other people, really} have
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too many of their earnings redistributed, they will get discouraged, and
ultimately they will quit working. Why will they get discouraged and
quit? The basic reason is that their expectations are violated—that is, their
expectations of keeping the things that they invested in and worked on.
When these expectations come to naught, they get depressed, and so do
others like them, who would otherwise be toiling happily away without
gloomy thoughts of possible takings. This is of course another major way
of thinking about justice or faimess—nobody pulls the rug out from un-
der you.

But notice that it is the property regime that gives people thase expecta-
tions in the first place, and it does so for utilitarian reasons.'” We call cer-
tain things “property rights” and foster the expectation that owners can
control and enjoy the things they have worked for in order to encourage
both rich and poor to invest the labor, time, energy, and effort that will
make resources more valuable and the total bag bigger. To go back to the
takings issue, compensation is one tool we use to try to reduce the demor-
alization attendant upon public takings of private property, and thus tak-
ings compensation too has a utilitarian function.

But as Frank Michelman saw, our fairness and utilitarian considerations
lead in the same direction.’® It would be easy enough to imagine ourselves
living under a quite different set of expectations. For example, we might
expect that any time an individual acquired a significant amount of any-
thing, he or she would have to give it all up, in a sort of modern-day, oblig-
atory potlatch. If we lived under such a system, nobody would have her
expectations violated when her things were confiscated, and the system
would not be unfair or unjust in the sense of bait-and-switch or pulling the
rug out from under the citizenry. Individuals in such a system wouldn’t
get demoralized about the confiscation of their investments. They just
wouldn’t invest effort and energy in the first place, which of course would
mean that the system would be likely to produce a considerably smaller
total bag of resources and goods. But according to the classic property the-
ory, that result is the direct opposite of the outcome we seek in a property
regime. That is why we have what we call “fair”” or “just’” compensation
for takings of property—so that more investments will be made and more
aggregate preferences will wind up being satisfied.'

In short, it is pretty easy to see that our concepts of justice or fairness
are not necessarily constraints on a preference maximization version of
property but can easily be seen as a part of the very same moral and politi-
cal universe. We could easily look at these justice or fairness consider-
ations as elements in a unified overall design: the overall design is that the
property regime aims at encouraging investment and enterprise, and ulti-
mately at getting more preferences satisfied, since the behavior that is en-
couraged creates a bigger bag of more valuable things.
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Desert

The third principle in Munzers trio, desert, is mainly aimed at reward to
labor,® but this is even easier to justify on preference satisfaction grounds.
The reward to labor is an obvious corollary to a property regime that tries
to increase the bag of goodies by encouraging the investment of effort and
time. We should note, for example, that it is not just any old labor that gets
rewarded; nobody rewards anybody for sweeping sands into the ocean.
On the contrary, the labor that gets rewarded is the labor that produces
goods or services that people want. And so the reward to “deserving” la-
bor also falls into line with preference satisfaction. The deservingness that
counts is the labor that results in producing what people want.

In short, it seems entirely possible to construct a version of property,
and of takings of property, that includes all three principles in Munzer's
trio. The principles of preference satisfaction, justice, and desert can easily
be cast as a smooth and seamless whole—a whole that is entirely domi-
nated by maximizing preference satisfaction.

It is within the context of this whole that takings compensation is expli-
cable. When someone’s property is taken for some worthy public pur-
pose—worthy, by the way, on the understanding that public management
of certain projects is more wealth-enhancing than private management
would be—we do not depart in the slightest from utilitarian consider-
ations when we compensate the private owner. The owner is someone
whose labor and investment in her property may have produced highly
desirable things, and we certainly would not want to discourage this per-
son, or others like her, by removing the incentives to make these contribu-
tions to the total wealth. You can call it justice, you can call it desert, you
can call it encouragement of preference-satisfying behavior: they amount
to the saine thing.

By the same token, however, not all pubtlic measures raise a utilitarian
occasion for compensation. No public body need compensate any owners
when it prohibits a nuisance; what we call a “nuisance” is a use of prop-
erty that causes more harm to the neighbors than good to the owners, and
we don’t count it among the owners’ property rights, because to do so
would give encouragement to wealth-dissipating activity. By the same to-
ken, the regulation of monopoly requires ne compensation. Why not? Be-
cause it does nothing for preference satisfaction to encourage monopoly,
except, perhaps, as a limited way to encourage innovators—whose efforts
do count as property under our intellectual property laws. But monopo-
lists generally only restrict supply and charge higher prices, and thus they
restrain rather than expand total preference satisfaction. And so we try
not to give them any encouragement. Instead, we regulate their earnings
to some rate that would seem “‘reasonable” to a nonmonopolist, so that
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monopolistic ventures do not seem particularly attractive. As I mentioned
earlier, these kinds of regulation are defensible under our standard prac-
tices in our takings law; and once again, desert and preference satisfaction
do not diverge. Instead, they are part of the same strategy. The dominat-
ing partner in the strategy is preference satisfaction; the conception of
“desert,” like the conception of “justice” or “fairness,” is tailored to en-
courage behavior that maximizes that goal. And, finally, it is a goal that in-
forms a great deal of our modern legal practice about property—a great
deal, but not all, which brings me to the next subject, a quite different his-
toric conception of property.

II. Property as Propriety

I have gone through the ways in which property, viewed as a vehicle for
preference satisfaction, subsumes a set of principles of justice or fairness
on the one hand and desert on the other. What I want to do now is to de-
scribe a completely different understanding of a property regime. It is an
understanding based on a quite different conception of what property is
good for. This understanding of property can also include principles of
justice and desert, but they come out quite differently from the ideas of
justice and desert that are incorporated in a preference-satisfying under-
standing of property.

What is the purpose of property under this other understanding? The
purpose is to accord to each person or entity what is “proper” or “appro-
priate” to him or her. Indeed, this understanding of property historically
made no strong distinction between “property” and “propriety,” and one
finds the terminology mixed up to a very considerable degree in historical
texts.” And what is “proper” or appropriate, on this vision of property, is
that which is needed to keep good order in the commonwealth or body
politic.

Property, Propriety, and Governance

That “property” was the mainstay of “propriety” was a quite common
understanding before the seventeenth and eighteenth centuries. This un-
derstanding continued, albeit in abated form, even after the great revolu-
tions at the end of the eighteenth century. One early example is in the
work of Jean Bodin, a late-sixteenth-century French political theorist.
Bodin was well known in his day and was much quoted on the subject of
sovereignty, an issue of great moment at the time; he was commonly re-
garded as a monarchist and spokesman for the able French king Henry IV.

Bodin, for all his monarchist proclivities, nevertheless thought that
property was a fundamental restraint on monarchic power. We need to
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have property, he said, for the maintenance and rightful ordering of fami-
lies; families in turn were necessary as the constituent parts of the com-
monwealth itself.?

This version of property did not envision property as a set of tradeable
and ultimately interchangeable goods; instead, different kinds of property
were associated with different kinds of roles. The family property that
Bodin was talking about was almost certainly land—and not just any land,
but rather the specific landholdings associated with and “proper” to a
particular family. The law itself acknowledged the “properness” of land-
holdings to specific families and included a variety of restraints on alien-
ation by individual family members, in effect treating those individuals as
trustees for succeeding generations of their families.”

Moreover, in a European tradition stretching back at least as far as the
Midd}e Ages, land was associated with males. Men might acquire control
over property through their wives and female relatives, but women them-
selves generally lacked full control of land, Women rather had property
only in movables, which meant money and transient things; even their
limited landholdings were treated metaphorically as “movable.” In fact,
Howard Bloch, speaking of medieval France, has made the point that fe-
males were money: they were transient beings and the subjects of family
trades, as Bloch put it, “the kind of property which circulates between
men.”? But like money, women did not represent “immovable,” “real”
property. The only property that counted as real was land—an attitude
that continued well into the eighteenth century, when even the propo-
nents of commerce continued to discuss trade in feminized terms.?

What is perhaps most important, landownership, and indeed property
in general, carried with it some measure of governing authority, and this
authority had notably hierarchical characteristics.?® Indeed, property and
entitlement formed the key element in what the modern Critical Legal
Studies proponents might call the reproduction of hierarchy, though this
phrase would not have seemed in any way damning to those who ad-
hered to a traditional view. Quite the contrary, although it is difficult now
for us to reconstruct the attitude, property as propriety was a part of a
“mental world,” as Robert Darnton has said of prerevolutionary France,
in which “most people assumed that ... ineguality was a good thing, and
that it conformed to the hierarchical order built into nature by God him-
self.”% Property in this world “properly” consisted in whatever resources
one needed to do one’s part in keeping good order; and the normal under-
standing of order was indeed hierarchy—in the family,” in the immediate
community,?® in the larger society and commonwealth,* in the natural
world,*! and in the relation between the natural and the spiritual worlds.*

A person’s property fixed his location in this hierarchy. Thus a monarch
had his own property in the form of the royal domains; in theory (though
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the practice was much attenuated), he should not need to tax the subjects,
since the income from his domains would enable him, as the traditional
phrase put it, to “live of his own.” The idea was that his royal property
would provide him the wherewithal to exercise his role, that of overall
governance.® The members of the noble estate in turn had their own
lands, on which they were subrulers or “co-governors”; and other
subruling orders as well had the property they needed to maintain proper
order within their respective jurisdictions.* For example, municipalities
had their own endowments, which were managed by the ruling corpora-
tions of the “burghers” or “citizens,” a class that by no means included all
the residents of a given community but only its leading members.* One
should note that this pattern was brought to the New World cities as well;
Hendrik Hartog's history of New York centers on the city’s endowed
property and its management by the ruling “corporation,” and his work
illustrates the pattern associating property with govermnance well into the
early nineteenth century.*

Elsewhere in the areas colonized by Europeans, one finds this same as-
sociation of property with authority. The American colonial enterprises,
as well as the East India Company, were initially organized on this princi-
ple: the proprietors and charter holders acquired not only monopolistic
property rights in their respective colonial enterprises but also the right
and duty to govern the colonial charges and keep them in proper order.”
In a way, property merged with authority in American “civic republican”
thinking as well, a subject to which I return shortly and elaborate on more
thoroughly in the next essay.

Before the advent of modern centralized fiscal and bureaucratic tech-
niques, the Old Regime European countries, and to a somewhat lesser ex-
tent their colonies, all had a political organization that amounted to a kind
of farming-out system—a system that fused property with “proper” au-
thority.*® Monopolistic guild privileges governed large segments of the
economy—textiles, shoes, metalwork, and on and on. In justification of
their exclusive privileges, the holders of these monopolies were charged
with keeping their respective enterprises in “good order and rule.”* In
France, public offices, notably judicial magistracies, could be purchased
and were treated as hereditable property; as such, these magistracies be-
came the founding property for the so-called nobility of the robe that
came to dominate the French aristocracy in the eighteenth century.?® In
England too in the same era, some public offices were scen as freehold
properties of the officeholders.*! In short, in this tradition, all rights were
in some measure seen as property, and property brought with it sorme
measure of “proper”” authority, to be exercised ideally as a trust for those
to whom one was responsible for governing.
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Now let me come to a subject that touches on the theory of takings. In
the thebry of governance in the Old Regime monarchies, when a ruler’s
ordinary revenues failed to cover the expenses of governance, the ruler
had to ask his subjects for subsidies; even the king, it was said, could not
just take their property as he wished.* But the reason was quite different
from the reasons that are given by preference satisfaction theories. It was
not so much that confiscations of subjects” property would discourage
their industriousness but rather that the things that were truly the sub-
jects’ property were things that were proper to them—proper because the
subjects’ property enabled them to take their appropriate roles and to
keep good order throughout each corner of the realm.*

Though royal practice deviated far from this theory by the eighteenth
century, particularly on the Continent, a good deal of lip service was paid
to the notion that the king could not simply appropriate the subjects’
property. Certainly royal overreaching continued to be the subject of great
bitterness, recrimination, and even rebellion; the French Revolution itself
was preceded by years of complaint from various propertied classes
about royal inroads on their entitlements and “liberties.”

American “Republicanism” and Property

In America, a version of property as propriety can be located in an historic
political mentality that is now much discussed under the rubric of “civic
republicanism.” Republican property was not so hierarchical as monar-
chic property was, because it was thought that in a republic the people
rule themselves, and as a consequence a much broader range of citizens
needed to have property. Montesquieu’s writing supported this position,
and although he would never have advocated such a thing for monar-
chic/aristocratic France, he noted that democratic republics entailed a
much wider and more equal dispersal of property.** The reason, repeated
again and again in the early American republic, was that property lent in-
dependence to individuals and that independence enabled them to exer-
cise the autonomous judgment necessary for their common self-rule.
As to the persons who had little property or who——like married women
or slaves or children or madmen—were excluded from property owner-
ship on principle because of their purported incapacities and “dependen-
cy’’: republican theory had few qualms about excluding such persons
from the franchise.#” Thus republicanism had its own pyramid of hierar-
chy, although perhaps a more flattened one than monarchy or aristocracy.
But the logic was everywhere the same: ruling authority entailed prop-
erty, and vice versa. For all its rhetoric of equality, republicanism too di-
vided the populace into rulers and ruled, and the rulers, though they
might be called “the people,” were actually only those citizens who had
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the property necessary to make them “independent” and thereby capable
of participating in governance.®

It should be noted that in this republican idea of property, as in monar-
chic or aristocratic versions, not all property was alike. Jefferson’s
agriculturalism stemmed from the view that landed property particularly
fostered independence, and Jefferson was not alone in a certain republican
uneasiness about manufacturing and commercial forms of property.*®
Commerce entailed interdependence: one manufacturer or trader had to
depend on another and another and another. Thus the property acquired
from these interdependent activities was suspect, precisely because it was
not autonomous. In a way, American agrarians were not so far removed
from the medieval view that land was genuine and real, while money was
merely transient, dependent, effeminate, and unsturdy.

We should note as well that the republican vision of property was more
or less indifferent to encouraging accumulation or aggregate wealth, Re-
publicanism, like other “proprietarian” visions, associated property with
governance and good order, but republican good order entailed a certain
sturdy equality among those who counted as self-governing citizens.
Great differences of wealth might corrupt republican virtue and were thus
a special matter for republican atarm %

Moreover, in republicanism as in all proprietarian understandings,
governance and good order always included a duty of liberality to the
larger community, for the sake of the common good.*! For any version of
property as propriety, it was understood that the ill fortune of others pre-
sented the propertied with a duty to assist, and not with an occasion to re-
vile or shame those in need. Though the practice of generosity and contri-
bution was certainly subject to the predictable limitations of personal
cupidity, there was little question that generosity was a moral and politi-
cal duty of the haves to the have-nots—which was the same as saying, of
course, that generosity was a duty of those with authority, to those with-
out it Although there were certainly contrary murmurings earlier, it
was not until the nineteenth century, and the ascendency of a preference-
satisfying moral and political theory, that political thinkers systematically
argued against generosity to the poor because of potential wealth-dissi-
pating incentives and effects; as David Ricardo was to express this view-
point, relief to the poor should be resisted because it “invites impru-
dence” and only impoverishes everyone.>

Justice and Desert Under Property-as-Propriety

If we were to take propriety and good order as the objects of a property re-
gime, it is quite clear that considerations of “justice/fairness” and of “des-
ert” would have different meanings than they do where the goal of prop-
ety is taken as the maximization of preference satisfaction.
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“Justice” on this older understanding meant having that which is ap-
propriate to one’s station, as well as giving that vy'hich one’s station de-
mands. Property in the proprietarian version entailed governing author-
ity in some domain; but because of that authority, property was a kind of
trust as well. On such an understanding, it would not be considered un-
just or unfair to request a sacrifice for the sake of a larger community, es-
pecially from those whose property extends beyond their “proper” needs
or whose propertied role makes them responsible for good order in the
community.*

“Desert” on this understanding would also be based not on useful la-
bor but on status or station: one deserves to have that which is appropri-
ate to one’s role and station, but not more and not less. Many kinds of
goods might hardly be considered very firm property at all, since they had
no connection with the holder’s role in keeping proper order and were
thus merely “acquired” and accidental.® Perhaps connected with th.at
idea, aggrandizement beyond one’s station routinely met with outrage in
the era before the great revolutions, as, for example, in the harsh treat-
ment to “regrators” and hoarders in Stuart England and in colonial Amer-
ica as well.®

This set of attitudes now seems quite antiquarian, as indeed it is. But we
still hear some echoes, perhaps most notably in connection with welfare
law and policy. One example is Charles Reich’s famous argument about
the status of governmental benefits as property: his argument, among
other things, is that benefit recipients are a part of the body politic and as
such have a “rightful claim” to hold these benefits as property, so that
they can maintain their “independence” and participate in the common-
wealth.”” Cass Sunstein has worked some of these themes in his own con-
siderations of welfare law, and, not surprisingly, he has done so with a
nod to the republican theory of seventeenth-century England and the
early American republic.”®

An attractive feature of the older view, for Sunstein and for others, isno
doubt the concept of trusteeship that permeated the idea of property as
propriety. Property endowed the haves not only with rig_hts but also with
responsibilities about the disposition of property; their property was
theirs only in trust for family, community, and commonwealth. A ml.JC{h
more problematic feature of this older view, for Sunstein ar-td other civic
republican revivalists, is of course the profoundly hierarchical character
of the older ways of thinking about property—a flavor perhaps best cap-
tured in the ambivalence of our contemporary response to the phrase *“no-
blesse oblige.”%

Despite that ambivalence, one might well suspect that a substantial mo-
tivation in our welfare laws stems not so much from sophisticated prefer-
ence-maximizing theory—the supposed declining marginal ufility of
wealth and all the rest of it—as from the older conception of property as
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propriety. Many who support welfare may well do so out of a sense that
poverty (and perhaps great wealth too) is a kind of disorder in the repub-
lic, that our poorer citizens should have the economic means to escape this
disorder, and that our wealthier citizens have a duty to help out. In some
measure the sense may be that the disorder of poverty brings scandal and
disgrace to our community and that the station of propertied persons
obliges them to do something to remedy the situation.

“Propriety” in Modern Property Law

At this point | will return to the takings issue and to the question of which
elements in takings law are pluralist and irreducible and which are not, It
seems to me that the genuinely pluralistic character of our takings law
stems from its reflection of two complete but different ideas about what
property is good for. The first and dominating idea casts property as an
engine for the maximization of preference satisfactions; the second, now a
weaker but still very stubborn idea, casts property as the vehicle for pro-
priety and decent good order.

The preference-satisfying vision of property is so common that its argu-
ments and its takings applications seem almost self-evident. Richard
Epstein’s book Takings runs through these arguments with confident facil-
ity. The arguments really reduce to one: that uncompensated redistribu-
tions violate the very purpose of a property regime, namely, to increase
the size of the bag of goods or, as Epstein puts it, the size of the pie.®

But property in the second sense, that is, property as propriety, as the
foundation of decency and good order, appears in our property law as
well. Where does this occur? Some examples appear, once again, in com-
monly used judicial tests for governmental takings of private property.
One such test places special limitations on governmental actions that con-
stitute “physical invasions” of individual property.5' On a preference sat-
isfaction view, property should be more or less all alike; a physical inva-
sion is like any other adverse effect on property, raising only questions of
dollar values and demoralization costs. But the matter looks different on a
view of property as propriety: a physical invasion is particularly repre-
hensible because it is a special affront to the owner of the property; it is a
pointed violation of his or her understanding of decency and order.

An even more telling example lies in a kind of secondary test under the
rubric of “diminution in value,” Generally speaking, a regulation that
drastically reduces the value of a property may be equated with a taking
of that property, though the line-drawing on this issue is fraught with dif-
ficulty.*? One subtest for diminution in value has inquired whether the af-
fected property can continue to produce a reasonable income after the reg-
ulationis in place; if 50, on this test, the diminution has not crossed the line
to a taking.?
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This is a “test” that seems incomprehensible from a utilitarian or pref-
erence satisfaction point of view, where the issue should be the effect on
the owner’s “demoralization”” and future willingness to work and invest.
But the underlying idea here is not preference satisfaction at all. The pre-
supposition is that the owner does not need more than a decent income, as
opposed to a maximizing income, from his or her property; heI‘the the leg-
islature’s imposition on the property may be treated as a legitimate de-
mand on a citizen, so long as the citizen’s decent and proper income is pre-
served.

Similarly, another common takings test balances the owner’s private
loss against the public’s benefit. But this test is also opaque from the point
of view of maximizing preference satisfaction. Large public benefits might
justify a compensated taking through eminent domain but not an uncom-
pensated taking. Why should a particular private owner lose expected
rights simply because the public gains are great?* From the_ angle of v1
sion of property as propriety, on the other hand, this balancing of .pubhc
gain against private loss suggests that citizens have a dl:lty to give up
those things which their representatives think the community can use bet-
ter than they. This balancing test harks back to the underlying idea of
property as propriety, namely, that property carries the authority, but also
the responsibility, of a trust to the larger community.

Conclusion

Summing up all this, | have been arguing for several propositions .in this
essay: first, that we have two major and divergent overall conceptions of
the goals of a property regime, namely property for preference satisfac-
tion and property for propriety; second, that these different postures to-
ward property are not compatible; and third, that we can see their incom-
patibility at a number of practical junctures in our extremely confused law
of takings.®> Thus it is undoubtedly the case that the principles of takings
compensation are pluralist or even incoherent in the sense that some ele-
ments may be in potential conflict with others. Indeed the uncertain his-
tory of our own takings law reflects that fact.

But the incompatible elements do not have to do with any necessary
clash among the several guiding principles that Stephen Munzer so inter-
estingly sets out for modern property regimes, that is, preference satisfac-
tion, justice, and desert. On the contrary, that trio of principles can easily
be subsumed under the imperial first principle of preference satisfaction.
Instead, the incompatible elements in our takings law emerge from the oil-
and-water mixture of a dominating preference-satisfying conception of
property on the one hand, with a weaker but very different histprical con-
ception of property as propriety on the other. What we have, in short, is
two quite different historical visions of the purposes for which we have a
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property regime in the first place. We have never entirely abandoned the
one or fully embraced the other—and our takings law is left to muddle
along with the consequences.
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4

Ancient Constitution
Versus Federalist Empire:
Antifederalism from the Attack on
“Monarchism” to Modern Localism

Introduction

Antifederalism is generally thought to represent a major road not taken in
our constitutional history. The Antifederalists, after all, lost the great de-
bate in 1787-1788, while their opponents’ constitution prevailed and pros-
pered through the years. If we had needed proof of the staggering victory
of the Federalist constitutional project, the bicentennial celebrations of
1987 would certainly seem to have given it, at least insofar as victory is
measured by longevity and adulation.

One of the most impressive signals of the Federalists’ triumph is the
manner in which their constitution has come to dominate the very rhetoric
of constitutionalism. This is particularly the case in the United States,
where the federal Constitution has the status of what might be called the
“plain vanilla” brand—a standard by which we understand and judge
other constitutions, as, for example, those of states and localities.! The fed-
eral Constitution’s rhetorical dominance has extended to some degree
even to other parts of the world, when foreign citizens have looked to it
for guidance about their own governmental structures.”

What, then, might be left over for the defeated Antifederalists? This es-
say is an effort to reconsider the degree to which the Antifederalist road
may still be trod after all, and in particular to reconstruct some elements of
Antifederalism that have been incorporated into a tradition of local auton-
omy that continues to this day. That tradition in turn rests on a different

The original version of this essay appeared in 84 Northwestern University Law Review, 74-105
{1990). Reprinted by permission of Northwestern University Laro Review.
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and much older version of constitutionalism than the Federalists’ plain
vanilla variety.

In this sense the essay elaborates the themes of the last and explores
what seems to be an antiquated constitutional mode of thought—one
closely associated with the understanding of property as propriety, dis-
cussed in the previous essay. Here, of course, the older constitutional tra-
dition was filtered through a specifically American context, where issues
of “republicanism’ loomed large, even though the origins of the tradition
were European. The essay will proceed roughly through the following
main lines: at the outset, I will try to get at the older political outlook by
exploring the ways in which Federalist plans clashed with it, a task that re-
quires me to locate Federalist constitutionalism historically and theoreti-
cally in the eighteenth-century Western political topography. Then I will
pick up the Antifederalists’ charge that the proposed Federalist constitu-
tion was “monarchical.” This was a significant argument because, as we
will see, there were a number of striking parallels between European mo-
narchic projects and the Federalists’ centralizing and commercializing
plans. Neither the European monarchists nor the Federalists had much
use for the “ancient constitution” so dear to the Antifederalists or to their
European traditionalist counterparts, but it was on that traditional consti-
tutional understanding that the Antifederalists tried to construct a posi-
tive program, as we shall also see,

Even the Antifederalists’ defeat at the polls did not entirely settle the
matter of American constitutionalism, at least as a practical matter. The
Federalists’ rhetoric has clearly dominated American constitutional dis-
cussions ever since their victory in 1787, but in spite of that, Antifederalist
attitudes have continued to enjoy a kind of unacknowledged under-
ground afterlife, most notably in local political practice. To be sure, these
underground practices have been very much affected by the Federalist as-
cendency, and this essay will conclude by discussing some of the ways in
which our localist tradition has been affected by its complex symbiosis
with the centralizing and commercializing Federalist program.

Here, then, is the starting point: the location of the Federalist ship of
state in the Atlantic world’s political ocean of the day.

1. The Plain Vanilia Constitution
and the Ancient Constitution

Without question, there are innumerable ambiguities in the Federalists’
plain vanilla constitutional model, and there always have been.? Without
question too, there have been quite far-ranging attacks on the original
plain vanilla model and departures from it as well. Several legal scholars
have argued that these departures occurred particularly during this cen-
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tury, as New Deal concepts were incorporated into the national governing
scheme.* Still, that plain vanilla Federalist model has a set of elements that
have always been widely understood and widely thought to structure the
actions of our national government.

Our government is supposed to function in theory—if somewhat im-
perfectly in fact—through a series of familiar mechanics. There are divi-
sions of branches and checks and balances among the branches; there are
equal and uniform natjonal laws operating directly on the people; there is
a direct popular representation, constructed in such a way that many in-
terests appear in the representative body and such that no one interest can
dominate the others.

One underlying theme of these structural features is the protection of
rights, since the mechanical operation of the whole structure works to im-
pede incursions on individual entittements. Historically, the right that was
thought to need greatest protection was the right to acquire and hold
property.” Today, of course, the emphasis on protecting property is subject
to considerably more debate—much of it concentrated on current consti-
tutional issues of regulatory takings of property—and some of this debate
is very heated indeed.® But however one comes out with respect to these
modern issues, it is still fair to say that the plain vanilla model of a consti-
tution, with its attention to individual entitlements, is one that Marxists
might still dub bourgeois democratic—that is, a constitution that has al-
ways had close connections with the entitlements consciousness of a capi-
talist economic process.

On the other hand, there are other constitutional models too, even
though, in our own time, their operations are often explained or criticized
by reference to the plain vanilla model. When we think back to the time of
the adoption of the Constitution and to the debates over its ratification,
the provincialism of our view comes into particularly sharp relief. The de-
bates of that time show how mistaken it would be to suppose that the Fed-
eralists’ constitution has always represented the basic model of a constitu-
tion, on which all others are more or less mere variants.

Years before we adopted our plain vanilla model, there was a very dif-
ferent vision of constitutionalism, a vision captured in the phrase of J.G.A.
Pocock in his justly famous book The Ancient Constitution and the Feudal
Law. Indeed, it is difficult to see what our plain vanilla version was all
about unless we note its sharp break from this older version of constitu-
tionalism, which, following Pocock—and indeed the rather common us-
age of the eighteenth century—I will call the “ancient constitution.”’

Constitutionalism on the model of the ancient constitution was a vision
of fundamental law deriving from long-standing ways of doing things,
justified either by the sheer antiquity of practice or by the wisdom and
suifableness that antiquity signifies.? Pocock himself has concentrated on
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the so-called civic republican tradition in the British version of the ancient
constitution, and indeed his work has sparked a renewed interest in the
civic republicanism in early America.® But in a wider understanding, the
ancient constitution was not necessarily linked to republicanism; the term
could be understood to apply to a great range of practices so long as they
were seen as fundamental law. Indeed, in this broader sense, the ancient
constitution encompassed all kinds of long-established laws, charters,
practices, customs, and local privileges—not the least of which might be
local economic privileges—that were thought to be constitutive of a given
political realm, whether republican or not.

The elements of ancient constitutionalism were thus those ways of do-
ing things that were so well established as to count as the “nature” of a
given polity. Indeed, a constitution on this older model has close connec-
tions with the medieval and early modern vision of a “body politic.” Just
as one’s personal physical makeup is one’s constitution, so a political con-
stitution was seen as the way that the body politic was framed and held
together; the constitution was the set of established practices that gave
that body politic its proper identity.'?

We still hear an echo of this usage in the way that the British talk about
the “English constitution.” But in the seventeenth and eighteenth centu-
ries, it was a commonplace throughout the European world that political
life was organized about long-standing “constitutions” or “fundamental
laws.” These views were expounded by some able and well-known writ-
ers, such as Montesquieu and, somewhat later, Burke; but the general atti-
tude was so widespread as to need no exposition—except of course as the
“fundamental laws” came under increasing threat, particularly from the
monarchs of the middle and later eighteenth century, of whom I will say
more shortly.” The American colonists were by no means exempt from
this traditionalist approach to politics, and in the early eighteenth century,
for example, they argued that colonial political practices were based on
the “ancient” rights declared in charters or custom—and were not to be
altered at the whim of the crown.”

In this political tradition, it was well understood that fundamental laws
and constitutions might take different names and describe quite different
governmental institutions; as one eighteenth-century German jurist re-
marked, “England must be governed according to the English [constitu-
tion], Sweden according to the Swedish, Poland according to the Polish,
Germany according to the German and also Wurtiemberg according to
Wirttemberg’'s own ancient constitution.”!* As a matter of fact,
Wiirttembergers referred to their ancient constitution as the “good old
law,” a somewhat vague composite in which they included their vestigial
representative assembly of estates, along with the rest of their time-hon-
ored political, ecclesiastical, and legal relations.™*
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Somewhat later, Tocqueville used a different term—"aristocratic”~to
describe this traditionalist and particularistic political mindset in the
prerevolutionary era that he called the Old Regime. His usage of “aristo-
cratic” was less a reference to hierarchy than a term to distinguish the un-
differentiated universalism that he found in nineteenth-century American
attitudes. As Tocqueville said, by way of comparing the earlier attitudes
with the egalitarianism among his own contemporaries, “among an aris-
tocratic people each caste has its own opinions, feelings, rights, customs
and modes of living."15

In using the term “aristocratic,” what Tocqueville seemed to have had
in mind was a concept of privilege that is now somewhat unfamiliar to us
but was much more prevalent in the eighteenth century. In this older con-
ception, as the modern commentator C.B.A. Behrens has explained, “priv-
ilege” did indeed include hierarchy but did not end there. Privilege then
did not necessarily imply, as it usually does today, an unjustifiable special
favor to some groups over others. The concept was rather a larger one, de-
noting the way that a multiform society was organized into distinct ele-
ments, all of which were “constituted bodies” with their own privileges.1¢
Hence an actual “aristocracy’’ or nobility was only a subset within a multi-
plicity of privileged corporate groups and bodies, in a society in which
“privilege was an integral part of the social order.”"

In practice, then, the ancient constitution was a dizzying array of par-
ticularistic privileges, enjoyed by localities and groups in their corporate
capacity. Here is the way one Frenchman described the nature of the eigh-
teenth-century French political scene:

Imagine a country where there are a great many corporate bodies, The result
is that ... one hears talk of nothing but rights, concessions, immunities, spe-
cial agreements, privileges, prerogatives. Every town, every community, ev-
ery province, every ecclesiastical or judicial body, has its interest to defend
in this confusion.!®

Even though the contents of this sort of constitutionalism varied from
place to place, another historian, Robert R. I'almer, observed that in the
era preceding the French Revolution, political commentators saw the At-
lantic political culture as being all of a piece; they were perfectly comfort-
able comparing the institutions of Poland and Virginia, Venice and Ge-
neva, Belgium and Hungary, Ireland and the provinces of France.!®

But certainly the political culture of the ancient constitution had a
sharply different set of characteristics from our plain vanilla version of a
constitution. In the first place, the ancient constitution was distinctly not a
political vision of impartiality or equality under uniform law. It rather rec-
ognized the special and particularized customary privileges of provinces,
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guilds, municipalities, families, ecclesiastical groups, nobles of varying
gradations, assemblies of estates, and on and on, where all these elements
enjoyed some measure of “co-governing” power with whatever pur-
ported to be the central avthority.?®

Nor, in the second place, did this version of constitutionalism have
anything to do with free enterprise and the equal rights to develop prop-
erty. The ancient constitution was packed with economic privileges that
were treated as proprietary and sometimes inheritable rights—including
exclusive rights to manufacture and sell particular goods or to conduct
markets in particular places or even to hold certain offices of state, along
with their accompanying annuities, fees, and perquisites.”! Nor, finally,
did the ancient constitution have any truck with a concept of unified gov-
ernment acting directly on the subjects. Everywhere in Europe, the parti-
sans of the ancient constitution fought tooth and nail against any central-
izing efforts of monarchs. Such efforts would have undermined the
efflorescent privileges and authority of the “constituted bodies,” whereas
they themselves regarded both privileges and authority as their own
property—their property because these matters were “properly” theirs,
prerequisite to their roles as co-governing orders in the realm.

Indeed in the eighteenth century, and particularly on the Continent,? it
was the monarchs who borrowed “enlightened” thinkers’ ideas of eco-
nomic and political reform and who wanted to oust guild privileges and
market monopolies and instead open up economic enterprise and com-
merce; it was those same monarchs, if anyone, who wanted to abate aris-
tocratic autherity in the countryside and shift power away from local oli-
garchies in the towns.?

In a remarkable passage, James Steuart, one of the thinkers associated
with the eighteenth-century Scottish Enlightenment, summed up these
developments and illustrated their interrelationships: “Trade and indus-
try owed their establishment to the ambition of princes, who supported ...
the plan ... principally with a view to enrich themselves, and thereby to
become formidable to their neighbours.” But, Steuart went on, this plan
also strengthened commercial enterprisers who had an interest in greater
liberty, and this in turn induced princes to “introduc[e] ... a more mild
and more regular plan of administration,” which entailed “limiting the
power of the higher classes” and “restrain[ing| the great lords.” Although
it might appear that these centralizing efforts were designed to make all
power “depend on the prince’s will only,” Steunart said, and “although the
prerogative of some princes be increased considerably beyond the bounds
of the ancient constitution, even to such a degree as perhaps justly to de-
serve the name of usurpation; yet the consequences cannot every where
be said, upon the whole, to have impaired what [ call public liberty.”*

Ancient Conshitution Versus Federalist Empire 77

Arthur Young, the later-eighteenth-century British political essayist
who quoted this passage at length, disagreed vehemently with Steuart's
optimism, and as he quoted, he interspersed the passage with acid side
comments on monarchist overreaching. As Steuart had suggested, how-
ever, the monarchs had their own reasons for liberalization and central-
ization, notably their effort to solve the pandemic fiscal crises that accom-
panied the lack of central control. It was typically the particularistic,
oligarchic, and “privileged” elements—much more than the more or less
liberal literati like Young—who opposed these monarchist efforts and
who pounded for the “good old law,” even to the point of rebellion
against their kings.

Indeed, from the later sixteenth century up to the French Revolution,
antiroyalist rebellions were commonplace in the Europe of the ancient
constitution. Although we Americans don’t pay much attention to these
things, our own Revolution was in some ways just another in a long line of
revolts of provincial privilege against centralizing royalist pretensions.
Sometimes these rebellions were sharpened by religious differences, but
at root they always rested on provincial disgruntlement, as sometimes-
distant monarchs attempted to undermine local privileges or to subordi-
nate them to centralizing and uniform administration,

We now pay little attention to the revolt of the Netherlands from their
centralizing Spanish monarchs in the late sixteenth century.?® We pay even
less to the later Catalonian and Portuguese revolts against the same mo-
narchic lines—or to the French provincial nobles’ revolt after decades of
Richelieu’s regimentation—all at about the same time as the mid-seven-
teenth-century English civil war.?® As to English civil war, we forget, if we
ever knew about it, that the event that set off the calling of the Long Parlia-
ment and that led to the eventual beheading of Charles I was the rebellion

‘of the Scots against what they thought were royal violations of their pro-

vincial privileges, notably their distinctive ecclesiastical organization.”

" We forget too that in the late eighteenth century, the French Revolution

erupted only after decades of squabbles between the French monarchs
and their own privileged classes.?® We may well have heard the joke that
the “enlightened” Austrian emperor Joseph Il allegedly and quite charac-
teristically said that even Mozart’s music had too many notes; but we
hardly notice that he also attempted to suppress fiscal and guild privi-
leges of his many provinces, in favor of simplified and uniform imperial
laws, and that his Belgian provinces and their “constituted bodies”
greeted his acts with a sharp resistance—a resistance that would give an
example of revolution to the neighbors in France.”

We may forget these things now, but our forefathers who debated the
1787 Constitution did not. They were very well aware of these historic
conflicts between centralizing monarchs and long-standing local privilege
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and of the way in which the subversion of the ancient constitution
might—and indeed arguably ought to—lead to revolution.®

Modern historians have debated whether the Antifederalists might be
the American heirs to England’s civic republicans or ancient constitution-
alists, to the exclusion of their Federalist opponents.? On the one hand, in
sheer conservatism and insistence on established usages, the
Antifederalists undoubtedly were more closely allied with the habits of
thought of ancient constitutionalism than were their Federalist oppo-
nents.? On the other hand, Antifederalism covered a considerable range
of opinion—some of it overlapping with Federalist views. Antifederalists
and Federalists alike cited similar sources and drew from the same rhetor-
ical founts. Both sides cited Montesquieu, for example, that well-known
European proponent of the ancient constitution. Both sides also seemed to
eschew the institution of nobility, as Antifederalists accused the Federal-
ists of promoting something like a nobility while Federalists more or less
denied it® Similarly, the Antifederalists explicitly aligned themselves
with the “republicanism” and “republican virtue” that marked the Amer-
icans’ chosen version of the ancient constitution—but then so did their
Federalist opponents, at least in their rhetoric.*

But in at least one very important respect, the identification between
Antifederalism and the ancient constitution did make sense: that lies in
the Antifederalists’ championship of local particularism. This theme ran
through their remarks about all kinds of issues. Most important was a
subject that I will explore more fully later: they insisted that a national,
“consolidated” government would necessarily quell liberty, because a na-
tional government would be too large and its representative bodies too far
removed from the people to reflect their multiform mores and natures.
But in addition, when they pounded the table about “republican virtue,”
they were also dealing with a coded reflection of the conflict between lo-
calism and centralism: at the time, corruption was widely regarded as a
tool by which centralizing monarchs and their ministers—notably in Brit-
ain—attempted to overcome the resistance of the virtuous squires of the
“country.”®

The identification between the Antifederalists and the ancient constitu-
tion, then, is most sharply presented in their charges, first, that the Feder-
alist constitution would institute a consolidated government and, second,
that this government smacked of monarchism. Given the circumstances of
the contemporary Atlantic political world, these were in large measure
variants on the same charge. And the Antifederalists made this charge for
a very good reason: the Federalist program of a national state did indeed
echo many of the eighteenth-century European monarchist projects that
took aim at long-established provincial privileges.
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IL. The Federalist Project: Central Power
and Its Monarchist Overtones

The plain vanilla constitution of the Federalists, like the centralizing ef-
forts of European monarchs, broke with the older vision of an ancient con-
stitution, in which the regime was composed of a multiplicity of
“cogoverning” established bodies. The Federalists, like the European
monarchs, saw one overwhelming problem with the ancient constitution:
it kept government wenk. Why was government weak in such a regime? It
was weak because a polity riddled by special particularized rights was per-
petually beset by fiscal crises—and this, of course, was also the perceived
opinion about the United States under the Articles of Confederation.®

More generally, governance under the ancient constitution was weak
because such a multiform polity, dependent as it was on those who held
particularized privileges, could gather itself only with the utmost strain
and effort to exercise any concentrated force or influence whatever. Alex-
ander Hamilton drew the radical conclusion from all this and asserted that
the very notion of a regime dependent on other political authorities, in
their corporate or collective form, was “the bane of the old [constitution]
and ... in itself evidently incompatible with the idea of GoveErNMENT. Y

Hamilton looked to Europe in this assertion, quite as much as he
looked to the United States of the Articles of Confederation. In two of the
Federalist Papers that have been rather neglected in American scholar-
ship, Numbers 19 and 20, Hamilton and Madison excoriated precisely the
type of regime that appeared all over Europe before the French Revolu-
tion. One can see their viewpoint most clearly in their scathing remarks on
the fragmented politics of the Dutch and Swiss republics—which were of-
ten cited by the Antifederalists as models of confederate republics*—and
even more in their attitude to the Germans’ “Holy Roman Empire,”
which, as Voltaire had wisecracked, was neither holy nor Roman nor an
empire. Indeed, by the later eighteenth century, the old Empire had frac-
tured into hundreds of semisovereign entities, and it undoubtedly repre-
sented the most striking efflorescence of Europe’s ancient constitutional
style of governance.*”

The Federalist Number 19 treated the so-called Empire as the quintes-
sential horrible example of the polity that exists as a “community of sover-
eigns,” and its discussion of this “nerveless body” displays Publius’ po-
lemical style at its most savage. Upbraiding the Empire for its “general
imbecility, confusion and misery,” The Federalist followed with a litany of
its subjection to external invasions, internal intrigues, overweaning strong
men and oppressed weak ones, atrocious administration, and bun gled en-
forcement.*
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How could this weakness be overcome? The Federalists had a pro-
gram, and, like the contemporary European monarchist plans, theirs en-
tailed a sharp break from the ancient constitution altogether. The first
component of their program flowed from a Hamiltonian rejection of de-
pendence on other political bodies. The new constitution would set out a
large, unified government whose laws and taxes would fall directly upon
the citizenry. This government would reject the mediation of any other
governmental bodies in their corporate form—all those in-between states
and provinces and other local bodies, those “pouveirs infermédipires” of
which Montesquieu had spoken approvingly in large-scale monarchy and
that many monarchs on the Continent had at least half-heartedly at-
tempted to supplant long before the Federalists’ constitutional foray.*!

The second component in the Federalist program also rang a familiar
note of European enlightened monarchy: the new government would pro-
mote commerce. Commerce, as Publius observed, would produce wealth,
and wealth would make the nation powerful ¥ And what did commerce
entail? Quite apart from the enlarged markets with free exchange that
would be guaranteed by the Commerce Clause, commerce itself entailed
individual rights, and especially the rights of property. Security of prop-
erty would encourage owners to invest time and effort in what they had,
thus making their property even more valuable. And in turn, this would
have positive consequences for the nation’s wealth and strength.**

Quite a bit earlier, John Locke had pointed out the relationship between
security of property and national force. As he had put it, the “wise and
godlike” prince who “by established laws of liberty ... secure[s] protec-
tion and incouragement to the honest industry of Mankind against the op-
pression of power and narrownesse of Party will quickly be too hard for his
neighbours.”* Within a few years, the Physiocrats on the Continent also
noted the connection between private property and national power, and
they encouraged European monarchs to secure private property and re-
move restraints on exchange so that the fruits of individual enterprise
could flow unimpeded through the nation and make the whole wealthier.
Many monarchs and their advisers heard the message and attempted to
liberalize commerce and promote the factory industry that undermined
local privileges over labor practices and markets %

The Federalists heard the message too, perhaps as translated by Adam
Smith, whose Wealth of Nations was widely read in America.’® In addition
to the Commetce Clause that would nationalize the market, their constitu-
tion had several elements aimed at securing a commercijal republic from
internal threats to private property. One threat came from what Locke
called “narrownesse of Party” or, in the Federalist translation, faction—the
enthusiasms of partial interest groups that could erode individual rights
and property interests and in general disrupt the “honest industry of
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Mankind.” To control faction, the Federalists proposed to restructure rep-
resentation in a way that meshed flawlessly with their concept of a direct,
unified central government. This was most explicitly stated in Madison's
famous Federalist Number 10: in the multiparty representation of the “ex-
tended republic,” parochial factions would neutralize one ancther’s at-
tempts to intrude on the rights of property. Moreover, the clause protect-
ing obligations of contracts would halt local or state governments’
factional encroachments on property rights—encroachments that might
otherwise weaken the nation by sapping the enterprising drive of the citi-
zenry. As to what Locke had called the “oppression of power” at a higher
level, any federal encroachments would be halted before they began,
through checks and balances among the various governmental institu-
tions.

The protection of commerce and the unification of government thus
aimed at the same goal: national strength. The unified commercial tepub-
lic would be a more powerful political entity than the many states that
were fragmented, through their ancient constitutions, into a kaleidoscope
of local privileges and special laws. It would be stronger not just because it
was unified politically and economically, but also because its commer-
cially minded citizens, secure in the rights of private property, could
safely hustle about their interests and enterprises in a way that would
make the whole nation richer. That wealth, in turn, could be tapped by the
national goverrunent.

The Federalists” plain vanilla version of constitutionalism, then, was a
logical extension of some of the major European monarchical projects. It
displaced ancient constitutionalism with a new constitutionalism of uni-
form laws operating directly on individual citizens, thus bypassing the
fragmentation of local privilege. It safeguarded all in a homogeneous
commercial environment of secure property and free exchange. In this en-
vironment, differences in talents could freely arrive at differences in
wealth, so as to encourage the industrious in their efforts. And the result-
ing unified, commercial nation would be a strong and productive one,
ready for any jealous threats that its own prosperity would bring forth.#”

At bottom, of course, | am suggesting that considerations of external
strength—national defense and a credible foreign policy—wagged a good
part of the constitutional dog that the Federalists proposed. Their consti-
tutional project had both political and economic dimensions, but to a con-
siderable degree, the parts taken together came into focus on a single goal:
overcoming the deplorable weakness of the early republic. By taking a
leaf from Locke’s Godlike Prince, they hoped to make the republic “too
hard for its neighbors.”#

I am further suggesting that some key components of the Federalists’
plain vanilla constitutional scheme—uniform, large-scale central govern-
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ment on the one hand and the promotion of commerce on the other—were
also ideas associated with monarchist projects in Europe. The European
monarchs had not been particularly successful at these efforts, but as
Tocqueville pointed out, the French Revolution ruthlessly carried forth
the monarchist project of levelling local privileges. And as he also pointed
out, the ultimate successor, the first monarch of a truly centralized state,
was Napoleon.*” What the monarchs of the Enlightenment era did was to
set the direction that the French Revolution and Napoleon later fol-
lowed-—and that the Antifederalists so feared in the United States.

III. The Antifederalist Critique

With all this, let me turn back to the Antifederalists. The Antifederalists
understood very well the Federalist goal of national strength—along with
the commercialization and centralization that were designed to promote
that strength. More than any other opponent to the Constitution, Patrick
Henry hit upon the very nerve of the Federalist project of external
strength. And he inveighed against it. “You are not to inquire how your
trade may be increased,” he said, “nor how you are to become a great and
powerful people, but how your liberties can be secured; for liberty ought
to be the direct end of your government.”* In another passage he sneered
at the Federalist aims, with a sarcasm that still drips from the page: “Some
way or other we must be a great and mighty empire,” he said.

{W]e must have an army, and a navy, and a number of things. When the
American spirit was in its youth, the language of America was different: lib-
erty, sir, was then the primary object. ... But now, sir, the American spirit, as-
sisted by the ropes and chains of consolidation, is about to convert this coun-
try into a powerful and mighty empire. ... Such a government is
incompatible with the genius of republicanism.?!

“Republican liberties” were precisely what the Antifederalists saw en-
dangered by the plan that they termed a “consolidated” government—the
liberties that guaranteed their ability to rule themselves, to choose their
destiny in a way that had genuine meaning. And it was the concern for
these liberties that linked the Antifederalists with the ancient constitution
of Europe, particularly the republican version of the ancient constitution.

To begin with the centralizing or “consolidating” component of the
Federalist project: the Antifederalists thought that an “extended republic”’
was an oxymoron and that any large-scale government would necessarily
fall back into a system that depended on force rather than self-rule. Why
was this so? First, there was the authority of Montesquieu. Montesquieu
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had said that even moderately extended areas could only be governed by
monarchy at best (that is, when the ruler's authority was tempered by “in-
termediate powers,” particularly the nobility) and that very large territo-
ries were necessarily despotic. Republics, on the other hand, which de-
pended on civic participation, were necessarily small.®

The Federalists tried to skirt Montesquieu, arguing that representative
institutions made a large republic feasible,® but the New York
Antifederalist Melanchthon Smith countered with a theme that ran
through Antifederalist arguments: even popular representation would be
defective in a large territory. Electoral districts would of necessity be large,
Smith said, and the constituents of those districts could not really know
their so-called representatives, and vice versa. The only persons who
could get elected in large districts would be the persons whose wealth and
fame would enable them to publicize themselves—persons quite dissimi-
lar from and “unrepresentative” of those for whom they purportedly
spoke. The yeomen, the everyday citizens of the “middling class,” would
have no chance of election over against this “natural aristocracy.” Thus
the supposedly representative body would not be representative at all of
the various elements of the constituency but would fall into the hands of a
wellborn and influential upper class, which had no feel for the ordinary
citizens’ needs and wishes.* Alexander Hamilton’s revealing response—
that an aristocracy of wealth and talent was inevitable in any scheme of
government—cannot have been reassuring.™

From these defects in representation, the Antifederalists concluded
that the Federalists’ plan necessitated force. The so-called representatives,
ignorant of their constituents’ needs, and both literally and psychically
distant from those constituents, would pass laws that were unsuited to the
different parts of the republic. As a consequence, the execution of their
laws would ultimately depend on coercion rather than consent.5 In the
bleakest version of this Antifederalist view, the Federalists “extended re-
public” would have to depend on a standing army to enforce its laws. Nor
would the states retain the ability to defend their citizens from these pred-
ators; they would lose control of their militias, which would in any event
be overwhelmed by the national government’s standing army.> More-
over, to collect the funds for such an army and for all the other misguided
plans of a bloated, erypto-monarchical national government, a swarm of
“bloodsucking” tax collectors would land like “harpies” on the tyran-
nized citizenry—at the same time emasculating the states ali the more by
drying up their revenue sources.™® Better, then, and certainly more consis-
tent with Montesquieu's description of republican principles, that the na-
tion be a kind of league of more or less autonomous and truly republican
states, in which representation was a genuine form of self-rule.”® The pre-
servation of local autonomy—and with it the meaningful liberty of self-
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rule—was thus at the center of the Antifederalist position; it was this con-
cern that animated their objections to “consolidated government.”

A more muted part of the Antifederalist argument, however, involved
a critique of the Federalist approach to property rights. Although the
Antifederalists supported the rights of property and even commerce and
eschewed the radical levelling of the then-recent Shays” Rebellion, they
may have had in mind a strand of republican thinking that saw in capital-
ism an escape from an inexorably hierarchical ordering of society.” What
they rejected was the Federalist program of protecting property sheerly
for the sake of encouraging individual economic efforts in the short run,
and national wealth and power in the long. They had a different goal in
view in protecting property: they thought that property was a basis of re-
publican civic independence. What they had in mind was the property
“proper” to the republican citizen, the property that he and his fellow citi-
zens needed to govern himself, his household, and his community. %!

Antifederalist speeches and writings were shot through with a kind of
ideal type of citizen. The model was the yeoman, the citizen of the “mid-
dling” sort-—the respectable, knowledgeable, frugal, and public-spirited
individual who acts deliberately and cooperatively with other citizens of
similarly modest means and independence.5? It was important to protect
this ideal citizen’s property so that he could maintain the independence
necessary for self-rule. But property, on this view, was only useful insofar
as it aided citizens to retain a sturdy manliness, among others of like char-
acter. Some Antifederalist writings followed Montesquieu in suggesting
that gross disparities of wealth could corrupt a republic.®® The implication
was that property rights should not be so zealously guarded as to reach
this point, since the evil of inequality would sap a source of strength quite
different from Federalists’ hoped-for economic wealth. That source of
strength was civic virtue.

Indeed, the real protection of liberty, the Antifederalists argued, lay not
in property rights and commerce as such, but rather in those institutions
that would promote the courage, independence, judgment, and selfless-
ness of the citizenry. They maintained, as the influential Letters from the
Federal Farmer put it, that

if there are advantages in the equal division of our lands, and the strong and
manly habits of our people, we ought to establish governments calculated to
give duration to them, and not governments which never can work natu-
rally, till that equality of property, and these free and manly habits shall be
destroyed ®

Inshort, then, the Antifederalist view was that the Federalists’ plain va-
nilla constitutional project—to become a rich and powerful nation—was a
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case of taking our collective eye off the main issue at stake. In order to be-
come such a powerful state, we would have to have, at the outset, a cen-
tralized government that smacked of the worst versions of monarchism.
This centralized government in turn would destroy effective liberty and
self-rule, which was necessarily local. Finally, this government might so
relentlessly protect a regime of property and commerce—along with the
“natural aristocracy” that would dominate the regime economically and
politically—as to bring about the debasement of the best citizenry.

Still another point was only hinted at by the Antifederalists, but it was to
loom larger in later years: that the Federalist project of wealth and power
might corrupt the polity in ways extending beyond our own citizenry and
lure the nation into external conquest. As the Antifederalist “Brutus” re-
marked, the new United States should strive to give the world an example
of “virtue and happiness among ourselves,” and not follow the European
governments that were “framed ... with a view to arms, and war.”®

Though they could not know it at the time, the true culmination of
Antifederalist fears—and Tocqueville’s specter later—was Napoleon’s
empire. Here was the politically centralized regime, built up after the revo-
lutionary levelling of local “liberties,” now with a single, uniform national
administration. Here was the economic regime of property rights, now es-
tablished through a codified legal system that protected the citizenry’s ac-
quisitions and commercial pursuits. And here was the ruthless dictator-
ship, standing squarely on military force and a standing army, and capable
of terrorizing the citizenry at home as well as the neighboring states.

IV. Antifederalist Echoes of Localism and Republicanism

Everyone knows that the Antifederalists lost, and they may well have lost
precisely because they could not come up with an alternative to the Feder-
alist program for national strength. Be that as it may, even in the early
years of the republic, their localist position faded from view in the coun-
try’s central political discussions, as a liberal, capitalist, and more or less
nationalist consensus blanketed and smothered the earlier debates on the
true meaning of republicanism.®® But did they lose entirely? Or did they
retain some influence on American political life—and if they did so, why
did they, and where was that influence located? And is it perhaps just an-
other version of that same question to ask, Why has the Federalist attack
on the ancient constitution produced no American Napoleon?

The Echoes of a Distinctively Local Practice

Where did Antifederalist sentiments go after the Constitution was
adopted? One answer might well be to states’ rights, in all their various
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historical permutations. It is unquestionably true that later states’ rights
proponents mined the rhetoric of republican independence.”” But the ef-
fort to link Antifederalism with later states’ rights advocacy is really a
kind of misidentification, deflecting attention from the most influential as-
pects of the Antifederalist legacy. It is an interesting sort of misjdentifica-
tion, however, because it replicates one of the Antifederalists’ own unre-
solved problems about the states.

The Antifederalists did indeed speak fervently and often for the con-
tinuing autonomy of the states. But as Hamilton quite trenchantly pointed
out, the states were themselves too large for the kind of republicanism
that the Antifederalists seemed to have in mind; Montesquieu, he said,
would have thought them too large for republican government.®® Hamil-
ton was quite right: the Antifederalist version of republicanism, with its
self-rule and civic participation, is only possible at a level more localized
than the states, And this is why the association of Antifederalism with
states’ rights arguments is a relatively sterile ground if we are laoking for
a lasting contribution from Antifederalist ideas. Instead, we have to look
at local political organizations to find the continuing influence of the
Antifederalist perspective and indeed the continuing influence of the an-
cient constitution.

Let me begin with a first distinctive characteristic of local govern-
ments—a characteristic that raises great chagrin among some commenta-
tors: local governments have had a quite distinctive attitude about private
property rights.”” One notices this attitude particularly in land use con-
trols, a major area in which local governments currently exercise author-
ity. A great number of land use decisions concern one-on-one disputes
among neighbors about the appropriate fevel of development—one
neighbor wants to build a tennis court; the other says it would be noisy
and intrusive. Entitlements in these areas are notoriously fuzzy, and inso-
far as local governments spell them out, they lean toward the maintenance
of the status quo. _

Even formalized zoning restraints are often quite malleable in fact; ac-
tual decisions relate less to some formal structure of entitlements than to
discussions, negotiations, and “venting” based on community under-
standing of appropriate behavior. As between neighbors, local institu-
tions play less the role of the protector of entitlements and more the role of
ad hoc mediators.” But these same local institutions are apt to make con-
siderably higher demands on outsiders and innovators than they do on
established uses and may, for example, condition a new development per-
mit on a contribution to streets, parks, or even low income housing.”!

In short, in these very important aspects of local government, political
bodies are not much engaged as Federalist-style impartial guardians of
entitlements or protectors of investment and commerce. If anything, they
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are more the guardians of the ancient constitution, in the sense of protect-
ing a web of community understandings——and sometimes highly idiosyn-
cratic ones—about the way things ought to be done.”

If local governments have their own views about rights, and most nota-
bly about the rights of property, what then serves as the brake on their
oppressiveness? What is it that prevents local majorities from ganging up
to wrest away the fruits of honest industry, particularly from out-group
minorities—if anything prevents this at all? There are of course the widely
discussed federal and state governments’ constitutional strictures against
takings of property, but I want to leave those to one side in this discussion.

An answer that could come straight from the civic republican tradition
is virfue—and this presents a second difference between local governments
and centralized ones. No one, of course, is naive enough to suggest that
local government is necessarily more virtuous than central government;
the usual suggestion is just the reverse.” But I would suggest that local
government is the location where virtue and its opposite, corruption, are
most regularly discussed as political issues, in spite of occasional spurts at
higher levels of government. Our history certainly suggests this, and in-
deed the discussion of big-city corruption was well under way by the later
nineteenth century™ The reason for all this concern is that at the local
level, we have to rely more on the virtue of the participants, and, as a con-
sequence, we talk mote about their rectitude or corruption.

In any event (and no doubt fortunately) virtue is not the only safeguard
against local oppression. Again, leaving to one side the constitutional lim-
itations on takings of property, there are still some other restraints on local
overreaching. This brings me to a third difference between local govern-
ments and governments on a larger scale: local governments are quite dif-
ferently organized from the federal or even the state governments.
Among other things, local governments have far fewer of the mechanics
of checks and balances, and far less multiple-interest representation, than
do larger governments. But it is at least arguable that in local governments
the absence of these structuratl restraints is counterbalanced by the possi-
bilities for constituent contact and civic participation—what Albert
Hirschman has called the “voice” option.”

I think there is much territory to be explored in connection with the
forms of local civic “voice.” For one example, some cities themselves are
rather large for the personal participation of individuals, and it may be
important to consider subpolitical bodies, such as neighborhood organi-
zations and other civic groups, as the locus for “republican” associational
voice. For another and related example, some scholars may place too
much weight on local participation in the form of voting and not enough
on other forms of participation.” Indeed, voting may well be a relatively
minor aspect of local civic participation, and other versions of “voice”
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may be much more important locally: the informal constituent contacts,
the PTA meetings, the civic groups’ flooding down to city hfall, the qub re-
porters’ publicistic scandalmongering, the highly issue-oriented
jawboning that is the very stuff of local controversy. _

Yet another and quite different safeguard on local government bn.ng.s
me to a fourth difference between local and central governments. This is
the safeguard, to use Hirschman’s terminology again, that we mlght c‘:a]l
“exit"—the ability to abandon something when dissatisfied—and it exists
most distinctively at the local level.” Public life at the local level is n_\uch
more idiosyncratic than national public life and much less homoger.uzed.
It is primarily at the local level that we are given to wild e_mthusmsr.ns
about sports teams, parades, and bizarre public art; these idiosyncracies
survive even what has been called the “malling of America.””

These local peculiarities tell us something important about the charac-
ter of local government and about its relation to Antifederalist ideas of
self-rule. There is a reason for the heterogeneity of local communities vis-
a-vis each other: people have a choice about the community in which they
live, in a way that they do not have so much choice about the state or espe-
cially the nation in which they are citizens. At Jeast to some degree, people
choose their localities according to compatibility with their own wishes
and needs. This in turn requires local governments to be careful about the
practices they adopt and the reputations they acquire, so_that they will not
frighten away desired citizens. This is not new; the Antifederalists them-
selves were accustomed to American communities in which dissatisfied
persons could and did “exit” in order to form communities more to their
own liking.” .

The opportunities for local exit—perhaps even more than for voice—
establish a connection between local entities and voluntary organizations.
What makes a voluntary organization “voluntary” is that one can enter
and leave at one’s own volition, To a considerable degree, one can do the
same thing with one’s locality. One signal of this affinity between loca.tl
governments on the one hand and voluntary organizations on the other is
that we have great difficulty in sorting out the differences between “pub-
lic” local governments and “private” planned communities.® Indeed the
whole distinction between public and private becomes blurred localty,
particularly when we think that people choose their localities in more or
less the same ways that they choose the condominium or the retirement
community in which they will live, and when we consider that in some
ways localities may compete for residents in the same way that private
planned communities do.*' T will come back to this “exit” characteristic
shortly, because it is this aspect of local government-—related as it is to
Antifederalist conceptions of local autonomy—in which modern scholar-
ship has made some particularly interesting contributions.
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We are now in a position to return to the earlier question: did the
Antifederalists lose entirely? I think not, when we take political practice
into account. We certainly see a number of the Antifederalist attitudes and
concerns in our local politics: the acceptance of community definitions of
the rights and responsibilities of property, the concern for virtue and cor-
ruption, the possibility for personal participation or voice, the further pos-
sibility for choice through the “exit” option.

Lest it be thought that all American government has been “consolidat-
ed” in principle through the operations of the Federalist constitution and
that we are simply awaiting the eventual and inevitable demise of local
self-rule, we should recall that our history reflects a tenacious and contin-
uous countercurrent to most efforts to centralize local functions. Thus the
later nineteenth century’s judicial doctrine of “Dillon’s Rule,” which held
that municipal powers should be read narrowly, was answered in the
early twentieth century by Euclid v. Ambler Realty, which gave back under
land use auspices the local authority supposedly taken away by Dilion’s
restrictive reading.™ Similarly, in the 1970s, there was considerable talk of
a “Quiet Revolution” in land use controls, supposedly entailing much
greater state control over local land use decisions; but in the intervening
years, many of the mechanisms of this Quiet Revolution have been just as
quietly reoccupied by local governments.® In these and other instances of
stubborn local particularism, one sees the working out of a kind of
Antifederalist practice, almost invisible in an intellectual environment of
overwhelmingly Federalist theory.

Echoes in Theory: Antifederalism
and the Rethinking of Federalist Theory

The Antifederalist tradition has indeed not been a very strong strand in
our political theory, and this seems to me a serious gap. Insofar as
Antifederalist thinking is overlooked, we are overlooking an important
part of our own political tradition. Happily, this neglect seems to be in the
process of rectification, both from the direction of the renewed historical
interest in the civic republican tradition and from the very different direc-
tion of economic analysis, which has brought into focus the ways in which
local communities may compete with one another. This revived theoreti-
cal attention is particularly important, because the local governmental as-
pect of our tradition—as Tocqueville said of the voluntary organiza-
tions—could modify the tendencies that we otherwise may have to falt
into a timorous and deadening conformity and into an obsession with get-
ting and spending that discourages participation in public life.%

How, then, might the Antifederalist tradition help us to rethink our po-
litical theory? One especially fruitful way stems from the exit option at the
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local level and in some new reflections that this exit option might cast on
the Federalists’ famous discussion of faction. To state the matter suc-
cinctly, it may be that the problem of faction is an artifact of that very “ex-
tended republic” that, supposedly, was going to render factionalism
harmless,

Most Americans interested in political institutions are by now aware of
the oft-repeated Federalist argument for the “extended republic”: that we
need a large republic to safeguard our politics against faction. But because
of the possibilities for exit from local government, we might question
whether faction really is a serious problem at the local level. More particu-
larly, we might consider whether the Federalists’ discussion of faction is in
some ways a red herring. Faction would indeed be a local problem if voice
were the only safeguard against local oppression; in smaller republics, mi-
nority voices can indeed be drowned out. But where localities genuinely
differ and can offer residents competing options for lifestyle choices, and
where it is possible for people to learn localities’ reputations and to move
among them, oppression can simply be left behind or avoided before the
fact. Indeed, even the local penchant for redistribution is muted under
these circumstances.®

Let us take the argument a step further: quite contrary to the usual no-
tion, it is at the central level that faction is the most serious problem. How
do we see this? One way is to consult history, where we see at least two sa-
lient examples. First, the most egregious example of minority oppression
in our history has been racial discrimination. There is no question but that
racial discrimination existed at the local level from the very start, but rac-
ism was particularly oppressive because it spread out through an entire
region. African-Americans attempted to leave that region even during the
days of slavery, only to be greeted by a national fugitive slave law.* In
post—Civil War days, at least some relief was available, as southern blacks
exercised an “exit” option to arrive at the doubtful improvement of the
northern states.’” Racial oppression has required national solutions pre-
cisely because the pattern of racism has been so widespread and so diffi-
cult to escape by exit. The example suggests that more localized oppres-
sion, while unquestionably an intolerable evil, would have been less
serious over the long run because localized oppression still would offer a
genuine opportunity for escape.

The second example stems from slightly more recent times. This is the
saga of the federal administrative agencies, where we see the dangers of
faction under the modern name of “capture”—and it is capture at the na-
tional level. To put the matter simply, capture of an agency occurs when
the agency adopts the position of a particular interest group, usually the
regulated entity, to the detriment of everyone else. This is a problem that
has plagued the federal administrative agencies from the start, beginning
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with the regulation of the railroads under the Interstate Commerce Com-
mission and running through the agribusiness domination over water rec-
lamation projects, to airline domination of the now-defunct Civil Aero-
nautics Board, and on and on.®

At the local level, those fearing oppression through factional “capture”
have two lines of defense. First, they can use “voice” and complain loudiy
that their enemies have captured the store; this after all is a context in
which limited numbers of participants at least allow minorities to be
heard and to organize with fellow complainants to magnify their individ-
ual voices. Second, they can threaten to cut their losses and leave for a
more favorable regulatory clime—that is, exercise the “exit” option—a
threat that the locality may well fear because of the damage to its own rep-
utation and the danger that other valuable citizens might decide ex ante to
settle elsewhere.

These are not perfect solutions to local factionalism, of course. For one
thing, there is a tension between the voice and exit options, insofar as the
possibility for exit may undermine the community spirit represented by
voice—the effort to stay and make things better. For another, some resi-
dents may indeed be “stuck” and may be unable either to exit or to be
heard, and these residents may not be comforted by the knowledge that
their plight warns others to settle elsewhere.

But we need to think comparatively. Despite the shortcomings, exit and
voice are at least in some measure available to local residents and offer
some chance to overcome factional oppression there. At the national level,
on the other hand, the citizen whose interests are adversely affected by in-
stitutional capture has neither of these options. Despite the optimism of
some recent scholars who cite the old civic republican tradition of self-
government as a model for national government, individual voice is more
or less useless at this level simply because the national government is too
big for most people to get a hearing.® Even if citizens do get themselves

" organized at a sufficient scale to exercise influence nationally, they may

not escape the capture problem, since large-scale organization may sim-
ply introduce a different version of capture, as particular members of the
organized group use it for purposes of their own.”

What about “exit” at the national level? Here the “exit” option is use-
less for a different reason: there is nowhere to run and no alternatives
from which to choose, save for those willing to leave the country.

Thus it is at the national level, not the local level, that the danger of fac-
tion is most acute, and most especially requires the trappings of checks
and balances and the play of interest against interest—as is evidenced by
numerous proposals for the reintroduction of something like checks and
balances and interest representation into national administrative law !
Publius to the contrary notwithstanding, faction is far more a national
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problem than a local one. If we think back to the ancient constitiition,
where every locale and every privileged body had its own institutions
and narrow interests, we can see that there is an escape from faction in
such a constitutional structure. Each locale may have its foolish enthusi-
asms, but the person who doesn’t like them can gripe or settle else-
where—as Hirschman puts it, exercise a “voice” or “exit” option. Thus it
is the large republic that presents the problem of faction, in the sense of
one-sided oppression, in a particularly pointed way. We first learned this
from the oppression of our minority citizenry, and in more recent years,
we have learned it from the problem of capture in the administrative state.

Crosscurrents: The Federalist Contribution
to a Sustained Antifederalist Tradition

I want to come now to a point that runs quite contrary to the
Antifederalist critique: the Federalists’ plain vanilla constitution, pet-
versely enough, does have some important aspects that recommend it,
even from the point of view of preserving a tradition of localism. I am not
speaking only of the obvious point that the Federalist constitution left the
states intact. There are several much more important ways in which the
Federalists’ victory has assured the continuation of an Antifederalist ver-
sion of the ancient constitution in the United States.

For one thing, as I have tried to point out, the Federalist arguments for
the “extended republic,” with its size and commercial unification, were in
some significant measure arguments about securing the national defense.
The Antifederalists gave a devastating critique of the imperial nature of
this purported republic, but on their part, they never gave a convincing
account of the way the nation might be defended in the absence of a strong
national government. As the Federalists repeatedly stressed, logic and
historical experience belied the proposition that the states would volun-
tarily contribute the soldiers and money for an adequate defense. At least
one Antifederalist author simply conceded the defense issue and asserted
that divisions and “occasional wars” would be preferable to the “fangs of
despotism” of the Federalist project.”? It has not turned out that way. In-
stead, there is every reason to believe that the large republic of the Feder-
alists has shielded the Antifederalists’ smaller communities from the rav-
ages of external enemies—not to speak of their own mutual strife.

Aside from simple defense, the Federalists’ plain vanilla constitution
has created a single nation of states, with minimal difficulties in bringing
goods and persons across boundaries. In this way, the Federalist constitu-
tion is the guarantor of the “exit” safeguard among local communities.
Once again, it is the large republic that makes it possible and safe for citi-
zens to protect themselves, through “exit,” from local oppression.
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Even the commercialism implicit in the Federalist project has had an ar-
guably salutary influence on localism. In assuring the ability of Americans
to follow commercial pursuits, the plain vanilla constitution may have
cooled some of the local political fervor from which individuals might
wish to “exit.” Commercial life, to be sure, sets up a kind of competing at-
traction to politics and public life.”* But that is not altogether bad, as The
Federalist's authors apparently noticed, because by siphoning off partisan
ambitions into money-making pursuits, commerce may moderate the
temperature of local political issues.® In addition, insofar as commercial
pursuits increase the size of the total wealth “pie,” commerce can make lo-
cal issues about dividing the now-more-ample pie seem less compelling.
Moreover, wide commercial participation and knowledge in themselves
may render local political “rent-seeking” less morally defensible to a lo-
cality’s own citizens—precisely because this rent-seeking behavior can de-
crease total wealth.*

Quite aside from those matters, the Federalists’ plain vanilla constitu-
tion did after all do something to prevent faction at the national level too;
all those checks and balances do play a role in controlling national aggran-
dizement. This leaves a space for localities that was impossible in the cen-
tralized organization of Napoleon’s France (not to speak of Hitler’s Ger-
many or Stalin’s Russia). And American localities have known how to
exploit their opportunities and have managed to entrench themselves
quite firmly in the consciousness of national politicians.

There is a price to be paid for this entrenchment, just as there is a price
to be paid for interest-group politics generally.” But it may be worth this
price to prevent truly “consolidated government” and the absolute rule
that might accompany it. As in Old Regime Europe, it would be unthink-
able to unseat established local interests without something close to revo-
lution. In a sense, then, the Federalists’ plain vanilla constitution has in-
corporated a certain chocolate layering from the ancient constitution, as
translated by the Antifederalist practice of localism.

Conclusion

I have been arguing that the Federalist constitution attacked the ancient
constitution and replaced the older forms by commerce, uniformity, and
sheer size, in large part for the sake of national defense and power. Insofar
as that is true, it might be thought—as the Antifederalists said—that the
Federalist constitution has corrupted the polity by lowering its aims. The
choice of the plain vanilla constitution represents a decision that Big Baby-
Jon is in the long run stronger than Little Athens and probably even than
Little Sparta—and that this strength is more important than civic charac-
ter or other high-flown republican aspirations.
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But it is well to remember that there are many people who really like
Babylon, who prefer its coarseness to noble character, who revel in its re-
markable energy and find charm in the very vulgarity of its dynamism.%”
Certainly the rhetoric of the 1987 bicentennial suggested that there is after
all some moral quality to the Federalist constitution over and above mere
national survival and that the plain vanilla constitution has generated a
certain enthusiasm for a way of life, however gleefully crass and raw it
may sometimes seem.

I would like to suggest that a continuing and countervailing
Antifederalist and ancient constitutional tradition of localism—like the
tradition of voluntary organizations—has enriched the cultural and politi-
cal life of the Babylonian extended republic and has even enhanced the
commercial vigor of that republic. The local tradition has done so, on the
one hand, by keeping alive a certain cooperative initiative and a belief in
the possibilities for self-help through association—all matters that are
likely to be much easier at the local level, where numbers are smaller and
organization is simpler. And on the other hand, the local tradition has en-
hanced a kind of optimistic self-confidence by reminding us that it is al-
ways possible to bail out to try something new—that is, by reminding us
about the “exit” option.

With this we are back to the Antifederalists’ idea that character must be
nourished by institutions. Initiative and optimism are character traits that
the Federalist constitution needs too, not only for political life but for com-
merce as well, and the national strength that commerce brings.

But if Antifederalist localist notes have sounded over time in the practi-
cal playing out of Federalist constitutionalism, the reverse is true as well.

It is the Federalist constitution that has protected localities from external
danger, has guaranteed the “exit” option among them, and—through the
promotion of commercialism—has muted their excesses. As it has turned
out, the Federalist program may have required a dose of Antifederalist
character, and vice versa.
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PART THREE

Common Property

Like the essays of Part Two, the essays in this part are historical, but the fo-
cus is quite different. These essays concern historic property regimes for
particular kinds of resources.

It is widely thought that property is best arranged and most likely to
produce wealth when it is held in individual ownership. Nevertheless,
there are several resilient examples of common property in our legal his-
tory. The first essay, “The Comedy of the Commons,” is about certain
types of property that our laws persistently hold open to the public at
large—a situation normally thought to spell disaster to resources. The sec-
ond essay, “Energy and Efficiency,” deals with the historical development
of a more limited common property regime, namely, the law of water-
courses in the eastern United States.

But both essays challenge a well-known evolutionary theme in the lit-
erature of property rights: that resource-use regimes tend to evolve to-
ward individual private property rights whenever the underlying re-
sources grow more scarce and valuable. The essays in this part show how
certain kinds of property may deviate from that evolution—and may do
so in ways that are still socially wealth-enhancing, once one notices where
the wealth really resides.
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The Comedy of the Commons: Custom,
Commerce, and Inherently Public Property

Introduction: The Conundrum of “Public Property”

The right to exclude others has often been cited. as the most important
characteristic of private property.! The power to exclude was a back-
ground feature in the stories explored in an earlier essay, “Property as
Storytelling”’; indeed, in those stories property supposedly makes every-
one better off precisely because an owner can exclude others from his or
her property. Because they can exclude outsiders, owners alone may cap-
ture the value of their individual investments in the things they own, and
as a consequence property rights encourage them to put time, labor, and
care into the development of resources.? Moreover, exclusive control
makes it possible for owners to identify other owners and for all to ex-
change the things upon which they have labored until these things arrive
in the hands of those who value them most highly-—to the great cumula-
tive advantage of all. For these reasons, it is said, exclusive private prop-
erty fosters the well-being of the community and gives its members a me-
dium in which resources are used, conserved, and exchanged to their
~ greatest advantage.

As earlier essays pointed out, there is really nothing novel about the
idea that exclusive property rights foster the most valuable uses of re-
sources; Richard Posner, a modern-day proponent of neoclassical eco-
nomics, has remarked that “[a]ll this has been well known for hundreds of
years.”? Posner cites Blackstone, among others, for this proposition, but
he could certainly have chosen many others, both earlier and especially
later. Indeed, since the advent of classical economics, it has been widely

The original version of this essay appeared in 53 University of Chicage Law Review, 711-781
(1986). Reprinted by permission of University of Chicago Law Review.
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believed that the whole world of valuable things is best managed when
divided among private property owners.*

The obverse of this coin, 50 to speak, is the “tragedy of the commons.””
When things are left open to the public, it is said, they are wasted, either
by overuse or underinvestment. No one wishes to care for things that may
be taken away tomortow, and no one knows whom to approach to make
exchanges. All resort to snatching up what is available for “capture” to-
day, leaving behind a wasteland—thus the tragedy. From this perspective,
“public property” is an oxymororn: things left open to the public are not
property at all but rather its antithesis.

Thus it is peculiar to find a long-standing notion of public property in
the law of the Western world. The Romans, whoese legal thinking has so
much influenced later European law, were sufficiently interested in public
property to separate it into at least four categories.® And despite the
power of the classical economic argument for private property, a curious
countercurrent has continually washed through our own American law.
Our legal doctrine has strongly suggested that some kinds of properties
should not be held exclusively in private hands but instead should be
open to the public or at least subject to the jus publicum, to use the Roman
law terminology—the “public right.””

Moreover, this view does not seem merely a tattered remnant of some
premodern way of thought. We find in our own day an extensive aca-
demic and judicial discussion of the possibility that certain kinds of prop-
erty ought to be public. In recent years the most striking version of this
“inherent publicness” argument has appeared in a series of cases expand-
ing public access to waterfront property. The land between the low and
high tide has traditionally been considered public property, if nothing else
subject to a public easement for navigational and fishing purposes.® But
over the past generation, a number of modern courts have expanded the
public easement to include a new use—recreation—and have expanded
the area of the public’s easement from the tidelands to the dry sand arcas
landward of the high tide mark.®

This emergent body of doctrine extrapolates from older precedents in
which the public acquired—or allegedly reasserted—claims to certain
types of property, most notably roadways and lands under navigable wa-
ters. Like the older precedents, the newer beach cases usually assert one of
three theoretical bases. Stated most briefly, these are (1) a “public trust”
theory, to the effect that the public has always had (and has never lost)
rights of access to the property in question, so that any private owner’s
rights are now subordinate to the public’s “trust” rights;'® (2) a prescrip-
tive or dedicatory theary, by which a period of public usage givesrise o an
implied grant or gift from private owners;" and (3) a theory of “custom,”
by which the pubtic is thought to assert ownership of property under some
claim so ancient that it goes back before any memory to the contrary.'”
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These enlarged theorics of public access to shores and waterways have
gamered a vocal but decidedly mixed reaction. In discussing these theo-
ries, some commentators have applauded what they regard as a proper
recognition of public needs.’® The public trust idea in particular has
spawned an enormous number of cases and articles, some urging an exten-
sion of a public frust beyond the beachfront and into a much wider range of
property where, it is said, public access or control should be vindicated.™

But there have also been a number of very sharp critiques of these cases
and articles and of the expansive doctrines of public control that they pro-
pound. The critics deny the notion that any rights were either “retained”
by or “given” to the public in the disputed lands. They deplore what they
see as an unjust and disruptive destruction of private property rights; if
the public wants or needs these waterfront lands so much, these authors
say, it should have to purchase them from the private owners.!> Moreover,
the critics point to the consequences of what they see as uncompensated
and unpredictable transfers of property rights: frustrated private owners
may overreact in trying to protect their property from any implication of
“dedication.” To clinch the point, one cites examples of owners who have
installed guard dogs and blown up access paths to the beach in order to
prevent the ripening of any purported public claims.*®

At a more general level, the critics reiterate the basic arguments in fa-
vor of private ownership of property: uncertainty about property rights
invites conflicts and squanders resources. The public access cases seem to
turn the waterfront into a commons, where no one has any incentive to
purchase the property or to invest in it or to care for it but only to consume
as much as possible—all of which leads to deterioration and waste. Indeed
one author, though not entirely unsympathetic to the new cases, sees this
point as a repudiation of the view often ascribed to law-and-economics
scholars, namely, that the common law is efficient. These cases, the author
asserts, reverse common law doctrines that were relatively efficient and
instead reinstate inefficient ones.!”

It is hardly to be wondered that these new cases and doctrines are con-
troversial, given the impact of expanded public rights on what were
thought lo be private entittements on the waterfront. But the question
whether these expanded docirines “take” property without compensa-
tion, although exceedingly important to private owners as a practical mat-
ter, is in principle perhaps not the most radical issue about these cases.
Their rhetoric suggests that no nonconsensual transfer has occurred; in
theory the owner gave or granted his property to the public or only
owned it subject to public rights. Even if this rhetoric sounds implausible,
the cases do at least pay lip service to the principle that private property
may not be taken without compensation.

The more radical feature of these cases is precisely their seeming defi-
ance of classical economic thinking and the commeon law doctrines that
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seem s0 markedly to mirror classical theory: they show a preference for
public access, trumping the right to exclude that is the supposed hallmark
of private property. These cases instead are singular exceptions to the
standard doctrines of property law. Most property is not impressed with
anything like a “public trust” allowing access; why should the beaches
be? It begs the question to say that the new public trust cases merely ex-
trapolate from older doctrine about navigable waterways: why did the
old cases hold submerged lands to be subject to such a trust? By the same
token, no amount of general public usage will subject most property to di-
vestment, either by “implied dedication” or by some analogy to adverse
possession.'®* Why should there be an exception for the public’s prescrip-
tive acquisition of the beach? Again, to find analogies in older doctrine
about prescriptive roadways is only to push the question one step back.
As to custom, the same questions apply. Until the modern beach cases,
“custom” was a foundation of almost no public authority in American
law.!® What can possibly now link American waterfront recreation to the
rights of eighteenth-century British villagers to dig out turf and hold may-
pole dances on the lands of the lord of the manor?

Why, in short, are any of these types of property intherently or even pre-
sumptively withdrawn from exclusive private appropriation? What if any
characteristics of some property require it to be open to the public at large
and exempt from the classical economic presumption favoring exclusive
private contro]?

Perhaps these doctrines can indeed be easily explained through classi-
cal economic thought and can be subsumed under one of the well-recog-
nized exceptions to the general principle favoring private and exclusive
property rights: “boundless” goods and “market failures.” The first class
of exceptions concerns things that are either so plentiful or so unbounded
that it is not worth the effort to create a system of resource management
with respect to them or—stated differently—things for which the diffi-
culty of privatization outweighs the gains in careful resource manage-
ment.?® Thus the oceans and air (it used to be said) are at once so plentiful
and so difficult to reduce to property that they are left open to the public
at large.?!

The plenitude or boundlessness exception, however, fails to explain the
“publicness” of properties that our traditional doctrines most strenuously
declared to be public property. Roadways, waterways, and submerged
lands—not to speak of open squares, which have also sometimes been
presumed to be public—are hardly so copious or so unbounded that they
are incapable of privatization. Riverbeds and shorelands can be staked
out, roadways can be obstructed, waterways diverted, squares plowed
up; in short, they can easily be “reduced to possession” in the classic com-
mon law manner of creating proprietary rights out of a “common.”* In-
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deed, much of the case law on these matters has arisen because some
owner has succeeded in staking out some allegedly “public” area and in
excluding others from it.? The “public” character of such lands seems to
have some basis other than our incapacity 1o reduce them 1o private pos-
session.

Perhaps the second exception to the general rule favoring private prop-
erty may be more promising. Since the mid-nineteenth century, econo-
mists have told us that there are predictable instances of “market failure,”
where Adam Smith’s invisible hand fails to guide privately owned re-
sources to their socially optimal uses, most often because some individu-
als have interests that are left out of the market transactions. These in-
stances have some conventional names—“externalitics,” “natural
monopolies,” “public goods,” and so on. Where market failures occur
with respect to some resource, public ownership might be superior to pri-
vate ownership. This is particularly the case if we think of the public not as
an unorganized assemblage of individuals but rather as a corporately or-
ganized governmental body; such “public” ownership is only a variant on
private ownership, albeit on a larger scale. “Publicly” owned property, so
understood, still has a single owner and speaks with a single voice; this
corporate body can manage, buy, and sell its property just as any other
owner does.

Such a governmental body might be the most useful manager, to take
the “externalities” category, where many persons use or would like to use
some portion of a given resource—air, for example—but they are too nu-
merous and their individual stakes are too small to express their prefer-
ences completely through market transactions. A governmental manage-
ment structure can broker these preferences and require individual users
to take account of other users’ interests.* Similarly, a government might
be a superior manager (or regulator) of a “natural monopoly”“—a prop-
erty whose use involves economies of scale, like the railways, bridges, or
grain elevators whose monopoly position classically justified governmen-
tal ownership or control.? Very closely related is governmental organiza-
tion of “collective goods” or “public goods,” where some management
structure is required to provide a service that is unattractive to private in-
vestment because nonpaying users cannot easily be excluded from enjoy-
ing the benefits; national defense or policing services are classic examples.
Indeed, in a sense we rely on governmental management and policing of
our most-used system of resource management, namely, private property;
we might think of the private property regime, taken as a whole, as a
“public property” owned and managed by governmental bodies.

Conventional wisdom tells us that in cases of these sorts, the most pro-
ductive solution might be for government to assume some or all the rights
of ownership and control over the resources in question and to use its
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powers to prevent or correct the market’s misallocations. This conven-
tional conclusion is subject to several conventional caveats: the govern-
ment must be able to identify correctly the instances of market failure; it
must be clever enough to exercise its powers so as to reduce the ineffi-
ciency; it must avoid errors or political temptations to exercise its powers
in ways that create new inefficiencies; and the costs of effective govern-
mental intervention must not exceed the increase in production that it
brings about.

Taken as a whole, though, this standard paradigm of neoclassical eco-
nomics and modern microeconomic theory recognizes only two types of
property ownership: either ownership is vested in private parties or it re-
sides with an organized government. Thus, in the conventional lore, mar-
kets are based on private rights, or, when markets fail, property may be
governmentally managed.

Yet these two options do not logically exhaust all the possible solutions.
Moreover, they do not begin to describe all the arrangements that one
finds in the recorded history of property in the Anglo-American legal uni-
verse. In particular, aside from various forms of private property, the com-
mon law of both Britain and America, with surprising consistency, recog-
nized two distinguishable types of public property. One of these was
predictable from economic theory, namely, public property owned and ac-
tively managed by a governmental body. The other, however, was prop-
erty collectively “owned” by society at large, with claims independent of and
indeed superior to the claims of any purported governmental manager.

Thus as we shall see, our historic doctrines sometimes held, for exam-
ple, that the general public had a right of access to certain properties
whether or not a governmental body had intervened. To take anocther ex-
ample, the “trust” language of public property doctrine, in what seems a
kind of echo of natural law thinking, suggested that governments had du-
ties to preserve the property of what some cases called the “unorganized”
public. Indeed the “trust” language of some of these cases suggested that
governmental ownership of certain property is only a qualified, “legal”
ownership, for the “use” of the public at large, which in classic trust lan-
guage is the underlying beneficial owner.?

Thus it appears that older public property doctrine vested some form
of property rights in the unorganized public. But what could it mean for
the unorganized public to have “rights” in any property at all? How could
its members possibly assert their rights except through a governmental
body? And even if they could do so, how could the unorganized public be
thought the best property manager, or even a manager at ali? Property in
such a public would amount to an unlimited commons, which seems not
to be property at all but at best only a mass of passive “things” awaiting
reduction to private property through the rule of capture—and this, of
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course, is a situation that leads not to good management of resources but
rather to their squandering, in the dreaded tragedy of the commons. Nev-
ertheless, strange though it seems, precisely this unorganized version of
the “public” is strongly suggested in some of the earlier public property
doctrine—as it is in some modern law as well,

The modern doctrines are singularly unhelpful in explaining why and
under what circumstances property rights might appear to vest in the
public at large, the “unorganized public.” For example, the modern public
trust doctrine, in spite of its popularity, is notoriously vague as to its own
subject matter; cases and academic commentaries are all too prone to say
only that the content of the public trust is “flexible” in response to “chang-
ing public needs.” And in general, the recent judicial expansions of public
access, like the academic literature, in large part simply refer us back to
traditional doctrines.?

Hence 1 turn to these older doctrines for enlightenment, and in the re-
mainder of this essay [ investigate the problem of inherently public prop-
erty through a closer examination of older doctrines through which the
public has acquired rights to use property. In large part, I use cases from
the nineteeth century but will occasionally stray as far forward as the
1920s. I make no claim to historical completeness, and I will where appro-
priate use modern law-and-economics explanations, but I hope, through
an admittedly impressionistic sampling, to capture the flavor of the older
views about why some properties should be exceptions in the normal
realm of exclusive private control.

In America the chief doctrinal support for public property came in the
form of “public trust” in waterways and “prescription” for roadways. |
will call these the “strong"* doctrines, since they were so much more prev-
alent than a third, “weak” doctrine of custom. Still, this weak doctrine of
custom turns out to be singularly informative. Although custom only ap-
peared from time to time in the older cases, and then very tentatively, it
nevertheless provides some powerful insights into the question of just
who the public was thought to be, and into the reasons why some prop-
erty seemed to be thought public by its very nature.

As will appear below, commercial travel was a central factor behind the
presumption that certain property-—notably roadways and waterways—
were to be open to the public. When used for commerce, these properties
had qualities akin to infinite returns to scale, because commerce becomes
ever more valuable as it expands to larger numbers of persons. Thus here,
the commons was not tragic at all but comedic, in the classical sense of a
story with a happy outcome—the more people engaged, the better off we
all become. What is more interesting, however, is the point that customary
doctrines also suggest something else about commerce: that it might be
thought a “comedy of the commons’ not only by its infinite capacity to



112 Common Property

expand our wealth but also by its propensity, at least in part, to make us
more sociable and better attuned to each other’s needs and interests.

All this will set the stage for a return to the beach. I will conclude the es-
say by suggesting that in the twentieth century there may be other ver-
sions of the comedy of the commons and other practices, aside from com-
merce, that have the power to enhance our sociability. We might even
think that properties devoted to such noncommercial uses as recreation or
speech could have these qualities and thus might reach their highest value
where they are accessible to the public at large—that is, where we envi-
sion the commons not as wasteful tragedy but as happy and productive
comedy.

But now, back to history, and to those odd doctrines of “publicness”
that begin with roads and waterways.

I. The “Publicness” of the Roads and Waterways;
A Brief History of The “Strong” Doctrines

Prescription—Herein Chiefly of Roads, Highways, and Streets

If classical economic theory normally preferred individual ownership of
property to limitless open access, the traditional rules for public
acquisiton of streets and roads systematically overlooked that preference.
Indeed, the public’s acquisition of roadways by long usage seems a partic-
ularly striking illustration of the imperviousness of practice to theory. The
doctrines through which the public acquired roads over private property,
without voluntary purchase or even the use of eminent domain,
flourished side by side with the popularization of classical economics and
the burgeoning of privately organized commerce and industry.*®

Under various “prescriptive” theories, a long period of public use was
and still is said to deprive a private owner of the right to exclude the pub-
lic from a travelled way. The reasoning is either that long public usage
implies that the private owner has “dedicated” or granted the right of
way to the public, or that long usage allows the public to take a property
interest by analogy to adverse possession (a fictionalized “lost grant”), or
some combination of the two. These doctrines have traditionally been nar-
row and quite specific, applying chiefly to roadways but not to other
properties that the public happens to use.”

Though I shall refer to both lines of reasoning as “prescriptive,” since
they are both based on usage over time, “prescription” technically re-
ferred only to acquisitions based on adverse use rather than dedication.*
In fact, “implied dedication” was the more common doctrine, and its legal
deployment clearly accompanied the march of commerce and industry.
Joseph Angell and Thomas Durtee, in their well-known 1857 treatise on
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highways, stated that the first recorded case of a landownet’s “implied
dedication” of a road to the public had occurred in an English case in 1735;
by the middle of the nineteenth century the use of the doctrine had come
into full flower.

In theory, when a landowner left his land open to the public’s use, a
court could infer that he intended to give the land to the public—or, more
technically, give the public an easement; and as with any completed gift,
he and his successors could not later repudiate this “dedication.” But this
gift analogy raised an interesting problem in the context of nineteenth-
century legal doctrine, indeed a problem bearing directly on the question
whether the public can genuinely own and manage property. For a time, it
was said that no one could make a gift to the public because “the public”
was an insufficiently specific donee. This amounted to saying that the gen-
eral public was not competent to act as a property owner: property had to
be managed by particular, identifiable persons.

By the later nineteenth century, American courts had found a way
around this doctrinal difficulty, although their solution was something of
a sidestep. Instead of addressing the issue of the pubtlic’s competence to
receive property, the courts focused on the “donor’s” acts and asserted
that however weak the public’s claim to ownership might be, the land-
owner ‘s was still weaker: the landowner ‘s own acts might estop him from
asserting that those to whom he had “given” a street were incompetent to
receive it.?

The doctrine of implied dedication also raised a second much-wran-
gled-over problem: “dedication” required a clear manifestation of the
owner’s intent to give over his property to public use,* but this was not
always easy to identify. Sometimes the owner’s intent did indeed seem
obvious, as when he laid out streets in a subdivision and marked them on
a map, “public street.” But sometimes intent was much less clear, since, as
one treatise put it, intent “need not always actually exist in [the] mind of
the land-owner” but was simply a matter of appearances.®® Could the
owner's “dedication” be inferred from the public’s use alone? Yes, said
some courts, if it went on long enough. How long? Twenty years was a
common answer, but lesser periods would sometimes do if the circum-
stances warranted.?®

These hagglings about length of time focused less on the manifesta-
tions of the landowner’s intent than on the acts of the public, and they
thus suggested an analysis based not on what the owner had wanted to
dedicate but rather on the public’s adverse use—or “prescription” in the
technical sense. Nevertheless, particularly in the early years of the cen-
tury, some courts rejected the adverse use analysis even though they
would permit implied dedication. As late as 1884, the California Supreme
Court shied away from the adverse use analysis, for reasons again raising
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the interesting issue of the public’s ability to own property: adverse pos-
session technically was based on the fiction of a “lost grant,” and the gen-
eral public was incapable of receiving a grant, even though it might re-
ceive property by “dedication.”%

The distinction between a dedication and a prescriptive “lost grant”
seemed as hypertechnical to some nineteenth-century courts as it does to
us, and some paid no attention to it; as one New Jersey court acidly ob-
served, the designation was “a mere difference in name,””* Insofar as the
distinction did make practical sense, the reasoning seems to have been
that public prescription was doubly unfair to a landowner. A so-called
lost grant (that is, prescription or adverse use) was proved by someone’s
long usage, inconsistent with the claims of the true owner. When the ad-
verse usage was simply that of an isolated individual, as in private pre-
scription, the rightful owner could prevent the usage by bringing an ac-
tion to oust the interloper; but when the “user” was the public at large, he
had no distinct defendant to sue and hence no way to protect his rights.®
Another unfairness peculiar to public prescription was that substantial
public claims might be based on quite thin “public” use. It unduly bur-
dens an owner if use by perhaps only a few people can translate into a
claim in the public at large; thus the public’s ultimate claim may be much
more intrusive than anything the private owner expected from an occa-
sional trespass.*’ For these reasons, the general public was (and still is)
usually held to be unable to claim land by prescription, based on long
public usage. On the other hand, the doctrine of “dedication” looked to
the owner’s own acts and manifestations of intent, and it was his own act
(such as platting land for public use} that suggested a gift; he could rebut
this suggestion by acting differently, and when he did not do so, he was
presumed to make a gift.

By the end of the century, however, hardly anyone cared about the dif-
ference. The California Supreme Court distinguished away its earlier res-
ervations about public roadway claims based on adverse use and com-
pletely mixed up adverse use and dedication theories in the 1895 case
Schwerdtle v. County of Placer, presaging the similar blend of theories in the
modern beach acquisition cases.' At present, courts routinely apply ad-
verse use analyses in these road cases, or some unspecified mixture of
dedication and adverse use, and they ignore the difficulties that an owner
might have in bringing a trespass action against the public at large.*?

Weary readers may well ask, Why did any of this doctrine-parsing mat-
ter? It mattered because by the end of the century, the several prescriptive
doctrines for roadways, taken together, could act as a double-edged
sword against the landowner. If the owner did nothing to halt the public’s
use, his passivity could be regarded as “dedicating” the roadway to the
public. If on the other hand he attempted to halt that use but failed, he
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could lose his rights under a theory of the public’s “adverse use.” In short,
aside from making the roadway physically impassable, nothing the land-
owner did, or refrained from doing, could prevent the implication of pub-
lic ownership of any property that the public actually used as a roadway.
This is not to say that public prescriptive roadway claims always de-
feated private landowners; sometimes the landowners won, for some rea-
sons that will appear later. But the prescriptive doctrines themselves gen-
erated no real tests for the ways that the public could acquire roadways
through usage. Some version of prescriptive theory was—and still is—al-
ways available to give the public the road, whether the owner acquiesces
in the public’s use or defies it. And this in turn suggests the extraordinary
strength of the view that roads should be public property, whatever the contra-
dictions that may lurk between the concepts of “public” and “property.”

Public Trust—Tidal and Submerged Lands
and the Waterways over Them

Roadways seemed to enjoy a very strong presumption of “publicness” in
nineteenth-century doctrine, but that presumption was trifling by com-
parison to the assumedly public nature of waterways and submerged
lands. The idea of a “public trust,” now so much discussed in modern
land use and environmental literature, has its historic origins in doctrines
relating to ownership of lands washed by the tides and lying beneath nav-
igable waters.

American legal scholars have long stated that despite the general pre-
sumption in favor of exclusive individual ownership of land, submerged
and tidal lands and the waters flowing over them were owned first by the
king of England-—~more or less a metaphor for “presumptively open to the
public’—and, after the American Revolution, by the duly constituted
American states.?? These lands and their waters, it was said, were held in
trust for the public’s rights of navigation and fishing (and possibly other
uses as well); and even if alienated, these lands would continue to be part
of the jus publicum, impressed with a trust in favor of the public. Thus the
public trust seemed to be something in the nature of an inalienable ease-
ment, assuring public access for certain purposes.

Although American and English jurists confidently espoused the sov-
ereign’s “trust” ownership of the tidelands as if it dated at least from the
Magna Carta, there is strong evidence that the theory was a construct of
much more recent origin. A sixteenth-century royalist polemicist was ap-
parently the first to elaborate the idea that tidal lands prima facie be-
longed to the crown, even though at the time English submerged and tidal
lands in fact had long been held by private owners.** After a number of
years of general disfavor, the theory reemerged in Sir Mathew Hale’s trea-
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tise De Jure Maris, which was written in the 1660s but first published in
1786.%> According to this widely cited work, tidal lands were “presumed”
to belong to the crown unless there were evidence to the contrary, such as
a charter, or a showing of long usage suggesting a “lost grant” (i.e., a pre-
scriptive right).

In American law the presumption of “sovereign” ownership of sub-
merged lands (lodged now with the states) was soon extended from tide-
lands to land beneath navigable streams generally, whether tidal or not.%
In addition, what for Hale had been a mere presumption of publicness
was transformed by American jurists into a brute assertion: not even the
king himself, it was said, could alienate trust property free of its subservi-
ence to the people’s trust rights.”

However historically contingent this idea of a “public trust” might
have been, and however sharp the criticism it received both originally and
in more recent scholarship, it has exerted a persistent hold on American
law since the early nineteenth century.# Public trust doctrine has enjoyed
at least three waves of popularity, traceable to particular cases or events.
The first American case to apply the phrase to waterways was Arnold v.
Mundy, an 1821 New Jersey case; despite the very doubtful authority of
this case, its “public trust” language was repeated in the next decades as a
foundation for public claims to submerged lands.*® In the late nineteenth
and early twentieth centuries, a second flurry occurred after the 1892 Su-
preme Court decision lllinois Central Railroad v. Hlinois, as several state
cases used that decision to launch their own expanded version of the pub-
lic trust in waterways.® The most recent wave has occurred in the past
generation, in the wake of Joseph Sax’s 1970 article applying public trust
doctrine to natural resource law more generally.>! Since then, of course,
the environmental journals have published reams of public trust litera-
ture, and a number of state courts have extended public trust doctrine to
new purposes and new types of property.

A striking aspect of this historical pattern is the resonance that the pub-
lic trust doctrine appears to have in our law, despite the frailties in its orig-
inal authority. Equally striking is the fact that public trust doctrines in wa-
terways, like the doctrines easing public acquisition of roadways, seemed
to flourish alongside the popularization of classical economic theory—a
theory that normally rejected the notion that the general public could own
and manage property.

IIl. Who Was the Public? The Uneasy Relationship
of “Governmental” and “Unorganized” Publics

One way to solve the conundrum of “publicness” is easy, of cotirse: sim-
ply equate the “public” with governmentally organized bodies. “Publics”
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of this sort can act as property holders in a corporate, organized form—in-

‘vesting in property, managing it, exchanging it—more or less as private

owners do. Indeed, this form of public ownership is little more than a vari-
ant on a corporate form of private management and could obviate the
commons problems thought to accompany nonexclusive use. But some
nineteenth-century doctrines rejected this neat solution and located the
public’s rights in what other courts sometimes disapprovingly called the
“unorganized public,”*? that is, the open and utterly nonexclusive public
at large. Road and waterway cases both clearly showed this tendency—as
well as its controversial character.

The Roadway “Acceptance” Controversy:
Prescription and "“Publicness”

Although prescriptive doctrines clearly became a powerful support for pub-
lic roadway claims during the nineteenth century, some private owners
nevertheless prevailed. One common reason was that the public had not
“accepted” a dedicated road and thus did not own it. Just beneath the sur-
face of this “acceptance” issue lay a thinly veiled argument about just who
could count as an appropriate “public.” Did an organized, governmental
public have to do the accepting? Or would any old public at large do?
Among the many cases raising this question was a mid-nineteenth-cen-
tury decision from Maine, State v. Bradbury, where a landowner was in-
dicted for building a house on top of what was alleged to be a public
road.® He claimed that the property was his own, and the court agreed.
Although there was some evidence of his “dedication” of the roadway, the
court said, the road could not count as “public” without more evidence
that some organized governmental authorities had “accepted” it.
Bradbury was particularly stringent, rejecting the normal pattern of find-
ing “acceptance” through county grading or improvements or some such
action.> The Bradbury court gave the classic reasons for insisting on offi-
cial acceptance: without this, a landowner could connive to open a road-
way wherever he pleased and then foist responsibility for its upkeep on
local governments, thus evading the requirement that the constituted au-
thorities assent to new duties and burdens on the public treasury> A few
years after Bradbury, the Illinois Supreme Court made the same point,
adding that such acts by individual landowners could contradict “the
wishes of [a local government’s] proper officers and of a majority of its
people” and were especially pernicious in “a state like ours,” in which, be-
cause of its new and undeveloped character, roads and bridges were a
cause of great expense and high taxes.® '
The underlying theory of these “official acceptance” cases was thus
government by consent. Citizens were presumed to consent to the deci-
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stons of their governing officials because they consented to the larger sys-
tem of government. But it could not be assumed that the citizenry con-
sented to be bound by acts of mere individuals, who with no authority
used land as a road for their own purposes and who indeed might consti-
tute only a minority of the citizenry.

These midcentury cases rejected a more expansive English doctrine of
acceptance, which required no official adoption or acceptance and held in-
stead that the general public could turn a passageway into a public road
by its mere use. Indeed, in England there was a strong suggestion that
once the public had acted in this way, local officials had no choice in the
matter.”

Midcentury American treatise writers suggested that such informality
was generally unacceptable on this side of the Atlantic,® but by the end of
the century, things had changed even here. In the 1goo edition of their
treatise on roads, Byron and William Eiliott noted that the question was
one on which there continued to be “much diversity of opinion” {as was
still the case fifty years later) but that the “prevailing opinion” was that
acceptance could be inferred from long and general use by the public as of
right.* In this altered doctrine, the “accepting” public could be the unor-
ganized public at large and not necessarily a public organized into a gov-
ernmental body. Here too there was a “consent” theory to support the
doctrine. A municipal corporation, it was said, consists of the inhabitants
and not the officers, the latter being mere agents for the former; if the in-
habitants by their conduct accept the dedication, this suffices as an act of
the principals and needs no further intervention by the agent municipal
officers.®

The difficulty with this theory was its insensitivity to the majority /mi-
nority problem stated in the earlier cases. A 1908 Connecticut case, Phillips
v. Town of Stamford, illustrated the point: here a small number of individu-
als, who walked over a beach access road at irregular times, were held to
have “accepted” the road for the larger public. According to the court,
even a few members of the “unorganized public” could disclose the pub-
lic’s attitude by their foot traffic, at least if those who would be “naturaily
expected” to use the land did so at their pleasure.®

Perhaps this would not matter if the few “acceptors” placed no new
duties on the larger community. Some cases suggested that claims for
maintenance and tort liability could be distinguished from mere claims to
access. In the access cases, no taxpayers’ money was at stake, and the only
question was whether a particular way would remain open to public us-
age. In such instances, the courts might not wish to give an extra “accep-
tance” objection to the landowner, if his own acts of “dedication” had sug-
gested that the public could have access to his property. But that was a
very different question from the liability cases, where a landowner or
third party claimed that the governmental body {and, derivatively, the en-
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tire citizenry) was responsible for some road expense; here the courts
might insist on formal governmental acceptance.®
By the end of the century, however, many courts went beyond even this
bifurcated approach; in a complete turnaround of the earlier doctrine
equating “acceptance” with offical acts, they held that the unorganized
public’s usage of a road could “accept” the road—even where the issue
was governmenta! liability.** Despite its technicality, this was a quite ex-
traordinary development. No one disputes that governmental authorities
may decide for their constituencies to establish and maintain a roadway,
but these doctrines placed the decision in the hands of an unknown set of
persons, who in fact could be considerably less than a majority and whose spora-
dic use of a roadway foisted responsibilities on all their fellow citizens.
Why then could unorganized individuals bind their governments to
“accept” roadways? The chief idea seems to have been to protect injured
parties’ expectations. In Benfon v. City of St. Louis, the plaintiff’s deceased
had drowned in a sinkhole in @ walkway that the city had never formally
accepted. After repeating the usual view that the city was only an agent
for its inhabitants, the court remarked that because to all appearances this
was a public sidewalk, the city would be estopped from denying it—even
though no official had ever done anything to suggest the public’s accep-
tance.® The appearance of publicness, then, as much as the general public’s
use, fixed public “acceptance”; as in the beach road case cited earlier, even
a small volume of public use would constitute “acceptance” where those
were the “naturally expected’’ users.®®
This leaves still another puzzle: what are the characteristics that make a
sidewalk or an access “appear” public to the ordinary observer? A few
cases suggested that things appear to be public if the public needs them.
For example, an 1870 lowa case, Mandershid v. City of Dubuque, concerned
tort liability for a bridge that had fallen into disrepair. In holding that the
.general public’s use counted as “acceptance,” the court said (over a strong
dissent) that the city has a duty to keep up those things that the public
“needs.”¢ But again, what is it about a bridge that suggests that the public
needs it? To make such an assertion, one requires a prior conception of the
things that ought by their nature to be open to the public, The waterway
cases too raised this problem, and beneath their equally arcane controver-
sies, they also suggested that some properties ought by nature to belong
to the public. '

Waterways and the Definition of “Public”:
The Issue of Legislative Power
In their observations on waterways and submerged lands, as on road-

ways, nineteenth-century commentators thought that the public should
be in control; but here too at least some thought that “public” control
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meant a public organized into governmental bodies. The prolific Joseph
Angell presented this standard theory in his 1826 treatise on tidelands, no-
ta.bly in his remarks on crown ownership of waterway “irust” lands. The
king himself, said Angell, could not grant these lands free of their subordi-
nation to the public trust rights of navigation and fishing; but Parliament
could do so, at least to the extent of the fishery, and could place fishing
rights in private hands.®’

According to Angell, the reason for distinguishing the crown from the
legislature was that the legislature (unlike the crown) is the same thing as
the public itself. One could not deny the legislature’s authority to relin-
quish a right without denying that the right belonged to the public in the
first place. And, the argument continued, American legislatures now had
the same authority as Parliament, and while the people were sovereign,
their constituted political bodies were their mouthpieces.® Implicit in this
analysis, of course, was the denial that the “unorganized” public had any
status over against its own legislatures: the people were sovereign, but
they had to act through their agent legislatures. Among the states, the
New York courts most emphatically 